Appendix NSW Ministerial Code of Conduct

Preamble

1 Itis essential to the maintenance of public confidence in the integrity of Government that Ministers exhibit and
be seen to exhibit the highest standards of probity in the exercise of their offices and that they pursue and be
seen to pursue the best interests of the people of New South Wales to the exclusion of any other interest.

2 Ministers are individually and collectively responsible to the Parliament. Their ultimate responsibility is to the
people of New South Wales, to whom they have pledged their loyalty under section 35CA of the Constitution
Act 1902.

3 Ministers have a responsibility to maintain the public trust that has been placed in them by performing their
duties with honesty and integrity, in compliance with the rule of law, and to advance the common good of the
people of New South Wales.
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This volume focuses on matters concerning the conduct of the
former premier of NSW, Gladys Berejiklian and, in particular,
whether she exercised her official functions in connection with grant
funding promised and/or awarded to the Australian Clay Target
Association (ACTA) and the Riverina Conservatorium of Music in
Wagga Wagga (“the RCM”) when she was in a position of conflict
between her public duties and her private interest as a result of her
personal relationship with the former member for Wagga Wagga,
Daryl Maguire. This volume also examines whether Ms Berejiklian
failed to exercise her duty under s 11 of the ICAC Act to report

any matter that she suspected on reasonable grounds concerned,

or may have concerned, corrupt conduct in relation to the conduct of
Mr Maguire. It also examines corruption prevention matters relevant
to the Commission’s investigation. It is recommended that it be read in
conjunction with volume | of the report.
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Chapter 10: The Berejiklian allegations

10.1. For convenience, the Berejiklian allegations are repeated as follows:

whether, between 2012 and 2018, the Hon Gladys Berejiklian MP engaged in:

a.

conduct that constituted or involved a breach of public trust by exercising public
functions in circumstances where she was in a position of conflict between her
public duties and her private interest as a person who was in a personal relationship
with Daryl Maguire in connection with:

i. grant funding promised and/or awarded to the Australian Clay Target
Association Inc in 2016-2017

ii. grant funding promised and/or awarded to the Riverina Conservatorium of
Music in Wagga Wagga in 2018

and/or

conduct that constituted or involved the partial exercise of any of her official
functions, in connection with:

i. grant funding promised and/or awarded to the Australian Clay Target
Association Inc in 2016-2017

ii. grant funding promised and/or awarded to the Riverina Conservatorium of
Music in Wagga Wagga in 2018

and/or

conduct that constituted or involved the dishonest or partial exercise of any of
her official functions and/or a breach of public trust by refusing to exercise her
duty pursuant to s |1 of the Independent Commission Against Corruption Act

1988 (“the ICAC Act”) to report any matter that she suspected on reasonable
grounds concerned or may concern corrupt conduct in relation to the conduct of
Daryl Maguire

and/or

conduct that was liable to allow or encourage the occurrence of corrupt conduct
by Daryl Maguire.
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CHAPTER 10: The Berejiklian allegations

Ms Berejiklian and Mr Maguire’s “close personal relationship”

Background

10.2. The Commission is acutely conscious that the Berejiklian allegations require it to investigate,
and report upon, what are normally regarded as matters couples are entitled to keep private —
as Ms Berejiklian described it, “intensely private terrain”.

10.3. However, the Commission is obliged to investigate any circumstances which in its opinion imply
that corrupt conduct may have occurred (s13(1)(a)(i) of the ICAC Act). The matters which
came to its notice while investigating the Maguire allegation, dealt with in volume 1, led it to form

that opinion in relation to Ms Berejiklian's conduct concerning matters of particular interest to
Mr Maguire.

10.4. Section 31(2)(d) of the ICAC Act contemplates that there will be circumstances in which the
privacy of the persons concerned will be exposed publicly. In addition, evidence of the relationship
between Ms Berejiklian and Mr Maguire is intrinsically bound up in, and intersects, each of the
Berejiklian allegations.

10.5. Accordingly, in considering the Berejiklian allegations, it is relevant for the Commission to consider
the nature and strength of Ms Berejiklian's close personal relationship with Mr Maguire which may
affect:

10.5.1. whether Ms Berejiklian relevantly had a conflict of interest (which, in turn, is relevant
to whether she engaged in conduct constituting or involving corrupt conduct)

10.5.2.  whether the Commission finds that Ms Berejiklian engaged in dishonest and/or partial
conduct favourable to Mr Maguire influenced by her close personal relationship with
him or by a desire to maintain or advance that relationship.

10.6. Counsel Assisting submitted that in the case of a potential conflict of interest scenario, where
a minister is close friends with a person who could receive a private benefit as a result of a
potential decision by the minister, the minister’s relationship of friendship may (depending upon the
circumstances) be one that could objectively have the potential to influence the performance of

the minister’s public duty. In that event, duties in relation to conflicts of interest would arise under
the NSW Ministerial Code of Conduct (“the ministerial code”).

10.7. Counsel Assisting submitted that in the case of a partial conduct scenario, the Commission
might consider it more likely that Ms Berejiklian would engage in partial conduct the stronger
the personal relationship between her and Mr Maguire. They contended that the closer
one’s relationship with someone, the more likely one may be influenced by that relationship.
They suggested one might take steps, in preferment of a lover in respect of whom one desires a
long-term relationship, that one would not take in preferment of a casual friend.

The close personal relationship

10.8. Both Ms Berejiklian and Mr Maguire gave evidence that they were, at material times, in a “close
personal relationship” with each other. Ms Berejiklian agreed it had started at least about the time
of the 2015 election. Mr Maguire said it was “on again/off again from” about 2015.

10.9. However, the evidence before the Commission is that from at least about mid-2014,
Ms Berejiklian and Mr Maguire were exchanging messages which suggest that the relationship
was one of considerable intensity accompanied by mutual and deep feelings of love.
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10.10. The Commission has received into evidence a consolidated telephone extract from two of
Mr Maguire’s mobile telephones containing hundreds of private communications between
Ms Berejiklian and Mr Maguire from July 2013 to August 2018, in the form of SMS and instant
messages. |t shows messages exchanged every day or couple of days and often multiple times in
aday.

10.11. Witnesses were not asked about these messages (in public or private) due to their deeply personal
nature and the consequent embarrassment that may have been caused by such an examination.
Both Mr Maguire and Ms Berejiklian were given an opportunity to adduce evidence about them
but declined. The Commission considers the messages highly relevant to the matters it is obliged
to consider. However, it maintains the non-publication order made in relation to them under
s 112 of the ICAC Act, on the ground that the public interest in preserving Ms Berejiklian and
Mr Maguire's privacy in relation to them outweighs the public interest of exposing to the public
this relevant evidence.

10.12. In summary and relevantly, these messages include plans for meals and drinks together after work,
plans for holidays and attending social events together, references to Ms Berejiklian's Sydney
residence by both of them as “home” and mundane domestic arrangements such as requests
to pick up bread and things to eat on the way “home”. The messages are replete with terms of
endearment, the use of pet names and other indications of mutual affection and love. They include
discussions about marriage and the possibility of having a child together.

10.13. From at least the early part of 2014 onwards, the messages are consistent with physical and
emotional intimacy and a romantic relationship having developed between Ms Berejiklian and
Mr Maguire. The messages demonstrate the indices of a continuing deep attachment and love
between the two of them up until August 2018. This is when the extract concludes, however, as
is common ground, the relationship continued until 13 September 2020, a week before Operation
Keppel's public inquiry into the Maguire allegation.

10.14. Ms Berejiklian accepted in her written submissions that there was evidence of a connection of
at least some substance since 2014. As Counsel Assisting submitted, the depth of attachment
demonstrated by those messages is consistent with a romantic relationship having been on foot for
at least several months before that point.

10.15. Both Ms Berejiklian and Mr Maguire agreed that their close personal relationship was
accompanied by a close emotional connection from which Ms Berejiklian “derived emotional
strength”. It is clear that there were mutual feelings of love during the relationship. Ms Berejiklian
and Mr Maguire agreed that they discussed marrying each other and contemplated having a
child together. The relationship was attended by physical intimacy. Although Ms Berejiklian
and Mr Maguire do not appear to have cohabitated with each other for any significant period,
Mr Maguire had a key to Ms Berejiklian's home which she said she had given him “many years
ago”. They holidayed with each other from time to time and would at times stay at each other’s
houses. Ms Berejiklian did not dispute any of these facts.

10.16. It is apparent that this was a relationship of profound importance to Ms Berejiklian and
Mr Maguire. On 12 April 2018, they exchanged the following text messages:
MAGUIRE: [ am busy killing mmc you do your job and lead the state.
BEREJIKLIAN: [ can’t without you.
MAGUIRE: [ am your biggest supporter! Got your back go and do your job.
BEREJIKLIAN: But you are my family.
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CHAPTER 10: The Berejiklian allegations

10.17.

10.18.

10.19.

10.20.

Ms Berejiklian said her statement “you are my family” was a “turn of phrase” and was her “way
of expressing what [she] felt at the time about [Mr Maguire] ... the close connection [she] felt

to him”. She said she “did not mean it in the context that | regarded him as family, especially not
in relation to the [ministerial code],” it “wasn't a, a definition that I, that I, that | was wedding
myself'to”, that she “often regarded other colleagues or friends as family or brothers and, in fact
... regardled] my closest friends as family” while accepting that “of course, this was a different, a
different nature of feeling”. She also agreed the phrase was “demonstrative of the deep emotional
attachment” she had to Mr Maguire which conveyed “the close connection | felt to him”. She said

he was “part of my love circle, part of people that | strongly cared for”.

Although Ms Berejiklian qualified that agreement by saying she “had no assurance it was
reciprocated or that it was going to lead anywhere,” this clearly did not affect her commitment
to the relationship. Nor, as is apparent from the relationship’s persistence for many years, did
Mr Maguire’'s commitment to it diminish.

The numerous lawfully obtained interceptions of the couple’s telephone and text message
conversations reveal their close relationship. Indeed, at the time of the above conversation in April
2018, they were contemplating that Mr Maguire would retire from politics at the 2019 election, and
that they would then make their relationship public, possibly get married and go on holidays together.

Two months earlier, on 14 February 2018, Ms Berejiklian and Mr Maguire had a telephone
conversation during which there was the following exchange:

BEREJIKLIAN: No but Hokis if | did something bad, | need to I need to perhaps.

MAGUIRE: Well you were just over the top over the top right and you just
dont need to be so mean that's all.

BEREJIKLIAN: Okay I'm sorry.

MAGUIRE: You just appeared mean.

BEREJIKLIAN: Do you know why because [ forget that | need to look like I'm you
impress me in front of like | forget that.

MAGUIRE: No you should I impress, | impress a lot of people why arent you
impressed in front of people you should be.

BEREJIKLIAN: That’s what | mean [ forget that I’'m meant to be with you
know, technically the Premier so, you know. [ get that.

MAGUIRE: Hmm anyway.

BEREJIKLIAN: Because you know what I tell you why because normally

youre the boss and it’s hard when we have to switch it
around that’s the truth.

MAGUIRE: Yeh but I am the boss, even when you're the Premier.

BEREJIKLIAN: [ know. So therefore it’s hard when I had to switch it
around.

MAGUIRE: Glad even when you are the Premier | am the boss alright.

BEREJIKLIAN: Yes I know.

MAGUIRE: You are at my table eating my food that's fine right youve just

got to calm down you just came over like, oh Jesus, why are you
sitting there no fuck off but.
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BEREJIKLIAN: I'm sorry I apologise.
MAGUIRE: That's alright you don't need to apologise I'm just telling you an
observation thats all.
(Emphasis added)
10.21. In a private examination during Operation Keppel's public inquiry into the Maguire allegation

(“the First Public Inquiry”), Ms Berejiklian was asked whether this exchange was “a fair
understanding of your relationship at that point in time, that in the sense that, at least privately,
it was Mr Maguire was the leading party or the boss?” She replied:

Look, as you can appreciate, when youre the Premier of the state, its very difficult in

private relationships to make people feel that — he wanted, he, he wanted to feel equal in the
relationship because of my position ... To make him feel less insecure in a private capacity
I'm talking now, not in a public capacity. In a private capacity, it's very personal ... when you
have a position of power, its very difficult in a personal relationship to address that position
of power, and that's what [ was referring to. It's very personal and private. Its got nothing to
do with work. Its actually making him feel that because [ was the boss during the day, that |
wouldnt necessarily be exercising that relationship in the private relationship.

10.22. Counsel Assisting recognised the significance of the private context of this conversation.
They emphasised that Ms Berejiklian's words should not be taken as conveying that she generally
deferred to Mr Maguire as her “boss” in the public sphere, nor that she necessarily did so in the
private sphere. They accepted as plausible Ms Berejiklian's explanation that she was seeking to
allay concerns that Mr Maguire held regarding his status in the relationship as a consequence of
her position as premier.

10.23. Nevertheless, Counsel Assisting submitted that the conversation highlighted Ms Berejiklian's
concern about Mr Maguire’s insecurity and her preparedness to seek to placate him in order to
preserve their personal relationship. In this sense, Counsel Assisting contended the conversation
related directly to how Ms Berejiklian interacted with Mr Maguire in the public sphere.

In circumstances where Mr Maguire became aggrieved and insecure over a perceived social

slight, Ms Berejiklian was on notice of a risk that Mr Maguire would suffer greater levels of
insecurity and disquiet in the event that Ms Berejiklian did not support projects for which he was a
strident advocate.

10.24. Counsel Assisting argued that Ms Berejiklian's observation that “normally you're the boss and
it's hard when we have to switch it around that’s the truth” was in all likelihood an accurate one:
separating the personal from the professional in such circumstances would be “hard” at the least.
They contended that observation tended against acceptance of Ms Berejiklian's evidence that
what she “felt for [Mr Maguire] was completely separate to what [she] did in terms of executing
[her] responsibilities”.

10.25. Ms Berejiklian was given the opportunity to make submissions as to whether the transcripts of the
14 February 2018 conversation and of her private examination about it should be made public in
this report. She submitted they should not. She argued that the fact that in a private conversation,
which “had nothing to do with work”, Ms Berejiklian showed concern over Mr Maguire’s
insecurities, and sought to placate them, was unremarkable. She contended that her “banal
reassurances in this conversation” were a world away from evidence that she would exercise her
public functions with partiality, alive to Mr Maguire’s insecurities and/or in a manner calculated to
placate him and that the exchange was easily recognisable as an instance of a woman appeasing an
insecure man to make him feel better about himself. It did not reflect her sincere sentiments.
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CHAPTER 10: The Berejiklian allegations

10.26.

10.27.

10.28.

10.29.

10.30.

10.31.

10.32.

10.33.

Ms Berejiklian also submitted that the suggestion this conversation put her “on notice” that
non-support by her of projects advanced by Mr Maguire would somehow damage their
relationship was not borne out by this conversation nor anything else in the evidence before
the Commission. She argued that there was a conspicuous absence in the significant body of
material obtained by the Commission of any evidence linking the fortunes of Ms Berejiklian and
Mr Maguire's personal relationship with her support of projects in his electorate.

Ms Berejiklian also submitted that public interest remained heavily in favour of maintaining the
s 112 direction in relation to the telephone call, particularly given the probative value is very low.
In circumstances where Counsel Assisting accepted that the call was not (and it was submitted
could not be) deployed as proof of Ms Berejiklian's real view of the dynamic between them,

she argued the damage done by the publication of this call far outweighed any public interest in
disclosure. She argued its asserted relevance was — at its highest — circumstantial evidence from
which a tenuous inference was sought to be drawn as to the likelihood of Ms Berejiklian acting
partially towards Mr Maguire.

The Commission has considered Ms Berejiklian's submissions carefully. It appreciates the

delicacy of making public matters couples are ordinarily entitled to keep private. However, in the
Commission’s view, the 14 February 2018 exchange between Ms Berejiklian and Mr Maguire

is probative of the matters for which Counsel Assisting contend. The Commission accepts it is
circumstantial evidence, but it is part of the mosaic of information before the Commission which
must be carefully considered as part of'its investigation of the Berejiklian allegations. It is, as

Ms Berejiklian's submissions recognised, relevant to her exercise of her official functions, albeit she
argued the relevance was tenuous.

Contrary to Ms Berejiklian's submissions, in the Commission’s view, this evidence is relevant to

the consideration of her exercise of her official functions in relation to the Australian Clay Target
Association (ACTA) and the Riverina Conservatorium of Music (“the RCM”) proposals dealt with
later in the report. While it may not have been, as Ms Berejiklian submitted, her real view of the
dynamic between them, her concern to address what she perceived as Mr Maguire's insecurities
can, as a matter of human experience, be expected to have manifested itself'in a continuing desire
to assuage his feelings and support him to the best of her ability. That would include supporting him
bringing to fruition two Wagga Wagga projects for which he was a fervent advocate.

The close personal relationship persisted as of 13 July 2018. The prospect of Ms Berejiklian and
Mr Maguire getting married was also still a possibility on 13 July 2018.

The close personal relationship continued notwithstanding the events of 2018, including

Ms Berejiklian publicly stating that Mr Maguire should leave Parliament consequent upon his
Operation Dasha public inquiry evidence, referred to earlier in this report. It finally broke down on
13 September 2020, when Ms Berejiklian said she ceased contact with Mr Maguire approximately
a week before the commencement of the First Public Inquiry, and after she participated in a
compulsory examination on 16 August 2020.

Ms Berejiklian submitted that her relationship with Mr Maguire could not be equated with a
relationship between married or de facto partners, pointing to her unchallenged evidence that she
and Mr Maguire did not share finances.

Ms Berejiklian gave evidence, which she relied upon in her submissions, that her relationship with
Mr Maguire “wasn't a normal relationship”. She explained that opinion as being based on the
facts that “[w]e weren't public ... | didn't see him very often. | was very busy. | did speak to him
frequently but we didn't see each other very often”. Nevertheless, this was how their continuous
close personal relationship worked.
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10.34. The proposition that their relationship was not “normal” in that sense might be accepted. No two
relationships are alike. The fact that a relationship does not conform to a societal template, or
legal definition, does not detract from its quality and strength. Here, as both Ms Berejiklian and
Mr Maguire agreed, their close personal relationship persisted over many years, even withstanding
what could fairly be described as the tumult which surrounded Mr Maguire’s evidence in July 2018
at the Operation Dasha public inquiry.

10.35. Ms Berejiklian also submitted that the strength of the relationship was not consistent throughout
its duration: there were, in Mr Maguire’'s words, “a couple of spats ... in between”, or in
Ms Berejiklian's words, “it was on-again/off-again and different intensity for that duration”.
Many may think these are the hallmarks of a normal relationship.

10.36. Counsel Assisting submitted that Ms Berejiklian’s relationship with Mr Maguire was not merely
a relationship of friendship, it was one of mutual love and a mutual close emotional connection.
They argued that a relationship of that kind is, of its nature, one that is “capable of influencing a
person's conduct for the simple, completely legitimate and entirely human reason that people tend
to wish to please and to seek to avoid disappointing the expectations or desires of people who they
love and from whom they derive emotional strength as part of the maintenance and advancement
of their relationship of [sic] that person”.

10.37. Ms Berejiklian described that submission as “puerile”. The Commission considers Ms Berejiklian's
description as both supercilious and unworldly.

10.38. Close personal relationships, whether with the degree of intimacy Ms Berejiklian and Mr Maguire
shared or not, are at the heart of the concerns addressed in the Bowen Report?® in devising the
“appearance test” as discussed later in this report when considering the meaning of “conflict
of interest” for the purposes of clause 7(3) of the ministerial code. Ms Berejiklian appeared to
appreciate that when she referred to the Bowen Report and the fact that it is the context which
determines whether an interest is likely to create a conflict of interest. Of course, context is
relevant. That does not diminish Counsel Assistings’ submission as to the capacity of a relationship
such as that between Ms Berejiklian and Mr Maguire, being one of mutual love and a mutual close
emotional connection, to influence a person’s conduct and, relevantly in the case of Ms Berejiklian,
to influence her conduct both personally and in the performance of her public duties.

Ms Berejiklian’s credibility and reliability

10.39. Counsel Assisting invited the Commission, in effect, to make a global finding about
Ms Berejiklian's credibility on the basis of a number of examples of her evidence she gave which
they contended cast a pall over her evidence generally.

10.40. As Basten JA said in Sangha v Baxter,?* “[t]here are risks in making global findings about
credibility of any particular witness. Because a witness has not told the truth with respect to a
particular matter does not mean that other parts of his or her evidence are untruthful. Where
possible, an assessment should be made of the reasons for the untruthfulness in order to see if
other aspects of the evidence are likely to be infected by the same concern”.

203 Public Duty and Private Interest: Report of the Committee of Inquiry established by prime minister Malcolm Fraser, published on
15 February 1978, and prepared by a committee comprising the Hon Sir Nigel Bowen KBE (Chair), Sir Cecil Looker and Sir Edward
Cain CBE (“the Bowen Report”).

204 120091 NSWCA 78 (at [155]) Handley AJA agreeing.
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CHAPTER 10: The Berejiklian allegations

10.41. Ms Berejiklian gave evidence over a number of days in private and public hearings. In the
Commission’s view, it would not be a useful approach to her evidence to make a global finding
of the nature for which Counsel Assisting contends. It is true that Ms Berejiklian was an
unsatisfactory witness in many respects. Some of that may be explicable on the basis of the period
of time over which the evidence ranged, and a tendency to view the witness box as more like a
husting than a place from which to respond directly to the question.

10.42. Nevertheless, in such circumstances the Commission has had regard to the objective facts proved
independently of Ms Berejiklian's testimony, in particular by reference to the numerous documents,
the numerous records of communications between herself and Mr Maguire, to the extensive
evidence of other participants in the events and also to Ms Berejiklian's motives and to the overall
probabilities. 2%

The NSW Ministerial Code of Conduct

10.43. The NSW Ministerial Code of Conduct is set out below by reference to its headings: “the
Preamble”, “the NSW Ministerial Code of Conduct” (“the ministerial code™) and the “Schedule to
the NSW Ministerial Code of Conduct” (“the Schedule”).

The Preamble

10.44. Clause | of the Preamble to the ministerial code states that it is “essential to the maintenance
of public confidence in the integrity of Government that Ministers exhibit and be seen to exhibit
the highest standards of probity in the exercise of their offices and that they pursue and be
seen to pursue the best interests of the people of New South Wales to the exclusion of any
other interest”.

10.45. Clause 2 of the Preamble provides that “Ministers are individually and collectively responsible to
the Parliament. Their ultimate responsibility is to the people of New South Wales, to whom they
have pledged their loyalty under section 35CA of the Constitution Act 1902".

10.46. Clause 3 of the Preamble emphasises, in language similar to that used in the Code of Conduct for
Members, that “Ministers have a responsibility to maintain the public trust that has been placed in
them by performing their duties with honesty and integrity, in compliance with the rule of law, and
to advance the common good of the people of New South Wales”.

10.47. Clause 6 of the Preamble provides that “To further those principles, the NSW Ministerial Code
of Conduct has been established, which prescribes standards of ethical behaviour and imposes
internal governance practices directed toward ensuring that possible breaches of ethical standards
are avoided”.

10.48. Clause 8 of the Preamble draws attention to the Schedule to the ministerial code, which
“prescribes certain additional administrative and governance requirements that Ministers (and in
some cases Parliamentary Secretaries) must comply with and that are directed to minimising the
risk and opportunities for breaches of the Code”.

10.49. Clause 9 of the Preamble provides that “[a] substantial breach of the NSW Ministerial Code of
Conduct (including a knowing breach of any provision of the Schedule) may constitute corrupt
conduct for the purposes of the Independent Commission Against Corruption Act 1988

205 See Armagas Ltd v Mundogas SA (the Ocean Frost) (1985) | Lloyds Rep | at 57 (House of Lords).
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10.50. Clause 10 of the Preamble provides that “[t]he NSW Ministerial Code of Conduct is not intended
to be a comprehensive statement of ethical conduct by Ministers. It is not possible to anticipate
and make prescriptive rules for every contingency that might raise an ethical issue for a Minister.
In all matters, however, Ministers are expected always to conform with the principles referred
to above.”

10.51. Clause 11 of the Preamble provides, “In particular, Ministers have a responsibility to avoid or
otherwise manage appropriately conflicts of interest to ensure the maintenance of both the
actuality and appearance of Ministerial integrity”.

10.52. Although the preamble, headings and notes are not part of the ministerial code, regard may be had
to them in the interpretation of its provisions (see clause 12(1) of the ministerial code).

The ministerial code

10.53. Pursuant to clause |, the ministerial code “applies to all current and future Ministers and
Governments”. Clause 3 requires a minister not knowingly to breach the law, the NSW Lobbyists
Code of Conduct, or any other applicable code of conduct under the ICAC Act.

10.54. Clause 4 of the ministerial code requires a minister not knowingly to breach the Schedule to
the ministerial code, and advises, “a substantial breach of the Schedule is, if done knowingly, a
substantial breach of the NSW Ministerial Code of Conduct”.

10.55. Clause 6 of the ministerial code requires ministers in the exercise or performance of their official
functions not to act dishonestly, and to act only in accordance with what they consider to be
in the public interest. That clause also requires ministers not to act improperly for their private
benefit or for the private benefit of any other person.

10.56. Clause 7 of the Ministerial Code provides (original emphasis):

7  Conflicts of interest
(1) A Minister must not knowingly conceal a conflict of interest from the Premier.

(2) A Minister must not, without the written approval of the Premier, make or participate in
the making of any decision or take any other action in relation to a matter in which the
Minister is aware they have a conflict of interest.

(3) A conflict of interest arises in relation to a Minister if there is a conflict between the
public duty and the private interest of the Minister, in which the Minister's private interest
could objectively have the potential to influence the performance of their public duty.
Without limiting the above, a Minister is taken to have a conflict of interest in respect of
a particular matter on which a decision may be made or other action taken if:

(a) any of the possible decisions or actions (including a decision to take no action) could
reasonably be expected to confer a private benefit on the Minister or a family member

of the Minister, and

(b) the nature and extent of the interest is such that it could objectively have the potential
to influence a Minister in relation to the decision or action.

Note. See also FPart 3 of the Schedule for further requirements regarding conflicts of interest.

10.57. Clause 9 of the ministerial code requires that ministers not improperly use public property, services
or facilities for the private benefit of themselves or any other person.
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CHAPTER 10: The Berejiklian allegations

10.58. Clause 11 of the ministerial code contains definitions which are applicable both to the ministerial
code and the Schedule. Relevantly, they are (original emphasis):

conflict of interest has the meaning given by section 7 of this Code.
de facto partner has the meaning given by section 21C of the Interpretation Act 1987.

dishonestly means dishonestly according to the standards of ordinary people and known
by the Minister to be dishonest according to the standards of ordinary people.

family member, in relation to a Minister, means:

(a) the Ministers spouse or de facto partner, or

(b) a child of the Minister or of the Minister's spouse or de facto partner, or

(c) a parent of the Minister or of the Ministers spouse or de facto partner, or

(d) a brother or sister (including step-brother or step-sister) of the Minister, or

(e) any other person with whom the Minister is in an intimate personal relationship.

knowingly means with awareness that the relevant circumstance or result exists or will
exist in the ordinary course of events.

Minister includes:

(a) any Member of the Executive Council of New South Wales, and

(b) if used in or in relation to this Code (other than Parts | and 5 of the Schedule to the
Code)—a Farliamentary Secretary, and

(c) if used in or in relation to Part 5 of the Schedule to the Code—a former Minister.

Ministerial Register of Interests means the register kept by the Department of
Premier and Cabinet on behalf of the Premier in accordance with clauses 6, 7, 9, 11, 16
and 27 of the Schedule to the Code.

Note. The Ministerial Register of Interests is a confidential register kept by the
Department of Premier and Cabinet on behalf of the Premier. Its contents are made
available only to the Premier and the Cabinet for the sole purpose of enabling them to
better avoid and manage potential conflicts of interest. The Government Information
(Public Access) Act 2009 provides that there is conclusively presumed to be an
overriding public interest against the disclosure of the Ministerial Register of Interests.

Parliamentary Secretary means a person holding office as a Parliamentary Secretary

under Part 4A of the Constitution Act 1902.

private benefit means any financial or other advantage to a person (other than the State
of New South Wales or a department or other government agency representing the State),
other than a benefit that:

(a) arises merely because the person is a member of the public or a member of a broad
demaographic group of the public and is held in common with, and is no different in
nature and degree to, the interests of other such members, or

(b) comprises merely the hope or expectation that the manner in which a particular
matter is dealt with will enhance a person’s or partys popular standing.
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ruling means a ruling by the Premier, in accordance with clause 27 of the Schedule to this

Code, under clause | (1) or (4), 2 (3), 3 (5) or 12 (2) of the Schedule.

Schedule to the NSW Ministerial Code of Conduct

10.59.
10.60.

10.61.

10.62.

10.63.
10.64.

10.65.

Many of the substantive matters in relation to the ministerial code are dealt with in its Schedule.

Notes in Parts 2 (Standing disclosures of interests), 3 (Conflicts of interest), 4 (Gifts and
hospitality) and 6 (Enforcement) in the Schedule specify that those Parts also apply to
parliamentary secretaries, and a reference to a minister in the relevant part includes a reference to
a parliamentary secretary.

Pursuant to Part 2 of the Schedule, ministers were required to comply with their obligations

as a member of Parliament under s 14A of the Constitution Act and the Disclosure Regulation

in relation to the disclosure of their pecuniary and other interests to the Parliament (see clause
5). They were also required to provide a copy of returns made under that regulation to the
premier (see clause 6(1) and clause 7(1)). Part 2 applies to parliamentary secretaries. Accordingly,
Mr Maguire was required to provide a copy of any returns made under the Disclosure Regulation
to the premier.

A schedule of the disclosures of current interests made by all ministers under Part 2 of the
Schedule to the ministerial code is to be kept on the Ministerial Register of Interests (see clause
6(2), clause 7(2) and clause 9(1)). This register is kept by the secretary of the DPC and includes
conflicts of interest disclosures. The register is to be available for inspection by all ministers at any
meeting of the Cabinet or any Cabinet committee and otherwise by arrangement with the premier
(see clause 9(2)).

Part 3 of the Schedule deals with conflicts of interest.

Clause 10(1) of the Schedule provides that “A Minister must promptly give notice to the Premier of
any conflict of interest that arises in relation to any matter”.

Clause 11 of the Schedule provides:

(1) A notice under clause 10 must:
(a) be in writing, signed by the Minister, and

(b) specify the nature and extent of the relevant interest, the matter to which it relates,
and the reason why a conflict of interest arises, and

(c) be placed on the Ministerial Register of Interests.

(2) If during a meeting of the Executive Council, the Cabinet or a Cabinet Committee a
matter arises in which a Minister has a conflict of interest the Minister must (whether or
not the Minister has previously given notice to the Premier):

(a) as soon as practicable after the commencement of the meeting, disclose to those
present the conflict of interest and the matter to which it relates, and

(b) ensure that the making of the disclosure is recorded in the official record of the
proceedings, and

(c) abstain from decision-making if required by, and in accordance with, clause 12, and

(d) if notice of the conflict of interest has not previously been given to the Premier
under subclause (1)—give such notice as soon as practicable after the meeting in
accordance with that subclause.
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10.66. Clause 12 of the Schedule provides:
Minister to abstain from decision-making

(1) A Minister who has a conflict of interest in a matter must abstain from making, or
participating in, any decision or from taking, or participating in, any action in relation to
the matter.

(2)  However, the Premier may, if satisfied that no conflict of interest arises or that any

potential conflict of interest can be appropriately managed, make a ruling authorising the
Minister to continue to act.

(3) A Minister who has a conflict of interest in a matter arising during a meeting of the
Executive Council, the Cabinet or a Cabinet Committee must:

(a) abstain from participating in any discussion of the matter and from any decision-
making in respect of it, and

(b) unless the Premier (or the chair of the meeting in the absence of the Premier)
otherwise approves—not be present during any discussion or decision-making on it.

10.67. Clause 13 of the Schedule provides:
Discretion to disclose and abstain

A Minister may, if they have some other substantial personal connection with a matter or
for any other reason, disclose an interest and abstain from decision-making in relation to
a matter in accordance with this Part even if the interest might not comprise a conflict of
interest.

10.68. Clause 15 of the Schedule provides:
Other conflicts

This Part does not affect a Minister's duties to avoid, disclose and otherwise appropriately
manage actual or perceived conflicts.

10.69. Clause 16 of the Schedule provides:

Disclosure of private benefits to other members of the Government

(1) A Minister who is aware that a particular decision to be made or other action to be
taken by that Minister could reasonably be expected to confer a private benefit on
another Member of Parliament belonging to the governing political party or coalition
of parties or any of their family members must give notice to the Premier of the matter
before making the decision or taking the action.

Note. A Ministerial decision that relates to another Member's electorate does not
necessarily confer a private benefit on the Member if the benefit to the relevant
Member only arises because the Member is a part of the relevant community

and that benefit is common with, and no different in nature and degree to, the
benefit conferred on the other members of the community, or if the benefit to the
Member comprises only the prospect that the Ministers decision could enhance
the Member of Parliament's popular standing in their community—see definition

of private benefit in section | of the NSW Ministerial Code of Conduct.
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(2)  The notice must:
(a) be in writing, signed by the Minister, and

(b) specify the decision to be made or action to be taken and the private benefit that is
expected to be conferred, and

(c) be placed on the Ministerial Register of Interests.
10.70. Part 6 of the Schedule deals with enforcement. It provides:

26  Premier to determine sanctions

The enforcement of the requirements of this Schedule, including any sanctions for a breach,
is a matter for the Premier.

Note. While enforcement of the requirements of this Schedule, including any
sanctions for a breach, is a matter for the Premier, the NSV Ministerial Code of
Conduct has also been adopted for the purposes of the Independent Commission
Against Corruption Act 1988.

27  Rulings

(1) A Minister must, when applying for a ruling from the Premier, include with the
application an accurate statement of all material information that is relevant to the
decision whether to give the ruling. A ruling that is obtained on the basis of inaccurate or
incomplete information is not effective and may not be relied upon by the Minister for the
purposes of the NSW Ministerial Code of Conduct.

(2) A ruling is to be made in writing and dated, and placed on the Ministerial Register of
Interests.

Note. See clauses | (1) and (4), 2 (3), 3 (5) and 12 (2) of the Schedule, which
provide for the Premier to issue rulings that a particular course of conduct is
permitted.

(3) A ruling is effective on and from the date it is given and continues in effect until: (a) it is
revoked by the Premier, or (b) any conditions specified in the ruling cease to be satisfied,
or (c) the information upon which the ruling was given changes materially.

Note. [f there is a material change of circumstances, the Minister may seek a new
ruling from the Premier.

(4)  The Premier may direct that a ruling that has been sought by a Minister has effect as a
ruling pending a decision by the Premier on the matter.

(5) A ruling in respect of the Premier may be given if approved by the Cabinet.

10.71. Further attention needs to be given to the ministerial code at this stage in the light of Counsel
Assistings” submission that Ms Berejiklian engaged in conduct that constituted or involved a
substantial breach of that code by exercising public functions in relation to grant funding promised
and/or awarded to ACTA and in relation to grant funding promised and/or awarded to the RCM
in circumstances where she was in a position of conflict.

10.72. Ms Berejiklian, on the other hand, submitted the following:

10.72.1. A foundational issue is whether, or in what way, clause 7 (and clause 12 of the
Schedule) applies to the premier.
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10.72.2.  Her close personal relationship with Mr Maguire does not constitute a “private
interest” within the meaning of that term in clause 7(3) of the ministerial code or under
the general law concerning conflicts of interest.

10.72.3.  Abreach of clause 7(2) of the ministerial code, or a knowing breach of the Schedule
thereto, requires awareness of the conflict of interest.

The NSW Ministerial Code of Conduct: application to the premier

Counsel Assistings’ submissions

10.73.

10.74.

10.75.

Counsel Assisting submitted that it is apparent from the provisions of the NSW Ministerial Code
of Conduct — in particular, the Preamble (clause 1, clause 6 and clause 8), the ministerial code
(clause 4 and clause7(2)), and the Schedule (clause 10(1), clause 11 (2)(a) and (b), clause 12(2),
clause 12(3)(b) and clause 27(5)) — that the premier plays a central role in the administration of the
ministerial code. This includes by being the person who may give written “approval” for a minister
to take action notwithstanding a conflict of interest,?*® the person to whom notice of a conflict

of interest must promptly be given?®” and the person who may make a “ruling” authorising the
minister to continue to act where the premier is satisfied no conflict of interest arises or that any
potential conflict of interest can be appropriately managed.?®

Counsel Assisting acknowledged that the only provision of the ministerial code which applies

in terms to the premier is clause 27(5) of the Schedule. However, they submitted that
notwithstanding, the ministerial code would not be read as imposing a lower standard of conduct
on the premier than other ministers.

In any event, Counsel Assisting contended that nothing relevantly turned on this issue.

They pointed to the fact that the allegation relevantly being investigated is whether Ms Berejiklian
engaged in conduct that constituted or involved a breach of public trust by exercising public
functions in circumstances where she was in a position of conflict. They submitted that even if
clause 7(2) of the ministerial code (which prohibits a minister from, without the written approval
of the premier, making or participating in the making of any decision or taking any action in relation
to a matter in which the minister is aware they have a conflict of interest) did not apply to a
premier, clause 12(1) of the Schedule (which prohibits a minister who has a conflict of interest in a
matter from taking any action in relation to the matter) plainly does.

Ms Berejiklian’s submissions

10.76.

10.77.

Ms Berejiklian acknowledged that the ministerial code applied to her while she was treasurer.
Accordingly, it applied when the ACTA funding was approved on 14 December 2016.
The significance of this is considered later in the report.

However, Ms Berejiklian contended that there is a real question as to whether, and if so to what
extent, clause 7 and clause 12 of the Schedule impose obligations on the premier — a submission
directed to her participation in decisions concerning the RCM. She submitted that there is nothing

206 NSW Ministerial Code of Conduct, clause 7(2).

207 NSW Ministerial Code of Conduct Schedule, clause 10(1).

28 NSW Ministerial Code of Conduct Schedule, clause 12(2).
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in clause 7 which imposes an obligation on the premier concerning their own potential conflicts of
interest, because by its terms, clause 7 sets up a dichotomy between a minister and the premier.
She pointed to:

10.77.1.  clause 7(1), which provides that a minister must not knowingly conceal a conflict of
interest from the premier (clause 7(1)); and

10.77.2.  clause 7(2), which prohibits ministers from participating in decisions or taking actions
where they have a conflict of interest, “without the written approval of the Premier”.

10.78. Ms Berejiklian further contended that the definition of “Minister” in clause |1 of the ministerial
code to include “any Member of the Executive Council of New South Wales”, is displaced by
the context (in effect, the contrary intention) exhibited by the dichotomy in clause 7 between a
“Minister” and the “Premier”. She submitted that the contrary intention is evidenced by the fact
that “were the definition to be applied, the provisions of or the procedure established by [clause 7
of the ministerial code] would not appropriately work”.?%?

10.79. Ms Berejiklian contended it would be a verbal nonsense to speak of the premier knowingly
concealing something from themselves (clause 7(1)), or to speak of the premier giving written
approval to themselves to participate in a decision or take an action (clause 7(2)). She submitted
that the dichotomy between a minister and the premier erected in clause 7 required that in that
clause the word “Minister” be interpreted not to include the premier.

10.80. Ms Berejiklian submitted that it could not be suggested that the omission in clause 7 of any
obligations imposed on the premier was mere oversight. She pointed to other recognition of the
“unique role of the Premier” elsewhere in the ministerial code, such as in clause 26 of the Schedule
(“the enforcement of the requirements of this Schedule, including any sanctions for a breach, is
a matter for the Premier”) and clause 27(5) (“a ruling in respect of the Premier may be given if
approved by the Cabinet”).

10.81. Ms Berejiklian argued that, in the light of the express provision in clause 27(5) of the Schedule,
it would not be open to imply into clause 7 (or any other provision of the ministerial code)
a mechanism for extending its operation to the premier. She contended that where such an
extension was intended, the drafters of the code have addressed it directly in that clause.

10.82. Accordingly, Ms Berejiklian argued that there is nothing in clause 7 which imposed an obligation on
the premier concerning their own conflicts of interest.

10.83. Ms Berejiklian also submitted that clause 12(1) in Part 3 of the Schedule suffered from the same
dichotomy as afflicted clause 7. This contention rested on the context in which clause 12 appears
to be referring to the premier in contradistinction to ministers. Thus, clause 10 provides that “[a]
Minister must promptly give notice to the Premier of any conflict of interest that arises in relation
to any matter”, while clause 12(2) provides “[h]Jowever, the Premier may, if satisfied that no
conflict of interest arises or that any potential conflict of interest can be appropriately managed,
make a ruling authorising the Minister to continue to act”.

Consideration

10.84. The ministerial code is an applicable code of conduct for the purposes of s 9(1)(d) of the ICAC

Act. It is a form of delegated legislation, being prescribed by the Independent Commission Against
Corruption Regulation 2017 (“the 2017 ICAC Regulation”) for the purposes of's 9 of the ICAC Act.

29 See Deputy Federal Commissioner of Taxation v Mutton (1988) 12 NSWLR 104 (at 108) per Mahoney J.
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10.85. The normal purpose of delegated or subordinate legislation is to give effect to the provisions of the
parent statute.?’® The ministerial code should accordingly be approached on the basis it is designed
to carry into effect the express intention of the legislature in a way incidental to the execution of

the ICAC Act.?!!

10.86. The general principles relating to the interpretation of Acts of Parliament are equally applicable to
the interpretation of delegated or subordinate legislation.?'?

10.87. In order to construe the ministerial code, it is necessary to read its text as a whole. This does not
always provide the answer, but, as said in Project Blue Sky v Australian Broadcasting Authority
(Project Blue Sky), it is the necessary starting point.?”® “[ T ]he context, the general purpose and
policy of a provision and its consistency and fairness are surer guides to its meaning than the logic
with which it is constructed” .?'* In doing so, it is necessary to recall the injunction of the plurality
in Project Blue Sky,?" citing Bennion on Statutory Interpretation®'®:

...there needs to be brought to the grammatical meaning of an enactment due consideration
of the relevant matters drawn from the context (using that term in its widest
sense). Consideration of the enactment in its context may raise factors that pull in different
ways. For example, the desirability of applying the clear literal meaning may conflict with

the fact that this does not remedy the mischief that Parliament intended to deal with.
(Emphasis added)

10.88. Further, as the plurality also observed in Project Blue Sky (footnotes omitted):

[69] The primary object of statutory construction is to construe the relevant provision so
that it is consistent with the language and purpose of all the provisions of the statute[45].
The meaning of the provision must be determined “by reference to the language of the
instrument viewed as a whole”. ..

[70] A legislative instrument must be construed on the prima facie basis that its provisions
are intended to give effect to harmonious goals. Where conflict appears to arise from
the language of particular provisions, the conflict must be alleviated, so far as
possible, by adjusting the meaning of the competing provisions to achieve that
result which will best give effect to the purpose and language of those provisions
while maintaining the unity of all the statutory provisions. Reconciling conflicting
provisions will often require the court “to determine which is the leading provision and which

20" Allianz Australia Insurance Limited v Crazzi and Others [2006] NSWSC 1090 at [17] per Johnson J referring to State of New South
Wales v Macquarie Bank Limited (1992) 30 NSWLR 307 (at 320).

2 De Luca v Simpson and Anor [2012] NSWSC 960 (at [80]) per Johnson J referring to Allianz Australia Insurance Limited v Crazzi
(2006) 68 NSWLR 266 at 274; [2006] NSWSC 1090 (at [17]).

22 Collector of Customs v Agfa-Gevaert Pty Limited (1996) 186 CLR 389 at 398; [1996] HCA 36.

23 Project Blue Sky v Australian Broadcasting Authority (1998) 194 CLR 355; [1998] HCA 28 (Project Blue Sky) (at [69]) per McHugh,
Gummow, Kirby and Hayne JJ.

2% Commissioner for Railways (NSW) v Agalianos (1955) 92 CLR 390 (at 397) per Dixon CJ; [1955] HCA 27 cited with approval in
Project Blue Sky (at [69]).

25 Project Blue Sky (at [78]) McHugh, Gummow, Kirby and Hayne JJ.

216 2nd ed (1992) (at 461).
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the subordinate provision, and which must give way to the other”. Only by determining

the hierarchy of the provisions will it be possible in many cases to give each provision the
meaning which best gives effect to its purpose and language while maintaining the unity of the
statutory scheme. (Emphasis added)

[71] Furthermore, a court construing a statutory provision must strive to give meaning

to every word of the provision. In The Commonwealth v Baume Griffith CJ cited R v
Berchet to support the proposition that it was “a known rule in the interpretation of Statutes
that such a sense is to be made upon the whole as that no clause, sentence, or word shall
prove superfluous, void, or insignificant, if by any other construction they may all be made
useful and pertinent”.

10.89. In this context and having regard to the principle that delegated or subordinate legislation
is intended to give effect to the provisions of the parent statute, one commences with the
observation that the ICAC Act applies to all public officials, as was always intended.?” It would
not give effect to the parent statute if the ministerial code excised the most senior public official in
the state from its purview.

10.90. The effect of's 7(1) of the ICAC Act is that “corrupt conduct is any conduct which falls within the
description of corrupt conduct in section 8, but which is not excluded by section 9”. Relevantly,
the effect of s 9(1)(d) is that conduct which falls within the description of corrupt conduct in s 8,
is corrupt conduct if it could constitute or involve — in the case of conduct of a minister of the
Crown or parliamentary secretary or a member of a House of Parliament — a substantial breach of’
an applicable code of conduct.?®

10.91. Although s 9(1)(d) sits with s 9(1)(a) — (c) under the heading “Limitation on the nature of corrupt
conduct”, there are two important distinctions between it and the other provisions of's 9(1).

10.92. The first is that being a form of delegated legislation, as already explained, the ministerial code
forms part of the scheme of the ICAC Act and should be construed in a manner which is
consistent with the scheme established by, and reflected in, that Act.

10.93. The second distinction is that each of the subsections 9(1)(a) — (c) looks to an extraneous matter
in requiring the identification of a relevant criminal offence, disciplinary offence and/or reasonable
grounds for dismissing, dispensing with the services of or otherwise terminating the services of a
public official.

10.94. In consequence, if a finding of corrupt conduct is made in respect of conduct which it is found
could constitute or involve one of the matters referred to in any of subsections 9(1)(a) — (c) (and
assuming satisfaction of s 13(3A) and s 74BA), the Commission is required to include in its report
a statement as to whether or not in all the circumstances it is of the opinion that consideration
should be given to taking the steps referred to in subsections 74A(2)(a) — (c). Each of those
subsections reflects subsections 9(1)(a) — (c) respectively.

10.95. Those steps include obtaining the advice of the Director of Public Prosecutions (DPP) with
respect to the prosecution of the person for a specified criminal offence, the taking of action
against the person for a specified disciplinary offence and the taking of action against the person
as a public official on specified grounds, with a view to dismissing, dispensing with the services of

2" The Hon Nick Greiner, premier, treasurer and minister for ethnic affairs, Independent Commission Against Corruption Bill, Second
Reading Speech Legislative Assembly, Parliamentary Debates (Hansard) 26 May 1988, at 676.

28 This is also subject to the operation of s 13(3A) and s 74BA of the ICAC Act.
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or otherwise terminating the services of the public official. The DPP will determine whether to
pursue criminal charges and the relevant employer of the public official will consider whether to
take disciplinary proceedings and/or seek to terminate the services of the public official.

10.96. As Priestley JA explained in Greiner v I[CAC “the Act was designed to bring into the light of day
facts concerning the conduct of public officials upon which others would, in appropriate cases,
pass final judgment. This would be done by courts or other tribunals possessing the power to
make decisions affecting the rights of citizens ... The Act gave no power to the Commission to
change or even pronounce upon the rights of any citizen in any legal sense. The Commission's
power is to find things out, make them public, and/or refer them to an appropriate
authority; the law will then take its course”?"” (emphasis added).

10.97. The ICAC Act did not continue in the form it took when Greiner v [CAC was decided. Section
9(1)(d) was inserted in 1994. Section 13(3A) was inserted in 2005, and s 74BA in 2015. The last
two provisions contained constraints on the Commission’s power to make corrupt conduct
findings.

10.98. In the Second Reading Speech to the Independent Commission Against Corruption (Amendment)
Bill, which inserted s 9(1)(d) into the ICAC Act, the Hon Garry West, then minister for police and
minister for emergency services, stated:

The object of this bill is to amend the Independent Commission Against Corruption
Act 1988 to expand the jurisdiction of the Independent Commission Against Corruption
in relation to Ministers of the Crown and members of Parliament. Broadly speaking, the
amendment would mean that the [CAC would be able to investigate an allegation that

a Minister or member of Parliament had breached a code of conduct applicable to that
Minister or member, if the alleged breach were potentially of a corrupt nature. Following
an investigation, the [CAC would be able to make a finding of corrupt conduct against the
Minister or member of Parliament, on the basis of a substantial breach of the code.

Following the decision of the Court of Appeal in Greiner v Independent Commission
Against Corruption concerns were expressed that the Independent Commission Against
Corruption Act operated in a manner that resulted in different standards of conduct being
applied to different classes of public official. In particular, there was the perception that
Ministers of the Crown were beyond the reach of the I[CAC ... Clearly, Ministers and
members of Parliament can be investigated by the ICAC when there are allegations that
suggest that they may have been involved in criminal activity. However, the Court of Appeal
decision showed that the other bases for corrupt conduct, namely, disciplinary offences

and reasonable grounds for dismissal, could have very little practical operation in relation

to Ministers and members of Parliament ... the Government acknowledges that the effect

of section 9 is that Ministers and members of Parliament may be less amenable to the
Jurisdiction of the ICAC than, say, public servants. Moreover, in similar circumstances it may
be that a public servant but not a Minister or member of FParliament could be found corrupt.
The Government does not accept that exactly the same standards need to be applied to every
class of public official. In particular, there are important distinctions to be drawn between
elected and non-elected officials based on the different manner in which they are accountable
to the public. The Government nevertheless accepts that, for the purposes of the Independent
Commussion Against Corruption Act at least, a set of standards more analogous to that

29 (1992) 28 NSWLR 125 at 180.
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applying to other public officers should apply to Ministers and members of Parliament . ..

for the purposes of the Independent Commission Against Corruption Act, it is proposed that
a ministerial code be adopted by regulation. Thus, the code will be public and subject to the
scrutiny of this Parliament and disallowance by either FHouse.

The ICAC was established to deal with serious allegations of official corruption. That role
should be maintained, and its resources should not be wasted on trivial matters. Moreover,

it needs also to be borne in mind that once the ICAC has jurisdiction it has extraordinary
coercive powers ... The powers were not conferred lightly on the ICAC. It is the
Government's view that they should not be triggered merely because allegations have been
made that there is conduct that may fall within section 8 of the Act. That could be very

much a matter of subjective judgment. A serious test, such as that provided for by
section 9 of the Act and requiring the application of objective standards, should be
retained.??° (Emphasis added)

10.99. At the time s 9(1)(d) was enacted, s 74A was not amended to provide for the possibility of any
further step being taken in respect of a finding of a substantial breach of an applicable code of
conduct.??! Thus, a finding of a substantial breach of the ministerial code (again, assuming s 13(3A)
and s 74BA of the ICAC Act are satisfied) may lead to a finding that a minister or a member of

Parliament has engaged in corrupt conduct. The Commission is entitled to include such a finding in
its report to Parliament under s 74B(2) of the ICAC Act.

10.100. The ICAC Act reflects the legislature’s intention, and the public’s just expectation, that “[t]he law
has always set high standards for official conduct”.??? The effect of s 9(1)(d) of the ICAC Act is
that the Commission is empowered to make findings in relation to breaches by ministers of the
ministerial code, public officials upon whom, and in relation to which, no others may make any
further determination in consequence of a s 74A(2) statement.??

10.101. The Commission does not lose sight of that fact, nor does it lose sight of the fact that in light of
the adverse manner in which the ICAC Act can operate, as Gleeson CJ observed:

It would be expected that Parliament would have provided for adverse determinations to be
made by reference to objective and reasonably clearly defined criteria, so that at least people
whose conduct had been declared corrupt would know why that was so, and would be in a
position to identify, and, to the extent to which they were able, publicly dispute the process of
reasoning by which that conclusion was reached.?**

220 NSW Legislative Assembly, Parliamentary Debates (Hansard), Second Reading Speech, 22 September 1994.

221 Clause 26 of the ministerial code provides an internal mechanism to deal with any breaches, providing that “The enforcement of
the requirements of this Schedule, including any sanctions for a breach, is a matter for the Premier”. A note to that clause explains that
“While enforcement of the requirements of this Schedule, including any sanctions for a breach, is a matter for the Premier, the NSW
Ministerial Code of Conduct has also been adopted for the purposes of the Independent Commission Against Corruption Act 1988".

222 Greiner v ICAC at 180 per Priestley JA. This is reflected in clause 1 of the ministerial code, “It is essential to the maintenance
of public confidence in the integrity of Government that Ministers exhibit and be seen to exhibit the highest standards of probity in
the exercise of their offices and that they pursue and be seen to pursue the best interests of the people of New South Wales to the
exclusion of any other interest”.

223 1t should be noted, however, as explained in chapter 3 of this report, that a code of conduct adopted for the purpose of s 9 of the
ICAC Act does not oust or limit a duty on members arising from the common law as enunciated in R v Quach and like authorities or
operate to prevent any criminal offence which would contravene the code from being prosecuted: Obeid v R 2017 (at [78]).

224 Greiner v ICAC at 130.
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10.102.
10.103.

10.104.

10.105.

10.106.

10.107.

10.108.

This statement appears to be reflected in the Second Reading Speech set out above.

This legislative history provides an insight into the ambit of codes of conduct declared to be
applicable for the purposes of s 9(1)(d) of the ICAC Act. They were intended to expand the
Commission'’s jurisdiction to extend to all ministers of the Crown and members of Parliament
to ensure that they were placed in a position similar to those persons the subject of's 9(1)(b)
and s 9(1)(c). They should be interpreted with that legislative purpose in mind (see s 33 of the
Interpretation Act 1987 (NSW)).

It is too simplistic to contend that the ministerial code does not apply to the premier because,
applying the definition to clause 7 as Ms Berejiklian submits, the procedure could not appropriately
work. Rather, the adjustment, and reconciliation processes referred to in Project Blue Sky, must

be undertaken. It is necessary, therefore, to give close consideration to the provisions of the
ministerial code.

Clause 1(2) states that the ministerial code “applies to all current and future Ministers and
Governments”. The premier and other ministers of the Crown are appointed by the governor
from among the members of the Executive Council (see s 35E of the Constitution Act). As such,
that office falls within the definition of “Minister” in clause 11 of the ministerial code as including
“(a) any Member of the Executive Council of New South Wales”. This is consistent with the
historic position under the Constitution Act as Dixon J (as his Honour then was) said in /New
South Wales v Bardolph, “In New South Wales the Premier is a Minister of the Crown known

to the law”.??> As Rich J added, “the Premier in New South Wales, administers a separate
department of Government known as the Premier’'s Department”.

The clear intention of clause 1(2) of the ministerial code is that the entirety of the code applies to
all who fall within the description of “Minister”. That is the leading provision of the code. It reflects
s 9(1)(d) of the ICAC Act which it was designed to carry into effect. This is confirmed by having
regard to the Preamble as permitted by clause 12(1). All clauses of the Preamble refer to the
obligations the ministerial code is intended to impose by reference to “Ministers”. No distinction

is drawn between the premier as a minister, and other ministers. Significantly, clause 11 of the
Preamble, provides, “In particular, Ministers have a responsibility to avoid or otherwise manage
appropriately conflicts of interest to ensure the maintenance of both the actuality and appearance
of Ministerial integrity”.

It is notable that where the parts of the ministerial code are not to apply to a person who falls
within the definition of “Minister”, it says so expressly. Relevantly, the definition of “Minister” in
clause 11 of the ministerial code includes, at (b) “if used in or in relation to this Code (other than
Parts 1 and 5 of the Schedule to the Code)—a Parliamentary Secretary” (emphasis added).
This point is emphasised through the code by the Note at the commencement of the parts of the
code which do apply to a parliamentary secretary (Parts 2—4 and 6), that “[t]his Part also applies
to Parliamentary Secretaries, and a reference to a Minister in this Part includes a reference to a
Parliamentary Secretary.” Again, clause 12(1) of the ministerial code permits consideration of notes
in its interpretation.

One would have expected, if Ms Berejiklian's contentions were correct, that the definition of
“Minister” in clause 11 of the ministerial code would have expressly said at (a) that neither clause 7
of the ministerial code or clause 12 in Part 3 of the Schedule, both addressing conflicts of interest,
applied to the premier.

225 New South Wales v Bardolph (1934) 52 CLR 455 (at 507) per Dixon J (Gavan Duffy CJ agreeing); [1934] HCA 74.
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10.109. Instead, clause 27(5) makes it clear that rulings in relation to the premier concerning, among
other things, conflicts of interest may be approved by the Cabinet. As noted above, Ms Berejiklian
referred to clause 27(5), but did not consider the work it does in the ministerial code.

10.110. “Ruling” is defined in clause 11 of the ministerial code to mean “a ruling by the Premier, in
accordance with clause 27 of the Schedule to this Code, under clauses 1(1) or (4), 2(3), 3(5) or
12(2) of the Schedule”.

10.111. A note to clause 27(2) (dealing with rulings to be in writing and placed on the Ministerial Register

of Interests) states, “See clauses I(1) and (4), 2(3), 3(5) and 12(2) of the Schedule, which provide
for the Premier to issue rulings that a particular course of conduct is permitted”.

10.112. Those clauses provide for the following rulings:

10.112.1.  Clause I(1): where [the premier] is satisfied that any security or other interest in any
public or private company or business held or acquired [by the premier] is unlikely to
raise any conflict of interest, or that any potential conflict of interest can be
appropriately managed, a ruling that the particular interest may be held or acquired.

10.112.2.  Clause 1(4): a ruling that a particular superannuation fund, publicly-listed managed
fund or other trust arrangement (“fund”) in which an interest is held or acquired [by the
premier] meets the criteria of a diversified arms-length fund or a blind trust.

10.112.3.  Clause 2(3): a ruling that approves the retention or acceptance [by the premier]
of a directorship of a public or private company or any other business, where the
directorship relates to a personal or family business of [the premier] and the directorship
is not likely to give rise to a conflict of interest.

10.112.4.  Clause 3(5): a ruling that approves [the premier’s participation] in the employment
or management of a business, where the participation relates to a personal or family
business [of the premier] and the participation is not likely to give rise to a conflict of
interest.

10.112.5.  Clause 12(2): a ruling authorising [the premier] to continue to act in a matter (by
making or participating in any decision or taking or participating in any action in relation
to the matter) if’ [the premier] is satisfied that no conflict of interest arises or that any
potential conflict of interest can be appropriately managed. (Emphasis added)

10.113. The requirement to seek a ruling in relation to each of the prohibited interests under clauses (1),
1(4), 2(3) and 3(5), and where a minister has a conflict of interest in a matter under clause 12(2)
of the Schedule, is mandatory. As a matter of statutory construction, the requirement must also
be mandatory for the premier in the same circumstances. The clear implication, having regard
to clause 27(5), is that the premier is to prepare a ruling in relation to themselves under the
relevant clause, but that ruling must be approved by Cabinet before it is operative. It is implicit in
that process that the premier is obliged to disclose any of the matters referred to in the relevant
clause to obtain Cabinet’s “informed” approval of that ruling, in a way analogical to the “informed
consent” a fiduciary such as a solicitor in a conflict of interest position must have obtained if they
are to have a defence to an action alleging breach of fiduciary duty.?2°

226 See by way of illustration, Maguire & Tansey v Makaronis (1997) 188 CLR 449 (at 466-467); [1997] HCA 23 per Brennan CJ,
Gaudron, McHugh and Gummow JJ.

ICAC REPORT Investigation into the conduct of the then member of Parliament for Wagga Wagga and then premier and others 27
volume 2



CHAPTER 10: The Berejiklian allegations

10.114.

10.115.

10.116.

10.117.

10.118.

10.119.

It must follow that, in cases such as those dealt with by clause 7, the premier is required to
disclose any conflict of interest, or potential conflict of interest to the Cabinet, so that the Cabinet
(other of course than the premier) can, if appropriate, approve a clause 27(5) ruling.

In DRJ v Commuissioner of Victims Rights (No 2),%" Leeming JA observed, “[c]ases where a
definition, or an interpretation provision, is displaced by reason of a contrary intention are often
highly contestable. In part that is because the contrary intention is often claimed to emerge
impliedly from the statutory context or purpose, and there is, as Mahoney JA insightfully
observed, 'no simple formula for determining what is a “contrary intention” for this purpose’ (see
Deputy Commissioner of Taxation v Mutton (1988) 12 NSWLR 104 at 108). However, it is clear
that discerning a contrary intention requires giving legal meaning to the statute, and hence the
judge-made rules of construction must be applied as part of the process.”

To paraphrase French CJ, Crennan, Kiefel and Keane JJ in ADCO Constructions Pty Ltd v
Coudappel,**® “a contrary intention will appear with the requisite degree of certainty if it appears
‘clearly” or ‘plainly’ from the text and context of the provision in question that the provision is
designed to operate in a manner which is inconsistent” with it applying to the premier.

In the light of the matters to which the Commission has referred, that “requisite degree of
certainty” or inconsistency has not been demonstrated. Rather, the dichotomy to which

Ms Berejiklian referred between a minister and the premier is illusory. It is plain that the premier is
required to disclose to the Cabinet the matters in the relevant clauses of the Schedule. It requires
the premier to seek the Cabinet’s approval for rulings that a conflict of interest either does not
arise, or can be appropriately managed, in the same circumstances in which a minister must seek a
ruling from the premier about such matters.

As Gageler and Keane JJ observed in Taylor v The Owners — Strata Plan No 11564 (footnotes
omitted):

Statutory construction involves attribution of legal meaning to statutory text, read in context.
“Ordinarily, that meaning (the legal meaning) will correspond with the grammatical meaning
... But not always.” Context sometimes favours an ungrammatical legal meaning.
Ungrammatical legal meaning sometimes involves reading statutory text as
containing implicit words. Implicit words are sometimes words of limitation. They are
sometimes words of extension. But they are always words of explanation. The constructional
task remains throughout to expound the meaning of the statutory text, not to divine
unexpressed legislative intention or to remedy perceived legislative inattention. Construction is
not speculation, and it is not repair.??° (Emphasis added)

To give effect to clause 27(5), it is necessary to imply “words of extension” into each of the clauses
to which it applies.?*? In each case, the clause clearly refers to the premier giving a minister a ruling.
However, the clear effect of clause 27(5) is to imply into each clause that the premier may be the
subject of a ruling.

21 (2020) 103 NSWLR 692; [2020] NSWCA 242 (at [115]).

228 (2014) 254 CLR 1; [2014] HCA 18 at [52].

229.(2014) 253 CLR 531; [2014] HCA 9 (at [65]) per Gageler and Keane JJ.

20 Ibid.
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10.120.

10.121.

10.122.

10.123.

10.124.

10.125.

This is hardly a remarkable conclusion. What would be a remarkable conclusion is that delegated
legislation expressed to apply to all “Ministers” — a definition which includes the premier, and
whose empowering legislation is s 9(1)(d) of the ICAC Act, clearly intending any applicable

code of conduct to apply to all ministers, parliamentary secretaries and members of Parliament —
would not apply to the most senior public official in the state. In interpreting the ministerial code,
the Commission is required to prefer a construction that would promote the purpose or object
underlying the code (whether or not that purpose or object is expressly stated in it, or in the
ICAC Act under which the 2017 ICAC Regulation to which the code is annexed was made) to a
construction that would not promote that purpose or object. Such a construction is one pursuant
to which the ministerial code applied to the premier, as it applies to all other ministers.

On the proper interpretation of the ministerial code and its Schedule, a minister must not, without
the written approval of the premier, and the premier must not, without a ruling approved by
Cabinet, make or participate in the making of any decision or take any other action in relation to

a matter in which the minister, or the premier as the case may be, is aware they have a conflict of
interest or potential conflict of interest as defined in clause 7(3) of the code. Implicit in this is that
the premier is required to disclose that conflict of interest in order that Cabinet may consider it
substantively, and either approve or reject a ruling the premier proposes. The substantive effect

of the Cabinet approving a ruling the premier proposes within the meaning of clause 27(5), is that
the premier obtains a ruling that a particular course of conduct is permitted as contemplated by

clauses (1) and (4), 2(3), 3(5) and 12(2) of the Schedule.

As Gageler J said in R v Independent Broad-Based Anti-Corruption Commissioner (footnotes
omitted), “[77] ... any common law principle or presumption of interpretation must surely have
reached the limit of its operation where its application to read down legislation plain on its face
would frustrate an object of that legislation or render means by which the legislation sets out to
achieve that object inoperative or nonsensical”.?! Or, to adapt what Gleeson CJ said in Greiner v
ICAC, speaking of the applicability of s 9(1)(c) of the ICAC Act to the premier and a minister,?*?
“having regard to the context, the general purpose and policy” of clause 7 and clause 12 of the
ministerial code, and “its consistency and fairness”, if the ministerial code does not apply to the
premier, it would be “a mockery”.

That would be the effect of Ms Berejiklian's submission if accepted. The clear intent of the
ministerial code is that it applies to all ministers, one of whom is the premier, and that in the
premier’s case, clause 27(5) gives that application practical effect.

The Commission rejects Ms Berejiklian's submission that she was not required by the ministerial
code to disclose conflicts of interest or potential conflicts of interest as referred to in clause 12(1)
and defined in clause 7(3) of the code insofar as she participated in decisions concerning the RCM.

Before leaving this aspect of the ministerial code, it is important to note clause 15 which provides,
“This Part does not affect a Minister’s duties to avoid, disclose and otherwise appropriately
manage actual or perceived conflicts”. Accordingly, a minister, and the premier as such, is also
obliged to comply with general law obligations concerning conflicts of interest.

21 (2016) 256 CLR 459; [2016] HCA 8 (at [76]-[77]).

22 At 143.
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Conclusion

10.126.  As Ms Berejiklian conceded, the ministerial code bound her as treasurer in respect of the
Expenditure Review Committee (ERC) of Cabinet decision concerning the ACTA (discussed
later in this report), and as the Commission has concluded, it also bound her as premier in respect
of ERC and other decisions concerning the RCM.

NSW Ministerial Code of Conduct: meaning of “conflict of interest” for the
purposes of clause 7(3)

10.127. Ms Berejiklian contended that Counsel Assisting have failed to identify either a “private interest”
or a “public duty” known to the law and, accordingly, their analysis of the alleged conflict between
her interest and duty could not be sustained. This submission entailed a detailed examination of
both the concepts of “private interest” and “public duty” as used in clause 7(3).

Private interest
10.128. Clause 7 of the ministerial code provides:

7  Conflicts of interest
(1) A Minister must not knowingly conceal a conflict of interest from the Premier.

(2) A Minister must not, without the written approval of the Premier, make or participate in
the making of any decision or take any other action in relation to a matter in which the
Minister is aware they have a conflict of interest.

(3) A conflict of interest arises in relation to a Minister if there is a conflict between the
public duty and the private interest of the Minister, in which the Ministers private interest
could objectively have the potential to influence the performance of their public duty.
Without limiting the above, a Minister is taken to have a conflict of interest in respect of
a particular matter on which a decision may be made or other action taken if:

(a) any of the possible decisions or actions (including a decision to take no action) could
reasonably be expected to confer a private benefit on the Minister or a family member

of the Minister, and

(b) the nature and extent of the interest is such that it could objectively have the potential
to influence a Minister in relation to the decision or action.

Note. See also Part 3 of the Schedule for further requirements regarding conflicts of interest.

Counsel Assistings’ submissions

10.129. Counsel Assisting submitted that the term “private interest” in clause 7(3) is not limited to
pecuniary interests but extends to what could be described as private concerns or personal
connections. They illustrated this submission by an example of a minister’s attention or concern
being “particularly engaged in relation to a person by reason of their personal association or
connection with them — whether that association or connection be one of friendship, enmity,
family relation or romantic involvement”. They argued that a “private interest” for the purposes of
the ministerial code may exist depending upon the circumstances.

10.130. Counsel Assisting contended that the question of whether a “conflict of interest” exists turns on
whether there is a conflict of an identified kind between the public duty and the “private interest”
of the minister. They submitted that for a “conflict of interest” to exist for the purposes of the
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10.131.

10.132.

10.133.

10.134.

10.135.

10.136.

ministerial code, it is unnecessary for it to be demonstrated that any possible action could reasonably
be expected to confer a private benefit on the minister or a family member of the minister.

Counsel Assisting also submitted that a “breach of public trust” for the purposes of s 8(1)(c) of
the ICAC Act will be committed where a public official breaches his or her duty of loyalty by
exercising public functions in circumstances where there is a real possibility of conflict between
the public official’s public duties and their private interest.

Counsel Assisting submitted that the duties of trustees of private trusts provide a useful analogical
yardstick in assessing whether conduct of a public official amounts to a “breach of public trust”

for the purposes of the ICAC Act. They observed, referring to Boardman v Phipps [1967] 2 AC
46 (at 123) per Lord Upjohn, that one of the fundamental duties of a private trustee (as it is of
other private law fiduciaries) is the “no conflict” duty which requires a private trustee not to “place
himself [or herself] in a position where his [or her] duty and interest may conflict”.

While Counsel Assisting accepted that in the private trust context, the kinds of “interests” that
may engage the no conflict duty may be limited to interests that are pecuniary in nature,?** they
contended that the duties associated with a “public trust” of the kind referred to in the ICAC Act
should not be regarded as so limited. This was because, it was suggested, unlike a private trust
which is of its nature a relationship affecting property, a public trust is one in which public officers
are entrusted with functions that may affect the non-pecuniary interests of members of the
public. That being so, they argued, non-pecuniary interests of public officials should be regarded as
capable of creating conflicts that a public official might be required to avoid or manage.

In this way, Counsel Assisting submitted, a public officer should be regarded as committing a
“breach of public trust” where they place themselves in a position where their public duty and
private interest may conflict whether or not the interest involved is a pecuniary one.

Counsel Assisting submitted that, in the circumstances of this case, Ms Berejiklian’s “private
interest” is “as a person who was in a personal relationship with Mr Daryl Maguire” and “her
private interest in the maintenance and advancement of her relationship with Mr Maguire”.

Counsel Assisting also noted that even when a “conflict of interest” exists, a minister is not
necessarily excluded by the ministerial code from making or participating in a decision or other
action. Where a “conflict of interest” exists and can be managed, a minister may be able to continue
to act despite her or his conflict. For example, where a premier has a “conflict of interest” in relation
to a matter before Cabinet, her or his Cabinet can approve the premier continuing to play a role in
decision-making in relation to the matter; but only if the “conflict of interest” is disclosed.

Ms Berejiklian’s submissions

10.137.

Ms Berejiklian submitted that:

10.137.1.  her close personal relationship with Mr Maguire does not constitute a “private interest”
within the meaning of that term in clause 7(3) of the ministerial code or under the
general law concerning conflicts of interest

10.137.2. Counsel Assistings” submission that Ms Berejiklian's “private interest” was constituted
by her “private interest as a person who was in a personal relationship with
Mr Maguire”, or her “private interest in the maintenance and advancement of her
relationship with Mr Maguire” was a novel “private interest”

255 Referring to Grimaldi v Chameleon Mining NL (No 2 (2012) 200 FCR 296 (FCAFC) at [180].
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10.137.3. whether there is a conflict of interest for the purpose of clause 7(3) of the ministerial
code, it is essential to identify and define — with precision — the nature of the “private
interest” said to conflict with the minister’s “public duty”

10.137.4. clause 7(3) requires identification of a “private interest” on the part of the relevant
minister, and that in cases of conflicts of duty and interest, “it is appropriate to have
regard to the nature of the interest in question and whether it is in opposition to, or in
tension with, the relevant duty”?3

10.137.5.  the notion of “conflict” involves questions of degree

10.137.6. while “private interest” is not defined in the ministerial code, the term has a long history
under the general law as the touchstone for the existence of a conflict of interest in
public office

10.137.7. while “private interest” in clause 7(3) is not limited to pecuniary interests, the crux
of the issue is what kind of non-pecuniary interests it encompasses, arguing that the
concept of a non-pecuniary private interest is not unlimited and must be approached
with care

10.137.8. the rationale for the extension of “private interests” to non-pecuniary interests is an
acknowledgement that public officers may be placed in a position of conflict, whereby
they may be influenced by a “private interest”, notwithstanding that they themselves
do not have a relevant pecuniary interest.

10.138. Other submissions of Ms Berejiklian have been included in the Commission’s consideration of the
meaning of clause 7(3).

Consideration

10.139. As Counsel Assisting submitted, the concept of a “conflict of interest” is a central concept under
the ministerial code.

10.140. The Preamble to the ministerial code is set out above. Assistance can be obtained from a preamble
“in ascertaining the meaning of an operative provision. The particular section must be seen in its
context; the statute must be read as a whole and recourse to the preamble may throw light on
the statutory purpose and object” .2 It identifies “the reason or spirit of every statute; rehearsing
... the evils sought to be remedied, or the doubts purported to be removed by the statute, and so
evidencing, in the best and most satisfactory manner, the object or intention of the legislature in
making and passing the statute”.?*® In the case of the ministerial code, the importance of the ability
to have recourse to the Preamble in interpreting its provisions is made clear by clause 12(1).2%

As its text makes plain, and as do the authorities referred to in chapter 3 of this report, in
reciting the principles which underpin the ministerial code, it was not reciting anything novel,

234 Referring to Hylepin Pty Ltd v Doshay Pty Ltd [2021] FCAFC 201; [2012] FCAFC 6 (at [35]).

235 Wacando v Commonwealth (1981) 148 CLR 1 (at 23); [1981] HCA 60 per Mason J; See also D Pearce, Statutory Interpretation in
Australia, 9th Edition, LexisNexis, 2022 (Pearce) at [1.42].

236 Brett v Brett (1826) 3 Add 210; 162 ER 456 per Sir John Nicholl, referred to with approval in Attorney-General v Prince Ernest
Augustus of Hanover (1957) AC 436 (at 473) per Lord Somervell; see also Wacando v Commonwealth (at 23) per Mason J.

%7 Note also Bathurst CJ’s use of the Preamble in Obeid v R 2017 (at [144]).
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10.143.

10.144.

10.145.

10.146.

10.147.

but emphasising the historical context of the ministerial code which already bound members
of Parliament.

Clauses -6 of the ministerial code set out statements relating to standards of ethical behaviour for
ministers. As is made clear by clause 10 of the Preamble, the ministerial code was not intended to
be a comprehensive statement of ethical conduct by ministers. Nevertheless clause 10 makes clear
that “Ministers are expected always to conform with the principles referred to above”. Clause 11
provides:

In particular, Ministers have a responsibility to avoid or otherwise manage appropriately
conflicts of interest to ensure the maintenance of both the actuality and
appearance of Ministerial integrity. (Emphasis added)

The definition of “Conflict of interest” in clause 7 of the ministerial code informs the following
provisions in the Schedule to the ministerial code: clause 1 (Shareholdings), clause 2 (Directorships
and other positions), clause 3 (Secondary employment) and clause 4 (Divestiture at the direction
of the Premier) in Part | (Prohibited interests) of the Schedule. A note to clause 1(2) states,
“Ministers should also be mindful of the potential for any interests held or acquired by family
members or other persons with whom they have a personal relationship to give rise to a
conflict of interest for the Minister” (emphasis added).

The entirety of Part 3 of the Schedule addresses the issue of conflicts of interest, setting out the
duty of disclosure, how disclosure is to be made and recorded, how it is to be managed, and giving
ministers a discretionary opportunity, if they have “some other substantial personal connection
with a matter or for any other reason”, to disclose an interest and abstain from decision-making

in relation to a matter in accordance with that part, even if the interest might not comprise a
conflict of interest. Finally, the definition of “conflict of interest” in clause 7 applies to Part 4

(Gifts and hospitality).

As Ms Berejiklian accepted, clause 7(3) does not confine the concept of “private interest” to a
pecuniary one. It is clearly capable of encompassing a non-pecuniary interest, as well as pecuniary
interests. Having regard to the central role the concept plays in the ministerial code, one would
not give it a narrow interpretation.

The kind of “private interest” a clause such as 7(3) might encompass, and clause 7(3)'s apparent
genesis, was considered in the Bowen Report. The first term of reference for the committee was
“[t]o recommend whether a statement of principles can be drawn up on the nature of private
interests, pecuniary or otherwise, which could conflict with the public duty of any or all persons
holding positions of public trust in relation to the Commonwealth”.

The Bowen Report juxtaposed “private interests” against the “obligations of public duty”.
It recognised that “[b]oth pecuniary and non-pecuniary private interests may conflict with
public duty” .?%®

The Bowen Report addressed non-pecuniary interests as follows:

[2.18] Many demands directed to government do not seek to advance pecuniary interests.
The concerned citizen may want a threatened species of wildlife to be saved or an historic
building to be preserved. He may want the courts to punish offenders more rigorously, and
so on.

28 A¢[2.16].
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[2.19] The benefit sought may go, not directly to the person seeking to influence
the decision or his immediate dependants, but perhaps to some person or group
with whom he has ... “religious or family affiliations”. The officeholder who would
find it abhorrent to feather his own nest by improper gifts or dubious decisions may be
tempted to assist a co-religionist or a product of his old school. At very least, the suspicion
that he had done so might exist.

[2.20] Which such interests should be regulated? Earlier inquiries facing this problem have
tended to look to practicality rather than to theoretical purity. The City of New York Bar
Association Committee, contemplating a statute to prevent abuses, wrote:

Restrictions on outside economic affiliations can be written with reasonable
particularity and enforced with moderate predictability; no one has yet devised a
method of sorting out acquaintances, friends, relations, and lovers for purposes of
a rule permitting official dealings with some and not with others. The British Royal
Commussion on Standards of Conduct in Public Life (the Salmon Commission)
also doubted that it would be practicable to employ a statute to compel disclosure
of non-pecuniary interests because “they are too nebulous to be legally codified and
made subject to a criminal sanction”.

[2.21] This Committee believes that a wide range of non-pecuniary interests could

conflict with the public duty of officeholders. At least they might raise a presumption or a
reasonable suspicion that they were doing so. Indeed, any private interest could in some
circumstances cause conflict. Therefore, some device is necessary to decide which private
interests should be regulated because of the probability that they will, in some circumstances,
cause conflicts. The problem of identifying interests which should be regulated is made more
difficult because often it is the context which determines whether an interest is likely to cause
conflict. Absolute rules may not be possible.

[...]

[2.23] Attempts to lay down rules in relation to non-pecuniary interests have floundered
because of the problem of defining adequately an interest which may be regarded as creating
an actual or potential conflict with duty. This problem of definition creates difficulties for
both the officeholder bound by such rules and the authority responsible for his conduct. In the
absence of any clear guidance, an officeholder may well be uncertain about his obligation to
his public duty in respect of an interest. Those responsible for enforcing proper conduct in
respect of that obligation may equally be uncertain as to what is proper in the circumstances.

[2.24] However, there is a test which the Committee believes is likely to be applied
in practice by such officeholders, or those responsible for their conduct, in judging
what is proper in particular circumstances: the test of appearance. Does that
interest look to the reasonable person the sort of interest that may influence?

[2.25] It may well be that inherent difficulties of definition will make any rules in respect

of non-pecuniary interests less satisfactory than those in respect of pecuniary interests.

Those responsible for making or enforcing rules may have to be prepared to counsel or caution
rather than reprimand or punish, at least until precedent and familiarity have built up some
consensus on how such rules should operate in a “grey” area. The precedents initially may draw
quite arbitrary lines through the original uncertainty. Eventually its area is likely to be reduced.

[2.26] The Committee believes that, in judging whether a particular non-pecuniary interest
could create conflict in certain situations, or whether rules should be laid down in relation
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to a certain type of non-pecuniary interest, the test is the likelihood that the person
possessing the interest could be influenced in the independent judgment which his
public duty requires be applied to the matter in hand, or that a reasonable person
would believe that he could be so influenced. (Non-italics in original; emphasis added)

10.148. The Bowen Report’s conclusion on its first term of reference was:

[2.45] The Committee has concluded that it would not be possible to draw up a completely
comprehensive and satisfactory statement of principles on the nature of private interests,
pecuniary or otherwise, which could conflict with the public duty of any or all persons holding
positions of public trust in relation to the Commonwealth. The difficulties of so doing are
especially great as regards non-pecuniary private interests. As regards pecuniary
private interests, definition of principles poses fewer problems, although, as discussed, some of
those remaining present difficulties of a substantial kind; practical considerations suggest that,
even where pecuniary private interests which could give rise to conflict with public duty are
capable of satisfactory definition, it may be desirable to limit the coverage. (Emphasis added)

10.149. Ms Berejiklian's submissions extracted paragraphs [2.20] and [2.21] of the Bowen Report, but not
[2.23]-{2.26]. She also observed that Professor Paul Finn addressed the issue of the regulation of’
private interests in public office in the Finn Report?*® where he stated:

Consistent with its general concern to secure loyalty in service, the law's preoccupation has
never been with conflict of duty and interest as such. Rather, it has been with identifying
those types of personal interest which, if permitted to intrude unregulated into official
decision, could give rise (a) to an unacceptable risk of abuse of office (because of the
temptation that interest creates); or (b) to beneficiary-apprehension that such
might occur. Even here, as will be seen, feasibility as much as principle, has set limits to the
circumstances in which, and the extent to which, regulation can reasonably be imposed.**°
(Emphasis added)

10.150. Ms Berejiklian then submitted that Professor Finn's reference to “feasibility as much as principle”
evokes the concerns addressed in the Bowen Report extracted above, concerning the need for
any rule attaching to private interests to be sufficiently clear, and reasonable, in the scope of its
operation. That is perhaps unsurprising, as Professor Finn, then a senior lecturer in Law at the
Australian National University, made written submissions to, and gave oral evidence before, the
Bowen Committee.?*! Moreover, Professor Finn's observation about feasible regulation recognises
the utility of the appearance test the Bowen Report adopted which, as is apparent, finds reflection
in the clause 7(3) test of the ministerial code that “the Minister’s private interest could objectively
have the potential to influence the performance of their public duty”.

10.151. In the Commission’s view, the significant point to emerge from the Bowen Report for the purposes
of the allegations of conflict of interest on Ms Berejiklian's part, is that it is apparent that the
definition of conflict of interest in clause 7(3) of the ministerial code is drawn from the “appearance
test” set out in the Bowen Report (at [2.24] and [2.26]).

2 P D Finn, Abuse of Official Trust: Conflict of Interest and Related Matters, Integrity in Government Project, 2nd Report, Australian
National University, 1993 (“Finn Report”)

20 Finn Report at 13.

21 See Bowen Report at 147, 149.

w
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10.152. The code of conduct developed by the Bowen Committee, with a recommendation that it be
adopted for general application to all officeholders, included the following clauses in paragraph [4.9]
that are materially similar to clause 7(3) of the ministerial code:

3. An officeholder should avoid situations in which his private interest, whether pecuniary or
otherwise, conflicts or might reasonably be thought to conflict with his public duty.

4. When an officeholder possesses, directly or indirectly, an interest which conflicts or might
reasonably be thought to conflict with his public duty, or improperly to influence his conduct
in the discharge of his responsibilities in respect of some matter with which he is concerned,
he should disclose that interest according to the prescribed procedures. .. **? (Emphasis added)

10.153. The clause 7(3) test:

A conflict of interest arises in relation to a Minister if there is a conflict between the public
duty and the private interest of a Minister, in which the Ministers private interest could
objectively have the potential to influence the performance of their public duty. .. (Original
emphasis)

picks up the key aspects of the “appearance test”, being:

(a) the potential for the private interest to influence the performance of the official’s
public duty

(b) the objective assessment of that potential to influence the performance of the
public duty.

10.154. Ms Berejiklian also relied upon a passage in the Finn Report which stated:

If a fiduciary was to be regulated as of course for possible disloyalty merely on account of
his or her relationships, associations, or connections with third persons or bodies —
e.g. a spouse, relative, school, institution, charity, political party, etc. — potentially all human
contact and association would be placed under suspicion if not discouraged in some degree.
Even a less all-encompassing approach based on selection of particular types of relationship
considered to create an appreciable risk of bias (e.g. immediate family) was an expedient the

common law did not adopt and for apparently prudential reasons:
“no one has yet devised a method for sorting out acquaintances, friends, relations and lovers
for the purpose of a rule permitting official dealings with some and not with others”.**

(Emphasis added)

10.155. On this basis, Ms Berejiklian submitted that Counsel Assistings” submission that the term “private
interest” in clause 7(3) is intended to regulate associations and connections in the nature of
“friendship, enmity, family relation or romantic involvement” was “heterodox” and would involve a
radical departure from the general law.

10.156. The paragraphs Ms Berejiklian's submissions extracted from Professor Finn's report concerning
regulating fiduciaries for “possible disloyalty”, did not include the following, which appeared in the
Finn Report two paragraphs later:

242 Bowen Report at 31.

% Finn Report at 16 referring to Association of the Bar of the City of New York, Special Committee on the Federal Conflict of
Interest Laws, Conflict of Interest and Federal Service, Harvard University Press, Cambridge, Mass., 1960, 17.
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This general exclusion of third party relationships from risk regulation on a conflict of duty
and interest basis exposes an obvious limitation in the common law's fiduciary regime.

In contrast, as will be seen, statutory, employment and professional/ethical
regimes have been prepared to regulate on account of third party relationships.

In so doing they have had of necessity to make that problematic selection of “risk creating”
relationships at which the common law baulked. The common criterion involved in

its making, as the Bowen Committee Report illustrates, is a trust-maintenance,
“appearance’ test: is the relationship in question one which a reasonable person
would believe could influence the independent judgment of the officer-fiduciary 7***
(Emphasis added)

10.157. Once again, Professor Finn's recognition of the necessity in the case of public officials for a
trust-maintenance, “appearance” test, which moves away from the common law, echoes his
acceptance of “feasible regulation” in this area. Ms Berejiklian's submission did not look at the full
context of Professor Finn's statement.

10.158. Further, Counsel Assisting was not contending for regulation “merely on account of his or her
relationships, associations, or connections with third persons or bodies” (being the reference in
the Finn Report as identified by Ms Berejiklian above) (emphasis added). Counsel Assisting was
identifying what may constitute a “private interest” for the purpose of clause 7(3), in respect of
which its objective potential to influence the performance of the minister's public duty could be
tested. As earlier noted, this is the appearance test the Bowen Report devised.

10.159. It is also the “trust-maintenance, ‘appearance’ test”, the making of which by statutory,
employment and professional/ethical regimes Professor Finn appeared to approve to overcome
“an obvious limitation” in the general law referred to above. Professor Finn wrote later in his
report, “if our objective is to manage conflicts there are other ways to this beyond the criminal
law both in means to be adopted and in the sanctions to be imposed for non-compliance. As to
means, we have the quintet of possibilities identified in the Bowen Report: prohibition, declaration,
registration, authorisation and divestment and beyond these codes of conduct, educational
measures, etc”?* (emphasis added).As he wrote, “To be justifiable regulation must be sustained
—and reasonably so — by its risk avoidance and trust maintenance purposes”.?* This is the model
apparent in clause 7(3).

10.160. It is perhaps not surprising that there is not extensive “general law” about such relationships as
those for which Counsel Assisting contend, because, as the Bowen Report recognised in the
preamble to the code of conduct it proposed, “Officeholders may be required by the nature
of public office to accept restrictions on certain areas of their private conduct beyond those
imposed on ordinary citizens” (emphasis added). Consistently with that, clause 3 of its
proposed code of conduct was that “An officeholder should avoid situations in which his private
interest, whether pecuniary or otherwise, conflicts or might reasonably be thought to conflict with

his public duty” .24

4 Finn Report at 17.

25 Finn Report at 41.

26 Finn Report at 73.

247 Bowen Report, Appendix Il at 31.
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10.161. Professor Finn referred to these passages in the Bowen Report, without criticism, as reflecting
what he termed the “public confidence usage” — in a realm where “the language of trust” was
being applied to government. He said:

The significance of this usage for present purposes is that increasingly it is being engrafted
upon particularly the second of the two usages mentioned above, to justify regulation of
conduct which, though not itself a breach of trust, may nonetheless have that appearance or
tendency and thus be possibly prejudicial to public confidence in official integrity. No more is
this so than in relation to conflict of interest regulation.**

10.162. Further, contrary to Ms Berejiklian's submissions, it is not “heterodox” to suggest that associations
and connections in the nature of “friendship, enmity, family relation or romantic involverment may
constitute ‘private interests’” at general law.

10.163. In Bell Group Ltd (in lig) v Westpac Banking Corporation (No 9),%*° Owen J stated:

The last point [ want to raise in this review of general legal principles concerning conflicts

of interest relates to the phrase “personal interests”. | think it is common ground that

the phrase is not confined to pecuniary interests. It extends to non-pecuniary and
indirect interests. In Baker v Palm Bay [sland Resort Pty Ltd (No 2) [1970] Qd R 210 at
221-2, WB Campbell J said that the interest must be direct and certain and not contingent or
remote. As a matter of principle | cannot see why it needs to be direct or of a contractual nature.
It would be appropriate to adapt the test for a possible conflict (“real and substantial”) and
apply it to the identification of the interest. Mason J in Hospital Products excluded the ground
of relief “when the interest of the fiduciary is remote or insubstantial”. Some care needs to be
taken to ensure the word “substantial” is not seen purely in quantitative terms relative to, for
example, the subject matter of the transaction to which the impugned conduct relates.

This approach accords with the statement by Judge Learned Hand in Phelan v Middle States
Qil Corporation (1955) 220 F 2d 593 at 602, indicating that the doctrine is applied with
regard to the particular circumstances. His Honour went on to say that the rule does not apply
when the putative interest, though in itself strong enough to be an inducement, is too remote, or
when, though not too remote, it was too feeble an inducement to be a determining motive. These
comments were cited with approval by Mason J in Hospital Products at CLR 104, ALR
459-60; IPR 334-5 and by McHugh, Gummow, Hayne and Callinan JJ in Pilmer at [79].

One way of ascertaining whether the interest of the fiduciary is remote or
insubstantial is to ask whether the interest is such that a reasonable person would
think there was a real or substantial possibility of the fiduciary being swayed by it.
In this way, tests for the identification of the “interest’” and for the “possibility of a
conflict” would be applied bearing in mind a similar rationale.”° (Emphasis added)

10.164. In Buitendag v Ravensthorpe Nickel Operations Pty Ltd,*' McLure P (with whom Pullin and
Murphy JJA agreed) said:

28 Finn Report at 14-15.

29(2008) 39 WAR 1; [2008] WASC 239 (Bell Group) (at [4509]).

250 Bell Group at [4508]-[4510], [4512].

21 [2014] WASCA 29.
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There is no merit in the appellant s claim that the conflict rule is confined to proprietary

or financial interests of an employee. The conflict rule in the context of the obligations of
fiduciaries was explained in Settlement Agents Supervisory Board v Property Settlement
Services Pty L.td [2009] WASCA 143 [70] — [74]. A fiduciary owes a duty of undivided
loyalty to his principal (in this case his employer) which requires the fiduciary to avoid a
conflict of duty and interest (and a conflict of duty and duty). The court continued:

A conflict of interest and duty can arise where the personal interest

of the fiduciary is pecuniary or non-pecuniary, direct or indirect.

A non-pecuniary interest includes an interest by way of association,
whether by way of kinship or business connection [or otherwise].
Whether the interest is within the conflict rule will depend on (inter alia)
the nature, intensity and duration of the association.

Not all interests are within the conflict rule. The interest must give rise to a conflict

or a real or substantial possibility of a conflict: Hospital Products (103) (Mason

J). There are other formulations of the required connection such as “a sensible, real

or substantial possibility” (Clay v Clay [2001] HCA 9; (2001) 202 CLR 410) and

“a significant possibility” (Chan v Zacharia [1984] HCA 36; (1983) 154 CLR 178, 198).
The extension to cover a real or substantial possibility of a conflict serves at least
two functions. First, it is intended to signify that not all personal interests come
within the conflict rule. An interest will not fall within the conflict rule if it is too remote or
insubstantial: Hospital Products (103) (Mason J).

The existence of a conflict of interest and duty (actual or otherwise) is not conditioned on
proving that the fiduciary acted with the intention (purpose or motive) of advancing its
personal interests: Hospital Products (/03). (Emphasis added)

10.165.  Again, it can be seen that the conflict rule in the context of the obligations of fiduciaries is
reflected in the Bowen Report’s consideration of how to address private interests. Both in the
general law, and in the Bowen Report’s appearance test, an objective test is used to determine
whether a “private interest ... might reasonably be thought to conflict with [the] public duty” .2

10.166. In Buitendag, Mcl_ure P held that “the appellant had a strong personal interest and close
involvement in establishing a clay target club in Hopetoun so that he could pursue his sporting
interests without having to make a round trip of 360 km to Esperance”, in circumstances where
“the establishment of the Club was initiated and driven by the appellant and a small number of
other persons to cater for their interest in a niche activity”.?>> Her Honour concluded that “there
was a real and sensible possibility that the appellant's personal interest in the Club might
influence him away from the proper exercise of his duties to the respondent” (emphasis added).
Accordingly, the Court dismissed an appeal from the primary judge’s conclusion that the appellant
had a conflict of interest in making any decision, or taking any action involving the exercise of
discretion, on behalf of the respondent, in relation to the respondent donating a transportable
building to the club, in circumstances where the appellant arranged for the donation of his
employer’s property to the clay target club.

254

%2 Bowen Report at 31.

23 At [56], [58].

24 At[59].
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10.167.

10.168.

10.169.

10.170.

10.171.

10.172.

Finally, Ms Berejiklian referred to passages in the Finn Report to the effect that “[w]here a conflict
rule is intended to extend beyond family members to ‘other personal relationships’, it is necessary
that such ‘non-pecuniary interests are defined or else illustrated in such a way as makes plain that
they extend to relationships with third parties (whether or not family)” .2%°

On this basis, Ms Berejiklian submitted that the conflict of interest definition in clause 7(3) of the
ministerial code does not grapple with these complexities in respect of non-pecuniary personal
interests but uses the “open-textured composite expression commonly deployed at general law,
‘private interest”. She argued the term “should be construed in accordance with its general law
meaning, which did not encompass regulation of non-pecuniary personal relationships between
individuals merely by dint of the existence of a personal connection”. No case is cited to support
this proposition and, as Bell Group and Buitendag makes plain, the general law recognises the
potential of a non-pecuniary interest to give rise to a conflict of interest. Further, this was not

an approach the Bowen Committee thought necessary, even though it is plain it recognised that
“private interests” included persons who were described as “lovers”,?*° a term apt to describe the
relationship between Ms Berejiklian and Mr Maguire.

In addition, Ms Berejiklian's submission misstates clause 7(3). It does not proscribe “non-pecuniary
personal relationships between individuals merely by dint of the existence of a personal
connection” (emphasis added). Rather, it addresses “private interests [which] could objectively
have the potential to influence the performance of [the Minister’s] public duty”.

In a footnote, Ms Berejiklian posited that the requirement in clause 7(3) that the interest “could
objectively have the potential to influence the performance of their public duty” only arises for
consideration once a “private interest” known to the law has been identified. However, she argues
that as clause 7(3) does not extend to non-pecuniary personal relationships, the mere existence
of her relationship with Mr Maguire is not capable of constituting a “private interest” within the
meaning of that term in clause 7(3) of the ministerial code.

The Commission rejects the submission that clause 7(3) does not extend to non-pecuniary
personal relationships between individuals. The expression “private interest” is not defined, no
doubt because, as made plain in the Bowen Report (which also did not define it in its proposed
code), “of the problem of defining adequately an interest which may be regarded as creating an
actual or potential conflict with duty”.?” The Bowen Report resolved that difficulty, by devising
the “appearance test” reflected in clause 7(3). While “the concept of an ‘interest’ can be vague and
uncertain”, “it will take its meaning from its context”.?%

In the context of clause 7(3), the expression “private interest” is clearly capable of referring to

any private interest, including non-pecuniary personal relationships between individuals. Having
regard to the fact that “public confidence” is an aspect of the clause 7(3) test,?” and is reflected in
clause | of the Preamble to the ministerial code (and, too, having regard to the other statements as

25 Finn Report at 71-72.

26 Bowen Report at [2.20], citing the Association of the Bar of the City of New York committee.

27 Bowen Report at [2.23].

2% Re Day at [251] per Nettle and Gordon JJ, referring to Ebner v Official Trustee in Bankruptcy (2000) 205 CLR 337; [2000] HCA 63

at [54].

29 See Finn Report, Appendix Il (Official Trust) at 14-15.
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to the standards for ministers’ ethical behaviour noted in the Preamble, and reflected in the code’s
provisions), the term “private interest” in clause (3) of the ministerial code should not be given a
narrow interpretation. The Commission rejects Ms Berejiklian's submissions to the contrary.

10.173. Finally, Ms Berejiklian also submitted that the original version of the ministerial code was
enacted with the Independent Commission Against Corruption Amendment (Ministerial Code
of Conduct) Bill 2014 and that the Explanatory Note to that instrument described the code it
enacted as “substantially the same as the Code of Conduct for Ministers of the Crown published
by the Department of Premier and Cabinet in the NSW Ministerial Handbook (see Premier's
Memorandum M2011-09)". The significance of this is said to be the change to the expression
“private interest” in the Independent Commission Against Corruption Amendment (Ministerial
Code of Conduct) Bill 2014 from a 2011 Code of Conduct for Ministers of the Crown published
by the Department of Premier and Cabinet in the NSW Government Ministerial Flandbook
(“the 2011 Code”). Ms Berejiklian noted that the 2011 Code (clause 3.1) described an “interest”
relevantly as “a pecuniary or other personal advantage” and submitted that there was nothing in
the legislative history which explained the change from this language to “private interest” upon the
enactment of the code as an instrument with legislative force in 2014.

10.174. Ms Berejiklian's submission is incorrect. The Independent Commission Against Corruption
Amendment (Ministerial Code of Conduct) Bill 2014 was a non-government Bill introduced
in the Legislative Assembly by then opposition leader, John Robertson, on 8 May 2014, which
was defeated in the Legislative Assembly on 19 June 2014. The version of the ministerial
code proposed in that Bill was not the version that came to be inserted as an Appendix to the
Independent Commission Against Corruption Regulation 2010 as a consequence of the enactment
of the Independent Commission Against Corruption Amendment (Ministerial Code of Conduct)
Regulation 2014. Contrary to Ms Berejiklian's submissions, the term “private interest” was in use
in the 2011 Code (M2011-09), albeit, as in the current ministerial code, it was not defined.

10.175. The Commission concludes that the term “private interest” in clause 7(3) of the ministerial code
includes non-pecuniary personal relationships between individuals.

Public duty

Counsel Assistings’ submissions

10.176. Counsel Assisting submitted that as a minister of the Crown, Ms Berejiklian had a duty to act only
according to what she believed to be in the public interest and the interests of the electorate,?®
and that a departure from that duty would constitute a breach of public trust.

10.177. On that basis, Counsel Assisting submitted that, having regard to the nature and strength of
Ms Berejiklian’s close personal relationship with Mr Maguire at all material times, the Commission
should find that there was a real possibility of conflict between Ms Berejiklian's public duty and
her private interest in relation to her exercise or non-exercise of public functions associated with
proposals for government action that she knew were advanced by Mr Maguire. In particular, they
contended there was the potential that she would be motivated by a desire to please Mr Maguire
in relation to projects that she knew were advanced by him, and by a concomitant desire not to
disappoint him.

260 Referring to Obeid v R 2017 at [79] per Bathurst CJ.
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Ms Berejiklian’s submissions
10.178. Ms Berejiklian submitted:

10.178.1.

10.178.2.

10.178.3.

10.178.4.

10.178.5.

10.178.6.

10.178.7.

To assess whether there had been a conflict between her duty and her private interest,
it was necessary to identify the nature of the functions and responsibilities that inhered
in the public offices she held at the time of the relevant events. In other words: what
was the duty?

That Counsel Assistings’ submission as to her duty was an inaccurate, or at least an
incomplete, statement of the legal duty imposed on her and an erroneous understanding
of the passage from Obeid v R 2017 cited in its support.

That as the term “public duty” is not defined in clause 7(3), its meaning fell
“to be determined against a background of general expectations, based upon

custom, convention and practice”, referring to Edelman J's judgment in Hocking v
Director-General of the National Archives of Australia (at [243]).

That “public duty” connotes “government carrying into effect its constitutional
obligations to act in the public interest”, referring to the plurality judgment in Federal
Commuissioner of Taxation v Day.?®'

That in Grimaldi v Chameleon Mining NL (No 2)**? (a decision of the Full Court

of the Federal Court of Australia addressing the obligation of loyalty governing a
private fiduciary’s liability to account to their own beneficiary), the Court explained
the concept of “duty” in the “conflict of interest and duty” formula as “convenient
shorthand” that “refers simply to the function, the responsibility, the fiduciary has
assumed or undertaken to perform for, or on behalf of, his or her beneficiary”.

That in Howard v Commissioner of Taxation, (which, as discussed in chapter 3, concerned
the question whether the appellant was liable to income tax on equitable compensation
received in satisfaction of a judgment) French CJ and Keane explained that:

[T ]he scope of the fiduciary duty generally in relation to conflicts of interest must
accommodate itself to the particulars of the underlying relationship which give rise
to the duty so that it is consistent with and conforms to the scope and limits of that
relationship.?®

Citing Professor Finn, that “the standards of conduct properly to be expected of a given
class of officials are, first and foremost, the standards of role” (original emphasis),

and his observation that “without properly understanding the latter we will misconceive
the former. Our quest for what is meet in official behaviour is not answered simply

by calling an official a public trustee or fiduciary and by assuming that this carries set
consequences. It was Justice Frankfurter of the Supreme Court of the United States
who pointedly noted: “To say a man is a fiduciary only begins the analysis’.”2%*

261 (2008) 236 CLR 163; [2008] HCA 53 at [34] per Gummow, Hayne, Heydon and Kiefel JJ.

22 12012] FCAFC 6; (2012) 200 FCR 296 (at [179]) per curiam (Finn, Stone and Perram JJ).

262(2014) 253 CLR 83; [2014] HCA 21 (at [34]).

264 P D Finn, “Integrity in Government” (1992) 3 Public Law Review 243 at 248, citing SEC v Cheney Corp 318 US 80 at 85 (1942).
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10.179. Based on these propositions, Ms Berejiklian submitted that to amount to a conflict of interest
under clause 7(3) of the ministerial code, it is necessary to identify the specific nature and content
of the “public duty” said to conflict with the putative “private interest”.

10.180. Ms Berejiklian then referred to cases said to illustrate duties which connote strict independence
and impartiality: the obligations of a solicitor to give “disinterested advice” to their client,?®® and the
task of investment advisers owing fiduciary duties to their clients as being to find a property for the
client “in an impartial manner”.?%

10.181. From this, Ms Berejiklian proposed that equity’s concern for loyalty is interwoven with the concept
of bias, a concept said to be particularly relevant here, where the “conflict” said to arise from
Ms Berejiklian's relationship with Mr Maguire was that she would treat him favourably or partially.

10.182. Ms Berejiklian then submitted that a treasurer or a premier does not have the same obligations of’
impartiality when making decisions as a solicitor or a financial adviser when advising their client, or
a judge when deciding a case and that political considerations legitimately intrude. She referred in
this respect to Mahoney JAs statement in Greiner v ICAC: “There is no doubt that, in some cases
where public power is exercised, it may be exercised after taking into account a factor which is
political or it may be exercised for the purpose of achieving a political object.”¢

10.183. Ms Berejiklian also referred extensively to passages from the Finn Report addressing the issue of
impartiality generally, and in respect of ministers,’*® to advance the propositions that:

10.183.1.  Ms Berejiklian's public duty did not require the appearance of strict independence and
impartiality.

10.183.2. Ms Bergjiklian's duty was to be free from “extraneous” competing influences or
considerations, but political considerations, including electoral kudos, and personal
associations with other members of Parliament, could not be characterised as
extraneous.

10.183.3. There is no duty on the part of any minister, including the premier, to declare an interest
in respect of a Cabinet decision which may affect their respective electorates and
earn them “electoral kudos”, whether or not the local member is a Cabinet member’s
political (or personal) enemy, nor where the Cabinet member has a (close) personal
friendship/relationship, or a (close) political alliance — formal or informal, publicly known
or undisclosed — with the local member.

10.183.4. In circumstances where Ms Berejiklian had a close personal relationship with
Mr Maguire, the Commission would not find that she had a public duty to act without
any regard to that personal association, when what Mr Maguire stood to gain was
(at its highest) “electoral kudos”. There is nothing illegitimate in a treasurer or a premier
making decisions that may further the electoral prospects of a local member.

265 McPherson v Watt (1877) 3 App Cas 254 (at 272).

26 Cook v Evatt (No r2) [1992] | NZLR 676 (at 688-689).

21 Greiner v ICAC at 163.

268 Finn Report at 48-49.
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Consideration

10.184.

10.185.

10.186.

10.187.

Recent authorities addressing the duties of high office holders do so by reference to the trilogy
of cases directly addressing the duty of members of Parliament discussed in chapter 3: Wilkinson
v Osborne, Horne v Barber and R v Boston. They stand for the proposition that the fundamental
obligation of members of Parliament is “a duty as a representative of others to act in the public
interest”, a proposition recently re-affirmed in Re Day [No 2] 2

None of these historic, or contemporary, authorities suggest that this “public duty” obligation

is of variable content. Rather, to the extent there is any extrapolation, it is expressed in other
straightforward explanations such as, “[t]hat fundamental obligation ... is the duty to serve, and,
in serving, to act with fidelity and with a single mindedness for the welfare of the community”,?"™
and “the expectation, fundamental to representative democracy, [is that] that public power will
be exercised in the public interest.”?" That is also reflected in the ministerial code which obliges
all ministers to observe the same “standards of ethical behaviour and ... internal governance
practices directed toward ensuring that possible breaches of ethical standards are avoided”

(Preamble, clause 6).

Ms Berejiklian accepted that “public duty” connotes “government carrying into effect its
constitutional obligations to act in the public interest” (emphasis added), presumably intending
“government” in that context to refer to members of Parliament, albeit by referring to the plurality
judgment in Federal Commissioner of Taxation v Day.*"* That was a case concerning public service
legislation in Australia, and the question of the deductibility by a public servant of legal expenses
incurred in defending charges of misconduct under the Public Service Act 1922 (Cth), somewhat
remote from the public duty of ministers subject to the ministerial code.

Ms Berejiklian also referred to Justice Gageler’s observation, writing extra-judicially, positing that
“these obligations may be conceived of as akin to deeply rooted equitable duties of loyalty” .27

In that essay, Justice Gageler observed that there was “some doctrinal support for the existence
of a proscriptive duty of loyalty on the part of public officers which is equitable in nature”.
However, his Honour added that “[a]pplication of the fiduciary principle as so expounded

[by Professor Finn] to a person holding a public office gives rise to a number of interesting,
overlapping and potentially quite difficult questions”. In his view, “the precise incidents of the
equitable duty of loyalty of a particular public officer would need to be moulded to the statutory

or non-statutory arrangements under which the office might be created and regulated” 2™

269 At [49]. See also the authorities discussed in chapter 3, including Obeid v R 2015, Obeid v R 2017, Sneddon v State of New South
Wales, R v Obeid (No 2).

210 R v Boston (at 400) per Isaacs and Rich JJ.

210 McCloy v New South Wales, (2015) 257 CLR 178; [2015] HCA 34 (at [36]) per French CJ, Kiefel, Bell and Keane JJ.

212 (2008) 236 CLR 163; [2008] HCA 53 at [34] per Gummow, Hayne, Heydon and Kiefel JJ.

213°S Gageler, “The Equitable Duty of Loyalty in Public Office”, (Equitable Duty of Loyalty) in T Bonyhady (ed), Finns Law: An
Australian Justice (2016, The Federation Press) at 141-146.

214 Equitable Duty of Loyalty at 141-142.
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10.188. The difficult questions to which Justice Gageler referred must include, at least, the fact that
as noted above, Frankfurter J said, “to say a man is a fiduciary only begins the analysis”. That
is because, as Mason J (as his Honour then was) said in Hospital Products Ltd v United States
Surgical Corporation®™ “[t]he categories of fiduciary relationships are infinitely varied and the duties
of the fiduciary vary with the circumstances which generate the relationship ... In accordance
with these comments it is now acknowledged generally that the scope of the fiduciary duty must
be moulded according to the nature of the relationship and the facts of the case”.

10.189.  The duties of members of Parliament do not “vary with the circumstances which generate the
relationship”. They are elected by the people of NSW. That relationship is immutable.

10.190. Further, in none of the cases to which Ms Berejiklian referred has there been a statutory
framework such as the ministerial code. As observed when dealing with the meaning of “private
interest”, the statutory context must be the starting point to determine the meaning of “public
duty” in clause 7(3). Once again, the Preamble is relevant as reflecting what the draftsperson
of the code took to be legal obligations to which a minister was already subject, and which the
operative provisions of the code were intended to supplement.

10.191. Clauses 1-4 of the Preamble provide:

/ It is essential to the maintenance of public confidence in the integrity of Government
that Ministers exhibit and be seen to exhibit the highest standards of probity in the exercise
of their offices and that they pursue and be seen to pursue the best interests of the
people of New South Wales to the exclusion of any other interest [emphasis added].

2 Ministers are individually and collectively responsible to the Parliament. Their ultimate

responsibility is to the people of New South Wales, to whom they have pledged their loyalty
under section 35CA of the Constitution Act 1902.

3 Ministers have a responsibility to maintain the public trust that has been placed in
them by performing their duties with honesty and integrity, in compliance with the rule of law,
and to advance the common good of the people of New South Wales.

4 Ministers acknowledge that they are also bound by the conventions underpinning
responsible Government, including the conventions of Cabinet solidarity and confidentiality.

10.192. As can be seen, these statements reflect the judicial statements as to the public duty of members
of Parliament to which the Commission has referred. This is repeated in clause 6 of the ministerial
code which provides:

A Minister, in the exercise or performance of their official functions, must not act
dishonestly, must act only in what they consider to be the public interest, and must

not act improperly for their private benefit or for the private benefit of any other person.
(Emphasis added)

10.193. Clause 7, addressing conflicts of interest set out above, deals expressly with conflicts between a
minister’s “public duty” and “private interest”.

215 119841 HCA 64; (1984) 156 CLR 41 (at 102); referred to with approval in Clay v Clay (2001) 202 CLR 410; [2001] HCA 9 at [46]
per Gleeson CJ, McHugh, Gummow, Hayne and Callinan JJ.
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The Bowen Report

10.194.

10.195.

10.196.

10.197.

10.198.

10.199.

Having regard to the Commission’s conclusion that it is apparent that the definition of conflict of
interest in clause 7(3) of the ministerial code, and in particular the test for whether a conflict exists,
is drawn from the “appearance test” set out in the Bowen Report (at [2.24] and [2.26]), it is relevant
to have regard to how that report considered the issue of “public duty”, which it was required to
address by its first term of reference, in relation to “persons holding positions of public trust”.

The Bowen Report’s terms of reference also specified for the purpose of that category of persons
ministers, senators and members of the House of Representatives (who were collectively referred
to in the report as “Members of Parliament”). The Bowen Committee’s terms of reference drew a
distinction between ministers and Members of Parliament, which the committee found there to be
an advantage in maintaining.?’®

The Bowen Committee noted that “the public duty of a Member of Parliament has been the
most fully elaborated, commencing over a century ago with a judicial statement (which referred
to a member of the House of Lords): ‘In the framing of laws it is his duty to act according to
the deliberate result of his judgment and conscience, uninfluenced, as far as possible, by other
considerations, and least of all by those of a pecuniary nature™ 2"’

In the Bowen Committee’s view, Wilkinson v Osborne and Horne v Barber extended the duty of a
member of Parliament to be independent to ““watching on behalf of the public all the acts of the
Executive’. It was stated that he ‘must be free to exercise those powers and discretions [entrusted
to him] ... in the interests of the public unfettered by considerations of personal gain or profit’.”?’®
There was a further extension of the member’s duty in R v Boston “to preserve his independence of
judgment ... [in] the representation of constituents in dealings with the executive” .2’

While the Bowen Committee recognised the reality of members of Parliament being members
of political parties, it emphasised that “the constraints of private interest” should be avoided, and,
too, “that there should exist some guidelines to prevent any possible conflict of interest”?%
(emphasis added).

The Bowen Committee accepted that members of Parliament who are not ministers exercised
influence in a number of ways, however, it distinguished that influence from that of ministers
of whom it said, “Because they have direct access to the means of power — the preparation of
legislation, the allocation of funds in the budget, and the application of general policies to
particular cases — Ministers’ public duty makes demands upon them of a higher order
than is the case with Members”?®' (emphasis added).

16 Bowen Report at [2.2]-]2.3].

21" Bowen Report at [2.8], referring to Bayless Manning, “The Purity Potlatch: Conflict of Interests and Moral Escalation”, reprinted
from Federal Bar Journal 24 (1964) in Arnold J. Heidenheimer (ed), Political Corruption: Readings in Comparative Analysis, Holt,
Rinehart and Winston, New York, 1970, 309, 311.

218 Bowen Report at [2.8], referring to Wilkinson v Osborne at 98-99, per Isaacs, J and Horne v Barber at 500-501, per Isaacs J, and
501-502 per Rich J.

21 Bowen Report at [2.8] referring to R v Boston (at 400-403) per Isaacs and Rich JJ.

280 Bowen Report at [2.10]-[2.11].

%81 Bowen Report at [2.12]; Mahoney JA said the same of the premier and ministers in Greiner v ICAC at 175 referred to below.
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10.200.  Lee J reflected this reasoning in R v Jackson and Hakim, when he said, “We live, and are fortunate
to live, in a democracy in which members of Parliament decide the laws under which we shall
live and cabinet ministers hold positions of great power in regard to the execution of those laws.
A cabinet minister is under an onerous responsibility to hold his office and discharge his function
without fear or favour to anyone, for if he does not and is led into corruption the very institution of

democracy itself is assailed and at the very height of the apex”.?®?

Public trusts

10.201. As observed in chapter 3 (when dealing with Ms Berejiklian's submissions concerning the meaning
of “public trust”), in Hocking v Director-General of the National Archives of Australia Edelman J
made it clear that his references to private trust law did not mean private trust concepts should
be uncritically applied in other contexts. In support of the statement in FHocking that “a member
of Parliament has a duty to act with fidelity and with a single-mindedness for the welfare of the
community”,?® his Honour was citing the latest in time of the trilogy of cases decided early in
the 20th century concerning the duty members of Parliament owe to the public, R v Boston.?*
His Honour also referred in this respect to the passages in Re Day?® in which all members of the

High Court again referred approvingly to this fundamental obligation of members of Parliament.

10.202.  When dealing specifically with the issue of official misconduct, Professor Finn emphasised the
importance of recognising “that public offices are in fact ‘trusts’. While the officer might own
the office, the official function itself exists, not for the officer's benefit, but for that of
the public [emphasis added]. Significantly definitions of a ‘public officer’ which endure to this day
emphasise the public’s concern or interest in the official function itself. Representative of these
definitions is the one most commonly used now in judicial decision: a public officer is — ‘an officer
who discharges any duty in the discharge of which the public are interested”.?%¢ As Professor Finn
later observed:

Officials entrusted with public power received that power not for their own benefit, but for
the benefit of (in the interests of) the public. Given that purpose, the resultant relationship
between the official and the public (whose interests the official thus had power to affect)
was itself conceived of as one of trust — trust in the sense that, as a consequence of the
empowering of an official, the public was obliged to rely upon, but entitled to expect, that
official to exercise his or her office in the interests of the public. Elaborated upon below, this
will be referred to as the “power and obligation” usage.?®

10.203.  Further, and contrary to Ms Berejiklian's submissions, Professor Finn explained how private
trust concepts had been translated into the area of public trusts. He observed that the “premise
[of public trusteeship] is that officials exist to serve the interests of the public. And if its purpose

282 NSW Court of Criminal Appeal, 23 June 1988, unreported, at 1.

25 A¢[243].

284 (1923) 33 CLR 386; [1923] HCA 59; see also Wilkinson v Osborne (1915) 21 CLR 89; [1915] HCA 92 and Horne v Barber (1920)
27 CLR 494; [1920] HCA 33.

285 At [49] per Kiefel CJ, Bell and Edelman JJO [179] per Keane J, and at [269] per Nettle and Gordon JJ.

28 Finn Report, Appendix Il at 5 referring to R v Whitaker [1914] 3 K.B. 1283 (at 1296).

21 Finn Report, Appendix Il at 14.
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10.204.

10.205.

10.206.

is to exact a disinterested and loyal service of those interests, its actual concern is with
conduct which should be taken to be incompatible with such service. Hence its preoccupation has
been to define what constitutes disloyal service — an abuse of public office (a breach of trust)” 2
(emphasis added). Thus, “[the] regulatory role ... is the burden of the trust obligation of officials.
Its rationale lies in this rather obvious consideration: given the public purpose for which power and
position are given to an official, the public is entitled to expect that these will be used for
that purpose and not to some other end and the public is, in consequence, entitled to
be protected against such ‘other use’. Put shortly, loyalty in service is exacted by proscribing
disloyalty”?% (emphasis added). Professor Finn made it clear that he was not espousing for the

“public sector”, “any less exacting standards than those imposed on private sector fiduciaries” .2

However, while the duties of public officials to respect their “public trust” obligations can be seen
to reflect the obligations of fiduciaries bound by private trust concepts, as Lord Diplock made clear
in Town Investments Ltd v Department of the Environment:

... “trust” is not a term of art in public law and when used in relation to matters which lie
within the field of public law the words “in trust” may do no more than indicate the existence
of a duty owed to the Crown by the officer of state, as servant of the Crown, to deal with the
property for the benefit of the subject for whom it is expressed to be held in trust, such duty
being enforceable administratively by disciplinary sanctions and not otherwise.?""

The High Court referred to this passage from Lord Diplock’s speech with approval in Bathurst City
Council v PWC Properties Pty Ltd.?* The High Court also accepted “that an obligation assumed
by the Crown, even if' it be described as a trust obligation, may be characterised as a governmental
or political obligation rather than a ‘true trust™.?”

Sir Gerard Brennan also reflected this premise when he wrote extra-judicially that “[i]t has

long been established legal principle that a member of Parliament holds ‘a fiduciary relation
towards the public’ and ‘undertakes and has imposed upon him a public duty and a public
trust’. The duties of a public trustee are not identical with the duties of a private
trustee but there is an analogous limitation imposed on the conduct of the trustee in
both categories. The limitation demands that all decisions and exercises of power be
taken in the interests of the beneficiaries and that duty cannot be subordinated to, or
qualified by the interests of the trustee”?’* (emphasis added; footnotes omitted).

88 Finn Report, Appendix Il at 17.

28 Finn Report, Appendix Il at 18-19.

20 Finn Report, Appendix Il at 22-23.

21119781 AC 359 (at 382); see also Lord Simon of Glaisdale (at 397).

292 (1998) 195 CLR 566; [1998] HCA 59 (at [47]) per Gaudron, McHugh, Gummow, Hayne and Callinan JJ.

2% Ibid at [63].

2% Sir Gerard Brennan (2013) Presentation of Accountability Round Table integrity Awards Canberra |1 Dec 2013 (Accountability
Round Table Address).
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10.207.  The Commission rejects Ms Berejiklian's submissions that her public duty as expressed in clause
7(3) of the ministerial code did not embody a duty to act only according to what she believed to
be in the public interest and the interests of the electorate. Rather, as the authorities demonstrate,
and as the Bowen and Finn reports illustrate, the proposition that Ms Berejiklian had a duty to act
only according to what she believed to be in the public interest and the interests of the electorate,
formed part of the “background of general expectations, based upon custom, convention and
practice”,?”® in which the ministerial code was legislated. The “public interest” concept is reflected
in the Preamble, as well as in clause 6.

10.208.  The Commission also rejects Ms Berejiklian's submission that her public duty did not require the
appearance of strict independence and impartiality, and, accordingly, her public duty permitted her
to take into consideration, without disclosure, her personal association with Mr Maguire when what
Mr Maguire stood to gain was (at its highest) “electoral kudos”. It is inconsistent with clause 7(3),
as well as with the principles discussed above. It is also at odds with Ms Berejiklian's submissions,
when dealing with the appearance test in clause 7(3), that consideration should be given to the
“inherent strength and importance of the public duties that Ms Berejiklian was exercising” and
“[t]he obvious gravity of those [public duties of a treasurer or a premier], including duties associated
with the allocation of public funds”. In that context, she submitted that a person exercising those
roles “would not easily be influenced by the personal romantic relationships of the office holder”.

10.209.  The issue of what constitutes “public duty” in clause 7(3) should not be confused, as
Ms Berejiklian's submissions appear to, with the question of whether any particular relationship
Ms Berejiklian had with another person “could objectively have the potential to influence the
performance of their public duty”. As is manifest, that issue is determined on a case-by-case basis.

10.210. However, as explained below, in the Commission’s view, Ms Berejiklian could not make a decision
for the unacceptable reason of electoral advantage for anyone, whether or not Mr Maguire.?°
All ministerial decisions must be made in the public interest or pursuant to statutory power.
This reflects the fundamental principle of “public trust” that the function of ministers (as with all

public officials) is “to serve the interests of the public”.?”

Electoral considerations

10.211. The ministerial code does recognise that electoral considerations can be taken into account in
ministerial decisions. Thus, the definition of “private benefit” in clause 11 excludes “a benefit that
... comprises merely the hope or expectation that the manner in which a particular matter is dealt
with will enhance a person’s or party’s popular standing” (emphasis added).?”®

10.212. However, Ms Berejiklian's reference to Mahoney JAs statement in Greiner v ICAC that “[t]here is
no doubt that, in some cases where public power is exercised, it may be exercised after taking into
account a factor which is political or it may be exercised for the purpose of achieving a political
object...” was selective. His Honour continued:

25 Hocking v Director-General of the National Archives of Australia (at [243]).

2% See Greiner v ICAC at 164 per Mahoney JA.

1 Finn Report, Appendix Il at 17.

2% See also Note to Schedule, clause 16 (Disclosure of private benefits to other members of the Government).
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10.213.

10.214.

10.215.

10.216.

0: The Berejiklian allegations

The issue is whether the way in which the political factor (the desire to secure a
by-election, to reward a friend or the like) was taken into account in this case is
acceptable. It is therefore necessary to examine more closely the nature and the relevance of
the political factor and the way in which it has been treated in the cases.

What is here in question is the exercise of executive or administrative power. The position
there is different. As | have indicated, the ends for which public power may be exercised
legitimately are limited by the law. There is a conceptual difference between the factors
which may be taken into account in the exercise of a public power and the objectives which
may be sought to be achieved by the exercise of it. However, it is not necessary to pursue that
difference. The two may, for present purposes, be treated together.

Public power, for example, to appoint to a public office must be exercised for a public purpose,
not for a private or political purpose. In some cases, it may be proper to take into
account in the exercise of that power a political factor. That is so, in such cases,
because such factors are, by the intendment of the legislature or the law, accepted
as proper to be taken into account in that way. Thus, if in the determination of wage
levels, the relevant legislation requires that a wage consensus reached between government
and employers or employees be taken into account, that consensus may be taken into account
notwithstanding that the purpose of the consensus was or included the achievement of party
political objectives. It does not follow that, for example, the place where a public
facility is to be built may be selected, not because it is the proper place for it, but
because it will assist the re-election of a party member.?’ (Emphasis added)

As Mahoney JA made clear, the circumstances in which a political factor may be taken into
account in exercising a public power are those permitted by “the intendment of the legislature
or the law”. For that to be the case, however, the electoral advantage must be incidental to an
otherwise proper exercise of power.

Professor Finn made a similar point when he described party and electoral considerations as

“likely to affect the standard of impartiality to be expected of ministers”. As he made clear,

“[a]s to the latter-party and electoral considerations — there is no certain measure here as to when
preference and favouritism becomes undue,” describing a “'corridor of uncertainty’ where official
power may, or may appear to be, exercised with considerations of party and electoral advantage in
mind”. Like Mahoney JA, Professor Finn emphasised that “provided ministerial action does
not conflict with the positive requirements of the law and is open to public scrutiny,
the leeway allowed is circumscribed at least by the admittedly unpredictable prospect of public or
parliamentary censure and by community expectations”*% (emphasis added).

Two English cases demonstrate how decisions made to advantage a political party have been held
to be invalid.

Bromley London Borough Council v Greater London Council concerned steps taken to give effect to
a promise in an election for the Greater London Council (“the GLC”) to cut bus and tube fares by
25%. The GLC issued a precept to the councils of all London boroughs to levy a supplementary

rate, of a particular number of pence in the pound, to enable the GLC to finance by a grant to the

99 At 163-164.

30 Finn Report at 48-49.
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London Transport Executive the cost of the reduced fares. The precept was held to be ultra vires
and invalid both by the Court of Appeal and the House of Lords.*"!

10.217. Section | of the GLC's enabling Act empowered it “to develop policies, and to encourage,
organise, and where appropriate, carry out measures, which will promote the provision of’

integrated efficient and economic transport facilities and services for Greater LLondon”. In the
Court of Appeal, Oliver LJ held that:

...the object of general policy cannot | conceive, be an object arbitrarily selected
by the council for reasons which have nothing to do with the functions which it is
required to perform under the Act — for instance, the provision of free travel for members
of a particular political party or social group. It must be an object of general policy which the
council is empowered to adopt under Section 1, that is to say an object for the promotion of
an integrated efficient and economic transport system.>%? (Emphasis added)

10.218. In the House of Lords, Lord Wilberforce said:

...it makes no difference on the question of legality (as opposed to reasonableness. ..) whether
the impugned action was or was not submitted to or approved by the relevant electorate: that
cannot confer validity upon ultra vires action.

10.219.  Porter v Magill’® was another case of a decision made by an administrator held to be invalid
because it was made to confer an advantage on a particular political party. In that case, a council
dominated by Conservatives resolved to sell 500 of its houses, with a target minimum number
of 250 sales in certain marginal wards, because it believed houseowners were more likely than
tenants to vote Conservative. The auditor of the council found that the wilful misconduct of the
council leader and her deputy, the promoters of the scheme to sell the houses, had caused the
council loss, by selling the houses for less than their market value. The auditor ruled that, under a
particular provision of the English local government legislation, they were liable to make good the
loss the council had thereby suffered. The auditor’s decision was upheld in the House of Lords.

10.220.  Lord Bingham of Cornhill held that “[pJowers conferred on a local authority may not lawfully be
exercised to promote the electoral advantage of a political party. Support for this principle may be
found in R v Board of Education [1910] 2 KB 165, 181 where Farwell LJ said: ‘If this means that
the Board were hampered by political considerations, | can only say that such considerations are
pre-eminently extraneous, and that no political consequence can justify the Board in allowing their
judgment and discretion to be influenced thereby’” 3%

10.221. Lord Bingham continued:

Elected politicians of course wish to act in a manner which will commend them and their
party ... to the electorate. Such an ambition is the life blood of democracy and a potent spur
to responsible decision-taking and administration. Councillors do not act improperly or
unlawfully if; exercising public powers for a public purpose for which such powers
were conferred, they hope that such exercise will earn the gratitude and support

01 [1983] 1 AC 768.

02 At 784-785.

705 12002] 2 AC 357; [2001] UKHL 67.

4 AL[19].
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of the electorate and thus strengthen their electoral position. The law would indeed
part company with the realities of party politics if it were to hold otherwise. But a public
power is not exercised lawfully if it is exercised not for a public purpose for which
the power was conferred but in order to promote the electoral advantage of a
political party.*” (Emphasis added)

10.222.  Sir Gerard Brennan also quoted this passage from Lord Bingham of Cornhill’s speech, in his
Accountability Round Table Address, and continued:

Public fiduciary duties depend for their content on the circumstances in which power is to

be exercised. The obligations cast on members of Parliament and officers of the Executive
Government are many and varied and the law takes cognizance of the realities of
political life, but asserts and, in interpreting statutes, assumes that the public
interest is the paramount consideration in the exercise of all public powers ...

True it is that the fiduciary duties of political officers are often impossible to enforce judicially —
the motivations for political action are often complex — but that does not negate the fiduciary
nature of political duty. Power, whether legislative or executive, is reposed in members
of the Parliament by the public for exercise in the interests of the public and not
primarily for the interests of members or the parties to which they belong. The cry
“whatever it takes” is not consistent with the performance of fiduciary duty.

(Emphasis added)
10.223.  Sir Gerard Brennan's observations are reflected in the ministerial code.
10.224. It is apparent from these decisions, and Sir Gerard Brennan's observations, that it will be a breach

of public trust for a public official to exercise an official function informed only by a desire to
enhance a person or a party’s popular standing. That is because public officers are conferred

with public functions “as if on trust” for the benefit of the state. A member of Parliament is not
entitled, in the exercise of their official functions, to take decisions in the political interests of the
government of the day whether or not that is “in the interests of the community and the interests
of the public”.

10.225.  "To the extent the ministerial code contemplates that electoral considerations may be taken into
account, it is notable that that effect must be an incidental one (“comprises merely the hope...
etc”) (emphasis added). That is to say, one consequence of “the manner in which a particular
matter is dealt with”. The overriding manner in which a particular matter is dealt with is in a
manner ministers “consider to be the public interest” (clause 6).

10.226. This is consistent with the statements referred to above, to the effect that while electoral
considerations can be given some weight, nevertheless all decisions must be exercised either in the
interests of the public, or when acting pursuant to statute, for the purpose for which the power
was conferred.

10.227. It will not be in the public interest if the reason for dealing with a particular matter is because,
applying the clause 7(3) test, one of the decision-makers has an undisclosed conflict of interest
arising from a close personal relationship with a local member whose electorate benefits from
the matter. Thus, the fact of Ms Berejiklian's relationship with Mr Maguire is clearly relevant to
the questions of whether Ms Berejiklian breached the ministerial code by failing to declare that
relationship when exercising her official functions in relation to ACTA or the RCM, even if one
effect of those decisions was to bestow “electoral kudos” on him.

05 [2002] 2 AC 357, [2001] UKHL 67 at [21].
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10.228.  The Commission rejects Ms Berejiklian's submissions to the contrary.

The “potential to influence the performance of their public duty”

10.229.  Next, Ms Berejiklian submitted that Counsel Assistings’ posited private interest did not objectively
have the potential to influence the performance of her public duty.

10.230.  She contended that “our system of parliamentary democracy and responsible government has
always made the basal assumption” that a “relationship” such as a Cabinet minister having a
significant affection or enmity for a local member “could not affect the lawfulness of the Minister’s
decision-making, notwithstanding that a decision may affect the local member or his or her
electorate”. No convention or authority was cited for this bald proposition.

10.231. Ms Berejiklian argued that clause 7(3) “should not be construed so as to make that outcome [that
is, a finding of corrupt conduct] turn upon the possibly individualistic opinions of an administrator

whose conclusions are not subject to appeal or review on the merits”.3%

10.232.  Ms Berejiklian submitted that Counsel Assistings” submission for the purpose of applying the
“appearance test” in clause 7(3) that “where a Minister is close friends with a person”, that
relationship of friendship “could objectively have the potential to influence the performance
of the Minister’s public duty”, erred in failing to accommodate the high public duties which
are at issue, placing significant weight on the “nature and strength” of Ms Berejiklian’s close
personal relationship with Mr Maguire; but without any recognition of or regard to the inherent
strength and importance of the public duties that Ms Berejiklian was exercising. She argued
that comparison is necessary for any objective evaluative assessment of whether the fact of the
relationship could have had the potential to influence the exercise of public power.

10.233.  Ms Berejiklian submitted further that it should not lightly be found that such a form of private
interest has the potential to influence the performance of the public duties of a treasurer or a
premier. She contended that the obvious gravity of those duties, including duties associated with
the allocation of public funds, would not easily be influenced by the personal romantic relationships
of the office holder, citing Judge Learned Hand’s statement in the fiduciary context that, the
conflict rule will not be infringed when the putative interest “was too feeble an inducement to be a
determining motive” %7

10.234.  Ms Berejiklian submitted that it is antithetical to the beneficial aspects of parliamentary democracy
and responsible government to regard officeholders as prima facie incapable of exercising power
in ways that they appreciate may please or displease persons they know and like and persons
they know and dislike. She contended that such considerations are beyond the jurisdiction of
this Commission.

10.235.  Finally, on this issue Ms Berejiklian submitted that her relationship with Mr Maguire should not
be held to have occupied that special category of relationships that the law regards as objectively
having “the potential to influence the performance of [her] public duty”. Without referring to the
facts of the relationship, she argued that the better view was that, in all of the circumstances, and
viewed objectively, there was no such potential in the present case.

306 Referring to Greiner v ICAC (at 145) per Gleeson CJ.

300 Phelan v Middle States Oil Corporation [1955] USCAZ2 324; (1955) 220 F (2d) 593 at 602-603; quoted with approval by Mason J
in Hospital Products Ltd v United States Surgical Corporation (at 104).
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Consideration

10.236.

10.237.

10.238.

10.239.

10.240.

10.241.

10.242.

10.243.

The Commission rejects Ms Berejiklian's submission that it does not have jurisdiction to determine
whether the circumstances of her relationship with Mr Maguire were such that, applying the

appearance test in clause 7(3), she was required to disclose it when making decisions about ACTA
and the RCM.

The ministerial code is an applicable code of conduct for the purposes of s 9(1)(d) of the ICAC
Act. The Commission is required by s 9(1)(d) to determine whether conduct found to be
“corrupt” for the purposes of s 8 “could constitute or involve” a substantial breach of that code.
To determine that issue, the Commission has to undertake an investigation of the circumstances
of the relationship, and the decisions in which Ms Berejiklian participated, measured against the
provisions of the ministerial code.

The passage in Gleeson CJ's judgment in Greiner v ICAC to which Ms Berejiklian referred was
followed by his Honour's statement that “[fJurthermore, the legislative history of the statute
shows that it was Parliament’s intention that the test be objective and that determinations should
be made by reference to standards established and recognised by law”.

That is the exercise in which the Commission is required by s 9(1)(d) to engage. It does not involve
applying “individualistic opinions”, but applying (and if necessary, interpreting) the objective test in
clause 7(3).

That test does not entail the Commission forming a priori views, as Ms Berejiklian contends, that
officeholders are prima facie incapable of exercising power in ways that they appreciate may please
or displease persons they know and like and persons they know and dislike. It is the ministerial
code which requires ministers to exercise public power in a manner free from conflicts of interest,
in order that the electorate can be satisfied of both “the actuality and appearance of Ministerial
integrity” (Preamble, clause 11).

As Counsel Assisting submitted, the law, practice and procedure relating to conflicts of interest
and duty proceeds on an assumption of the possibility of human frailty — an assumption that
human decision-makers may be susceptible to a range of influences, both conscious and
subconscious.?®® The ministerial code proceeds on the assumption that ministers, too, may suffer
from the possibility of human frailty.

Ms Berejiklian's submissions were made in the abstract without engaging in the evaluative
exercise which she appeared to accept clause 7(3) of the ministerial code entails as to whether
her relationship with Mr Maguire constituted a “private interest” for the purposes of clause 7(3)
and whether it was of such a nature and extent to have the objective potential to influence her
performance of her public duty.

That evaluative exercise is undertaken when dealing with the decisions in which Ms Berejiklian
participated in relation to ACTA and the RCM.

3% See Ebner v Official Trustee in Bankruptcy (2000) 205 CLR 337; [2000] HCA 63 (at [8]) per Gleeson CJ, McHugh, Gummow and

Hayne JJ.
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The requirement of awareness or knowledge under the NSW Ministerial Code
of Conduct

Background

10.244.

10.245.

10.246.

10.247.

10.248.

10.249.

10.250.

10.251.

This section of the report turns on the meanings of the words “knowingly” and “aware” in clause 4
and clause 7(2) of the ministerial code.

It will be recalled from earlier in this chapter that the structure of the ministerial code is that there
is a Preamble, then the ministerial code and finally the Schedule.

Clause 8 of the Preamble explains that the Schedule “prescribes certain additional administrative
and governance requirements that Ministers (and in some cases Parliamentary Secretaries) must

comply with and that are directed to minimising the risk and opportunities for breaches of the
Code”.

Clause 9 of the Preamble states that “[a] substantial breach of the ministerial code (including a
knowing breach of any provision of the Schedule) may constitute corrupt conduct for the purposes
of the Independent Commission Against Corruption Act 1988 . It is virtually repeated in clause 4 of
the ministerial code which provides:

A Minister must not knowingly breach the Schedule to the NSW Ministerial Code of
Conduct. Accordingly, a substantial breach of the Schedule is, if done knowingly, a
substantial breach of the NSV Ministerial Code of Conduct. (Emphasis added)

Clause 7(2) provides:

A Minister must not, without the written approval of the Premier, make or participate in the
making of any decision or take any other action in relation to a matter in which the Minister is
aware they have a conflict of interest. (Emphasis added)

“[Klnowingly” is defined in clause 11 to mean:

...with awareness that the relevant circumstance or result exists or will exist in the
ordinary course of events. (Emphasis added)

That definition applies “unless the context otherwise requires” (see clause 11, NSW Ministerial
Code of Conduct; see also s 6 of the Interpretation Act 1987).

In addition to these clauses, the words “aware” and “knowingly” are used in the ministerial code
and its Schedule as follows:

“Knowingly” (all references are to the ministerial code)

10.251.1.  Clause 3 (Compliance with the law):

A Minister must not knowingly breach the law, the NSV Lobbyists Code of Conduct,
or any other applicable code of conduct under the Independent Commission Against
Corruption Act 1988. (Emphasis added)

Note. There are a range of laws which apply to Ministers in their capacity as public office
holders, including: misconduct in public office, which is a common law offence—see R v

Quach [2010] VSCA 106; Blackstock v The Queen [2013] NSWCCA 172; bribery,
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which is a common law offence—see R v Allen (1992) 27 NSWILR 398; R v Glynn (1994)
33 NSWLR 139; Part 4A of the Crimes Act 1900, which establishes certain statutory
offences relating to the receipt or soliciting of corrupt commissions; the Election Funding,
Expenditure and Disclosures Act 1981, which establishes a number of electoral offences;

the State Records Act 1998 and the Government Information (Public Access) Act 2009,
which create certain offences relating to record keeping and access to government information.

10.251.2. Clause 5 (Lawful directions to the public service):

A Minister must not knowingly issue any direction or make any request that would require a
public service agency or any other person to act contrary to the law. (Emphasis added)

10.251.3. Clause 7(1) provides:

A Minister must not knowingly conceal a conflict of interest from the Premier.

(Emphasis added)

“Aware” (all references are to the Schedule)
10.251.4. Clause (1)(3)(b) (Shareholdings), Part | (Prohibited interests):

(3) A Minister may retain, acquire and hold an interest in a superannuation fund, publicly
listed managed fund or other trust arrangement (fund) if ... (b) the Minister is not aware of
the particular investments of the fund. .. (Emphasis added)

10.251.5. Clause 16 (Disclosure of private benefits to other members of the Government):

(1) A Minister who is aware that a particular decision to be made or other action to be
taken by that Minister could reasonably be expected to confer a private benefit on another
Member of Parliament belonging to the governing political party or coalition of parties or
any of their family members must give notice to the Premier of the matter before making the
decision or taking the action. (Emphasis added)

10.251.6. Clause 21 (Gifts or hospitality to others):

(1) A Minister must take all reasonable steps to ensure that none of their immediate family
members or Ministerial office staff are offered or receive gifts or hospitality in circumstances
that:

(a) could reasonably be expected to give rise to a conflict of interest, or ...
(2) A Minister who becomes aware of any such gift or hospitality must promptly disclose it
in writing to the Secretary of the Department of Premier and Cabinet. (Emphasis added)
Counsel Assistings’ submissions

10.252.  Counsel Assisting submitted that a question of construction arises as to what, precisely, a
minister must be “aware” of or “know” before clause 7(2) of the ministerial code is breached or a
substantial breach of the Schedule to the code is regarded as having been done “knowingly”.

10.253.  They contended that, on that question of construction, the Commission should adopt, by analogy,
the approach referred to by Jordan CJ in R v Turnbull ** on which basis, for a minister to be
“aware” that they have a conflict of interest or “knowingly” breach the Schedule substantially,

309(1943) 44 SR (NSW) 108 (at p 109).
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10.255.

10.256.

10.257.

10.258.

it would be unnecessary for the minister to know of and understand the definition of “conflict of
interest” in the ministerial code. Instead, it would be sufficient that the minister was aware of the
facts constituting the ingredients necessary to constitute a conflict of interest.

Similarly, for a substantial breach of the Schedule to be done knowingly, it would be unnecessary
for the minister to know that their conduct constituted, in law, a substantial breach of the Schedule.
Knowledge of the facts that constituted the substantial breach of the Schedule would suffice.

Counsel Assisting contended that this approach to the construction of the ministerial code was
consistent with the maxim that ignorance of the law is no excuse and was also an approach that
would promote the objects of the code as disclosed, in particular, by clause | and clause 11 of
the Preamble.

Counsel Assisting argued that a construction that would permit a minister to avoid responsibility
under the ministerial code by being ignorant of its provisions or misunderstanding them would not
advance those objects. It would mean that the ministerial code would not be breached where a
minister was ignorant of its provisions even where they knew of circumstances which, in order to
“exhibit the highest standards of probity”, required them to take or not to take a particular course
of action.

Counsel Assisting submitted that such a construction would also substantially defeat the objective
element of the definition of “conflict of interest” in the ministerial code. It would mean that a
person who knew of circumstances that, objectively, could have the potential to influence the
performance of the minister’s duty, yet took action anyway, would escape responsibility under

the ministerial code if it could not be shown that the minister, subjectively, knew that their

private interest would, objectively, be seen to have the potential to influence the performance of
the minister’s duty. Counsel Assisting contended that this would be an absurd result and that a
construction of the ministerial code that would lead to such a result should not be adopted.

Nevertheless, Counsel Assisting submitted that they did not contend that a minister’s state

of mind in relation to the ministerial code was irrelevant to the Commission’s functions.

They submitted that the Commission would be more likely to conclude that corrupt conduct
amounts to serious corrupt conduct (s 74BA of the ICAC Act) and to make a corrupt conduct
finding if'it was satisfied that a minister knew that they had a responsibility to take or refrain from
taking some action under the ministerial code but refused to do so. Conversely, the Commission
would be less likely to conclude that corrupt conduct amounted to serious corrupt conduct

and to make a corrupt conduct finding in relation to a minister if' it was satisfied that a minister
reasonably, but erroneously, believed that the course of action that she or he took was not
inconsistent with the ministerial code.

Ms Berejiklian’s submissions

10.259.

Ms Berejiklian referred to the proscription in clause 7(2) of the ministerial code of “a Minister
making or participating in a decision in relation to a matter in which the Minister is aware they
have a conflict of interest” (emphasis in submissions) which she submitted was analogous to the
requirement in clause 4 of the ministerial code that a substantial breach of the Schedule to the
ministerial code does not constitute a breach of the code unless done “knowingly”. She submitted
that, contrary to Counsel Assistings” submissions, this “requires awareness by the Minister that
they have a conflict of interest” (original emphasis).
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CHAPTER 10: The Berejiklian allegations

10.260.  Ms Berejiklian also referred to R v Turnbull and He Kaw Teh v R*" to argue that the “well-established
principle” as to knowledge of all the facts constituting the ingredients necessary to make an act
criminal would, for the purpose of clause 7(2) and in accordance with its terms, require awareness
on the minister’s part that (as per the definition of conflict of interest in clause 7(3)) there was a
conflict between the public duty and private interest of the minister in which the minister’s private
interest could objectively have the potential to influence the performance of their public duty.

10.261. Ms Berejiklian argued that it was insufficient — and in any event was firmly disputed — that she
knew of the facts that meant (as Counsel Assisting submitted) that she had a conflict of interest
in relation to the ACTA or RCM proposals. The factual issues concerning whether Ms Berejiklian
substantially breached the ministerial code are dealt with later in this report.

Consideration

10.262.  Principles concerning the construction of the ministerial code have been set out in dealing with the
question whether it applies to the premier. It is necessary to state further principles relevant to the
issue of the meaning of “knowingly” and “aware” in that context.

10.263.  The words “knowingly” and “awareness” both appear in the definition of “knowingly” in clause 11
of the ministerial code.

10.264.  The “function of a definition clause in a statute is merely to indicate that when particular words
or expressions the subject of definition, are found in the substantive part of the statute under
consideration, they are to be understood in the defined sense — or are to be taken to include
certain things which, but for the definition, they would not include.”*"

10.265.  Thus, “a definition only has whatever effect is given to it by the substantive provisions of the
defining Act” .*'? The “only proper course is to read the words of the definition into the substantive
enactment and then construe the substantive enactment — in its extended or confined sense — in
its context and bearing in mind its purpose and the mischief that it was designed to overcome” 3"
The principles of interpretation earlier referred to mean that the same approach should be taken to

the interpretation of the ministerial code.

10.266.  Compliance with provisions concerning conflicts of interest is of key importance in the ministerial
code. Clause |1 of the Preamble provides, “Ministers have a responsibility to avoid or otherwise
manage appropriately conflicts of interest to ensure the maintenance of both the actuality and
appearance of Ministerial integrity”. Clause 7 in the ministerial code deals extensively with
“conflicts of interest”, while almost all clauses in the Schedule also address conflicts of interest.
The focus on conflicts of interest is no doubt because of the “actual or apparent risks posed to the

integrity of official decision making, by the personal interests of public officers” 34

°10(1985) 157 CLR 523; [1985] HCA 43.

S Gibb v Federal Commissioner of Taxation (1966) 118 CLR 628 (at 635); [1966] HCA 74 per Barwick CJ, McTiernan and Taylor JJ;
see also Kelly v The Queen (2004) 218 CLR 216; [2004] HCA 12 (at [84]) per McHugh J; Allianz Australia Insurance Limited v GSF
Australia Pty Limited; (2005) 221 CLR 568; [2005] HCA 26 (at [12]) per McHugh J.

312 Coates-Kelly v New Zealand [2022] FCAFC 131 (at [74]) per Logan, Abraham and O’ Sullivan JJ.

313 Kelly v The Queen (at [103]) per McHugh J; see also Deputy Federal Commissioner of Taxation v Mutton (at 108) per Mahoney JA.

314 P D Finn, Abuse of Official Trust Conflict of Interest and Related Matters, Integrity in Government Project, 2nd Report, Australian
National University, 1993 at 3—4.
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10.273.

Turning to the text, the immediate context of “aware” in clause 7(2) is clause 7(1), stating that
a minister “must not knowingly conceal a conflict of interest from the Premier” and clause 7(3)
which requires that the question whether there is a conflict of interest be determined objectively.

When the definition of “knowingly” is read into clause 7(1), it provides “[a] Minister must not with
awareness that the relevant circumstance or result exists or will exist in the ordinary course

of events conceal a conflict of interest from the Premier” (emphasis added). In that context, this
would appear to require the minister having knowledge of the circumstances which may give rise
to a conflict of interest, or that such facts have led to the result, or may lead to the result, that
the minister has a conflict of interest. In other words, the minister is required to disclose those
circumstances and/or the result to the premier. However, it is not for the minister subjectively to
determine whether they have a conflict of interest. That exercise is to be undertaken objectively
as clause 7(3) makes clear.

That is not to say a minster’s actual knowledge is irrelevant. That appears to be the function of’
the use of the word “aware” in clause 7(2). That awareness could arise in at least two ways:
either by being self-evident; or by the minister disclosing the circumstances, and/or the result of
circumstances, to the premier (or to the Executive Council, Cabinet or a Cabinet committee)
(see Schedule clause 11(2)) and the premier and/or those present at the relevant meeting then
determining on the clause 7(3) objective test whether the minister has a conflict of interest.

Clause 7(3) identifies an objective test to determine whether there is in fact a conflict of
interest. It is a form of a definition provision. The first sentence speaks in neutral language as

to when “a conflict of interest arises in relation to a Minister...”. In contrast to clause 7(1) and
clause 7(2), it does not use language of knowledge or awareness. Applying the first sentence to
determine whether a conflict of interest had arisen would turn on whether a reasonable person
with knowledge of a minister’s “public duty” and “private interest” would conclude that the latter
“could objectively have the potential to influence the performance of their public duty”.

No doubt the reason the first sentence of clause 7(3) is so expressed is because the question
whether there is a conflict of interest should be determined objectively. That is because others will
have to determine its significance, not merely the minister. Examples of such people include the
premier, who may be called upon to determine how such a conflict of interest should be dealt with
(Schedule, clause 1(b)), and also those present at a meeting of the Executive Council, the Cabinet
or a Cabinet committee at which a minister (including the premier) may first disclose the conflict
of interest (Schedule, clause 11(2)) and who may have to determine how to manage the situation
(Schedule, clause 12(2) and (3)). Assessing the nature and quality of the conflict of interest would
also have to be determined objectively, and at arm'’s length from the apparently conflicted minister.

The objective nature of the exercise is reinforced by what Ms Berejiklian accepts is the
non-exclusive deeming provision in the second sentence of clause 7(3).

As the identification of a conflict of interest turns on an objective test, it is apparent in the
Commission’s view that a like approach should be taken to the meaning of the words “aware”
and “knowingly” in clause 7(1) and clause 7(2). In other words, as Counsel Assisting submitted,

it would be sufficient that the minister knew all the facts constituting the ingredients necessary
to constitute a conflict of interest, without subjectively knowing they constituted a conflict of
interest. To paraphrase Gibbs J in Consul Development Pty Ltd v DPC Estates Pty Ltd,*" “it would
not be just that a [minister] who had full knowledge of all the facts could escape [a conclusion
that there was a conflict of interest] because his own moral obtuseness prevented him from
recognizing an impropriety that would have been apparent to an ordinary man”.

5 (1975) 132 CLR 373 (at 398); [1975] HCA 8.
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10.274.  This approach is consistent with the common law’s approach to issues of knowledge in the
criminal law context. As was explained in Lordianto v Commissioner of the Australian Federal Police,
“the basal concept of the criminal law [is] that a person does not need to know that the conscious
act constituting an offence with which the person is charged is forbidden by law. This is so
notwithstanding the common law presumption that mens rea, or ‘a knowledge of the wrongfulness
of the act’, is an essential ingredient in every offence” 31

10.275.  Inlike terms, clause 6, clause 8(2), clause 9 and clause 10 of the ministerial code all turn
on whether a minister has acted “improperly” in their respective contexts. That, too, in the
Commission’s view involves an objective test. As Brennan, Deane, Toohey and Gaudron JJ said
in R v Byrnes in the context of breaches of s 229(4) of the South Australian Companies Code,
“impropriety does not depend on the alleged offender’s consciousness of impropriety. Impropriety
consists in a breach of the standards of ethical conduct that would be expected of a person in
the position of the alleged offender by reasonable persons with knowledge of the duties, powers
and authority of the position or circumstances of the case. VWhen impropriety is said to consist in
an abuse of power, the state of mind of the alleged offender is important: the alleged offender’s
knowledge or means of knowledge of the circumstances in which the power is exercised and his
purpose or intention in exercising the power are important factors in determining the question
whether the power has been abused.”'” As is apparent, in particular from the last sentence,
even in a case of abuse of power such as under consideration here, motive is relevant, but not
consciousness of impropriety in the sense for which Ms Berejiklian contends.

10.276.  Clause 4 applies the requirement of “knowingly” to a breach of the Schedule to the ministerial
code. No doubt this is done because the Schedule prescribes administrative and governance
requirements (Preamble, clause 8), some of which may be of a minor nature. The Commission is
of the view that “knowingly” in clause 4 should also be understood in the sense it has explained
in respect of clause 7. Construing “knowingly” in that context as Ms Berejiklian submits would
require the minster to “know” that they are committing a substantial breach of the Schedule. It
strains principles of construction of the ministerial code to suggest that a minister could effectively
be a judge in their own cause as to whether they have substantially breached the ministerial code.
Yet, that is the literal implication of Ms Berejiklian's submission.

10.277.  Whether there has been a substantial breach of the ministerial code is an ultimate question
which it is clearly either for the premier to consider (who can sanction ministers who breach the
code (clause 26)) or for the Commission to consider in determining whether there has been a
substantial breach of the ministerial code for the purposes of's 9(1)(d) of the ICAC Act.

10.278.  These conclusions are consistent with the necessity to interpret the ministerial code as intended
to give effect to the ICAC Act. In the most immediate context, it is clear from its text that the
test s 9(1)(d) requires the Commission to consider is intended to be an objective standard. That
accords with the legislative history of the provision recounted when dealing with Ms Berejiklian's
submissions that the ministerial code does not apply to a premier, including the fact that s 9(1)(d)
clearly is intended to remedy the problem revealed in Greiner v ICAC that there was no objective
standard by which to assess the conduct of ministers and members of Parliament.

316 (2018) 337 FLR 17; [2018] NSWCA 199 (at [155] per Beazley P and Payne JA, McColl JA agreeing; see also R v Turnbull (at 109)
per Jordan CJ; He Kaw Teh v The Queen (1985) 157 CLLR 523 (at 582); [1985] HCA 43 per Brennan J; Farm Transparency International
Ltd v New South Wales [2022] HCA 23; (2022) 96 ALJR 655 at [24]-[25] per Kiefel CJ and Keane J; at [140]-[143] per Gordon J.

°17(1995) 183 CLR 501 (at p 514); [1995] HCA 1.
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10.279.  But even if Ms Berejiklian's submissions about the meaning of “knowingly” and “aware” are
correct, consistently with what Mahoney JA said in Greiner v ICAC,*"® in the absence of direct
evidence, a minister’s knowledge or awareness for the purpose of clause 4 and clauses7(1) and 7(2)
of the ministerial code can be inferred or imputed to the minister depending on the circumstances.

The meaning of “partial” in s 8(1)(b) of the ICAC Act

10.280. “Partial” is not defined in the ICAC Act. Ms Berejiklian took issue with how Counsel Assisting
submitted the term should be interpreted for the purposes of s 8(1)(b) of the ICAC Act.

Counsel Assistings’ submissions

10.28]1. Counsel Assisting submitted that partiality for the purposes of s 8(1)(b) of the ICAC Act is
constituted by “the advantaging of a person for an unacceptable reason” — that is, preference “for a
reason which the law or the rules of the contest” do not allow.”

10.282.  Counsel Assisting argued that the “unacceptable reason” need not be the sole reason for
preferment, nor was it necessary for it to be demonstrated that the “unacceptable reason” was
controlling in the sense that the impugned conduct would not have been engaged in but for the
taking into account of the unacceptable reason before conduct could be regarded as “partial” for
the purposes of the ICAC Act. This was because, in their submission, conduct engaged in by
a public official for a reason which the “law or the rules of the contest” do not allow is properly
regarded as lacking integrity (see s 2A, ICAC Act) or probity whether or not the public official
also has other, acceptable, reasons for engaging in the conduct. They argued that the Commission
should adopt a construction of “partial” that promoted the integrity objects of the ICAC Act by
not limiting the field of conduct that is capable of being regarded as “partial” by reference to a “sole
purpose”, “but for” or any other test.

10.283.  Insofar as the mental element of “partial” conduct is concerned, Counsel Assisting referred to
Gleeson CJ's statement in Greiner v [CAC that “there is room for argument as to the necessary
mental element required to bring conduct within some of the provisions of s 8 [of the ICAC
Act]” ** They argued that, having regard to the context in which the word “partial” appears in
the ICAC Act (“dishonest or partial”), “partial” conduct should be construed only to encompass
conscious preferencing (whether or not dishonest) or what in another context might be described
as actual (as opposed to ostensible or apparent) bias. On this approach, exercising official functions
in circumstances that raise a possibility or apprehension of unconscious bias or unacceptable
preferencing may, depending on the circumstances, constitute a breach of public trust (s 8(1)(c) of
the ICAC Act) but not partiality.

10.284.  Turning to the issue of whether the public official must know that one or more of the reasons why
they are preferring a particular person is an unacceptable reason, Counsel Assisting referred to
Mahoney JAs statement in Greiner v ICAC, that the term “partiality” when used in the ICAC Act:

38 AL 162.

39 Greiner v ICAC (at 162) per Mahoney JA.

320 At 144,
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...involves not merely a consciousness of the fact of preference; it involves the additional
element of actual or imputed appreciation that what was being done was, in the context in
which it was done, done for a reason that is unacceptable.*'

10.285.  Counsel Assisting submitted that while Mahoney JA did not address the circumstances in which
an appreciation of the identified kind would be imputed, Gleeson CJ said that for conduct to
constitute “corrupt conduct”, it is not necessary for the person engaging in the conduct to “think it
was corrupt”.3??

10.286.  Accordingly, Counsel Assisting contended that the correct view was that, for conduct to be
“partial” for the purposes of the ICAC Act, it is unnecessary for the person engaging in the
conduct to know that they were preferring a person or interest for what Mahoney JA described in
Greiner v ICAC as an “unacceptable reason”. They argued that to require otherwise would be to
introduce a requirement of knowledge not found in the statutory text and would be inconsistent
with the maxim that ignorance of the law is no excuse, a proposition they submitted appeared
to be the basis of Gleeson CJ’s view referred to in the previous paragraph. They also submitted
that to construe the term “partial” as being contingent on the putative wrongdoer knowing that
the reason for their preferment was unacceptable would give the term “partial” in s 8(1)(b) of the
ICAC Act little work to do given that a knowing preference for a reason that a person knew to be
unacceptable would ordinarily be dishonest and thus fall within s 8(1)(b) in any event.

10.287.  Counsel Assisting added that to take this approach did not mean that, in considering whether
conduct amounts to “corrupt conduct” on the grounds of partiality, it was irrelevant to consider
the state of mind of the person who engaged in the impugned conduct in relation to the
acceptability or otherwise of the reason for preferment. Thus, they submitted that if a public
official preferred a person or interest for a reason that they honestly and reasonably believed to
be an “acceptable” one in the relevant sense, it was unlikely that such conduct would constitute
“corrupt conduct” within the meaning of the ICAC Act.

10.288.  However, Counsel Assisting also submitted that there was no obvious reason why the
Commission'’s jurisdiction to investigate “corrupt conduct” should not be capable of being
enlivened by, for example, an allegation that a public official had engaged in the conscious
preferment of a person or interest for a reason that was, or in circumstances that were, regarded
as so unacceptable that preferment for that reason constituted a “disciplinary offence” (s 9(1)(b)),
a substantial breach of an applicable code of conduct (s 9(1)(d)) or conduct that would cause a
reasonable person to believe that it would bring the integrity of Parliament into serious disrepute
(s 9(4)), even if it could not be said that the public official actually knew that the preferment was
for an unacceptable reason.

10.289.  On the basis of these principles, and the evidence set out later in this report in relation to ACTA
and the RCM respectively, Counsel Assisting submitted the Commission should find that
Ms Berejiklian engaged in conduct constituting or involving the partial exercise of official functions
in connection with funding promised and awarded to ACTA and the RCM by exercising public
functions influenced by the existence of her close personal relationship with Mr Maguire or by a
desire on her part to maintain or advance that relationship.

2 At 162,

22 At 140.
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Ms Berejiklian’s submissions

10.290.  Ms Berejiklian made four fundamental submissions:
10.290.1. There was no “partial” exercise of her functions.
10.290.2. A finding of partial conduct must relate to a duty to act impartially.
10.290.3. A finding of partial conduct must involve consciousness of wrongdoing.

10.290.4. Any partial conduct was not a substantial breach of the ministerial code.

There was no “partial” exercise of Ms Berejiklian’s functions

10.291. Ms Berejiklian submitted that allegations of conduct in contravention of's 8(1)(b) of the ICAC
Act involve actual partiality and that a mere appearance or perceived partiality or risk of partiality
is not sufficient.??®* She contended that the evidence before the Commission was not capable of
supporting a finding of partiality (“the partiality issue”).

10.292.  Like Counsel Assisting, Ms Berejiklian looked to the limited judicial interpretation given to the
term “partial” in Greiner v ICAC. She relied on Gleeson CJ’s statement in Greiner v ICAC that
“[a]t the very least, having regard to the statutory context (a definition of corruption in an Act
aimed at suppressing official corruption), the references to partial and impartial conduct in s 8 must
be read as relating to conduct where there is a duty to behave impartially” 3

10.293.  Ms Berejiklian quoted extensively from Mahoney JAs reasons in Greiner v ICAC, including a
passage in which his Honour set out what he described as the five elements of “what is involved
in partiality of the present kind”. Ms Berejiklian relied in particular on what she described as
Mahoney JAs fifth point to submit that, contrary to Counsel Assisting’s submissions that the
unacceptable reasons need not be the sole or “controlling” reason in the sense that the impugned
conduct would not have been engaged in “but for the taking into account of the unacceptable
reason”,% his Honour's view was that “the preference was given not for a purpose for which, in
the exercise of the power in question, it was required, allowed or expected that preference could
be given, but for a purpose which was, in the sense to which | have referred, extraneous to that
power” . (Emphasis added)

10.294.  Ms Berejiklian submitted that a “but for” test is “integral to the concept of partiality, properly
construed, just as the “but for” improper purpose test is integral to the wilful misconduct element
of the offence of misconduct in public office” 3%

10.295.  Ms Berejiklian also relied on Mahoney JAs first and second points about partiality and Grove
J's decision in Woodham v Independent Commission Against Corruption (Woodham),**" to submit
that a key requirement for any finding of partiality under s 8 is a “comparison between the person
granted the so-described ‘partial treatment and treatment of other persons in relevantly identical
circumstances”.

323 Ms Berejiklian contended this submission accorded with Counsel Assistings” approach.

324 At 144; see also Mahoney JA at 162.

25 At l6l.

326 Referring to Maitland v R (2019) 99 NSWLR 376; [2019] NSWCCA 32 at [72] and [84].

327(1993) 30 ALD 390.
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10.296.  Accordingly, Ms Berejiklian submitted that “the essence of partiality lies in treating like cases
differently”, and that “[t]o act partially is to be inconsistent in one’s actions, without any objective
and relevant reason for so acting”.

10.297.  Ms Berejiklian also contended that the fundamental need for comparison in this context
was analogous to the High Court’s statement that the application of s 51(ii) and s 99 of the
Commonwealth Constitution “involves a comparison”, referring to Fortescue Metals Group Ltd v
The Commonwealth (Fortescue Metals) 3%

10.298.  On these bases, Ms Berejiklian submitted that, given the allegation in this investigation was that she
treated Mr Maguire partially (in the sense of preferring projects that he propounded in the hope of
“maintaining or advancing their relationship”) the relevant comparison would need to be between
her treatment of Mr Maguire and other local members propounding projects in their electorate.

10.299.  She contended that there was a dearth of evidence as to how she treated other local members in
relevantly the same position as Mr Maguire, for example, Cabinet results on projects supported by
Mr Maguire, as compared with other local members. She referred to the evidence she gave that
she did not accord Mr Maguire treatment that she would not have given to other local members,
which she suggested was not “seriously challenged”.

10.300.  Ms Berejiklian submitted that there was some anecdotal evidence as to how she treated
Mr Maguire when compared to others, which was contrary to the conclusions as to partiality
advanced by Counsel Assisting. In this respect, she pointed to the fact that the consistent
reaction to the revelation that she and Mr Maguire were in a close personal relationship was one
of shock. She submitted that not a single witness gave evidence that they perceived any personal
relationship of substance between them, and that no one who dealt directly with them perceived
any partiality whatsoever, even with the benefit of hindsight. She also submitted that her duties
of public office did not oblige her to “quarantine” the influence of her personal relationship with
Mr Maguire from her professional decision-making processes.

Partiality issue - consideration

Does s 8(1)(b) require a comparative test?

10.301. As noted above, Ms Berejiklian's submissions placed great weight on Mahoney JAs reasons in
Greiner v I[CAC to support the submission that a key requirement for any finding of partiality under
s 8(1)(b) of the ICAC Act is a comparison between the person granted the so-described “partial”
treatment and treatment of other persons in relevantly identical circumstances.

10.302.  This submission requires a close reading of Mahoney JAs reasons in Greiner v I[CAC.

10.303.  In that case, when Mahoney JA came to consider the meaning of “partial” in s 8(1)(b), his Honour
first made some general observations about the mischief with which the ICAC Act was intended
to deal, which he described as “clear: it is related to the fairness, efficiency and effectiveness of the
machinery of executive government”. His Honour made it clear his reasons were confined to the

issue in the case, namely, “matters pertinent to the appointment to office in the civil service” .**

38 (2013) 250 CLR 548; [2013] HCA 34 at [103] and [112] per Hayne, Bell and Keane JJ, [202] per Kiefel J. Section 51(ii) confers
power on the Commonwealth Parliament to legislate with respect to “taxation; but so as not to discriminate between States or parts
of States”. Section 99 provides that the Commonwealth shall not “give preference to one State or any part thereof over another State
or any part thereof”

329 At 158-159.
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His Honour then considered three aspects of appointment to the civil service which he said “have
long been of concern: whether the appointee will be competent to carry out the duties of the office;
whether he/she will be the best person for it; and whether the method of appointment is fair”.*** The
latter issue appears to have included the early recognition “that there was ‘mischief” in those having
public power using that power to influence appointment or promotion within the civil service” 3!

10.304.  His Honour considered that “by its proscription of partiality ... the Parliament sought to ...
prevent the misuse of public power”. While his Honour recognised that “public power may be
misused in a way which will involve a criminal act ... the proscription of partiality seeks to deal
with matters of a more subtle kind”, than, for example, the proscription on bribery in s 8(2)(b).%*
His Honour continued:

Power may be misused even though no illegality is involved or, at least, directly involved.

It may be used to influence improperly the way in which public power is exercised, for
example, how the power to appoint to the civil service is exercised; or it may be
used to procure, by the apparently legal exercise of a public power, the achievement
of a purpose which it was not the purpose of the power to achieve. This apparently
legal but improper use of public power is objectionable not merely because it is
difficult to prove but because it strikes at the integrity of public life: it corrupts. It is
to this that “partial” and similar terms in the Act are essentially directed.

It is wrong deliberately to use power for a purpose for which it was not given:
partiality is a species of this class of public wrong. Public power has limits in addition
to those imposed by the terms on which it is granted. Legislation may, in granting power,
impose limits as to the circumstances in which it may be exercised or the mode of its exercise.
But there are in addition limits upon the ends for which it may be exercised. VWhere the power
is a statutory power, the objectives which a Minister or public official may seek to achieve by
the exercise of it are to be derived from the construction of the Act or instrument by which it
is given: see Water Conservation and Irrigation Commission (NSW) v Browning (1947)
74 CLR 492; John Fairfax & Sons Ltd v Cojuangco (1987) 8 NSWLR 145; O'Sullivan
v Farrer (1989) 168 CLR 210. But even where the power derives from an office,

for example, the office of Minister, that power must be exercised to achieve only
the appropriate public purposes. [f a Minister or officer exercises a public power
merely to, for example, comply with the wishes of a political party, an employer or
a trade union official, that exercise of power, though apparently within the terms
of the legislation or office, is wrong and may constitute a crime.** (Emphasis added)

10.305.  Against the background of those observations, his Honour considered the meaning of “partial”
in s 8. He set out the five elements on which Ms Berejiklian relied. However, again, his Honour
made it clear that these five elements were intended to indicate “what is involved in partiality of
the present kind”,*** that is to say, what was involved in that case, being appointment to office in
the civil service.

30 At 159,

3 A 160.

32 At 160.

22 At 160-161.

B At 6l
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10.306.  In a further qualification to his list of five elements, Mahoney JA observed that:

In describing partiality in this way, | am conscious that exceptions, qualifications and
expectations may be necessary for the application of the term in particular cases.
Thus, the form of “contest” to which | have referred envisages a situation in which persons or
interests have competing claims to, for example, the benefit of a statutory favour, the exercise
of a discretion, the receipt of a gift or even a personal favour. ..

The form of the advantage conferred may also vary. Thus, the advantage may be seen in the
actual decision, that is, the decision to award a position, a benefit or the like: the advantage
may lie in the award of it to one rather than another. But the advantage may lie merely
in the process leading to the exercise of a power or the grant of a benefit. A person
may be preferred by being put in a position of advantage in the process leading to the decision
to award an office or, indeed, by the mere fact of being brought into the contest as one of the
contending parties. ..

Ordinarily, there will be no partiality if there be no duty to be impartial. Thus, if the conduct
be that of one who may indulge his preferences or idiosyncrasies, partial would not ordinarily
be a term applicable to a choice made by that person. At least, that is not the present sense of
the term. If the system of government accepts the “spoils to the victor” basis for appointment
to public office, the award of a civil service or other office for political purposes is not in this
sense partial.

Partiality involves, in my opinion, the advantaging of a person for an unacceptable
reason. It is to this to which most attention was directed in argument, in one form or
another. Preference is not, as such, partiality. A person may be preferred for a reason which
the law or the rules of the contest allow. Partiality involves essentially that there be a
preference for a reason which is in this sense not acceptable.

And, finally, the preference must involve not merely the consciousness of preferring and the
intention to prefer but, in the relevant sense, an appreciation of the fact that the selected
person has been preferred for an unacceptable reason ... The use of the term ins 8
involves the vice of doing what is administratively wrong with a consciousness
that it is wrong ... It is not necessary for present purposes to attempt a definitive
analysis of the vice involved in this aspect of partiality. But, as here used, the term
involves not merely a consciousness of the fact of preference; it involves the additional
element of actual or imputed appreciation that what was being done was, in

the context in which it was done, done for a reason that is unacceptable.**

(Emphasis added)

10.307.  As s apparent when Mahoney JAs reasons are set out more fully, his Honour's five elements
analysis was not intended to limit the term “partial” in s 8 to cases involving a contest between the
person granted the so-described “partial” treatment and treatment of other persons in relevantly
identical circumstances. It involved, in his Honour's view, “the advantaging of a person for an
unacceptable reason ... a preference for a reason which is in this sense not acceptable”. A misuse
of public power in an appointment to the civil service being that with which Greiner v ICAC was
concerned was a genus of this class of misuse.

35 At 161-162.
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10.308.  Woodham, to which Ms Berejiklian also referred, does not take the matter any further. In that
case, Ron Woodham sought judicial review of a section of a report the Commission had prepared
following an investigation into the conduct of public officials, and in particular prison officers and
police officers, in relation to, among other matters, the use of informers, prisoners and indemnified
persons to assist the investigation and prosecution process. The gravamen of the allegations
against Mr Woodham were that he gave a prisoner, Mr Cavanough, assistance in the form of two
letters — one to the chair of the Corrective Services Commission, and one to Mr Cavanough's
solicitors — in anticipation of a sentencing hearing in return or as a reward for giving evidence.
The letters outlined in substance the information and assistance which Mr Cavanough had given
without disclosing his involvement in criminal activity at Parklea Prison.33

10.309.  Mr Woodham complained about the statement in the Commission’s report that his conduct in
writing the letters involved the partial exercise of official functions (s 8(1)(b), ICAC Act) and the
misuse of information acquired in the course of those functions (s 8(1)(d)).

10.310. Grove J, who heard the application, appears to have upheld Mr Woodham's application on a
number of bases. For present purposes it is sufficient to refer to the issue concerning partiality
upon which Ms Berejiklian relied. In that part of his reasons, Grove J set out Mahoney JAs “five
elements” from Greiner v [CAC. On the basis of that extract, his Honour concluded that “there
was no preference between Cavanough and any other prisoner either directly or by preparing
letters which would be any different from what would have been done in respect of any other
prisoner in identical circumstances” (emphasis added).

10.311. Ms Berejiklian submitted that this was part of the ratio decidend in Woodham.

10.312.  While that may be the case, the Commission does not accept that, with respect, Grove J's reasons
reflect the limitations Mahoney JA expressly placed on his analysis of partiality, making it clear
that his “five elements” analysis was confined to the facts before the Court. A stream cannot rise
higher than its source.

10.313. Ms Berejiklian also relied upon a statement by MclLachlin CJ in R v Boulanger that “[plartiality”
denotes an “unfair bias in favour of one thing ... compared with another” (citing The New Oxford
Dictionary of English (1998)).>*" When taken in context, it is clear this passage does not assist
Ms Berejiklian either. R v Boulanger concerned the accused, a director of public security, who
asked the officer in charge of a case concerning a car accident involving his daughter to prepare
a second, more complete accident report. The supplementary report led to the conclusion that
his daughter was not at fault, with the result that the accused did not have to pay an insurance
deductible of $250. He was convicted of the offence of breach of trust by a public officer under
s 122 of the Criminal Code on the basis that he had used his office to obtain a personal benefit.*

10.314. The Supreme Court of Canada upheld his appeal against conviction. The fifth element of the
statutory offence was that “the accused acted with the intention to use his or her public office
for a purpose other than the public good, for example, a dishonest, partial, corrupt, or oppressive
purpose”. In dealing with the element of mens rea, McLachlin CJ considered, “as a check ...
whether Mr Boulanger's intention rose to the level of culpability traditionally required by the

36 Woodham at 4, 5-6.

337 12006] 2 SCR 49 at [65] (Bastarache, Binnie, LeBel, Deschamps, Abella and Charron JJ concurring).

38 Section 122 is the Canadian statutory form of the common law offence of “Breach of Trust by a Public Officer”: P D Finn, Integrity
in Government, (1992) 3 PLR 243 at 245, or what is now conventionally referred to as misconduct in public office.
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10.315.

10.316.

10.317.

10.318.

10.319.

common law for the offence of breach of trust — for example, whether he acted for a dishonest,
partial, corrupt or oppressive purpose”.

While McLachlin CJ concluded that “[d]ishonesty, corruption and oppression were clearly not
made out”, her Honour was equivocal about the element of partiality in which respect she said,
“[n]or, arguably, was partiality” (emphasis added). After referring to The New Oxford Dictionary
of English definition set out above, her Honour observed, “Mr Boulanger’s intention was to

have Constable Stephens make a complete report, not to skew it in one direction or
another” %’ (emphasis added). It is clear that her Honour did not regard the dictionary definition
as requiring two or more persons or interests having competing claims in which a preference is
given to one person or interest that is not given to another. Rather, her Honour was contemplating
that partiality in that case could be constituted by Mr Boulanger having procured a report which
was skewed in favour of his daughter’s case, leading to her being advantaged/given preference for
an unacceptable reason.

That approach to partiality is consistent with one of the meanings given to “partial” in The Shorter
Oxford Dictionary, “Prejudiced or biased in someone’s favour; Favourably disposed, kindly,
sympathetic” 3%

This approach also accords with that taken in the Queensland Criminal Justice Commission’s
report: Gocorp Interactive Gambling Licence: Report on an Advice by R W Gotterson QC

(1999) (“the Gotterson Report”), a report Ms Berejiklian relied upon on the issue of whether
consciousness of wrongdoing is an element of s 8(1)(b) of the ICAC Act, albeit not on this point.
In that report, Mr Gotterson concluded that “[t]he apparent source of the definition of official
misconduct in s 32(1) of the Criminal Justice Act 1989 (QIld) is found in ss 8(1) and 9(1) in Part 3 of
the Independent Commission Against Corruption Act 1988 (NSW)” 3

When dealing with the meaning of the word “impartial” in s 32(1)(a) of the Criminal Justice Act,
Mr Gotterson set out the definition of “partiality” in The Oxford Dictionary:

Inclined antecedently to favour one party in a cause or one side of the question than the other;
unduly favouring one party or side in a suit or controversy, or one set or class of persons
rather than another; prejudice; biased; interested; unfair.

Mr Gotterson noted that “[t]hese meanings ... include, but are not limited to, conduct involving
preference for one of two or more competing interests.” He disagreed with what he regarded as
Mahoney JAs view in Greiner v ICAC that for there to be partiality, two or more interests need
to be in competition. Rather, he suggested that “in light of the dictionary definition, to require that
invariably there be competing interests for there to be partiality may limit the scope of the word
unduly” *** As is apparent from the above, the Commission agrees with this conclusion, although
not, with respect, with Mr Gotterson's reading of Mahoney JAs reasons.

3 AL[65].

310 Oxford University Press (1977) at 1518.

3 Gotterson Report.

342 Gotterson Report.
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10.320.  The Commission is also of the view that the meaning given to “discriminates” in Fortescue Metals
does not assist with the meaning of “partial” in s 8(1)(b) of the ICAC Act. There the High Court
was dealing with two statutory schemes, one of which prohibited the Commonwealth from
discriminating between states or parts of states, while the other prohibited the Commonwealth
from “giv[ing] preference to one State or any part thereof over another State or any part thereof .
The statutes expressly required a comparative exercise, as too did the legislation considered in
Street v Queensland Bar Association,** the ultimate source of the passage in Fortescue Metals on
which Ms Berejiklian relied.

10.321. Section &(1)(b) should be considered in the context and purpose of the ICAC Act, not statutory
schemes directed to objects other than “investigat|[ing], expos[ing] and prevent[ing] corruption
involving or affecting public authorities and public officials” (s 2A(A)(i), ICAC Act).

Comparative test issue — conclusion

10.322.  Torepeat, it is necessary “to construe the relevant provision so that it is consistent with the
language and purpose of all the provisions” of the ICAC Act.>*

10.323.  The Commission’s principal function is investigation. Section 13(1) of the ICAC Act establishes
the Commission’s investigative jurisdiction,** and provides:

(1) The principal functions of the Commission are as follows —

(a) to investigate any allegation or complaint that, or any circumstances which in the
Commissions opinion imply that:

(i) corrupt conduct, or

(it) conduct liable to allow, encourage or cause the occurrence of corrupt conduct,
or

(iti) conduct connected with corrupt conduct,

may have occurred, may be occurring or may be about to occur. . .
(Emphasis added)

10.324.  Part 3 of the ICAC Act deals with “Corrupt conduct”, for which purposes s 7(1) provides that
“corrupt conduct is any conduct which falls within the description of corrupt conduct in section
8, but which is not excluded by section 9”. In the report considered in Greiner v ICAC the
Commission explained:

...to say conduct falls within s 8 is not enough. That and the following section form a
composite whole. Section 8 is a mere entry point. Having entered, it is necessary to cross the
barrier which s 9 represents.>*

33(1989) 168 CLR 461; [1989] HCA 53, which considered s 92 and s 117 of the Constitution.

34 Project Blue Sky (at [69]), applied ICAC v Cunneen (at [31]) per French CJ, Hayne, Kiefel and Nettle JJ.

5 See Duncan v ICAC (2015) 256 CLR 83; [2015] HCA 32 (at [3]) per French CJ, Kiefel, Bell and Keane JJ.

36 Quoted by Gleeson CJ at 137.
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10.325.

10.326.

10.327.

10.328.

10.329.

Ms Berejiklian's contention that the term “partial” in s 8(1)(b) requires a comparative test is not
supported by its text. The heading of s 8 is “General nature of corrupt conduct”. Like all the
subsections in s (1), s 8(1)(b) directs attention to “any conduct of a public official or former public
official that constitutes or involves...”, in this case “the dishonest or partial exercise of any of his
or her official functions” (emphasis added). These are not words of limitation but direct attention
to a broad range or, to use Priestley JAs expression in Greiner v ICAC, cast a “very wide net” over
potential corrupt conduct to identify conduct the Commission should investigate.**" Indeed, the
subsections of s 8 overlap and also the paragraphs within the subsections,** no doubt to ensure no
conduct slips through the cracks.

There is no indication that the framers of s 8(1)(b) were directing their attention merely to
incidents of partiality in an appointment to public office, or, more generally, partiality as between
identified individuals, or classes whose comparative merits are amenable to analysis. It is directed
to “any conduct...”. Like the language of s 9, the language of s 8(1) is “unconfined”.**° None of
the s (1) subsections permit of closed categories.?*

The term “partial” is undefined no doubt because of the broad range of misconduct or, to use
Mahoney JAs expression, “misuse of public power” by public officials which may fall within

its reach.?! Without being exhaustive, such misconduct/misuse could range from making a
conscious decision which gives a benefit to a project for which a person close to the public official
decision-maker advocates, to those for which Ms Berejiklian contends, namely, where the decision
gives preference to one out of an identifiable class of; in effect, competitors for the same benefit.

In Greiner v ICAC, Priestley JA emphasised the Commission’s investigative function, as follows:

[T]he Act was designed to bring into the light of day facts concerning the conduct of public
officials upon which others would, in appropriate cases, pass final judgment. This would be
done by courts or other tribunals possessing the power to make decisions affecting the rights of
citizens ... The Commission'’s power is to find things out, make them public, and/or refer them
to an appropriate authority; the law will then take its course.>>?

His Honour explained that:

[Section 8] as a whole is intended to cast a very wide net. The principal unifying idea is

that in the interest of honest and impartial exercise of official functions by public
officials any conduct adversely affecting such exercise is prima facie to be regarded
as corrupt. This idea appears in par (a) of subs (1) and the opening words of subs (2) ...

#OAL182.

3% Greiner v ICAC at 182 per Priestley JA.

349 See Gleeson CJ's observation about s 9 in Greiner v ICAC at 142.

30 In contrast, and consistent with Priestley JAs analysis of the inter-relationship between s 8 and s 9, in Greiner v ICAC (at 142),
Gleeson CJ accepted a submission that “the framers of's 9(1)(c) appear to have been directing their attention primarily to the case of’
an official who is liable to be dismissed for cause, and concerning whom there could arise a triable question as to whether the dismissal
was on reasonable grounds”.

1 As with the offence of misconduct in public office; see Shum Kwok Sher v HKSAR (2002) 5 HKCFAR 381 (at [69]) per (Mason
NJP); R v Quach (at [15]).

32 At 180.
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10.330.

10.331.

10.332.

It may be arguable that the whole of the conduct covered by the subsections is criminal in

its nature: see P D Finn, “Public Officers: Some Personal Liabilities” (1977) 51 ALJ 313
at 315-316. However, this is irrelevant to the main purpose of the Act; its prime aim is
plainly to bring a broad area of conduct, detrimental to the public interest, within
the investigative reach of the Commission. The concern is the public interest,
irrespective of technical categories.*>* (Emphasis added)

Priestley JA then examined the interaction of s 8 and s 9 observing:

The Act, having broadly stated the area of corrupt conduct in s 8, then proceeds to specify
the areas boundaries in s 9. Conduct within s 8 is not corrupt conduct for the purposes of
the Act unless it could constitute or involve one of the following three descriptions ... There
would be difficulties in understanding from s 8, looked at alone, what are the boundaries of its
area; this is because of the vagueness of some paragraphs in it: for example, par (a) of subs
(1), “... conduct ... that could adversely affect ... indirectly ... the honest or impartial exercise
of official functions”, and par (x) of subs (2), “matters of the same or a similar nature to any
listed above,” (which presumably means in the preceding twenty-three paragraphs). So, a
view of s 9(1) which immediately comes to mind is that that subsection is intended
to reduce the possible uncertainties created by s 8 by overprinting the partially
unmapped boundaries of the section with lines known to the law; s 9 seems plainly
to go on the footing that criminal and disciplinary offences are capable of definite
statement, and an ordinary reader of the subsection would expect the third
paragraph to fall into the same class. There are two immediate reasons for thinking this,
in addition to what the ordinary mind is led to expect by the structure of the subsection ...

It would be strange if the two chief paragraphs of the subsection which will deal with nearly
all (or all) of the instances actually arising, should provide objective tests, (as they obviously
do), and the last, precautionary, paragraph, which if ever used at all, will be used on a minute
number of occasions compared to the others, should provide a different kind of test, which
would leave a gap in the firm line par (a) and par (b) are quite clearly intended to help draw
around s 8. The tail does not usually wag the dog.** (Emphasis added)

Gleeson CJ also held that s 9 provided for an objective test, as earlier noted, observing that to be
in accordance with its legislative history.3>

Like s 8(1)(c) of the ICAC Act, s 8(1)(b) is one of the three categories of misconduct which
“define the nature of improbity of public officials in the exercise of official functions which the
ICAC Act conceives to be anathema to integrity in public administration”.*¢ In [CAC v Cunneen
the majority construed “adversely affects” in s 8(2) in a manner which was “more consonant with
the language of s 2A and s 9 in that it embraces offences which could affect the integrity of public
administration and excludes those which could not” .3’

3 At 182, 183.

34 At 184,

335 At 145, referring to the history he had set out at 142.

36 See ICAC v Cunneen (at [46]) per French CJ, Hayne, Kiefel and Nettle JJ.

¥ ICAC v Cunneen (at [46]).
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10.333.

10.334.

10.335.

10.336.

10.337.

10.338.

10.339.

A like approach should be taken to the interpretation of the term “partial” in s 8(1)(b). It should be
construed in a manner consonant with the Commission’s objectives in s 2A(a) of “promot[ing] the
integrity and accountability of public administration” and “investigating, exposing and preventing
corruption involving ... public officials” (s 2A(a)(i)), as well as its investigative function in s 13(1).
Thus, s 8(1)(b) should be interpreted widely or broadly to give effect to its purpose, rather than
read down, be cast in rigid narrow terms or given an “unduly narrow operation” which would be
the consequence of accepting Ms Berejiklian's submissions on the necessity for a comparative
exercise for there to be partiality.®*®

The Commission concludes, without being exhaustive, that a public official's conduct can be
characterised as “partial” for the purposes of's 8(1)(b) if' it involves the conscious advantaging or
preferencing of another person, and the public official appreciated, or should have appreciated that,
in the circumstances, the advantaging or preferencing was “for an unacceptable reason”.

Furthermore, it is fallacious to suggest that Ms Berejiklian's conduct in relation to projects for
which Mr Maguire advocated could be compared to her conduct towards other members of
Parliament. They could not be “true comparator(s)” in circumstances where it can be tolerably
assumed they were not in a close personal relationship with her.

Ms Berejiklian’'s submission that her duties of public office did not oblige her to “quarantine” the
influence of her personal relationship with Mr Maguire from her professional decision-making
processes cannot be countenanced. It flies in the face of her obligation to act in the public interest,
according to good conscience, uninfluenced by other considerations, and to exercise public power
“to achieve only ... appropriate public purposes” .’

In its report on its /nvestigation into the conduct of lan Macdonald, John Maitland and others
(Operation Acacia), the Commission rejected as fundamentally wrong a submission by counsel
for Mr Maitland that “if friendship or loyalty had been Mr Macdonald's motivation, it would not
amount to corrupt conduct”. The Commission said:

If a Cabinet minister makes a decision to benefit an individual, being motivated by
Jriendship or loyalty, he is doing so partially and not in discharge of his duty to the state to
act impartially. Mr Kirk's submission implies that a Cabinet minister can make decisions to
benefit his personal friends merely because he likes them. This is an absurd proposition.3®°

The Commission also rejected a submission that “a minister may decide to allocate an EL [(mining)
exploration licence] directly to a mate, or grant an EL to a mate for the substantial reason that that

person is the minister's mate” saying “[a] decision so made would constitute an exercise of power

for an improper purpose” %!

As Campbell J said in Jansen v Regina, “it is notorious that doing a friend a favour may be a most

insidious form of corruption”.3¢?

3% As was done, for example in Herscu v The Queen (1991) 173 CLR 276 at 281-283; [1991] HCA 40 per Mason CJ, Dawson,
Toohey and Gaudron JJ; see also at 287 per Brennan J.

39 Re Day (No 2) at [49)], referring to Wilkinson v Osborne (1915) 21 CLR 89 at 98-99 per Isaacs J; see also at 94 per Griffith CJ
[1915] HCA 92; Greiner v ICAC (at 161) per Mahoney JA; see also the authorities discussed in chapter 3, Common law.

360 Operation Acacia Report (at 107).

%1 Operation Acacia Report (at 109).

%62 120131 NSWCCA 301 (at [11]), Basten JA and Price J agreeing.
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Does s 8(1)(b) require a “but for” test?

10.340.  Ms Berejiklian also relied on Mahoney JAs reasons in Greiner v [CAC to support her submission,
contrary to that of Counsel Assisting, that a “but for” test is integral to the s 8(1)(b) concept
of partiality. As her submissions recognised, on her approach a test held to satisfy the mental
element of the common law offence of misconduct in public office should also be an element of
s 8(1)(b). The common law offence of misconduct in public office was not referred to in Greiner
v ICAC. Indeed, that a “but for” test was the necessary mental element for the purposes of this
offence was not settled in NSV until the Court of Criminal Appeal decision in Maitland v R;
Macdonald v R.3%* As that decision made plain, the “but for” test for which Ms Berejiklian contends
is a causation test.*%*

10.341. The language of s 8(1)(b) does not support the inclusion of a causation test that impugned partial
conduct would not have been engaged in “but for” an unacceptable reason. As Counsel Assisting
submitted, such an interpretation would not promote the integrity objects of the ICAC Act but,
rather, would limit the field of conduct which would fall within its terms.

10.342.  For the reasons given in the previous section, s 8(1)(b) should be interpreted widely or broadly to
give effect to its purpose, rather than read down, be cast in rigid narrow terms or given an “unduly
narrow operation”.

10.343.  The limiting effect of adopting a “but for” test at the s 8(1)(b) stage can be gauged by considering
the wide range of conduct Mahoney JA contemplated might fall within the rubric of “partial” in
s 8(1)(b). It clearly went beyond misconduct in public office because it extended to a misuse of
power in which “no illegality is involved, or, at least, directly involved”, to “influenc[ing] improperly
the way in which public power is exercised; or it may be used to procure, by the apparently legal
exercise of a public power, the achievement of a purpose which it was not the purpose of the

power to achieve” 3¢

10.344. Moreover; the interaction between s 8 and s 9 of the ICAC Act is that conduct which is within s 8,
and is not excluded by s 9, is corrupt conduct for the purposes of the Act (s 7). It would be a curious
interpretation of s 8(1)(b) if a “but for” test was a necessary element of a finding that a person acted
partially for its purposes, and then, assuming the analysis was whether the conduct could constitute
or involve the offence of misconduct in public office for the purposes of s 9(1)(a), the Commission
would have to consider the “but for” test again to determine whether the s 8 conduct was excluded

by s 9.

10.345.  Ms Berejiklian's submission would also limit the operation of s 9. Once again, for the purposes of
s 9(1)(a), there may be a wide range of criminal offences going beyond misconduct in public office
but in respect of which the mental element differs from a “but for” test. There would be a tension
between s 8 and s 9 if the Commission had to consider a different mental element at each stage.

363(2019) 99 NSWLR 376; [2019] NSWCCA 32 at [84], [87].

34 See Maitland v R; Macdonald v R (at [66]) referring to counsel for Mr Macdonald's submission that in circumstances where counsel
contended the Crown needed to prove that Mr Macdonald was “working deliberately towards the improper granting of the benefit”,
the proper test was that the improper purpose had to be “dominant in the sense that the impermissible purpose was causative” in that
“but for its presence, the power would not have been exercised”.

365 At 160.
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10.346.

10.347.

10.348.

10.349.

10.350.

Similarly, importing a “but for” test into s 8(1)(b) could conflict with the question of whether there
has been a “substantial breach of an applicable code of conduct” for the purposes of's 9(1)(d). As is
apparent from what has been considered in relation to the requirement of awareness and knowledge
in relation to the ministerial code, it has its own mental “elements”, and the test for whether

it operates so that the s 8 conduct is not excluded, turns on whether it has been substantially
breached, to which analysis any mental element would be relevant.

That conflict must be alleviated, so far as possible, by adjusting the meaning of the competing
provisions to achieve that result which will best give effect to the purpose and language of those
provisions while maintaining the unity of all the statutory provisions.3¢

It is a more harmonious construction of the interaction of s 8 and s 9 to have regard to Priestley
JAs view of's 8 as prima facie capturing as corrupt “any conduct adversely affecting the honest
and impartial exercise of official functions” and s 9 as proceeding “on the footing” that the matters
it addresses “are capable of definite statement”.3*” On this approach, it is more consistent with

the context and purpose of the ICAC Act for issues such as any mental element of a criminal or
disciplinary offence, dismissal matter or breach of an applicable code of conduct to be considered
at the s 9 stage rather than to incorporate a prescriptive mental element into the s 8(1)(b) question.

Bearing in mind that s 8 is an “entry point”, it will give best effect to the purpose and language of
s 8(1)(b) and s 9 if the former provision is not subject to a “but for” test, and any requisite mental
element is considered at the s 9 stage.

Ms Berejiklian's submission to the contrary is rejected.

A finding of partial conduct must relate to a duty to act impartially

10.351.

10.352.

10.353.

10.354.

Next, Ms Berejiklian submitted that a finding of partial conduct must relate to a duty to act
impartially (“the duty issue”).

In Greiner v ICAC, Gleeson CJ said “having regard to the statutory context (a definition of
corruption in an Act aimed at suppressing official corruption), the references to partial and
impartial conduct in s 8 must be read as relating to conduct where there is a duty to behave
impartially” .**® Mahoney JA was somewhat more equivocal, observing that: “Ordinarily, there will
be no partiality if there be no duty to be impartial”.*® Priestley JA did not address the issue.

Counsel Assisting did not directly address this issue. However, they did submit that Ms Berejiklian
had a public duty to act only according to what she believed to be in the public interest. A duty to
act impartially is implicit in that obligation.

Ms Berejiklian submitted that Gleeson CJ and Mahoney JAs statements made it clear that a
finding of partial conduct must relate to a duty to act impartially. However, she went beyond
that proposition, contending that great care must be taken in identifying the precise nature of any
such duty.

36 Project Blue Sky (at [70]).

361 Greiner v ICAC at 182, 184.

38 At 144.

39 At 62.
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10.355. Ms Berejiklian sought to contrast the situation in Greiner v ICAC, which concerned an
appointment constrained by a statutory requirement for appointment on the basis of merit,
with a treasurer or premier’s treatment of projects supported by local members as being a field
of decision-making — not unlike voting on bills in Parliament*’® — where she argued there are
manifold considerations that may legitimately be brought to bear, with such considerations being
exceptionally difficult to “unpick” from illegitimate considerations.

10.356.  On this basis, Ms Berejiklian criticised what she described as the attempt by Counsel Assisting
(in the submissions referred to above) to elide the difference between the making of personal
appointments to office (which she accepted generally do involve a duty of impartiality) and
decisions concerning grant allocations (where she contended the application of such a duty is more
problematic).

10.357.  As earlier discussed, the overriding obligation of members of Parliament is to act in the public
interest. Mahoney JA made that clear in the passage extracted in the previous section when he
pointed out that the public power vested in members of Parliament must be exercised to achieve
only the appropriate public purposes, not a private or a political purpose. The corollary was that
“[i]f a Minister or officer exercises a public power merely to, for example, comply with the wishes
of a political party, an employer or a trade union official, that exercise of power, though apparently
within the terms of the legislation or office, is wrong and may constitute a crime”."!

10.358.  As Mahoney JA also observed in that passage, “[l]egislation may, in granting power, impose limits
as to the circumstances in which it may be exercised or the mode of its exercise. But there are
in addition limits upon the ends for which it may be exercised” (emphasis added). In the latter
respect, his Honour referred to authorities in which it has been held that apparently unlimited
statutory discretionary powers are “unconfined except in so far as the subject matter and the
scope and purpose of the statutory enactments may enable the Court to pronounce given reasons
to be definitely extraneous to any objects the legislature could have had in view” %"

10.359.  The same point as Mahoney JA made in these passages from Greiner v I[CAC will apply to
decisions to allocate grants to projects supported by local members. If they are made because of
favouritism or partiality to the local member, or to advance the interests of a political party rather
than in the public interest, that constitutes official misconduct.®”® As Mahoney P observed in an
address delivered to the 1996 Annual Supreme Court Judges Conference illustrating the point he
made in Greiner v [CAC:

A power may be exercised by an official to achieve a purpose which is not the purpose for
which the power was given to the official. Thus, a power ... is given to locate a public facility
(a factory, an airport, a school). It is exercised, not predominantly to locate the facility in

the best place suited to achieve its purpose but to attract voters to a particular area or to

310 Referring to a rhetorical question Gleeson CJ posed in Greiner v ICAC (at 144), “[Section 8] applies, for example, to Members of
Parliament in relation to voting in Parliament. What does the concept of partiality mean when applied to them?”

At 160-161.

372 Water Conservation and Irrigation Commission (NSW) v Browning (1947) 74 CLR 492 at 504-505; [1947] HCA 21 per Dixon
J; John Fairfax & Sons Ltd v Cojuangco (1987) 8 NSWLR 145; O'Sullivan v Farrer (1989) 168 CLR 210 at 216; [1989] HCA 61 per

Mason CJ; Brennan, Dawson and Gaudron JJ.

373 See Question of Law Reserved (No 2 of 1996) (1996) 67 SASR 63, (at 6-5) per Doyle CJ, referring to P D Finn, “Official
Misconduct” (1978) 2 Criminal Law Journal 307 (at 308); see also “Official Misconduct” at 319.
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avoid alienating voters who otherwise would vote in a particular way. A town planning
power is exercised not to secure the best planning result, but to benefit a friend,

an organisation or a political party. An official is given power to allocate money

to encourage, for example, cultural activities. He distributes the money to persons
or bodies apt to support a particular political party — or to procure that they do so.
A power is given to delineate the boundaries of a municipality or a city. Prima facie the
power is given for the purpose of ensuring that local government purposes are achieved to the
greatest extent and in the best way. Prima facie, to exercise power so as to secure control of a
council by a political party is to exercise the power for a purpose for which it was not given.®'™

(Emphasis added)

10.360. It is apparent that Mahoney JA did not observe the same concerns might arise in identifying
the disqualifying purpose as Ms Berejiklian mooted might occur. Nor have the numerous cases
in which courts have considered whether public decision-makers have acted within, or beyond,
statutory and/or public power.

10.361. The necessity for members of Parliament to focus on serving the public interest in exercising their
powers, and not exercise them for “extraneous reasons” is also reflected in the cases concerning
the common law principles of the public trust obligations of public officers discussed in chapter
3. Briefly, in Sneddon v State of New South Wales, Basten JA and Meagher JA both referred
to the duty of members of the NSW Parliament to serve with fidelity for the welfare of the
community.’”® And in Question of Law Reserved (No 2 of 1996), Doyle CJ quoted with approval
Paul Finn's statement that “official misconduct is not concerned primarily with the abuse of official
position for pecuniary gain, with corruption in the popular sense. Its object is simply to ensure that
an official does not, by any wilful act or omission, act contrary to the duties of his office, does not
abuse intentionally the trust reposed in him” .37°

10.362.  As the court observed in R v Borron, the question is not “whether the act done might, upon full
and mature investigation, be found strictly right, but from what motive it had proceeded; whether
from a dishonest, oppressive, or corrupt motive, under which description, fear and favour may
generally be included, or from mistake or error. In the former case, alone, they have become the
objects of punishment” 3"/

10.363.  lItisill conceived to seek to deconstruct the duty to act impartially and to contend for differing
duties depending on the treasurer or premier’s particular exercise of public power as Ms Berejiklian
seeks to do. The concept of a duty to act impartially insofar as it relates to a member of Parliament
sits within the overriding obligation of such a person to maintain the public trust and to act in
the public interest. That is an obligation which, subject to statute as Mahoney JA explained in
Greiner v ICAC, imposes a duty to act impartially, that is, always to exercise the power for the
purpose for which the public power was granted. While as set out earlier in this report there may
be occasions when a member of Parliament can, for example, take electoral considerations into
account in making a decision, that may not be the principal reason for the decision. The overriding
consideration is that the decision must be in the public interest.

37 Mahoney D, “The Criminal Liability of Public Officers for the Exercise of Public Power” (1996) 3 TJR 17 at 20.

315 At [62] and [218] respectively, citing R v Boston.

376 (1996) 67 SASR 63, at 64-65, referring to Paul Finn, “Official Misconduct” (1978) 2 Criminal Law Journal 307 at 308.

317(1820) 3 B & Ald 433, 434; 106 ER 721, 721.
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The duty issue — conclusion

10.364.  Ms Berejiklian's submissions suggesting the duty to act impartially may differ depending on the
context are rejected.

A finding of partial conduct must involve consciousness of wrongdoing

Counsel Assistings’ submissions

10.365.  Counsel Assisting submitted that having regard to the context in which the word “partial” appears
in s 8(1)(b) of the ICAC Act (“dishonest or partial”), “partial” conduct should be construed only
to encompass conscious preferencing (whether or not dishonest) or what in another context
might be described as actual (as opposed to ostensible or apparent) bias. They also contended
that for conduct to be “partial” for the purposes of the ICAC Act, it is unnecessary for the person
engaging in the conduct to know that they are preferring a person or interest for what Mahoney
JA described in Greiner v ICAC as an “unacceptable reason”.

Ms Berejiklian’s submissions

10.366.  Ms Berejiklian submitted that a finding of partial conduct must involve consciousness of
wrongdoing (“the conscious wrongdoing issue”).

10.367.  Ms Berejiklian adopted Mahoney JAs statement in Greiner v ICAC that partiality “in s 8 involves
the vice of doing what is administratively wrong with a consciousness that it is wrong .... the term
involves not merely a consciousness of the fact of preference; it involves the additional element of’
actual or imputed appreciation that what was being done was, in the context in which it was done,
done for a reason that is unacceptable” 378

10.368.  Ms Berejiklian also relied on a passage in the Gotterson Report in which, after referring to
Mahoney JAs reasons in Greiner v ICAC concerning “partiality” in s 8(1)(b) of the ICAC Act,
Mr Gotterson said of s 32(1) of the Criminal Justice Act 1989 (Qld):

To act in a manner that is not impartial — paragraph (b)(i) — the repository of the function
or power or authority must be conscious that an individual is being advantaged or
disadvantaged, intend that the individual be so advantaged or disadvantaged, and also
appreciate that the advantage is being conferred, or the disadvantage is being
inflicted, for an unacceptable reason.*”” (Emphasis added)

10.369.  Ms Berejiklian submitted that Mr Gotterson’s statement was the approach to be taken in
considering whether conduct is “partial” for the purposes of s 8(1) of the ICAC Act, particularly
having regard to the serious consequences of a finding of corrupt conduct. It is apparent that, in
this respect, her submission is that it is necessary to find actual subjective consciousness on the
part of the repository of the function or power or authority that the advantage is being conferred,
or the disadvantage is being inflicted, for an unacceptable reason.

10.370.  Next, Ms Berejiklian submitted that the Commission should reject Counsel Assistings’ submission
“urging the Commission not to apply Mahoney JAs reasoning, and instead to proceed on the basis
that there is no mental element to ‘partial’ conduct under the ICAC Act”. While she accepted
Counsel Assistings’ reference to Gleeson CJ’s statement in Greiner v ICAC that “for conduct to
be ‘corrupt’ it is not necessary for the person engaging in the conduct to ‘think it was corrupt™”,

8 AL 162.

319 Gotterson Report at 9-10.
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Ms Berejiklian contended that this was “quite different to the necessary mental element which
inheres in the concept of partial conduct under the ICAC Act”. She relied on Jordan CJ's analysis
in R v Turnbull of what she described as the basal difference between a mens rea requirement on
the one hand, and the “ignorance of the law is no excuse” maxim.

10.371. Ms Berejiklian also submitted that the Commission should reject Counsel Assistings” “surplusage
argument” that Mahoney JAs approach gave the term “partial” in s 8(1)(b) “little work to do”,
because a knowing preference for an unacceptable reason would ordinarily be dishonest and
therefore fall within s 8(1)(b) in any event. Ms Berejiklian accepted that “[c]onduct involving a
knowing preference for an unacceptable reason may occur without any ‘dishonest” conduct”
which was the situation in Greiner v ICAC, where the Commission found the conduct of
Mr Greiner and Mr Moore involved partiality, but there was no finding of any “dishonest” conduct
within s 8(1)(b). Ms Berejiklian submitted that while in many cases the concepts of “partial” and
“dishonest” conduct may overlap, nothing in the construction favoured by Mahoney JA rendered
either term otiose.

10.372.  Ms Berejiklian submitted that Mahoney JAs analysis in Greiner v ICAC should be applied such
that, in order to make a finding of partiality for the purpose of s 8(1)(b), the Commission would
have to be satisfied of “not merely the consciousness of preferring and the intention to prefer
but, in the relevant sense, an appreciation of the fact that the person has been preferred for an
unacceptable reason”.

10.373.  Ms Berejiklian contended that the first part of that test — requiring “the consciousness of preferring
and the intention to prefer” — was not satisfied on the evidence. She argued that even if the ACTA
and RCM projects had been preferred to others for an impermissible reason (a proposition she
resisted, and for which she asserted there was no evidentiary foundation), the evidence neither
directly nor by rational inference supported a finding that Ms Berejiklian consciously preferred
or had the intention to prefer Mr Maguire; that is, to give him favourable treatment over his
Parliamentary colleagues for an unacceptable reason. This, and other factual issues concerning
issues of partiality in fact, are considered later in the report.

Conscious wrongdoing issue — consideration

10.374.  Contrary to Ms Berejiklian’s submissions, Counsel Assisting did not submit that the Commission
should proceed on the basis that there is no mental element to “partial” conduct under the
ICAC Act. Rather, their submission was that “partiality” encompasses “conscious preferencing
(whether or not dishonest) or what in another context might be described as actual (as opposed
to ostensible or apparent) bias”. Where Counsel Assisting and Ms Berejiklian's submissions parted
company is on the question of whether partiality also involves “conscious wrongdoing”, which
on Ms Berejiklian’s submissions requires a subjective appreciation “that the advantage is being
conferred, or the disadvantage is being inflicted, for an unacceptable reason”.

10.375.  In Greiner v ICAC, the Commission found that, notwithstanding that both Mr Greiner and
Mr Moore believed that what was being done was in all respects lawful, their conduct involved
the partial exercise by public officials of official functions such that they had engaged in corrupt
conduct within the meaning of s 8(1)(b) of the ICAC Act. Gleeson CJ and Mahoney JA found no
error of law in that finding. Their reasons for so doing require careful examination. Priestley JA did
not expressly address the issue although, as already discussed, he did analyse the interaction of s 8

and s 9 of the ICAC Act.
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10.376.  Gleeson CJ set out the Commission’s reasons for its conclusion at some length. They included
insofar as Mr Greiner was concerned:

10.376.1. That Mr Greiner knew that the method of appointment was unorthodox.

10.376.2. That it could not be concluded that Mr Greiner saw himself, or would be seen by a
notional jury, as conducting himself contrary to known and recognised standards of
honesty and integrity.

10.376.3. That Dr Metherell was appointed to a Senior Executive Service position as a result of a
process which was not impartial.

10.376.4. That the appointment involved, to Mr Greiner's knowledge, a desire on Mr Moore's
part to help a friend, as well as political advantage to the government, and prospectively
to Mr Greiner personally.

10.376.5. That the appointment involved filling a senior public service position otherwise than
on a competitive merit basis, in a way which favoured Dr Metherell over all other
applicants.

10.376.6. That the Commission did not conclude that at the time, Mr Greiner knew or believed
that he was doing anything corrupt, but that he saw it as a smart political move.

10.376.7. That Mr Greiner's proposed set of actions was deeply flawed in principle.

10.376.8. That Mr Greiner sanctioned the appointment of a man who had become a political
opponent, without interview, with a view to a change in the composition of the
Legislative Assembly which would favour the government, Mr Greiner’s party and
Mr Greiner personally.

10.376.9. That it was not to point either that the appointment was to be announced publicly or
to say that Dr Metherell was capable of doing the job. %

10.377.  The Commission also accepted that Mr Moore neither knew nor believed that he was doing

anything corrupt, at any time, but concluded for like reasons to those given in relation to
Mr Greiner, that Mr Moore’s conduct involved the partial exercise of his official functions.3®!
In addition, the Commission said:

Indeed the case is somewhat more clear in Moores case than in Mr Greiners. The Premier
knew that his Minister for the Environment was actuated by friendship for
Metherell, but only Moore knew the extent of that as a motivating force, and

it was considerable. He went beyond ensuring that Metherell was not precluded from
consideration for a senior public service position by reason of his controversial Parliamentary
career. Moore favoured his friend so as to ensure he got the job. It is about as good
an example as one could imagine of official functions being exercised in a manner
which was positively partial.**? (Emphasis added)

30 At 134, 138-139.

# At 140.

%2 At 140.
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CHAPTER 10: The Berejiklian allegations

10.378.  Having set out these reasons, Gleeson CJ observed that the Commissioner was “undoubtedly
correct in putting to one side any suggestion that the conduct of the plaintiffs was not corrupt
simply because they did not think it was corrupt” .3

10.379.  Mr Greiner and Mr Moore both argued “that on the facts as found by the Commissioner, the case
could not possibly fall within s 8 and the Commissioner must have made some implied error of law
in his interpretation and application of the section, in particular, bearing in mind his findings as to
the state of mind of the plaintiffs and Mr Humphry concerning Dr Metherell's appointment” .3

10.380.  Gleeson CJ rejected that submission. His Honour did not embark upon a detailed analysis of
s 8, but noted, as set out above, that “the references to partial and impartial conduct in' s 8 must
be read as relating to conduct where there is a duty to behave impartially”. His Honour also
observed, “[t]here is also room for argument as to the necessary mental element required to bring
conduct within some of the provisions of s 8”. However, his Honour held that “[e]ven if the
Commissioner’s reasoning on s 8 were affected to a degree by error of the kind attributed to him
by the plaintiffs, the Commissioner’s findings of fact, in my view, were such that it was well open
to him to conclude that the case came within the section” .

10.381. In his Honour’s view, “[gliving full weight to the Commissioner’s findings as to their subjective
honesty and their belief that they were complying with the law, nevertheless ... Mr Greiner and
Mr Moore found themselves in a position where there was a conflict between duty and
interest. This, | believe, is included in what the Commissioner meant when he said, ‘there was
no genuine merit selection’. In numerous areas of the law, with which the Commissioner
would be perfectly familiar, the law refuses to countenance decision-making with a
personal interest in the outcome. In the practical and political circumstances of Dr Metherell's
appointment, Mr Greiner and Mr Moore would have required the powers of detachment of
anchorites to give proper consideration to Dr Metherell's comparative merit ... At the very least,
the case seems to fall within s 8(1)(a)”*¢ (emphasis added).

10.382. Mahoney JA also found no error in the Commissioner’s conclusion that the conduct of Mr Greiner
and Mr Moore involved partiality.*®” His Honour addressed the issue of the mental element of s 8
in somewhat greater detail than Gleeson CJ.

10.383.  His Honour observed that the ICAC Act “is concerned with the exercise of public power [and]
[i]t is intended by it to restrain the improper exercise of such power” .*® He identified the
“mischief” with which the Act was intended to deal as “related to the fairness, efficiency and
effectiveness of the machinery of executive government”*’ (emphasis added).

At 140.

At 144,

3 At 144,

38 At 144-145.

B At 165.

38 At 151; this conclusion is consistent with earlier cases such as R v Rye Corporation Justices (1752) Say 26; 96 ER 791, in which
it was recognised that “a ‘partial (as distinct from a dishonest) exercise of public power could attract liability”; see Investigating

Corruption (at [11.200]).

% At 158.
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10.384.  Insofar as appointment to office in the civil service was concerned, his Honour held that “by its
proscription of partiality, the Parliament ... [was] concerned to prevent the misuse of public
power” .3 His Honour then made the observations set out above concerning the subtlety with
which “[pJower may be misused even though no illegality is involved or, at least, directly involved
[including] to influence improperly the way in which public power is exercised”*”
(emphasis added).

10.385.  Like Gleeson CJ, Mahoney JA held that “ordinarily, there will be no partiality if there be no
duty to be impartial” and added that “[pJartiality involves ... the advantaging of a person for
an unacceptable reason ... Preference is not, as such, partiality. A person may be preferred
for a reason which the law or the rules of the contest allow. Partiality involves essentially

that there be a preference for a reason which is in this sense not acceptable”
(emphasis added).

10.386.  As earlier noted, in Mahoney JAs view, partiality involved “not merely the consciousness of
preferring and the intention to prefer but, in the relevant sense, an appreciation of the fact that
the selected person has been preferred for an unacceptable reason ... the term involves not merely
a consciousness of the fact of preference; it involves the additional element of actual or
imputed appreciation that what was being done was, in the context in which it was
done, done for a reason that is unacceptable”*? (emphasis added).

10.387.  Mahoney JA concluded that what was done by Mr Greiner and Mr Moore was partial in this
sense. They adopted a “stratagem or manoeuvre” devised by Mr Humphry at their request
which “involved giving a preference or preferences to Dr Metherell [who] was brought
into consideration for each of the two offices by Mr Greiner and Mr Moore in
circumstances in which he would not otherwise have been considered for either of
them” > His Honour was of the view that “[t]hey knew they did not bring Dr Metherell forward
for appointment for the good of the civil service. They knew or must have known that to do it
to reward a friend or a relation would be unacceptable.”*** (Emphasis added)

10.388.  Mr Greiner and Mr Moore had argued that their conduct in preferring Dr Metherell was
acceptable because they did it for a “political reason”. Mahoney JA rejected this submission.
As earlier observed, in his Honour's view, in “the exercise of executive or administrative power ...
the ends for which public power may be exercised legitimately are limited by the law [and]
[p]ublic power, for example, to appoint to a public office must be exercised for a public purpose,
not for a private or a political purpose ... It does not follow that, for example, the place
where a public facility is to be built may be selected, not because it is the proper place
for it, but because it will assist the re-election of a party member”3*> (emphasis added).

30 At 160.

¥ At 160.

P2 At 162.

% At 162-163.

94 AL 163,

95 At 162, 163-164.
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10.389.

10.390.

10.391.

10.392.

10.393.

10.394.

0: The Berejiklian allegations

Having rejected the “political reason” as a justification, and bearing in mind the Commission’s
findings as to Mr Greiner and Mr Moore’s “subjective honesty and their belief that they were
complying with the law”, it is apparent from the passages emphasised in the previous paragraphs,
that in Mahoney JAs view, if actual “appreciation that what was being done was, in the context
in which it was done, done for a reason that is unacceptable” could not be established, then
considering the facts objectively, knowledge of acting for an “unacceptable reason” could be
imputed to them. On this basis, Mahoney JA held that it was open to the Commission to
conclude that their conduct involved partiality.?®

The consequence is that both Gleeson CJ and Mahoney JA held that considering the facts
objectively, a consciousness that what they had done was unacceptable, that is, “wrong”, could

be imputed to Mr Greiner and Mr Moore. Each determined on the Commission’s findings of fact
objectively that it was open to the Commission to conclude that Mr Greiner and Mr Moore acted
for an improper purpose, that is to say that there was impropriety in the decision-making process in
that there was no genuine merit selection.

Thus, it is apparent from both analyses, and contrary to Ms Berejiklian's submissions, that actual
knowledge or consciousness of the unacceptable reason for preferment was not necessary for

Mr Greiner and Mr Moore’s conduct to satisfy s 8(1)(b). That would, if identified, suffice, but if’
not, it could be imputed to them on an objective assessment of the facts.

The application of an objective test is consistent with the Court of Appeal’s conclusion in
Duncan v ICAC that a finding that conduct was corrupt because it “could adversely affect, either
directly or indirectly,” the performance of an official function under s 8(2) required “an objective
assessment of the capacity of particular conduct to affect the exercise of an administrative
function, which in essence was a factual question for the Commission”.%’

As Priestley JA observed in Greiner v ICAC in relation to the interaction of s 9(1)(a) — (c) (as the
ICAC Act then stood), it would be strange if's 8(2), which is the chapeau to a list of specific
activities that also constitute corrupt conduct (and is expressed in very similar terms to s 8(1)(a))
should provide for an objective test and the leading paragraphs of s 8(1) (which both overlap with
s 8(2) and with each other**®) do not.

That is also the approach the Commission has historically taken. In its April 2001 Report on

an Investigation into Matters Rising from Ministerial Statement to the Legislative Assembly, the
Commission said the following about “state of mind” issues concerning “partiality” in relation to
the performance of official functions:

[A] decision which favours a person may be regarded as “partial” but should not come
within s 8(1) simply because it is “wrong” in administrative law terms or negligent in a

civil law sense. In considering s 8 the ICAC takes into account the state of mind of each
person whose conduct is in question. The I[CAC considers whether there was an actual or
imputed appreciation that what was being done was, in the context in which it was done,
carried out for a reason which was unacceptable (see Mahoney JA in Greiner v ICAC
(1992) 28 NSWLR 125, at 162). This does not, however mean that simply because
a person does not at the relevant time believe that his or her conduct is corrupt

96 At 162.

37 12016]) NSWCA 143 (at [682]) per Basten JA (Bathurst CJ agreeing).

38 Greiner v ICAC (at 182) per Priestley JA.
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the ICAC is precluded from making an adverse finding (see Gleeson CJ at 140).
Apart from dishonest conduct, conduct beyond negligence, not amounting to dishonesty
in the accepted meaning of the term, may be conduct within s 8(1) of the ICAC Act if for
example, it amounts to reckless disregard of indicators of dishonest or partial behaviour
by others. Conflict between an official’s duty and his personal interest is also

significant. Emphasis was placed on this latter aspect by Gleeson CJ in Greiner v ICAC
(at [144 — 145].%*° (Emphasis added)

10.395. A conclusion that the term “partial” in s 8(1)(b) does not require conscious (that is, only actual
subjective) preferment for a reason which was unacceptable is consistent with the context in
which the term appears, alongside the term “dishonest”. It is clear that “dishonest” is to be given
its objective meaning, namely, referring to conduct which would be considered dishonest by
ordinary, decent people, whether or not the putative offender realised that his or her conduct was
so considered.“®® An objective test should also be applied in determining whether a person has
engaged in the “partial” conduct for which s 8(1)(b) of the ICAC Act provides.

10.396. It should also be recalled that at the time Greiner v ICAC was decided, s 9(1)(d) was not part of
the ICAC Act. As noted above, the Second Reading Speech to the Independent Commission
Against Corruption (Amendment) Bill 1994 stated it was intended to provide for the application of
objective standard, as did the existing provisions of s 9. Even if, which the Commission does not
accept, Mahoney JAs remarks could be read as requiring subjective consciousness of wrongdoing,
it is improbable his Honour would reach the same conclusion in the different statutory context,
particularly taking into account the scheme of the ICAC Act as Priestley JA explained. That
scheme has also been substantially altered by s 13(3A) and s 74BA, which provide yet further
measures to overprint s 8 and s 9 and emphasise the “mere entry point” which s 8 constitutes.

10.397. o interpret the term “partial” in s (1)(b) to require only actual subjective consciousness of
preferment for a reason which was unacceptable, in the sense for which Ms Berejiklian contends,
would limit the ambit of the provision. On her test, s &(1)(b) would impose a higher test for a
matter to constitute “partial exercise of official functions” than the test imposed by s 9(1)(d) in
relation to whether a minister of the Crown or a member of Parliament has substantially breached
an applicable code of conduct. Such a limitation is also contraindicated by the language of's 8(1)(b)
directing attention to “any conduct”, without the addition, for example, of an adjectival word such
as “intentional”, which would clearly import a subjective test.*"!

10.398.  As the Hon Peter Hall KC has written, “It will be an unusual case where a public official whose
conduct is being investigated by the ICAC voluntarily admits to having had knowledge that what
he or she was doing when exercising an official function was wrong.” 4%

10.399.  The Commission is also of the view that, having regard to the context in which the word “partial”
appears in s 8(1)(b), Ms Berejiklian's reliance on R v Turnbull is misplaced. That case concerned
the distinction between a requirement of mens rea for a criminal offence and the maxim that
“ignorance of the law is no excuse”.

39 See Investigating Corruption at [11.205].

40 Duncan v ICAC (at [376]-[378]) per Bathurst CJ; at [430] per Beazley P; at [636] per Basten JA.

1 Duncan v ICAC (at [636]) per Basten JA.

402 Jnvestigating Corruption (at 699).
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CHAPTER 10: The Berejiklian allegations

10.400.  Section 8 of the ICAC Act does not create criminal offences. Rather, it is s 9(1)(a) which refers
to a “criminal offence”, as being one of four possibilities that “corrupt conduct ... could constitute
or involve” in the process of the Commission being able to make a corrupt conduct finding. It is in
that context that any requirement of mens rea may arise, depending on the criminal offence. And in
that context, too, mens rea can of course be inferred from the circumstances.*®

Conscious wrongdoing - conclusion

10.401. The Commission rejects Ms Berejiklian's submission that s 8(1)(b) requires only actual subjective
consciousness of preferment for a reason which was unacceptable. Clearly, if a person in her
position admitted that was the purpose for which they acted, that would, as Counsel Assisting
submitted, be a factor in a finding of corrupt conduct for the purposes of's 8(1)(b) of the ICAC
Act. However, absent an admission of such consciousness, it is open to the Commission to
impute an appreciation that what was being done, in the context in which it was done, in the
exercise of official functions was being done for a reason which was unacceptable.

10.402.  The factual issues concerning whether Ms Berejiklian engaged in conduct constituting or involving
the partial exercise of her official functions in connection with funding promised and awarded
to ACTA and the RCM, by exercising public functions influenced by the existence of her close
personal relationship with Mr Maguire or by a desire on her part to maintain or advance that
relationship, are addressed later in this report.

Substantial breach of the ministerial code

10.403.  Counsel Assisting submitted that, in context, the concept of a “substantial” breach, as referred to
in's 9(1)(d) of the ICAC Act, would appear to be a reference to a breach that is not insubstantial
or trivial.

10.404. It is not apparent from her submissions whether Ms Berejiklian challenged this proposition,

however, she did submit that, in the particular circumstances of the present case, involving

no pecuniary benefit to Mr Maguire or anyone associated with Ms Berejiklian (nor otherwise
involving any misuse of office by Mr Maguire), and in which the relevant decisions were principally
made by the government (not, for instance, stand-alone decisions by Ms Berejiklian) that any
breaches did not meet the “substantial” threshold.

10.405.  In the Commission’s 2004 report, Investigation into conduct of the Hon J. Richard Face, the
Commission addressed the approach it took to the issue of a substantial breach of an applicable
code of conduct, in that case the code of conduct adopted for members of the Legislative
Assembly on 8 September 1999 as follows.**

10.406.  First, it explained that the meaning of the word “substantial” arose in Tillmanns Butcheries Pty
Limited v Australasian Meat Industry Employees’ Union ( Tillmanns Butcheries), in which Deane J said:

The word “substantial” is not only susceptible of ambiguity: it is a word calculated to conceal
a lack of precision. In the phrase “substantial loss or damage”, it can, in an appropriate
context, mean real or of substance as distinct from ephemeral or nominal. It can also mean
large, weighty or big. It can be used in a relative sense or can indicate an absolute significance,
quantity or size.*®

43 R v Boulanger (at [57]).

04 At 53.

95 (1979) 42 FLR 331 (at 348).
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10.407.  Secondly, the Commission referred to Director of Public Prosecutions v Losurdo, where the NSW
Court of Appeal observed that “it needs to be remembered that ‘substantial is a word which
may vary in its meaning depending upon the context in which it is used and the subject matter in
relation to which it is to be applied”. After considering authorities, including Tillmanns Butcheries,
the Court said:

These cases emphasise that there is no point in endeavouring to ascertain the meaning of the
word “substantial” by reference to a number of synonyms. The word is an ordinary English
word and must be given its ordinary meaning in the context in which it appears.**®

10.408.  Thirdly, the Commission referred to its September 2003 report to the Speaker of the Legislative
Assembly concerning the members’ code of conduct, Regulation of Secondary Employment for
Members of the NSW Legislative Assembly, in which it addressed the approach it took to the issue
of a substantial breach of that code, as follows:

The ICAC's assessment of what constitutes a “substantial” breach of the Code will depend
on the facts and circumstances of each particular case. The word “substantial” is given its
natural and ordinary meaning. The Shorter Oxford English Dictionary defines “substantial”
inter alia “as being of ample or considerable amount, quantity or dimensions; having weight
or force or effect, not of imaginary, unreal or apparent only”. Similarly the Butterworths
Australian Legal Dictionary defines the term as “being real or of substance, as distinct from
ephemeral or nominal; in a relative sense, considerable”.

The ICAC is of the view that the meaning should also be considered in the overall context

in which the term is used. The Preamble to the Code refers to the responsibility of MPs

to perform their duties with honesty and integrity, respecting the law and the institution of
Parliament. What constitutes a “substantial” breach will also be influenced by which clause
of the Code a Member is alleged to have breached. For example a single instance of a breach
of clause 2 (which deals with bribery) may amount to a “substantial” breach, whereas a
single instance of a breach of clause 4 (dealing with the use of public resources) may not

be regarded as a “substantial” breach. Other factors to consider may include the amount of
money or value of gifts involved, whether the conduct could also amount to a criminal offence,
the nature and extent of a failure to declare a conflicting interest and the assessment of that
conduct by other Members.*%"

10.409.  The Commission considers the same approach should be taken to the question of whether there is
a substantial breach of the ministerial code.
10.410. The question of whether Ms Berejiklian's conduct involved a substantial breach of the ministerial

code will be considered in the circumstances of each impugned decision.

96 (1998) 44 NSWLR 618 (at 622).

407 Independent Commission Against Corruption, Regulation of secondary employment for Members of the NSW Legislative Assembly:
Report to the Speaker of the Legislative Assembly, September 2003, 25; see also P Hall, /nvestigating Corruption and Misconduct in Public
Office: Commussions of Inquiry — Powers and Procedures (2nd ed, 2019) at [11.360]-[11.365].
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Chapter 11: The Australian Clay Target
Association (ACTA)

The Treasurer has requested this be brought forward and has indicated an inclination to
support the proposal. — Yogi Savania

The Australian Clay Target Association

L1

11.2.

I1.3.

11.4.

The Australian Clay Target Association (ACTA) was founded in 1947. In 2016, it described
itself'as “the peak shooting body for clay target shooting within Australia”. In 1997, the national
executive decided to move its national office from Melbourne to Wagga Wagga, and establish the
Wagga Gun Club site as a national shooting ground. Its overall objective is to develop, promote
and encourage the recreational sport of clay target shooting, an important part of which was the
development of training facilities for all ACTA disciplines.

Between 2012 and 2018, the period the subject of the Commission’s investigation in relation to
ACTA, Mr Maguire was a patron of the NSW Clay Target Association (NSWCTA), a state
affiliate of ACTA.

From at least 2012, Mr Maguire had been advocating on behalf of ACTA to secure government
funding to develop the infrastructure at ACTAs Wagga Wagga grounds. That advocacy came to

a head in 2016 and culminated in a grant awarded by the Expenditure Review Committee (ERC)
of Cabinet of $5.5 million to ACTA. Mr Maguire regarded himself as “the principal proponent
within government” for the projects advanced by ACTA and the RCM (as to the latter see further
below) in and around 2016 to 2018. In turn, Tony Turner, the CEO of ACTA, from 2013 until

18 December 2018, regarded Mr Maguire as, in effect, ACTAs “champion within government”.
When the wheels of government were running slowly, his first port of call would be to ring

Mr Maguire and say, “What do | do?”

As revealed by the following account of the circumstances in which the grant referred to

above was made, ACTASs application to the Office of Sport in January 2016, entitled “World
Championships 2018 National Ground Development” (“the ACTA proposal”), for such funding
was initially rejected outright in March 2016 because the funding amount sought exceeded

the maximum amount available under the Office of Sport’s then grant programs. By the end of’
2016, however, the Office of Sport had funded the preparation of a business case for the ACTA
proposal, and the ERC determined to approve the $5.5 million grant out of a Regional Growth—
Environment and Tourism Fund (RGETF). The RGETF had not yet formally been opened for
public application, the criteria for it had not yet been approved by the ERC and, when approved,
applications required a two-stage process the ACTA proposal was never required to undertake.
The ERC approval was subject to conditions, one of which was the finalisation of a satisfactory
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business case. The government also funded the preparation of that second business case. Ms
Berejiklian was a member of the ERC which approved the ACTA grant. She did not disclose her
relationship with Mr Maguire when she participated in that decision.

Funding applications

2012 application for funding

I1.5.

I1.6.

I11.7.

I1.8.

11.9.

11.10.

Before focusing on the events of 2016, it is pertinent to consider the history of ACTASs applications
for government grant funding prior to that time.

As at 2012, ACTA:S facilities accommodated “Down the Line (DTL) American Skeet” and
“Sporting Field” ranges, neither of which were Olympic event ranges.

On 9 August 2012, Mr Maguire wrote to the then minister for sport and recreation, the Hon
Graham Annesley, seeking a meeting with the minister, the Hon George Souris (the then minister
for tourism, major events, hospitality and racing), the then ACTA CEQO, Chris Gibson, and
himself, in relation to the development of the national grounds.

According to Mr Maguire’s letter, the purpose of the proposed meeting was to discuss ACTAs aim
to build an international standard clay target facility capable of holding events conducted at the
Olympic and Commonwealth Games. Such construction, Mr Maguire's letter advised, would also
allow Australia Cups, World Championships and selection trials to be conducted on the national
grounds.

In anticipation of a meeting to be held on 20 September 2012, to discuss this funding application,
Paul Doorn, the executive director of sport and recreation at the Office of Communities, Sport
and Recreation/NSW Sport and Recreation/Office of Sport from May 2012 to April 2017, drafted
a briefing note to Mr Annesley, dated 11 September 2012.

Mr Doorn’s briefing note recorded that since 2009, ACTA had received 27 funding grants totalling
$306,500. He pointed out that ACTA was a member body of Australian International Shooting
(AIS), which had been awarded $20,000 under the former International Sporting Events Program
to host the 2011 International Shooting Sport Federation (ISSF) World Cup in Sydney. He also
noted that whilst no specific amount was being sought in Mr Maguire's letter, the scale of the
proposed development meant that any funding application was likely to exceed funding available
under existing programs.
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I1.11. Mr Doorn gave evidence that Mr Maguire’s letter arrived fairly early in his role as the executive
director, and also at a time when part of his responsibility was managing ex-Olympic venues.
One of the challenges the agency responsible for sport and its successors had following the Sydney
2000 Olympic Games was being able to develop a business case or develop enough revenue to
be able to maintain the facilities as they were for the Olympic Games, as the users would expect.
Thus, the presence of an Olympic-standard shooting facility in Greater Sydney that was used for
the 2000 Sydney Olympics raised a question for him as to whether any further Olympic-standard
shooting facilities should be built elsewhere in NSW. In circumstances where the Sydney
International Shooting Centre (SISC) had at least additional capacity to run events, including
international shooting events, acceding to the ACTA application in his opinion would have been a
duplication of facilities, and not a good use of public funds. Mr Doorn told the Commission that he
was sure he “would have given that advice to the minister’s office”.

11.12. It appears that at the meeting on 20 September 2012, ACTA said it was asking for $1.2 million
in government funding for its project. This was the subject of a further briefing note to
Mr Annesley which Mr Doorn approved on 23 October 2012. This briefing note specifically
identified the SISC as the “NSW funded shooting complex” noting that the ISSF supported
“Olympic legacy venues ... to ensure that these venues are used for all World Cup and World
Championship events”. It observed that the SISC was “supported heavily by Australian
International Shooting Limited (AISL) for the AISL Australia Cup Series and all major ISSF
events and all International ISSF Olympic qualifying competitions including the ISSF World Cup
Series and National Championships”. It also pointed out that the ISSF supported Olympic legacy
venues and endeavoured to ensure that these venues are used for all World Cup and World
Championship events.

11.13. The ministerial briefing note was critical of ACTASs application for several reasons. First, it pointed
out that the AISL Australia Cup Series allowed athletes to compete in three shooting disciplines
all conducted at one complex to consolidate the cost of referees and travel. In contrast, the
ACTA proposal only provided for one discipline to be conducted. Secondly, the ministerial briefing
opined that ACTAs economic impact statement included ambitious forecasts for revenue and
competitor numbers, which exceeded what the SISC had historically achieved when it hosted
multidisciplinary events for AISL. Thirdly, it pointed out that to conduct only one event as ACTA
proposed would lead to “prohibitively high” event costs.

[1.14. Finally, the ministerial briefing noted that “The amount [ACTA sought] exceeds any funds
available through Sport and Recreation grants programs or existing budget allocation”.
Nevertheless, in accordance with a direction from the minister on 16 October 2012, Mr Doorn
noted that an Office of Communities, Sport and Recreation funding request would be put to
NSW Treasury (Treasury) but commented that “a low priority will be given to the project”.

I1.15. At the time this ministerial briefing was written (and throughout Mr Doorn’s work at the Office of’
Communities, Sport and Recreation/NSW Sport and Recreation), agencies annually put forward
bids for projects of interest through the Treasury process in the hope that they would be funded as
part of a budgetary process known as New Policy Proposals (NPPs). NPPs were essentially bids
or requests put to Treasury by departments for funding for the following year. NPPs were required
to be ranked by priority. Nominating a project of interest did not guarantee funding; rather, it
just put it into the mix for the State Budget process. An NPP that was given a low priority was
unlikely to be funded by Treasury.

[1.16. The ACTA NPP was put forward in the Office of Communities, Sport and Recreation (Sport and
Recreation)’s list of funding priorities for 2013—14. As predicted, it was unsuccessful in receiving
funding. Mr Annesley wrote to Mr Maguire on 3 July 2013 advising him of that outcome.

88 ICAC REPORT Investigation into the conduct of the then member of Parliament for Wagga Wagga and then premier and others
volume 2



2014 application for funding

11.17. On 23 April 2014, Stuart Ayres was appointed minister for sport and recreation, a position he
held until 2 April 2015 when the title of his ministry was changed to minister for sport. He held
that position until premier Mike Baird's retirement on 23 January 2017. He was re-appointed as
minster for sport on 30 January 2017 by then premier Ms Berejiklian.

[1.18. On 9 July 2014, Mr Maguire wrote to Mr Ayres on behalf of ACTA seeking funds to “build
an international standard clay target capable of holding events ... which are included at the
Olympic and Commonwealth games”. He further advised the minister that “this would also
allow Australian Cups, World Championships and selection trial [sic] to be held at the facility”.
The cost of this proposed project was $375,000 for equipment and $825,000 for construction and
implementation costs.

11.19. Mr Ayres replied on 27 August 2014, advising that the request to Treasury for recurrent funding
for this project for 2013—14 “was not part of the Treasurer’'s budget announcement in 2013 which
meant that funds had not been made available”. He also advised Mr Maguire of a new study
which sought to receive feedback in relation to where grassroots facilities in NSW could be
improved in order to establish a data base of sporting infrastructure, identify gaps in the provision
of sporting infrastructure and to develop an assessment framework that would allow new projects
to be prioritised. He said that he had written to local councils and state sporting organisations,
including ACTA, to assist in the collection of relevant information and that ACTA would have the
opportunity to submit proposals that it believed should be considered as part of this study.

11.20. The study to which Mr Ayres referred was called “The Future Needs of Sport Infrastructure
Study” (“the FNOSI study”). It was set up by the Office of Communities, Sport and Recreation
to be able to verify the process it used to get proposals from state sporting bodies to enable it to
rank project proposals.

2016 application for funding

[1.21. On 27 January 2016, Mr Maguire again wrote to Mr Ayres, on this occasion enclosing an
ACTA proposal entitled “World Championships 2018 National Ground Development” dated
| January 2016. Mr Maguire also advised Mr Ayres that he had “approached” the treasurer (then
Ms Berejiklian).

11.22. Mr Maguire described his conduct in approaching Ms Berejiklian as “standard procedure”,
explaining “l would have written to a number of ministers from time to time. Depended who
was in the cluster. We all did it. The more doors you knock on, the more letters you write, the
better your chances of securing something.” However, he agreed that it was “possible” he had
approached Ms Berejiklian directly with a view to lobbying her and that at least during the period
from 2015 to 2018, he had closer and more regular available contact with Ms Berejiklian than he
would have had available to him in relation to other ministers.

11.23. The ACTA proposal advised that ACTA was planning to build a new clubhouse/national
administration office complex on its national ground prior to the World Trap Championships to be
held in March 2018 (“the 2018 World DTL Championships”) at the national ground. The ACTA
costed the works for which it sought funding at $6.1 million but noted it had committed
$1.2 million to the project.

11.24. The proposal also noted the involvement of the NSWCTA, of which it will be recalled
Mr Maguire was a patron, in the following terms:
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The New South Wales Clay Target Association (NSWCTA) is supportive of the
development of the National ground confirming they will continue to hold their
State Titles at the National Ground and will also use the National Ground as their
official Head Quarters. (Emphasis added)

It is anticipated that most National Championship [sic] will be held at the National Ground
with the New South Wales CTA (The largest State for memberships) conducting their State
Championships and Development camps. The standard of the facility will be of such a high

standard that Clubs and Associations will naturally use the facility on a more frequent basis.

11.25. Mr Turner gave evidence during a compulsory examination that ACTA had secured the 2018
World DTL Championships by May 2013. Part of his responsibility as CEO was to secure funding
for a new clubhouse/conference centre prior to the event and also to run the championships.

11.26. Mr Maguire's 27 January 2016 letter was referred to the Office of Sport to prepare a response.
Sharon Power, the executive services coordinator in the Office of Sport, drew it to Mr Doorn’s
attention, because she remembered that he had dealt with “something like this” previously.

He confirmed her recollection was correct, and that it had been “put it up as a NPP and ... was
knocked back”. He also remarked that it was “before FNOSI”.

11.27. At the time the ACTA proposal was received, the NSW Government was pursuing its own
World Cup bids for the SISC. Mr Doorn believed funding the ACTA proposal would weaken
the Office of Sport’'s own proposals to host such events. This led to a “competitive tension from
[his] perspective”. This was because there was a potential for the NSW Government and ACTA
to be applying for the same grant to run the same kinds of event. He asked rhetorically, “why
would you invest ... in a facility when you've already got a facility that could host that event?”
Mr Doorn agreed with Counsel Assisting’s proposition that “you might actually spend a whole lot
of government money and the only thing that you achieve is moving benefit in effect from a facility
somewhere in one place of the state to moving it to another place in the state”.

11.28. Ms Power prepared a memorandum dated 18 February 2016 concerning Mr Maguire's letter
and the ACTA proposal for Matt Miller, the Office of Sport chief executive. Mr Miller approved
it on 23 February 2016. The memorandum noted the history of Mr Maguire’s unsuccessful
representations for funding on behalf of ACTA and the January 2016 application and advised:

[the ACTA project] has not been included in the 2016/17 New Policy Proposals being put

Jforward to Treasury.

Wagga Wagga Council is participating in the Future Needs of Sport Infrastructure Study
however, the [ACTA project] has not been identified as one of their priorities.

11.29. Mr Doorn said that as far as he recalled, at the time it was received, the ACTA proposal was, and
remained, “a low-priority project”. Indeed he said, having regard to Ms Power’s memorandum,
that it held that status both within the NSW Government bureaucracy and within the Wagga
Wagga City Council.

11.30. Mr Ayres replied to Mr Maguire on 14 March 2016, advising, “The project falls outside the scope
of current Sport and Recreation funding programs, as the funding amount sought is in excess of
the maximum amount available under current grant programs”. He reiterated his 2014 advice
that the application to Treasury for recurrent funding for ACTA for the year 2013—14 was not
successful. He noted that “Sport and Recreation receives many requests for assistance from
across NSW for a diverse range of projects and programs, unfortunately it is not possible to meet
all requests for assistance.”
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11.31. Mr Maguire wrote back to Mr Ayres on 24 March 2016. He asked if consideration could be given
to the minister meeting Mr Turner. He again attached a copy of the ACTA proposal of January

2016.

11.32. On 3 April 2016, Mr Turner advised the ACTA national executive meeting that Mr Maguire was
continuing efforts to obtain a meeting with Mr Ayres “regarding funding support”.

11.33. On 29 April 2016, Mr Turner was invited to attend a meeting to be held on 18 May 2016 with
Mr Ayres’ chief of staff, Chris Hall, and Marc Landrigan, Mr Ayres’ sports policy advisor.
He forwarded the email advising of the meeting to Mr Maguire, thanked him for organising it and
asked if he would be attending. On 3 May 2016, Maguire asked his staff to advise the minister’s
office he too would be attending the meeting. As events transpired, the meeting was attended
by Mr Maguire, Mr Turner and ACTA president Robert Nugent. According to the minutes of
an ACTA national executive meeting, at the 3 May 2016 meeting the ACTA “proposal was
presented to the Minister for Sport Mr. Stuart Ayres through his Chief of staff and treasury staff
[and] has been submitted directly to the Treasurer”.

11.34. On 30 May 2016, Mr Turner wrote to Mr Maguire attaching a series of costs and projections
detailing the benefit of the ACTA proposal to Wagga Wagga. Mr Maguire replied on the same
day, “Great work, | am going to the Premier with the package, see if | can get a one-off cheque to
get this done.” The premier at this time was Mr Baird.

11.35. On 14 June 2016, Mr Turner wrote to Mr Maguire seeking an update on progress as he was to
attend a full executive meeting shortly and wanted to be able to provide a report on the ACTA
proposal, “if possible, a positive one”. Mr Maguire replied, informing Mr Turner he had taken the
proposal to the premier and Mr Ayres directly. He advised Mr Turner that “our best opportunity
is poles and wires funds which have not been opened for applications yet, think that will be around
October”. Mr Maguire also stated he had spoken with the Hon John Barilaro, the treasurer (then
Ms Berejiklian), and the finance minister (then the Hon Dominic Perrottet) in relation to the
project, adding, “They were in Wagga last week so | took them past to see the site”.

11.36. Mr Ayres was not part of that contingent. However, some time before August 2016 he visited the
ACTA site during a tour of Wagga Wagga. Mr Ayres could not recall whether there had been any
interaction or correspondence with his office prior to this visit, though he thought there “may well
have been”. It seems most probable that the visit was a product both of the ACTA meeting with
Mr Hall and Mr Landrigan, as well as Mr Maguire’s personal representations to Mr Ayres.

11.37. Mr Ayres said his visit to the ACTA premises took place during a visit to VWagga Wagga to make
announcements for other funding grants. Mr Maguire accompanied him on the visit to the ACTA
premises. Mr Ayres said that it was during this visit that he formed the view for a number of
reasons that the ACTA project “had a lot of merit”. Those reasons included the upcoming World
DTL Championships event to be hosted there in 2018, that it was a regional project for a national
association, the location was good for a shooting event, they had a good relationship with their
neighbours, there was the prospect of the clubhouse having multipurpose uses and there would
have been an opportunity to drive additional visitor-economy benefits to that region as well, the
latter observation being based on “experience”.

11.38. Nevertheless, Mr Ayres said he would have wanted to “validate” his view that those kinds of
benefits would likely be achieved through the use of government money. In this respect he would
have wanted an appropriate business case, undertaking some further analysis as to the potential
benefits of spending government money. At no stage did he think the government needed to fund
this proposal to counteract the Shooters, Fishers and Farmers Party in regional NSWV.
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11.39.

Despite there being an Olympic-standard shooting facility available in Sydney, Mr Ayres took the
view that the regions must be provided for.

Government funds the first business case

11.40.

11.41.

11.42.

11.43.

11.44.

11.45.

Towards the end of the 2015-16 financial year, on 17 June 2016 (about a month after the meeting
between the ACTA representatives and Mr Maguire, and Messrs LLandrigan and Hall) Mr Miller
wrote to Mr Doorn and John Egan (the director of facility, strategy and planning at the Office of
Sport) seeking a brief “which proposes project options as below so the Minister can sign off and
arrangements put in place for agreements before 30 June”. This appears to have been an effort
to spend unallocated funding monies before the end of the financial year, or, in the vernacular, to
“look around ... hollow logs” to see whether there are unexpended funds that might be able to be
expended before the end of the financial year.

In a briefing note dated 29 June 2016, endorsed by Mr Doorn and approved by Mr Miller,

Mr Ayres was advised that as at 22 June 2016, the Office of Sport had $2.4 million available to
support sport facility projects. These funds were “uncommitted funds ... available to support
a number of sport facility projects that selected State Sporting organisations and Councils
have identified as a priority under the Future Needs of Sport Infrastructure Study (FNOSIS)
The briefing note indicated that a list of suitable projects was attached. ACTA was identified as
recommended to receive a total of $40,000 to develop a business case. This was approved by

Mr Ayres. According to Mr Egan, the Office of Sport would not fund a project worth $6.1 million
without a proper business case. He identified the figure of $40,000 as the amount to allocate for
the business case by asking the Office of Sport’s asset management team the rough figure for a
business case of this nature, who said $40,000 was an average spend for one.

”

Mr Doorn said it was not standard practice for the government to fund, in effect, the preparation
of an application by a sporting organisation seeking substantial money for a building project,
including a business case. It did happen from time to time, but it was rare.

Mr Egan also said that for the Office of Sport to fund a business case was “unusual”. This was
because “under our grant program we don't provide money to fund feasibility studies or business
cases, so whether it's the Regional Infrastructure Fund or the Greater Sydney Fund or any of the
other ones we administer”. Rather, the Office’s expectation was that the applicant for funding
“provides the business case of [sic] the feasibility study to us, and that they fund it out of their own
money” . Although “over the years people have written in to the different ministers and said could
we have funding for a business case [o]ur stock standard answer in all the ministerial letters is that
the Office of Sport does not provide funding for feasibility studies and business cases”. He said
that the difference in relation to the ACTA proposal was that “the Minister wished to fund a
business case”.

In addition to his views about the low priority to be accorded to the ACTA proposal generally,
Mr Doorn recollected that one of the challenges with the ACTA project was the lack of
information or a lack of detail about the proposal. However, he said that that money would not
have been spent on a low-priority project, even if it was only $40,000 to put together a business
case, unless such a proposal had at least some political support within the ministerial office of the
then minister, Mr Ayres.

Mr Ayres agreed that he wished to fund the ACTA business case. He disagreed with Mr Egan’s
view about the “stock standard answer”, although he accepted that he did not recall “all of

the forms of correspondence that would have gone back”. However, he did agree that the
Office of Sport “would have had our standard piece of correspondence when people were ...
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seeking funding [for a business case] to direct them back towards the funds that were available for
people to make application to”.

[1.46. Mr Ayres said the decision to allocate $40,000 to ACTA to fund a business case was “to
determine whether we could take it forward as a proposal to government”. There were three
things about the ACTA proposal in his view which gave it sufficiently high priority that it should
get money as distinct from many other proposals that could have been the subject of funding.
They were the strong advocacy by Mr Maguire for a sustained period of time, the fact that
Mr Ayres had visited the site and was confident that the project could be delivered and the fact
of the World Championship event in 2018. Mr Ayres walked back somewhat from these three
reasons later in his evidence (albeit only to the extent of re-ordering their priority), in particular,
the emphasis he had placed on Mr Maguire’s advocacy, saying “[ T Jhe most important factor about
this project proceeding is that | determined it had merit”. Nevertheless, while he thought the
ACTA proposal had merit, “it needed greater research or a business case behind it for [him] to feel
confident enough to take that project forward”.

11.47. Mr Ayres was asked why the government would fund a business case rather than the proponent.
He told the Commission, “[Alt the time | actually thought we were approving funds of the Office
of Sport to conduct that business case”. It was put to Mr Ayres that as a matter of general
practice, if a private organisation wanted money from the government, it would usually be required,
at its own cost, to demonstrate to the government that the money should be paid. Mr Ayres told
the Commission that was a “case-by-case process”. While he accepted that the key information
was the department’s advice, he said, “obviously | have the ability to direct those funds”.

11.48. Thus, in Mr Ayres view, it was ultimately a matter for him as minister to decide where
uncommitted funds went, whether or not they had been identified as a priority in the FNOSI
study. He could not recollect whether the Office of Sport had a position one way or another as to
spending the substantive money in relation to building the clubhouse facility.

11.49. On 3 August 2016, Mr Ayres replied to Mr Maguire's letter of 24 March 2016. He asked
Mr Maguire to pass on his thanks to ACTA for showing him around their venue on his visit to
Wagga Wagga. He confirmed that he had approved funding of $40,000 to ACTA to assist in the
preparation of a business case to support ACTASs funding request for the project and advised that
he “look[ed] forward to receiving their Business Case in the near future”.

11.50. Mr Maguire claimed credit for the decision to fund the ACTA business case. He said it was a
product of him being a “serial pest” in “[bringing] the minister to meet and actually visit onsite
and see for himself the plans, view what Clay Target [sic] proposed and the reasons why so he
understood the project, and, and agreed with me that there was terrific benefit for the community
in it. So that's what happened. | pestered them till, and brought them here, and I'd show every
minister that visited here, every one of them.”

11.51. The ACTA funding was drawn from the Office of Sport’s recurrent budget ($15,000) and the
Sport and Recreation Fund (a grant fund administered by the Office of Sport) ($25,000).

11.52. Mr Ayres agreed that, of all the projects that received funding at the end of the 2015—16 financial
year, the ACTA proposal was the only one that received funding for a business case.

The ACTA business case

[1.53. On 12 September 2016, Mr Turner wrote to Mr Ayres on behalf of ACTA, enclosing the ACTA
business case. He thanked the minister for providing funding for it and stated, “The figures used
in the study are very conservative to ensure we have provided a balanced study of the minimum
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11.54.

[1.55.

11.56.

11.57.

11.58.

11.59.

11.60.

benefits and not overstating [sic] our case”. He enclosed a 40-page business case developed by

GHD on behalf of ACTA.

The business case outlined the ACTA proposal for the development of a large clubhouse/
conference facility and associated infrastructure at the existing ACTA facility in Wagga Wagga.
At that time, the ACTA national ground was located at Tasman Road and the ACTA national
office was located adjacent to the national ground in Copland Street. The proposal was to create
a club house with a restaurant, up to 900-seat conference facility and integrated offices and a new
main entrance on Copland Street.

The ACTA business case stated that "ACTA proposes to invest $1.2 million of its accumulated
funds for this proposal and propose[s] to obtain the remainder of funds required from the
Australian Government”. It noted that the “total upgrade has been budgeted at $6.1 million,”
but elsewhere the figure $6,678,024 appeared against the heading “Net cost”.

The ACTA business case explained under the heading “Cost Benefit Analysis”, that the
“methodology employed in this report is a rapid Cost Benefit Analysis (CBA)”. It added that

“The CBA model aims to capture the most significant measurable benefits and costs, but given
the limited timeframe, resources and information available, not all benefits/costs relevant to

the project have been measured and included”. Among the economic benefits considered was
‘Additional tourism—the value of additional tourism to the Wagga Wagga L GA brought about by
the project”. This was among the considerations which led to the conclusion that the benefit-cost
ratio (BCR) of the ACTA proposal was 2.31. As Michael Toohey, a director in the Office of Sport,
said in his evidence, a BCR analysis has to look at the effect of a project from the perspective of
the state economy, not the local economy.

In Box 2, headed “Decision criteria”, the ACTA business case explained the BCR as “the ratio
of the present value of the incremental benefits of the project case to the present value of the
incremental costs of the base case” and said, “Projects with a BCR greater than one have net
benefits to society over the appraisal period”. A BCR greater than one means that the benefits to
the state outweigh the cost to the state. If the BCR is less than one, it is costing the state more
money than the benefit it is receiving from the expenditure of funds.

The effect of the ACTA business case assessing the BCR of the ACTA proposal at 2.31 was that
the benefits to the state were assessed as 2.31 times more than the cost of funding the project
over the lifecycle of the asset.

Mr Ayres regarded the ACTA business case as sufficient to support a proposal for funding.

He regarded the BCR of 2.31 as a “strong result”, albeit “on the optimistic side”. Nevertheless,
he saw the BCR as “the main justification for why [he wanted] to continue advancing this
project”. He said that he regarded the author of the ACTA business case, GHD, as a reputable
organisation which had done work for the Office of Sport previously. He thought the BCR gave
him the validation he was looking for so that he could take forward a proposal to either the ERC
or a future budget submission.

Mr Ayres could not recall whether he asked the Office of Sport either directly or indirectly
through his advisers as to their views on the quality or satisfactory nature or otherwise of the
ACTA business case, nor whether he asked for or received any advice as to whether the ACTA
business case had been prepared in accordance with Treasury guidelines.
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The due diligence of the proposal

[1.61.

11.62.

11.63.

11.64.

11.65.

11.66.

11.67.

As a matter of ordinary practice before a submission is prepared for Cabinet or a committee of’
Cabinet, the relevant government department undertakes “policy planning, project management,
research, data collection, analysis, impact assessment and targeted consultation”. Mr Toohey
described such work as the “quality control process” and “the due diligence of the proposal”.

As the discussion below will demonstrate, and as Mr Ayres agreed, these important processes
were not undertaken in relation to the ACTA proposal. This was because he did not feel it was
required as he “had a business case that had a BCR of 2.3 and supported a project that | thought
was meritorious”. Mr Ayres made that decision himself, without, as far as he recalled, any advice
from his agency, the Office of Sport, or Treasury.

Having formed this view, Mr Ayres asked his chief of staff to have a Cabinet minute prepared to
take the ACTA proposal to an ERC meeting before the end of the year.

Mr Ayres decided to place the ACTA proposal before the ERC rather than putting it forward

as a “new policy proposal” through ordinary budget processes because of what he perceived

as time limits for the construction of the project having regard to the fact that the 2018 World
Championships were looming large. He also saw increased prospects of success by putting

the ACTA proposal forward through a process separate from the “sea of projects by multiple
ministers” that would be put forward in the course of preparing the next State Budget. He did not
accept that it was unusual to put a proposal of $5 million or so for a single project before the ERC
—“not at all”.

On 26 October 2016, Mr Hall sent Mr Doorn an email saying, “‘As discussed can we get an

ERC minute to build this facility in Wagga?”. Mr Doorn replied, “Got it”. Mr Doorn never really
understood the urgency in the minister’s office asking for the ERC submission, although he
assumed at the time that the office had been given an opportunity to place the ACTA proposal on
an ERC agenda and the necessary papers had to be prepared quickly.

The next day, on 27 October 2016, Office of Sport employee Geoff Taylor sent Mr Doorn and
others in the Office of Sport an email asking them to send him any new policy proposals by

4 November. Mr Doorn forwarded the request to colleagues Michael Bangel, Mr Toohey and

Mr Egan, and advised them of his current list of five potential NPPs, one of which was ACTA.
Mr Doorn said he did this notwithstanding the previous day’s exchange because his experience
was that “just because something’s on the agenda of an ERC ... sometimes they, they don't make
it past being placed on the agenda”. Accordingly, continuing the NPP process was “having a bet
both ways”. He observed that “the NPP is about forecasting money that might be built into the
state’s budget for the following year, whilst an ERC minute might be around seeking funds that
might be available here and now”.

On 2 November 2016, Philip Dean, who was apparently responsible for records management

in the Office of Sport, sent Mr Doorn an email in regards to the “new proposal Clay Target”.

He advised Mr Doorn that “This was submitted as a grant funding application for 2013-14
funding (not last year and earlier than | thought); It was rated lowest of 15 proposals that year and
not funded.”
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“Fancy a challenge?”

11.68.

11.69.

11.70.

IL71.

11.72.

11.73.

11.74.

I1.75.

[1.76.

On 14 November 2016, Mr Hall telephoned Mr Doorn and asked the Office of Sport to develop a
submission urgently for the ERC requesting funds for the upgrade to ACTASs club house and site
in Wagga Wagga. He explained that the minister’s office was “trying to secure a slot in the ERC
forward agenda—date TBC”. In emailing Mr Hall's request to his colleagues, Mr Doorn noted that
“We have previously recommended that this issue be dealt with in NPP process for 2017/18 budget.
Apparently, the announcement of the Invictus Games to be hosted in Sydney has ACT [ACTA]
excited that they may be able to host this event at their site. (FYl-our own Sydney International
Shooting Centre was the host for the clay target shooting discipline at the Sydney 2000 Olympics)

»

The idea that ACTA may have been able to host the Invictus Games in some respect appears to
have emerged from an article in the Wagga Wagga newspaper, The Daily Advertiser, the previous
day, on 13 November 2016, entitled “Wagga will bid to host the Invictus Games' clay target
shooting event”. It reported that Mr Maguire had “revealed the city will bid to host an Invictus
Game event in 2018”. It also reported Mr Maguire as saying, “l spoke to the Premier who told
me to ‘go hard”. Mr Baird had no recollection of that conversation, but agreed it was possible
Mr Maguire had raised it with him and that he would have been supportive if the concept was
“There’s an event and we want to bid for it”.

Mr Maguire forwarded a copy of the article to Mr Ayres, Ms Berejiklian (to her direct email
address, not her public facing one), Mr Hall and Gavin Melvin in the premier’s office at 7.41 am on
14 November 2016 with the subject line: “City shoots for Invictus Games, we need our building
to hoste [sic] it”. At 8.02 am he sent it to Mr Hall again, on this occasion with the subject line
“The clay target article, we need some action and funds ASAP”. Mr Maguire agreed that his
conduct in sending the article to so many people was reflective of his behaviour as a “serial pest”.

Mr Doorn said he could not recall why Mr Hall asked that the Office of Sport act urgently but
surmised that it may have been because of the necessity prior to a matter being considered at the
ERC that it be circulated to Treasury and Cabinet colleagues.

On 15 November 2016, Mr Doorn forwarded his email to Mr Toohey with the remark, “Fancy a

challenge? MO [minister’s office] has requested a draft ERC submission today!” The email
attached the ACTA business case.

Mr Toohey had worked in government for all his professional career. He had worked in Treasury,
and the Department of Premier and Cabinet. He was seconded to the Office of Sport as a
director in October 2016. He reported to Mr Doorn. He held an Executive Master of Public
Administration and a Graduate Diploma in Public Sector Management from Curtin University.

There were a number of aspects of the ministerial request to prepare an ERC submission within a
short period of time which Mr Toohey regarded as out of the ordinary.

First, according to Mr Toohey;, it was “extremely unusual” to be asked to develop an ERC
submission in a day. Rather, in the ordinary course it would take some weeks to develop such a
submission, including undertaking the due diligence of the proposal. Mr Doorn shared Mr Toohey's
view that such preliminary work is ordinarily done before preparing an ERC submission, and that it
would not be possible to do such work if asked to prepare an ERC submission in a day.

Mr Toohey found out in the days after he started working on the ERC submission that the
ACTA proposal was said to be relevant to bringing the Invictus Games to Sydney and also for
the DTL World Championships in 2018. However, he learned that it was not relevant to the
DTL event as that had already been secured by ACTA at the Wagga Wagga site. Accordingly,
it could not be said that the upgrade of the facilities that ACTA proposed was needed for the
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11.77.

11.78.

11.79.

11.80.

11.81.

11.82.

DTL Championships. Nevertheless, there was a timing risk in that if construction would not be
completed in time, it would potentially compromise the hosting of the event.

Mr Toohey described the “bigger claim” of ACTA hosting the Invictus Games as “imaginative”
having regard to the fact that the Invictus Games did not include any shooting events. In any
event, as he ascertained after undertaking the enquiry flagged in his 15 November 2016 response
to Mr Doorn, the Invictus Games were to be held within the Sydney metropolitan area.

Secondly, neither Mr Doorn nor Mr Toohey understood why there was such urgency to have an
ERC submission prepared about the ACTA proposal. Though the reason for the urgency was not
explained, the need for urgency was, however, clearly conveyed by the minister’s office.

Thirdly, Mr Toohey said that an ERC submission seeking approval of funding is an exception or
alternative to pursuing funding by way of a new policy proposal. This view reflected the ERC
procedural and operational rules which are set out later in this chapter.

Mr Toohey’s response to the gauntlet Mr Doorn threw down was to reply to Mr Doorn within the
hour, “Sure...”, which reflected his view, “I'll do my best but it's an unusual thing I'm being asked
to do.” He continued “I think the ERC sub should be for funds for an independent feasibility study,
prelim business case etc. | can't see that funds would be allocated on the basis of the attached
business case. Do you want to canvass with the EDs [executive directors] and we can sort out
who does what?”

Mr Toohey’s observation reflected a “NSW Cabinet System diagram” which outlines steps to

be taken outside eCabinet and inside eCabinet for a submission to be placed before Cabinet or a
committee of Cabinet for decision. Nigel Blunden, who was Mr Baird's director of strategy, and his
senior adviser when Mr Baird was treasurer, explained that eCabinet is the electronic document
management system that deals with Cabinet submissions and submissions to committees of
Cabinet. He said that the NSW Cabinet System diagram reflected the common practice that was
taken to submissions that went to the ERC for consideration.

The NSW Cabinet System diagram sets out times allocated to various stages of the submission
process, such as “Outside eCabinet, Pre-draft, Policy planning, project management, research,
data collection, analysis, impact assessment, targeted consultation.” Inside eCabinet, the
“Proposal” also goes through a number of steps: “Draft Submission Stage, Comments on Draft
(min 5 days), Final Submission Stage, Coordinated Comments (min 2 days)” and “lLodgement,
(min 6 days before the meeting.” Following the comments on the draft submission, the diagram
allowed for a redrafting of the submission to take into account draft comments. Mr Blunden said
the staged process that involves interagency comments before anything gets before the Cabinet or
a committee of Cabinet allowed other agencies adequate time to comment on a proposal.

A purported business case

11.83.

11.84.

Mr Toohey described the ACTA business case as “purport[ing]” to be such. This was because
none of what he described as work essential to the preparation of a cabinet submission, such as
the due diligence of the proposal as set out in the NSW Cabinet System diagram, had occurred to
what he thought was the standard level of thoroughness.

Mr Toohey concluded from his first impressions that the ACTA business case did not “stack up”
for several reasons, all of which were material matters:

« there was no project plan, so the Office of Sport had no idea of how long the project would
take to deliver
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« there was no real design work, only an aerial map of the area where the proposed
building was going to be built so there was no basis to know whether or not the projected
$6.7 million construction cost was correct

« there was no risk or options analysis which was standard work to substantiate the costs*®

+ he was not aware of any competitive process around the selection of the site insofar as
what was being provided was a conference facility: that is, no comparison of whether
greater or lesser economic benefit may flow to the state from constructing a new
conference facility with public funds in (say) Albury as distinct from Wagga Wagga —
such testing should be part of the options analysis and the ACTA business case

« the economic analysis was somewhat optimistic, and it did not make sense: it was based
on an influx of tourism particularly from international tourism but it was talking about one
international event every 12 years

« it did not comply with key sections that Treasury policy around business cases expected

- there was no way of knowing whether the costs were robust as the ACTA business case
did not comply with Treasury policy in this respect

« there was an assumption that travellers would be staying longer without any change to the
event calendar which did not seem to follow from the fact of an upgraded clubhouse alone

« there was no basis upon which to assess the accuracy of the costs, nor any indication of
whether the $6.7 million factored in a contingency fee

« there was no indication as to who would pay for operational and maintenance expenditure
costs

« there was no indication of how the project was to be managed, nor any assessment of the
risk that it could be delivered at all or at least on time, so as to be able to determine whether
it was a feasible project

+ he estimated costs within the ACTA business case were internally inconsistent (variously

$6.1 and $6.7 million).

11.85. Mr Toohey further told the Commission that the ACTA business case was focused on benefits
to Wagga Wagga, and the assumptions underlying it appeared to be based on conferences already
taking place elsewhere in Wagga Wagga so as to amount to “cannibalising local events”, such that
it may not have accurately conveyed net benefits even at the level of the local economy — which
in any event was not the correct method to calculate the BCR. Rather, (as earlier indicated) that
analysis had to be undertaken by reference to the benefit to the state economy.

11.86. In short, in Mr Toohey’s opinion, the ACTA business case was not of sufficient quality or rigour to
support a grant of the many millions of dollars that were being sought. He regarded it as providing
“scant and inadequate information that didn't meet the NSW Government’s own standards
and policies”. He could not understand why the ACTA proposal was being pursued “on such a
flimsy basis”.

48 Mr Toohey's view concerning the absence of an options analysis was consistent with the NSW Government “Guide to Cost
Benefit Analysis” as in force at March 2017 which states that a cost benefit analysis from which a BCR might be derived “should
canvass a range of realistic options. It is not sufficient to assess only a single option. The challenge is to specify and shortlist a realistic
set of alternative options”. Although that policy and guidelines paper did not exist at the time that the business case was prepared,
similar guidelines did exist to similar effect: see, for example, NSW Treasury, Economic Appraisal Principles and Procedure Simplified
(TPP 07-6) at [6.2] and NSW Treasury, NSW Government Guidelines for Economic Appraisal (TPP 07-5) at [4.2].
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11.87.

11.88.

11.89.

11.90.

When shown Mr Toohey's reply to his 15 November 2016 email, Mr Doorn said it confirmed

his recollection “that we were lost for the, the detail about the [ACTA] project”. He shared

Mr Toohey's view that the project could not be supported on its underlying merits — “it didn't stack
up”. He understood the argument advanced by ACTA to be predicated on increased tourism into
the regions but, as might be expected of the Office of Sport, they “weren't experts on regional
tourism” and from a sporting facility perspective, there “certainly wasn't enough benefit from ...
what [the Office of Sport] could see”.

It would have been consistent with Mr Doorn’s practice at the time to relay the view the Office
of Sport had formed about the ACTA proposal to “the minister’s office ... because that would
then structure the way in which we would present a recommendation or the language we

used in a Cabinet submission”. The advice would have been to the effect that “the quality of
the information available to the Office of Sport as at Novemnber of 2016 was not of a sufficient
quality as should properly support funding for the building project”. He would be conveying that
information to both his chief executive, and he and the chief executive when they met with the
minister and the minister’s office would be having those discussions with them as well.

In summary, the Office of Sport adopted the position that “additional support information”
should first be obtained before committing to funding the ACTA proposal due to its view that the
information available at the time that the ERC submission was being drafted was not of sufficient
quality or detail to support a building project of the magnitude sought. Its position was that the
ACTA proposal:

+ was seen as a low-priority project, having been ranked lowest priority in the 2013—14 new
policy proposals

+ had not been identified as a priority as part of the FNOSI study

+ was not supported by a business case of sufficient quality or detail as would support capital
expenditure of the magnitude proposed

« did not take into account that there was already an existing Olympic standard shooting
facility in the Greater Sydney area with which it would compete for events.

Despite its concerns, the Office of Sport continued to assist with getting the ACTA proposal
before the ERC. Mr Doorn was questioned by Counsel Assisting about this assistance in the face
of the strong opposition to the proposal within his department:

[Counsel Assisting]: Would you regard it in your experience as a career limiting move
to in effect continue to give advice to the minister to the effect
that, well, we think this is a bad idea?

[Mr Doorn]: Yeah, [ think there comes a point in time where you, you would,
yeah, | think that using that language, youve been given a task by
the minister. Youve had the robust discussion in either minister’s
meetings or whether it's to do with in briefing notes and then
the time comes to present the information, you would present
the information that’s going to be proactive, allow the
minister to achieve his policy objectives and in this case
trying to find a way to get that funded.

[O]: Is that language that youre prepared to adopt in answer to my
question a career limiting move?

[A]: Oh, yes. No, no. Yeah, no. | mean I, I'm not suggesting its a
sackable offence or anything like that, but one of the things youve
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got to do as a senior public servant is ride that balance between
giving frank and fearless advice, and then once, once that's gone,
you would then say okay, well, ['ve given, if the decision is to still
progress then were going to clearly make our best endeavours to
support the policy objectives of the government.

[O]: Because ultimately the minister as the elected individual
rather than the agency representative has to make the
decisions in relation to issues of this kind.

[A]: Yeah, correct, correct.
(Emphasis added)
11.91. Having taken up Mr Doorn’s “challenge”, Mr Toohey began drafting an ERC submission for the

ACTA ERC proposal. It ultimately went through seven iterations until approved to go before the
ERC just before that meeting took place.

A flimsy basis for funding

11.92. The first ERC draft, produced on 15 November 2016, reflected Mr Toohey’s concerns about
the paucity of detail in the ACTA business case. It proffered two alternative courses of action:
either that the ERC allocate $500,000 to the Office of Sport to engage consultants to prepare a
feasibility study and business case for the ACTA clubhouse/conference facility; or that the ERC
approve the allocation of $6.7 million to the Office of Sport to develop the facility. The draft
pointed out that “In the absence of a feasibility study and because capital cost estimates have
not been market tested, it is unlikely that they are within the levels of robustness recommended
in NSW Treasury’s Guidelines for Capital Business Case”. Among other recommendations, it
proposed that the ACTA should enter a formal commitment with the Office of Sport to work
with Infrastructure NSV to confirm, through market testing, the capital cost of the project to the
level of robustness required in Treasury's Guidelines for Capital Business Cases and to review the
ACTA business case prior to going to market for the delivery of the facility.

11.93. Mr Doorn’s recollection was that this first draft would have been used “to have a discussion
with the minister’s office”. This was not an uncommon sort of dialogue — “there would always
be consultation.” However, that involving the ACTA “was a little bit more iterative than others,
that were ... a bit more cut and dry”. The need for more discussions arose from “whether the
minister or the minister’s office were asking for the money straight upfront, or whether or not it
was sort of more [the Office of Sport’s] position to, to seek ... additional support information”.
The interaction with the minister’s office can be seen by people such as Mr Ayres’ chief of staff,
Mr Hall, making amendments to drafts of the ACTA ERC submission.

11.94. Mr Doorn’s recollection was that he pushed for a feasibility study as Mr Toohey had put in the first
draft in his discussions with the minister’s office because of his view that the information available
as at November of 2016 was not of a sufficient quality or detail to support funding in the amount
sought for a building project. However, it is apparent that that advice was not accepted because a
second draft also produced on 15 November 2016 did not contain the feasibility option. Mr Doorn
said this “would have been based on feedback and advice from the minister’s office as to which
option to go for”.

11.95. Later that day, Mr Toohey had a conversation with Mr Doorn, the sense of which was that the
minister’s office “wanted to allocate the funds and get it going, and that it was somehow related to
hosting events in either later 2017 or 2018”.
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11.96.

11.97.

11.98.

11.99.

11.100.

Mr Ayres told the Commission that whilst he did not recall receiving advice that a feasibility study
ought to be undertaken, he was of the view that the ACTA business case was adequate.

On the evening of 15 November 2016, Mr Doorn sent Mr Hall and Mr Landrigan an email with
the second draft ERC submission attached. He told them, “It's been a bit of a mad scramble here
this afternoon to pull together a draft ERC submission regarding the Clay Target shooting facility
in Wagga” and wrote “If you are comfortable with where this is heading, we can complete the
remaining sections tomorrow (or tonight if you are desperate!)”. He also asked if they had a date
for the ERC vyet.

The second draft recommended that the ERC:

Approve the allocation of $6.7m in 2016/17 to the Office of Sport to provide a grant to
the Australian Clay Target Association (ACTA) for the development of a large clubhouse/
conference facility and associated infrastructure at their existing facility in VWagga Wagga,
NSW subject to: a. confirmation of the ACTA cost estimates through a competitive tender
process b. development of a project delivery plan c. ACTA undertaking to meet all on [sic]
ongoing maintenance and operational costs and any capital costs for the facility that are
greater than $6.7m.

The ACTA business case contained different figures for the projected project costs. At one
point the total upgrade was budgeted at $6.1 million, but on the following page, the capital and
maintenance cost in nominal terms was about $6.678 million or about $6.53 million with a

7% discount rate applied. Mr Toohey regarded the variation in figures as “one of the problems
with the quality of the document”. He decided that “for the sake of the Cabinet submission
and the financial risk to government, [he] was better off using the most expensive cost that was
cited. So [he] proposed that the funding was on the worst-case scenario in the absence of any
independent advice to the contrary.”

On 16 November 2016, Mr Toohey sent Mr Doorn a third ERC draft. This reduced from

$6.7 million to $5.5 million the amount it was recommended the ERC allocate to the ACTA
project. The reduction was the consequence of Mr Toohey having confirmed that the ACTA was
going to contribute $1.2 million towards the capital costs of the facility.

A date for the ERC meeting?

[1.101.

On 16 November 2016, Mr Nicolai Meulengracht, the director of executive services in the Office
of Sport, sent an email in apparent reply to Mr Doorn’s email of 14 November 2016, albeit that

he not been a direct recipient of that email. Mr Meulengracht was the main conduit from the
Office of Sport looking after the process of submissions into the Cabinet process, including ERC
submissions. He advised Mr Doorn:

Note that if the Minister wants something to go on the ERC agenda outside the six-monthly
input to Cabinet forward agenda process, he needs to write a letter to the Treasurer
requesting that and reasoning why this is urgent and unavoidable. We can draft the
submission, sure, but it cant be progressed to ERC until the Treasurer has approved it as a
future agenda item. This might be an opportunity to buy some time and not get too involved
in drafting a submission until there is some certainty that it can even go to ERC. Id be happy
to get our DLO started on drafting such a letter for the Minister, but | wont do anything until
you say so. (Original emphasis)
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11.102. On 22 November 2016, Zach Bentley, an adviser within Ms Berejiklian's office who was employed
in the NSW Government whip's office when Mr Maguire was the government whip, prepared a
briefing note for Ms Berejiklian. The briefing note was entitled “Australian Clay Target Association
— ERC” and identified the “Issue” to which it related as follows:

« Minister Ayress office has developed a submission for ERC's consideration.

- they would like the matter to be dealt with by ERC this year, in order for the Australian
Clay Target Association (ACTA) to commence capital works in the 2017 financial
year and have them completed by January 2018 in time for the world clay target
championships.

[1.103. Under the heading “Background”, Mr Bentley noted the following matters:

1.2 This issue came to head [sic] during a discussion I had with Daryl last week, prior to
him meeting with you.

1.3. Daryl informed me he had been in discussions with Stuart’s office for months. They
only discussed the issue with us after Daryl raised in [sic] late last sitting week.

[.4.  They have drafted a submission for lodgement.
1.5, Armine [Nalbandian]**® advises the only possible date is 4 December.

11.104. A week before Mr Bentley’s briefing note was the week commencing 14 November 2016, the day
the Office of Sport was asked to urgently prepare an ERC submission in relation to the ACTA
proposal.

11.105. Ms Berejiklian told the Commission that she did not recall meeting with Mr Maguire in
mid-November 2016 regarding the ACTA proposal but accepted the possibility that such a
meeting took place. She agreed that it was not within Mr Maguire’s power to put forward a
Cabinet submission as Cabinet submissions could only be put forward by ministers. She further
accepted that Mr Maguire had had discussions with Mr Bentley and her with a view to getting her
to give a request or direction that the ACTA matter be placed on the ERC agenda.

[1.106. On 2 December 2016 at 4.08 pm, Mr Bentley sent the following email to Ms Nalbandian:
Subject: Wagg [sic] Wagga Clay Target Shooting

The Treasurer has requested this issue be put on the agenda for the ERC meeting on
14 December.

11.107. On the same day, at 4.09 pm, Mr Bentley sent Mr Hall and Mr Landrigan an email referring to
the same subject which he copied to Ms Nalbandian asking, “Please upload submission. ERC will
deliberate on 14 December.”

[1.108. Mr Bentley told the Commission that based on the briefing note of 22 November 2016 and the
email of 2 December 2016, “the Treasurer would have approved” the ACTA funding request be
put on the ERC agenda.

[1.109. Mr Landrigan forwarded Mr Bentley's 2 December email to a Ms Little in the minister’s office with
the request, “Please action”. Mr Doorn in turn forwarded the email chain to Mr Meulengracht and
Mr Toohey asking them to action the request.

49 As at December 2016, Armine Nalbandian was a deputy chief of staff and policy director for Ms Berejiklian and was
Ms Berejiklian's director of the ERC.
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11.110. Mr Toohey understood the advice that the treasurer had asked that the ACTA submission be put
on the agenda for the ERC meeting on 14 December as a “political desire to get this finalised in

December 2016”.

1111 Ms Berejiklian agreed that to have a matter put on an ERC meeting agenda urgently would require
the intervention, or at least the agreement, of the treasurer. She said that she presumed that she
was asked by her office and agreed for the ACTA proposal to be placed on the ERC agenda.

She agreed that, as treasurer, it was for her to determine which matters were placed on the ERC
agenda (subject to any countermanding by the premier of the day).

11.112. On Saturday, 3 December 2016, Mr Toohey sent an email to Mr Meulengracht attaching the
ACTA ERC submission and advising:

The attached version has been approved by the Ministers Office for lodging. As you can see,
the Treasurer has approved this to go to ERC on 14 December. Attached is the submission
and a document that needs to be attached when lodged. Given the timeframe requested by
the Minister, this has not been reviewed by Treasury, DPC or other agencies. As noted in the
submission the draft lodgement stage will be the forum for agency consultation. Paul and |
appreciate that this is not standard procedure. This has not been submitted to Blair for
release. (Emphasis added)

I1.113. At that stage, the draft ERC submission had not been subject to any interagency consultations or
opportunities to comment. The lack of compliance with “standard procedure” was because the
ACTA ERC submission was being fast forwarded directly to the lodgement stage, rather than
undergoing a draft and final submission stage.

[1.114. The reference to “Blair” was to Blair Comley, then the secretary of the Department of Premier
and Cabinet (DPC). In the ordinary course, the DPC secretary approved all Cabinet and
committee papers lodged into the Cabinet secretariat process.

I1.115. On 5 December 2016, Mr Meulengracht sent an email entitled “Hasty ERC submission: Wagga
Wagga Clay Target Shooting” forwarding Mr Toohey’s 3 December email to “@QOoS (Office
of Sport) EMS Ministerials Mailbox” and Andrew Rode (at DPC). The email was copied to
Mr Toohey, Sally Walkom in the DPC Cabinet Liaison Unit, and Caroline Dixon and Jeff Lewis in
the Office of Sport. Mr Meulengracht stated:

Attached is an ERC submission for hasty progression re. a business case for upgrading

the Clay Target Association (ACTA) clubhouse and conference facility in Wagga Wagga.
In the email trail below, you'll see that it has been agreed for consideration on 14 December
as per the direct request from the Minister for Sport to the Treasurer. Also note that there
has not been any external consultation which would need to be part of the eCabinet
consultation process.

I1.116. Mr Meulengracht asked the recipients to give effect to lodging the submission proposal in
eCabinet. He also asked Ms Dixon to “please check if Matt [Miller] is ok to progress” but
commented, “l suspect he is already across this from conversations with MO [the minister’s office]
and Paul [Doorn]”.

I1.117. Mr Toohey forwarded Mr Meulengracht's email to Kent Broadhead, a principal policy officer,
Skills Social Policy Group, in DPC, with the remark, “Will give you a ring”. Later, at 12.42 pm on
5 December 2016, Mr Broadhead sent an email to Myles Foley, director finance and governance
and chief financial officer in DPC, headed “ERC submission—Clay Target Facility in Wagga
Wagga” stating:
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[1.118.

I1.119.

We understand that Minister Ayres has agreed with the Treasurer that a submission seeking
35.5 million for a Clay Target Association in Wagga Wagga be considered by ERC on
14 December. There'll be a one stage process only.

The current rec is:

i) Approve the allocation of $5.5m in 2016/17 to the Office of Sport to provide a grant to
the Australian Clay Target Association (ACTA) for the development of a large clubhouse

/ conference facility and associated infrastructure at their existing facility in Wagga Wagga,
NSW subject to:

a. confirmation of the ACTA cost estimates through a competitive tender process
b, development of a project delivery plan

c.  ACTA undertaking to meet all on ongoing maintenance and operational costs and
any capital costs for the facility that are greater than $5.5m

Are you comfortable that these words are clear that supplementation is being
sought, given that neither OoS or DPC has funding for this?

(Emphasis added)

Mr Ayres interpreted the first sentence of Mr Broadhead's email as “our officers interacting with
each other, not me and the Treasurer”. He agreed it was possible he had had “a direct discussion
and agreement with Ms Berejiklian to have it on the agenda”, and possible that he did not.

He could not recall one way or the other. The effect of there being only a “one stage process” was
that “a stage where it would be circulated amongst departments” was by-passed.

Mr Foley forwarded Mr Broadhead's email to Yogi Savania, an acting director of the Premier and
Cabinet Branch in the Industry and Services Division of Treasury at 6.12 pm on 5 December
2016. At 6.48 pm, Mr Savania forwarded Mr Foley’s email to Mr Bentley, and asked if he had
any background on the submission and if he could please call him the next day to discuss. He also
forwarded it to Enrico Sondalini, his executive director, and advised him he would seek Treasury’s
views about the submission the next day.

Busy days

11.120.

11121

At 8.04 am on 6 December 2016, Olivia Graham, an assistant policy officer in the social policy
group in the DPC, sent Mr Meulengracht an email which she copied to Mr Broadhead in relation
to the ACTA matter. She advised, “DPC’s Chief Financial Officer has reviewed the submission
and recommended a change to the wording of the recommendation to make it more specific.”
She asked Mr Meulengracht to amend the submission to reflect the suggestion.

At 8.20 am on 6 December 2016, Mr Broadhead sent an email to Mr Blunden, who as earlier
noted was Mr Baird's director of strategy. He was also the sports adviser to the premier at the
time. The email stated:

Nigel

DPC understands that Minister Ayres has agreed with the Treasurer [then Ms Berejiklian]
that the attached draft submission be listed for ERC on 14/12/16. | wanted to confirm that

the Premier's Office was aware of the item and whether there were any specific views.
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11.122.

11.123.

11.124.

11.125.

[1.126.

11.127.

11.128.

11.129.

The submission seeks $5.5 million to assist the Australian Clay Target Association upgrade
the Wagga Wagga Clay Target Shooting Facility in time for the 2018 World Down the line
championships and for ongoing regional benefits. There are some concerns regarding the
business case and planning, so it is proposed that the funding be contingent upon firmer
market based costing and project planning.

Mr Blunden forwarded Mr Broadhead's email to Mr Hall (Mr Ayres’ chief of staff) and Joshua
Pearl (who worked in the treasurer’s office) at 9.30 am asking, “Gents—are we aware of this one?
News to me. Seems like a lot of $$$”. Mr Hall replied at 9.40 am advising, “Yes we are aware of
this. Wagga Wagga is pushing the barrow on this. We send [sic] we would send it to ERC and let
them decide.” Mr Pearl replied at 9.59 am, “Yes we are aware. Currently scheduled for ERC for
the 14 December.”

Mr Blunden told the Commission his initial view about the ACTA matter was that it should not
be put on the ERC agenda until the ACTA business case was finalised. His understanding was
that in the ordinary course, working in Mr Baird's government and in Mr Baird's office, things

like finalising a business case would be done in advance of a matter getting before Cabinet or a
committee of Cabinet. He said the “prudent approach” was to have “a fully rigorous business case
against the proposal to put to [a] committee of Cabinet”.

This view was reflected in an email Mr Blunden sent to Mr Hall and Mr Pearl at 10:15 am on
6 December 2016 saying, “Let’s hold this one till the business case is finalised and do it once.
DPC will go back to agencies. Thanks.” Mr Hall replied, “VWe have the business case.”

On 6 December 2016 at 11.26 am, Mr Bentley forwarded a copy of the draft ACTA ERC
submission to Mr Savania. Soon after, Mr Savania sent an email to Josh Milner, a policy officer
in Treasury, who reported to him. The Office of Sport and sport policy fell within the broader
Premier and Cabinet cluster in Treasury. Accordingly, Mr Savania’s team was responsible for
budgetary, financial and policy matters for the cluster and the agency.

Mr Savania asked Mr Milner to try to get his hands on the business case referred to in the
submission. He added, “I spoke to Zach [Bentley] re this. The Treasurer has requested this be
brought forward and has indicated an inclination to support the proposal.” Mr Savania said that
given the time that had lapsed since the event, he did not have much of a recollection about the
conversation he had with Mr Bentley or the exact time he had it. However, he said his statement
to Mr Milner in his email “would be reflective of the conversation”.

Ms Berejiklian agreed that before the ERC meeting of 14 December 2016 she indicated to NSW
Treasury her support for the ACTA proposal, although she said that she could not recall whether
that would have been before or after she received NSW Treasury advice about it. She said it was
not uncommon to do so as attempts were made before every meeting to try to ascertain what
people’s positions were on various things to make the meeting run as smoothly as possible.

At 11.57 am on 6 December 2016, Mr Broadhead, sent an email to Mr Meulengracht and

Ms Graham which he copied to Mr Toohey and the @0oS EMS Ministerials Mailbox. Its subject
was “ERC submission—Clay Target Facility in Wagga Wagga”. He stated, “Nic [Meulengracht]
and Michael [ Toohey] We've had some significant feedback on the submission from the Premier’s
Office. Could one or other of you please give me a call urgently?”

At 2.14 pm, Sharon Paudel, emailing from the @0oS EMS Ministerials Mailbox, informed

Mr Toohey that “I spoke to Kent [Broadhead] at DPC since Nic is not here today. It may be best
to talk directly to him to understand DPC'’s concerns. Also, Matt [Miller] has since approved the
Submission document so it is ready for Secretary approval now. | will send it through shortly.”
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11.130.

[1.131.

11.132.

[1.133.

11.134.

11.135.

[1.136.

11.137.

At 12:47 pm on 6 December 2016, Mr Broadhead sent another email, on this occasion to
Mr Doorn and Mr Toohey, and copied it to Mr Meulengracht and Ms Graham. He advised:

As discussed, the Premiers Office has questioned why the Wagga Wagga Clay Target Facility
submission could not be delayed until the new year, to allow time for market testing of costings
and project planning to be completed. The submission does not make a clear case as

to why it requires approval before Christmas, although discusses the broad 2018
construction deadline.

[f these matters can be addressed fully in time for the submission to be lodged, the Premiers
Office appears broadly OK for the submission to proceed to the [4th, noting the extremely

shortened timeframes. Without this, it is likely that the Premier would seek that the item be

moved to next year to allow the issues to be addressed anyway.

Minister Ayres office may wish to discuss the priority of the item direct with the Premiers
Office. We are able to move the item though the DPC approval process depending on the
outcome of any discussions. (Emphasis added)

At 2.27 pm on 6 December 2016, Mr Toohey sent an email to the @OoS EMS Ministerials
Mailbox which he copied to Mr Meulengracht and Mr Doorn, advising Ms Paudel, “Paul and |
spoke to Kent. Will send you through his reply. The MO needs to speak to the Premier’s Office.”

At 3.40 pm on 6 December 2016, Mr Doorn forwarded Mr Broadhead's 12.47 pm email to
Mr Landrigan and copied it to Mr Hall.

At 4.31 pm on 6 December 2016, Mr LLandrigan emailed Mr Hall asking, “Was there any deadlines
for the funding that would make this a bad outcome?”

On 7 December at 4.07 pm, Mr Toohey emailed Mr Landrigan (copying the email to Mr Doorn),
apparently forwarding a copy of the ACTA ERC submission to Mr Landrigan at Mr Doorn'’s
request.

On 7 December 2016 at 5.24 pm, Mr Landrigan sent Mr Blunden an email in which it appears
he sought to summarise the ACTA ERC submission, as well as attach that document to the
email. Among other matters, the email explained "ACTA intend to commence construction in
2017 with completion by January 2018 in time for the World Down-The-Line (DTL) Clay Target
Championships in March 2018 ... Due to the urgency with the Championships in March
2018 and the absence of a feasibility study and because capital cost estimates have not been

market tested...” (original emphasis). Mr Landrigan then set out a series of formal commitments
with the Office of Sport that the ACTA ERC submission proposed ACTA undertake.

On 8 December 2016, Mr Landrigan sent Mr Toohey and Mr Doorn an email in relation to

the ACTA bid advising, “l am advised that PO [premier’s office] is happy for this to progress.
Can we try again with DPC?” Mr Blunden accepted that this email “more likely” reflected his
“call”, although he could not recall how, despite the view he had expressed on 6 December 2016

about the need for a robust business case, that view was not ultimately the one the Premier’s
Office adopted.

On 9 December 2016, there were still issues with how the ACTA ERC submission was
expressed. Mr Toohey was communicating with Treasury to formulate conditions to go into the
ACTA ERC submission, such that if they were not complied with by ACTA the grant monies
could not be delivered, with the intention of safeguarding the government’s interest.
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11.138. On the same day, Alex Meyering, a senior policy officer in Cabinet Liaison, forwarded to
Mr Meulengracht Treasury advice that it “did not approve the QA, and would like the Final sub to
be rejected”. The impasse appeared to be the fact that “the recommendation mentions the funds
are a grant in 2016-17, yet the Financial Impact Statement states that it is a capital expense in
2017-18. This needs to be rectified and returned ASAF’ Debate also revolved around whether the
word “allocation” should be changed to “appropriation”.

11.139. Treasury’s advice that the ACTA submission should be rejected was also forwarded on
9 December 2016 to Mr Bentley and copied to Mr Milner. On 12 December 2016, Mr Milner
forwarded the advice to Mr Savania.

11.140. Mr Toohey’s reaction was that he “just want[ed] this finished, is it really going to be material to
the difference” and that “There was enough pressure getting this finished as it was.” A sense of his
frustration can be seen from the email he sent to Mr Landrigan on 9 December 2016 at 1.19 pm,
copied to Mr Doorn, Mr Milner, Mr Meulengracht and Ms Hodson in which he advised, “Treasury
are happy with the updated Financial Impact table. The Rec was refined following consultation
with DPC and Treasury and makes it clear that OoS is seeking new funding which needs to
come via DPC” and asked, “Please let me know if there’s more | can do to help.” At 1.55 pm on
9 December he sent an email to Mr Landrigan asking “Marc — can the MO please advise if they
are ok with the Sub so that the e-cabinet process can be formally initiated?” Mr Landrigan advised
him to proceed.

[1.141. On 12 December 2016 at 2.39 pm, Mr Milner sent an email to Mr Toohey which he copied to
Mr Savania asking whether Mr Toohey knew “the status of the Wagga Submission following the
amendments we discussed on Friday? At this stage we still haven't received anything through
eCabinet”. Mr Toohey replied, Approved by the MO to go [to eCabinet]. There were no further
changes to the version after getting your input (thanks again) DPC wanted some minor changes
which made no material difference to what we had already agreed so that’s the end of that.
Cab Sec have told us that this is to be lodged in e-cabinet so I'm on the back of the people here to
get on with it. If you need to start drafting advice, the version | sent out with your changes should

be fine”

11.142. At about 3 pm on 13 December 2016, Mr Meyering sent an email to Ms Paudel and the @0O0S
EMS Ministerials Mailbox advising, “The submission Development of sporting Infrastructure at
the Australian Clay Target Association facility in VWagga Wagga (SC0999-2016) was cleared by
the DPC Secretary yesterday afternoon and by Ayres'’s office soon after that. The submission
was circulated last night as a final for one day of comment, closing today (COB 13/12/2016).
The submission will be lodged this afternoon after the comments have closed.”

11.143. [Lodging the final ACTA ERC submission one or two days before the ERC meeting was well
outside the ordinary timeframes for dealing with an ERC submission. In May 2017, Daniel
Blacker, an executive officer in what had become the Regional NSW Group (a unit within the
DPC) briefed Gary Barnes, by then deputy secretary of the Regional NSW Group, as to the
history of the ACTA proposal. Mr Blacker observed in this respect, “Late ERC agenda added
~12/13 December 2016 (i.e. the proposal didn't go through the normal 2-stage 6-week cabinet
submission process)”.

11.144. Mr Ayres was not a member of the ERC but was the proponent minister in relation to the
ACTA proposal. He could only participate in the ERC's deliberations if invited to do so in relation
to a proposal for which he was the proponent. It is customary for ministerial staff to provide a
proponent minister with speaking notes which set out key matters to raise if the minister is called
into such a meeting,
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11.145.

[1.146.

11.147.

11.148.

11.149.

11.150.

1151

11.152.

As a matter of practice, it would ordinarily be the agency which would prepare a first draft of
speaking notes for a meeting of Cabinet or a committee of Cabinet.

On Monday 12 December 2016 at 9.41 am, Jane Little, the department liaison officer in Mr Ayres’
office, sent an email to the @ OoS EMS Ministerials Mailbox asking for advice as to “when the
MO should be receiving speaking points for ERC on Clay Target Shooting”, and reminding the
recipients, “The meeting is on Wednesday”. The email was forwarded to Mr Toohey with a copy
to Mr Doorn.

Speaking points or notes are “meant to be a simple sort of concise summary of what the proposal
was about and the benefits of the proposal”. Mr Toohey prepared a draft of what were described
as “Suggested Speaking Points/Notes” the contents and accuracy of which were endorsed by
Mr Doorn. Mr Toohey forwarded the “cleared” speaking points to the @ 0oS EMS Ministerials
Mailbox at 2.17 pm on 12 December 2016.

Mr Toohey said it was uncommon in his experience for the agency speaking notes to be changed
or amended at the ministerial office level. Mr Doorn agreed that it was not custom or practice
for the speaking notes to be amended, otherwise than stylistically, at the ministerial office level
because the content has been approved by the bureaucracy.

The ERC meeting was due to commence at 4 pm on 14 December 2016. At 2.28 pm,

Mr Landrigan emailed a document described as “ERC Talking points” to Mr Hall. The document
was not prepared by Mr Toohey but appeared to build on the document he had prepared.

Mr Toohey's understanding was that the changes were made in the minister’s office. It is apparent
that elements of the ERC Talking points had been set out in the email Mr Landrigan sent to

Mr Blunden on 7 December 2016.

The following passage in the ERC Talking points (which did not appear in Mr Toohey’s draft or in
the email Mr Landrigan sent Mr Blunden on 7 December 2016) was highlighted in yellow:

Note: If asked the Australian Clay Target Association has advised that the World
Down-The-Line (DTL) Clay Target Championships in March 2018 will continue in Wagga
Wagga even if the upgrade is not completed.

On the first page the ERC Talking points stated, “The Australian Clay Target Association intends
to commence construction in 2017 with completion by January 2018 in time for the World
Down-The-Line (DTL) Clay Target Championships in March 2018.” On the following page,

the document continued, “Due to the urgency with the Championships in March 2018
and the submission and business case have not been subject to any agency consultation or
independent review...” (original emphasis).

Mr Ayres said it was standard practice to have speaking/talking points “so you could quickly read
over them and refresh your memory”. Had he been invited into the ERC meeting, he would
have put forward the “urgency with the championships in March, 2018” of the ACTA proposal.
His recollection was that he waited outside the ERC meeting room ready to be called or not
called. He ultimately did not have to go in, and was told the ACTA submission had passed the
ERC by someone who came out of the room to tell him he did not need to go in.
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I1.153.

11.154.

[1.155.

[1.156.

[1.157.

[1.158.

11.159.

On or around 12 December 2016, Mr Blunden prepared a “robust, forthright” memorandum about
the ACTA proposal for then premier Mr Baird. Its preparation appears to have commenced on

8 December 2016, the day the premier’s office advised it was “happy” for the ACTA proposal

“to progress”. Mr Blunden said the advice addressed questions around the urgency of the
proposal, the fact that in his view there was an inadequate business case or BCR put against it and
that “we should ask for it to be further developed before this was considered”.

The advice was headed, “Wagga clay target shooting (Nigel)” and commenced,
As Joel Goodsen famously said, sometimes you gotta say VWTF*"°

These words reflected Mr Blunden'’s view that the ACTA proposal went “against all of the
principles of sound economic management”, of “ensuring that before public money is spent, there’s
a sufficient analysis to indicate the level of the benefit to the state by the state spending money
[and] of spend[ing] taxpayers’ money wisely”. In many respects this echoed the views expressed
by those at the Office of Sport involved with the ACTA ERC submission and their view that the
ACTA business case did not “stack up” and their interactions with the minister’s office advising of
their views to this effect.

Mr Blunden'’s advice made it clear that he was somewhat incredulous that the ACTA proposal
was being brought forward in the state it was in. He told the Commission that he saw it as
neither a sensible, well-founded economic decision nor could he see a justification as a matter of
political strategy.

The advice went on to say:

« This minute asks for $5.5m for the Australian Clay Target Association to develop a
large clubhouse and conference facility in Wagga.

« The estimated total cost of the upgrade is $6.7m. The shooter dudes have graciously put
up $1.2M;

* commence construction in 2017
« completion by January 2018 in time for the World Clay Target Champs in March 2018.
« [ts to be known as the Maguire International Shooting Centre of Excellence.

Mr Blunden said that the last bullet point was a reference to Mr Maguire “pushing the barrow on
this ... being the person advocating for the upgrade ... the principal advocate within government”.
He also agreed in response to counsel for Mr Barilaro, that one interpretation could be that “that the
ministries both wanted Mr Maguire to look good, they wanted to give him credit in the electorate”.

The memorandum continued:
« Business case claims the new facility will generate a NPV of $12.4m with a BCR of 2.3 1
O Increased tourism accounts for 97% of forecast benefits (so its suss)
O The business case has not been subject to any independent review

O Theres no feasibility study

40 An allusion to Tom Cruise’s character, Joel Goodsen’s, statement in the movie “Risky Business”.
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11.160.

1161,

11.162.

11.163.

11.164.

The absence of an independent review of the business case was a reference to the fact that
the ACTA business case was effectively done by the proponent for the grant, whereas “what
we required was an independent business case that would judge it with a bit more scrutiny

and rigour”. The absence of a feasibility study was a significant factor as to whether, at least in
Mr Blunden'’s view, the ACTA submission should be supported or not within the ERC. In his
experience working in the Baird Government, an independent analysis of the kind he identified
would be ordinarily expected in relation to a building grant program in the millions of dollars.

He was not aware whether any government agency had at any time suggested that a feasibility
study be prepared.

Mr Blunden’s memorandum continued:
O The capital costs havent been market tested

O Costs, revenue and demand are based on the clay shooters & Wagga council's
numbers

m  They claim the new centre will also be used at other times for conferences etc
« The business case doesnt ask operating and maintenance costs. ... YET

Mr Blunden said that the fact the business case did not ask for operating and maintenance costs
was of concern to him because, once the capital expenditure is made, there will be recurrent costs
in the maintenance of the asset and a question arises as to who can and will meet those costs.

The memorandum continued:

« [The Office of] Sport want to make the funding contingent on the clay shooters
committing to;

O Market testing the capital costs of the project to the level of robustness required by
Treasury

O Delivering the thing by January 2018, with any increased costs being borne by
shooters

O Meeting the operating and maintenance costs for the facility.

* But fear not, the CEQ of clay shooting Australia has verbally advised they will take on
the financial and delivery risks and ongoing costs of the facility.

(Original emphasis)
The memorandum concluded:

They should go away, test the assumptions, verify the business case and then come back when
it's solid.

(this was suggested and it was taken off the agenda, but Daryl fired up and Gladys put it
back on)

Recommendation: oppose. Gladys and Ayres want it. No doubt they ve done a sweetheart
deal with Daryl, but this goes against all of the principles of sound economic management.
At the very least, let's target our marginal seats. Not one of our safest. (Original emphasis)
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[1.166.

[1.167.

[1.168.

11.169.

Mr Blunden agreed that “oppose” meant to oppose in the ERC meeting. He could not recall
what he intended by the phrase “sweetheart deal” but said he “meant no inference of anything
improper”. In his view, as at 2016, the seat of Wagga Wagga was regarded as a safe seat for the
Coalition. He said that even if he had been of the view Wagga Wagga was a marginal seat, the
ACTA proposal would have been assessed in the same manner to ensure that there was a benefit
to the state.

Mr Blunden agreed that he had suggested that the ACTA proposal be removed from the ERC
agenda. He said that he could not recall how he became aware that “Daryl fired up” — it may
have been through a direct approach by Mr Maguire, or it may have been relayed to him by
someone else (more likely relayed). He could also have written “was unhappy”, reflecting the fact
he learned Mr Maguire “expressed some concern that it wasn't on the agenda and that it was
urgently needed to be on the agenda”. He made the assumption that Ms Berejiklian had “put it
back on” as he had “seen it back on the agenda for the ERC meeting on 14 December”.

Mr Blunden told the Commission that he inferred Ms Berejiklian wanted the ACTA matter

to proceed because “her office had put it on the agenda”. In this respect his belief was that

Ms Berejiklian wanted the ACTA matter to proceed in a substantive sense. He drew the same
conclusion about Mr Ayres, because “[a]s the proponent minister it would be unlikely to put
something forward to ERC if you weren't advocating for it”.

Mr Blunden described his “overwhelming concern” as being “the urgency of this” as well as
“the absence of ... a rigorous BCR”. He said, “We apply the same scrutiny to projects across
the state, regardless of what electorate they're in but it was just a case ofis this really the most
appropriate expenditure of $5.5 million of taxpayers” money.”

Mr Blunden described Mr Maguire as “a very enthusiastic member for parliament. He was
advocating strongly for his electorate for projects like this. He would be in my ear regularly about
getting the Premier to come and visit Wagga.” However, he questioned whether the ACTA
proposal was a government priority as it “didn't stand out as anything particularly special that
was a requirement, and particularly with the lack of a, a rigorous BCR”. He did not understand
why the ACTA proposal was “something that required such an urgent decision 11 days before
Christmas”. It was a matter that he agreed stood out in his mind as one he remembered.

The Expenditure Review Committee

11.170.

ILI71.

The role of the ERC is to assist Cabinet and the treasurer in framing the fiscal strategy and

the budget for Cabinet’s consideration, driving expenditure controls and monitoring financial
performance, and considering proposals with financial implications brought forward by ministers.
It is the only committee of Cabinet that can recommend any new spending or revenue proposals
to Cabinet.

The procedural and operations rules for the ERC state:

Generally all funding decisions for recurrent and capital proposals, including new proposals,
should be considered in the Budget process by ERC. If a proposal is submitted for
consideration outside the Budget process, the Minister will consult with the ERC
Chair to reach agreement that the matter can be listed. The Minister will need to
demonstrate the proposal is:

 unavoidable;

* unforeseeable;
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« genuinely urgent and cannot be considered in the Budget process; and

« cannot be accommodated within existing resources

[...]

The treasurer is the chair of the ERC. The treasurer determines the order of proceedings, and
summarises the decisions made for recording by the note takers.

[..]
(Emphasis added)

In the ordinary course it is up to the treasurer as to what goes on the agenda for a particular ERC
meeting. However, both the premier and the treasurer can put something on or take it off the
ERC agenda. Nevertheless, as a general practice, it is the treasurer who runs the ERC.

The ERC meeting - 14 December 2016

The ACTA submission

[1.173.

11.174.

I1.175.

[1.176.

On 14 December 2016, the members of the ERC included, relevantly, the premier, Mr Baird, the
deputy premier, Mr Barilaro and the treasurer, Ms Berejiklian.

The ACTA submission that went before the ERC was dated 12 December 2016. It recommended
that the ERC:

Approve the expenditure and appropriation of $5.5m in 2016/17 to the Office of Sport, via
the Department of Premier and Cabinet, to provide a grant to the Australian Clay Target
Association (ACTA) for the development of a large clubhouse/ conference facility and
associated infrastructure at their existing facility in Wagga Wagga, NSW subject to

a. confirmation of the ACTA cost estimates through a competitive tender process
b. development of a project delivery plan

c. ACTA undertaking to meet all ongoing maintenance and operational costs and any capital
costs for the facility that are greater than $5.5M.

The NSW Treasury advice did not agree with the ACTA recommendation to the ERC.

It recommended that the ACTA ERC submission not be supported as “a net benefit to the State
[had] not been adequately demonstrated”. Mr Savania said in this respect that “[a]s custodian

of the ERC agenda, it would be the Treasurer’s prerogative to bring forward any item for ERC
consideration, and to indicate support for any proposal. However, given the Westminster system
of governance, the arm’s-length relationship between Treasury and the Treasurer’s Office is
always maintained”. Ms Berejiklian observed that NSW Treasury’s opposition to the ACTA
recommendation to the ERC was its default position on matters such as this.

The key reasons Treasury identified for its position were:

1.6.  The analysis undertaken by GHD indicates a BCR of 2.3 1 and a net present value of
812.4 million for the project, with increases in the local visitor economy accounting for 97 %
of the forecast benefits. However, the analysis is inconsistent with Treasury economic
appraisal guidelines.
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[.7.  These forecast benefits are reliant upon an increase in the local visitor economy
through an increase in visitors to Wagga Wagga. As the majority of these visitors are likely to
be from within NSW. the inclusion of these benefits in the economic analysis is inconsistent
with the NSW Government Guidelines for Economic Appraisal (TPP07-5). Based on

this, Treasury is unable to accurately assess the economic benefits arising from the
project from a State perspective.

[.8.  The nature of the project, with its localised benefits and limited ability to
draw additional visitors from interstate and overseas, means that a net benefit
to the State from the additional $5.5 million in expenditure is very unlikely.
The main benefit from a State perspective would be an international shooting
event every 12 years. (Emphasis added)

1177, In the event the ERC decided to support the grant, Treasury recommended that it should be
funded from within the cluster and include the conditions identified in the submission. It also
recommended that the first recommendation in the ERC submission be amended to read:

Approve a grant of $5.5 million in 2016/17 to the Australian Clay Target Association
(ACTA) for the development of a large clubhouse/conference facility and associated
infrastructure at their existing facility in VWagga Wagga subject to:

a. Funding being offset within the cluster
b. ACTA independently confirming, through market testing, the capital cost of the project
c. The development of a project delivery plan

d. ACTA managing and bearing the risk of the development approval process for the upgrades
to the facility

e. ACTA committing to deliver the facility by January 2018, including meeting any cost
increases above $6. 7 m for the delivery of the facility

FACTA undertaking to meet all ongoing maintenance and operational costs and any capital
costs for the facility that are greater than $5.5m.

The ERC meeting

[1.178. During Mr Baird's premiership, there was a standing agenda item at the commencement of each
meeting of Cabinet or a committee of Cabinet for the declaration of interests. The convention was
that at the start of a meeting, any declaration of interest would be called for. Mr Baird expected
that his ministers would declare any conflict of interest they had in relation to any agenda items
being considered by Cabinet or a committee of Cabinet.

11.179. Mr Barilaro said that members of committees, such as the ERC, can seek advice from the DPC
prior to a meeting as to whether it is appropriate or necessary to declare a particular interest.
In addition to the opportunity members had to declare a relevant interest at agenda item one, they
could do so at any time during the meeting itself.

[1.180. Ms Berejiklian agreed that during her time as a minister, the first agenda item at the start of any
meeting of Cabinet or a committee of Cabinet was the declaration of conflicts. She also agreed
that as premier and minister, she had attended scores and scores, hundreds and hundreds, perhaps
thousands of meetings of Cabinet and committees of Cabinet. She said it had never occurred to
her during any of the agenda items in those scores or hundreds of meetings that it may have been
desirable, if not required, to make a declaration regarding her relationship with Mr Maguire.
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[1.181.

11.182.

[1.183.

11.184.

[1.185.

11.186.

11.187.

11.188.

Mr Baird said that Ms Berejiklian was present throughout the discussion of the ACTA ERC
submission during the ERC meeting and did not declare a conflict. Ms Berejiklian accepted that
was the case.

Mr Baird gave evidence that the support or otherwise of the treasurer for a particular agenda

item was a significant factor in Mr Baird's mind as premier as to whether that item should receive
his support in the ERC. Nevertheless, he read in detail every single Cabinet paper that was put
before him. He did not just rely on the advice he was given. He would also take into consideration
departmental advice, advice from those within his ministerial office and the support or otherwise
of his ministerial colleagues. Mr Baird's understanding was that the ACTA project had general
support from all members of the ERC, including Ms Berejiklian. This included supporting the
proposition that additional work had to be done in respect of the proposal.

Mr Baird recalled receiving Mr Blunden'’s “robust” advice. He accepted that Mr Blunden did not
think that the ACTA proposal was a particularly good proposal in terms of its merits. Mr Baird
shared Mr Blunden'’s concerns that there was still some work to do in relation to determining the
merits or otherwise of the ACTA proposal and that the preference was that that work was done
before there was a final decision. Mr Baird said the position he took at the ERC meeting was that
expressed in Mr Blunden’s advice, “They should go away, test the assumptions, verify the business
case and then come back when it’s solid.”

Mr Baird's view was that the government would constantly look for opportunities to support
regional NSW so that if there was a World Championship event of substance that had

material economic benefit, that was something that the government would consider seriously.
Nevertheless, the government needed to see the facts, the details and the analysis that supported
that. He would have supported anything that was positive in a regional context clearly on the
basis of the work being done and the benefit being clear. While he accepted that towards the end
of 2016 within the Coalition there was a perception which he understood that the Coalition was
out of touch with regional voters, he did not believe it.

The deputy premier, Mr Barilaro, was present at the ERC meeting of 14 December 2016. He was
appointed deputy premier on 15 November 2016. He was appointed to the ERC at the same time
but had been to a handful of ERC meetings prior to that date. He recalled that Ms Berejiklian
was present at the ERC meeting. He said that “often if the Premier and the Treasurer

[were] supportive of an agenda item, you would get consensus support from the rest of your
ERC members”.

In addition to being deputy premier from 15 November 2016, Mr Barilaro was the minister

for regional development from April 2015 until 23 January 2017, when Mr Baird resigned.

From 30 January 2017 until 2 April 2019, he was minister for regional NSW, then minister

for regional NSVV, industry and trade until he resigned from Parliament on 5 October 2021.

The regional NSW ministry included portfolios such as regional tourism and regional development,
and the Regional Growth—Environment and Tourism Fund (RGETF).

During the ERC meeting, the proposition that the ACTA funding should be sourced from the
RGETF (which was a new fund at the time) arose because the ACTA ERC submission did not
identify a source of funding. Accordingly, when the ACTA proposal was “booked” against the
RGETE that was a fund for which Mr Barilaro was responsible.

Mr Barilaro also said that as deputy premier, he would put significant weight on the view of
the treasurer or the premier in relation to a particular agenda item before either Cabinet or a
committee of Cabinet. He recalled conversations both during the meeting and after the ERC
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decision (the latter being requests for updates) about the ACTA proposal in which Ms Berejiklian
participated and, as he understood it, was supportive of it. The requests for updates may have
been because Ms Berejiklian had been asked by the Member for Wagga Wagga. He did not regard
those conversations as untoward.

11.189. With the benefit of years of experience on the ERC, Mr Barilaro appreciated that it was unusual
for a source of funding for the ACTA ERC submission not to be identified in the submission.
It was usual to identify a source of funding in an ERC submission, because it was always difficult
to get anything up in the ERC without that. He also found that “not having a source of funding
and the expediency of the process to get [the ACTA] item to ERC ... [was] not uncommon but
it would have been an unusual practice”. Usually there was a lead time during which the draft
submission would be put online in the eCabinet system, departments would be able to make any
commentary on it and that would take two or three weeks. He did not know why the ACTA
proposal was dealt with so expeditiously.

11.190. Mr Barilaro also regarded it as unusual to have a stand-alone item for $5.5 million like the ACTA
proposal as an item on the ERC agenda. The scheme of the ERC was to deal “with issues of tens
of millions of dollars, hundreds of millions of dollars, if not billions”. In addition, he said the RGETF
did not need an ERC decision to have something booked against it. Normally, such an item would
have been brought to the ERC as part of either a budget bid or part of program funding — in this
case the RGETF — comprising a batch of projects that would have been brought to ERC for signoff.

11.191. Ms Berejiklian’s evidence was that it was possible she indicated her support for the ACTA ERC
proposal before she received Treasury advice. She first said that top of her mind at that time
would have been the Orange by-election and potential repercussions on that front. This was a
reference to the Orange by-election on 12 November 2016, at which the National Party lost a
seat to the Shooters, Fishers and Farmers Party. Nevertheless, Ms Berejiklian said that this would
not necessarily have been why she indicated her support to Treasury in relation to this item.
She could not remember. She suspected she supported the ACTA ERC proposal because it was
“regarded as a project which would raise our stocks in the regions and would also demonstrate to
the community that we were cognisant of providing jobs and tourism opportunities”, however, she
could not remember if this was the reason. Rather, she was speculating.

11.192. When asked not to speculate, Ms Berejiklian said that the only matter she distinctly recalled was
the Orange by-election and the need to demonstrate to rural and regional communities that the
NSW Coalition Government had not abandoned them. She said, “this was regarded as perhaps a
way in which we would support a section of the community who would change their opinion that
wed turned our back on the bush”. Ms Berejiklian advanced a number of other reasons as to why
she may have supported the ACTA ERC proposal, notwithstanding Treasury advice to reject it as
a net benefit to the state had not been adequately demonstrated, but accepted these reasons were
all speculation on her part.

11.193. Ms Berejiklian agreed that — at least partly — the thinking was that the Coalition had lost a seat
to the Shooters, Fishers and Farmers Party and therefore it was a good idea to spend money on
something to do with people who like shooting.

11.194. Ms Berejiklian said that the fact that the ACTA proposal was being advanced by Mr Maguire
“could have been a consideration” in her decision to support the ACTA ERC proposal.
She acknowledged, during a compulsory examination, that there was “no doubt Mr Maguire
was a strong advocate for this project and so there would be a strong assumption by all of us
that this would benefit him locally, politically because it was a project supported by a large part of’
his constituency”.
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11.195.

Counsel Assisting submitted that the weight of the evidence was that Ms Berejiklian participated in
the ERC meeting of 14 December 2016 and was supportive of the ACTA agenda item. There can
be no doubt that that was the case and, as Counsel Assisting also submitted, Ms Berejiklian did
not deny those matters and, by virtue of having had her recollection refreshed by being shown
documents relating to the ERC decision, appeared largely to accept them to be true.

The ACTA decision — non-disclosure of Ms Berejiklian’s relationship with Mr Maguire

11.196.

Mr Baird

[1.197.

11.198.

11.199.

11.200.

11.201.

None of Ms Berejiklian's colleagues at the ERC meeting at which the ACTA decision was made,
Mr Ayres, members of her staff or the public officials closely involved with the process leading to
the ERC ACTA decision and its subsequent implementation were aware of her relationship with
Mr Maguire until it was disclosed at the First Public Inquiry.

Mr Baird thought Ms Berejiklian’s relationship with Mr Maguire should have been disclosed to
himself as premier, at the time that he held that office and she was treasurer, in terms of good
practice and the concept of executing a public function in the context of potential private interests.

Mr Baird said that what may have occurred, had the relationship been disclosed, would depend
on when and how it was disclosed. Had it been disclosed prior to the ERC ACTA meeting, that
is to say, been known for some time, in terms of the decision-making process “you certainly take
into account the capacity to actually manage that potential conflict of interest”. He thought the
treasurer may have attended the meeting but maybe not participated in the discussion about the
ACTA proposal. However, had the relationship been revealed at the meeting, Mr Baird thought
the treasurer should have been excluded.

Mr Baird said that knowledge of the relationship was an additional piece of information for every
ERC member who was considering the ACTA proposal. He would have wanted to make sure
that there could be no suggestion rightly or wrongly that putting forward the ACTA proposal or
support for it was affected by that potential conflict of interest. Failure to disclose the relationship
meant the other ERC committee members were unable to manage it.

Mr Baird expressed these views, while also acknowledging that had the relationship been disclosed
prior to the meeting, given his view of Ms Berejiklian’s integrity and commitment to public service
and public interests, he thought that any potential conflict of interest could have been managed.

Mr Baird said that prior to the disclosure of Mr Maguire and Ms Berejiklian’s relationship at the
2020 public inquiry, he had no idea that they were in such a relationship, that to his observation,
Ms Berejiklian did not treat Mr Maguire any differently from the way she treated any of her other
parliamentary colleagues and did not in her conduct, or decision-making, act in a partial or biased
way in relation to any matters concerning Mr Maguire or the seat of Wagga Wagga.

Mr Barilaro

11.202.

In Mr Barilaro's view, had the members of the December 2016 ERC meeting been aware of the
relationship between Ms Berejiklian and Mr Maguire, most members “would have done everything
differently”. It would have changed the course of events in relation to how they managed the
process, though not necessarily the outcome. Thus, it would have affected the way the ACTA
item would have been debated, who would have been in attendance, and if there was a process

or another approach in dealing with what would have been a perceived conflict of interest. In

his view, had Ms Berejiklian declared a conflict of interest, he believed she would have excused
herself from the debate, and “that in itself would have protected many of us in relation to the
decision-making”.
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11.203.

11.204.

11.205.

11.206.

11.207.

Mr Ayres
11.208.

11.209.

11.210.

In Mr Barilaro’s opinion, Ms Berejiklian's absence from the ERC ACTA meeting would have
given the other members of the ERC “a level of comfort that we could have the conversation and
debate around the item and we would have made a decision about supporting the item ... it could
have gone either way or we would have put in place other processes to manage the conflict”.

Mr Barilaro said that quite how the issue would have been managed exactly would have been
something that would require some advice and some consideration at the time. He adhered to
evidence he gave in a compulsory examination that had he known how the item came on the
agenda and been aware of the relationship between Ms Berejiklian and Mr Maguire, he would not
have supported the ACTA agenda item, and he believed his colleagues would not have supported
it either; and therefore it would not have been supported. This would have been an aspect of
managing the issue. It did not mean that “we wouldn't have supported the agenda item or, or the
project because that should have been assessed on its own merits”.

Mr Barilaro also adhered to evidence he gave in a compulsory examination to the effect that if he
had known of the relationship, and if an allocation for the ACTA proposal had been made against
the RGETF he “would have reversed the process, the applicant would have come directly to me,
the fund, the person that ran the fund that had governance over the fund, we would have put
them through a process to see a business case and then we would have submitted to ERC as a
lump sum ... one of many other projects in the normal practice”.

Mr Barilaro advanced two views as to whether the ACTA project would have been funded if
Ms Berejiklian had not been part of the approval process. On the one hand, he said he believed the
ACTA proposal “still would have got approval, but that would have been a cleaner way to have

managed the issue if we knew there was a relationship between the Treasurer at the time and
Mr Maguire”.

On the other hand, focusing on that “parallel universe, where the process is reversed”, Mr Barilaro
said ACTA would have had to pay for its own business case, and been put through a competitive
process during which equally deserving, or perhaps more deserving, projects may have been
identified and funded rather than the ACTA proposal.

Mr Ayres said that had he been aware Ms Berejiklian was in a personal relationship with
Mr Maguire at the time he was involved in the ACTA proposal, he would have been concerned
that a conflict may need to be managed, a matter for which the ministerial code provided.

Mr Ayres said that he could not see how Ms Berejiklian or Mr Maguire derived any private benefit
from the ACTA project, so he did not think there was a conflict around the ACTA decision.
Nevertheless, he thought it would have been a prudent course of action for Ms Berejiklian to
declare her relationship to the premier, so that any actions to avoid or manage conflicts could have
been taken. Such a conversation could have addressed the question whether Ms Berejiklian should
recuse herself in relation to the ACTA decision.

Mr Ayres added that had he known Ms Berejiklian was in a relationship with Mr Maguire, he
would have asked her whether any conflicts needed to be managed. He would also have raised
that issue in the ERC meeting (had he been invited into the meeting) if he had not been informed
as to how that conflict was going to be managed.
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Mr Blunden

11211

11.212.

11.213.

11.214.

11.215.

Mr Blunden said that as the premier’s director of strategy, he was meant to know about things like
whether Ms Berejiklian was in a close personal relationship with Mr Maguire, if' it had an impact

on proposals being put forward, with a view to avoiding a perception of a conflict of interest.

Mr Blunden said, “I'm meant to know about those things in my job and | had no idea”. In answer
to Counsel Assisting’s question of how he was supposed to find out about such things, Mr Blunden
responded, “You talk to people”, agreeing that there is “a lot of gossip” at Parliament House.

Mr Blunden said that had he been aware of the personal relationship between Ms Berejiklian

and Mr Maguire in 2016 at the time the ACTA proposal was being considered, he believed he
would have sought advice from somebody, maybe the DPC, as to whether there may have been a
conflict of interest involved.

In addition, Mr Blunden said that had his office known that information, they “would have viewed
any approach from the member for Wagga VWagga in a vastly different way ... in that we would
have perhaps suspected ulterior motives in some of the things he was putting forward”. Mr Blunden
said that had he known about the existence of the relationship, he suspects it would have had an
impact on the advice he gave Mr Baird. His advice would still have been based on the merits of

the proposal but he would have taken into consideration the “potential of, you know, perceived
conflict” and that would have been reflected in his advice. He described the information about the
relationship as “an element that | should have informed the Premier about if [d known about it”.

Mr Blunden agreed with Counsel Assisting’s proposition that there would be a concern as to the
potential political risk or cost of the existence of the relationship emerging at some point in time
if it was not otherwise public and whether that might put any questions on the decision-making
function.

Mr Blunden accepted that he was not an expert on the ministerial code. He was of the view

that he did not believe the relationship between Ms Berejiklian and Mr Maguire was a conflict of
interest because he was not aware whether Mr Maguire had raised the ACTA proposal directly
with Ms Berejiklian. However, he thought it was fairly apparent that there was a perception that
there could be a conflict, albeit he would defer on that question to someone with expertise in the
ministerial code. He thought there could have been decisions made by the treasurer or her office
for procedures to make decisions at arm’s length when Mr Maguire was making representation,
that is to say, to allow the decision-making processes to take their course, but Ms Berejiklian might
have to exclude herself from those processes. An example in relation to the ACTA proposal might
have involved the premier making the decision as to whether it went on the ERC agenda, rather
than the treasurer.

Mr Barnes

[1.216.

11.217.

Mr Barnes has significant experience in regional infrastructure in NSW. Between 14 December 2016
and 31 March 2017, Mr Barnes was deputy secretary, economics, skills and regional development
within the Department of Industry, and as such supported ministers Anthony Roberts, in the
economic and industry development portfolio area, and Mr Barilaro in the skills and regional
development areas. At that time, Mr Barnes described his team as the office of regional development
team. At all times, Mr Barnes’ team was responsible for dealing with the ACTA proposal.

On | April 2017, the DPC established the Regional NSW Group (Regional NSW), on its transfer
from the Department of Industry to the DPC. Therefore, on | April 2017, Mr Barnes officially
became the deputy secretary of Regional NSW within the DPC, although Mr Barnes stated

that practically speaking, this arrangement commenced in late January 2017. Since April 2020,
Mr Barnes has been the secretary of the department of Regional NSW.
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11.218. Mr Barnes gave evidence that he first became aware of the existence of a close personal
relationship between Ms Berejiklian and Mr Maguire in 2020, when someone drew his attention
to the evidence Ms Berejiklian was then giving before this Commission. He said that had he been
aware of that information at the time he was involved in the ACTA and/or RCM projects (as to
which see chapter 12), he would have discussed the matter with the secretary of his department
and perhaps taken advice. While he was not completely au fait with the ministerial code, from a
public service perspective, it would have meant that he would immediately have had to discuss
whether there were issues in relation to the matters with which he was dealing.

11.219. Knowledge about the close personal relationship that Ms Berejiklian had with Mr Maguire would
have caused Mr Barnes, and those in his team responsible for dealing with the ACTA proposal,
to reflect on whether the mechanisms for the management of the processes were appropriate.
While Mr Barnes said that both projects would still have been dealt with on their merits, in the
case of the ACTA proposal, it may have led to a different course of action albeit that it was
endorsed by the ERC and therefore it had broad support.

Chris Hanger

11.220.  Asat 19 December 2016, Chris Hanger was the director — funding and infrastructure within the
Department of Industry. On 9 May 2017, Mr Hanger became an executive director at Regional
NSW within the DPC. He agreed that had he known about the personal relationship between
Mr Maguire and Ms Berejiklian at the time he dealt with the ACTA and the RCM proposals,
he would have done things differently. He said, “you would put in place ways of identifying and
managing conflicts of, potential personal conflicts of interest”. Practically, that meant he would
have notified his senior manager, who would have been Mr Barnes, and discussed with him the
best way to manage that conflict.

Mr Doorn

11.221. Mr Doorn said that if he had known that Ms Berejiklian and Mr Maguire were in a close personal
relationship from at least about the time of the 2015 election or slightly after or thereabouts,
that would most definitely have had an impact on what he did in relation to the ACTA proposal.
He explained that there are “very clear rules in public sector land for, you know, involvement or
not disclosing conflicts of interest”.

11.222. Mr Doorn said that the first thing he would have done would have been to notify his secretary,
the head of his government agency, and then ultimately that would be drawn to the attention of
organisations like the Commission. He agreed that the information was something in the nature of
ared flag.

Mr Toohey

11.223. Mr Toohey said that had he known about the personal relationship between Ms Berejiklian and
Mr Maguire he would have expressed his concerns initially through the executive structure and
into the minister’s office to say that he thought the personal relationship was problematic. If that
had not produced any meaningful response, he would have escalated it up to the secretary of the
DPC, and if that had not produced any result, which he was very confident it would have, he
would have raised it directly with the Commission.

11.224. Mr Toohey expanded on his concerns in this respect as follows:

Why were we, why were we pushing a grant, anyway, a, an allocation of funds through to
a local member based on such scant and inadequate information that didnt meet the NSW
Government's own standards and policies ... it was not a matter of government policy and
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11.225.

11.226.

11.227.

11.228.

11.229.

11.230.

11.231.

to someone that was in a personal relationship with the Treasurer. I, | cant see how that's
anything but a conflict of interest and [ think, and that ... the concerns that were raised by the
Premier’s Office, at least as reported to me, 1, | didnt have any direct experience, were valid,
like, what was the rush? Why were we doing this and why were we pursuing it on such a
fimsy basis?

Counsel Assisting submitted that Mr Toohey's statement in this respect should be treated with

a degree of caution as it involved comment on a hypothetical scenario in respect of which the
witness had the benefit of being able to exercise hindsight. Nevertheless, they contended that the
evidence demonstrated that, had Ms Berejiklian taken the steps that they argue she was required
by the ministerial code to take in relation to the ACTA proposal, it is likely to have been treated
differently. Indeed, it may not have been included on the 14 December 2016 ERC agenda at all
and, if it had been, it may not have been the subject of a favourable decision.

The same can be said of all the evidence about what those involved with the ERC ACTA decision
would have done had they known about Ms Berejiklian and Mr Maguire's relationship. Accepting
that hindsight evidence should be approached with a degree of caution, it can be said of all those
involved in making the ERC ACTA decision, that their evidence reflected that of politicians
experienced with the operation of the ministerial code, its injunction concerning their respective
responsibilities “to avoid or otherwise manage appropriately conflicts of interest to ensure the
maintenance of both the actuality and appearance of Ministerial integrity”, as well as of the
particular provisions dealing with reporting and managing conflicts of interest.

The members of the public sector who gave evidence about these issues also demonstrated at
various levels a consciousness of the issues of dealing with and managing conflicts of interest such
as to assist in determining the plausibility of their explanations of what they would have done had
they been aware of Ms Berejiklian and Mr Maguire’s relationship.

Mr Toohey’s evidence reflects that consciousness with great clarity. It was apparent from the
outset of his involvement with the preparation of the ACTA submission to the ERC that he
queried the utility of that process having regard to the “flimsy” business case on which the ACTA
based its grant application. The Commission accepts his evidence as to what he would have done
had he known about the relationship at the time he became involved in that exercise.

The Commission also accepts the evidence of the other witnesses outlined above as to what they
would have done had they known about the relationship. In that event it is clear Ms Berejiklian
would not have been able to participate either in placing the ACTA proposal on the agenda or
participating in the actual ACTA decision. It is most probable the first issue would have been left
to Mr Baird. In the light of the robust advice he received from Mr Blunden, it seems unlikely it
would have been added to the 14 December 2016 ERC meeting.

Mr Barilaro’s evidence supports the proposition that if the RGETF had been identified as the likely
source of funding, he would have insisted that it be treated as an application in the ordinary course
for that funding. On that basis it would have had to go through the two-step process of first
submitting an expression of interest and, only if successful at that stage, proceeded to the stage
where it would have been invited to submit a business case.

Having regard to the previous unsuccessful applications for funding ACTA had made, it appears
highly probable that the ACTA application would not have advanced beyond the expression of
interest stage.
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The ERC decision
11.232. The ERC made the following decision with respect to the ACTA funding proposal:

i) Approved expenditure of $5.5 million in 2016/17 to the Office of Sport, to provide a
grant to the Australian Clay Target Association (ACTA) for the development of a large
clubhouse/conference facility and associated infrastructure at their existing facility in Wagga

Wagga, NSW subject to:
a) confirmation of the ACTA cost estimates through a competitive tender process;
b) development of a project delivery plan; and

c) ACTA undertaking to meet all ongoing maintenance and operational costs and any
capital costs for the facility that are greater than $5.5 million.

ii) Approved that the grant in Recommendation (i):

a) should be sourced from the Regional Growth—Environment and Tourism Fund
(the Fund) and comply with criteria to access the Fund;

b) is subject to the finalisation of a satisfactory business case, noting that this can be
approved by the Treasurer following Infrastructure NSV assurance processes linked to

the Fund; and

c) should be capped at $5.5 million, with risks associated with project costs to be carried
by the ACTA.

11.233. The approvals in paragraph (i) were those set out in the 12 December 2016 ERC submission.
The approvals outlined in paragraph (ii) were added during the ERC meeting on 14 December
2016.

Consequences of the ERC ACTA decision

11.234. The ERC ACTA decision was seen by those involved in its implementation as meaning the
government was behind the proposal.

11.235. Mr Barilaro said that “anything that goes through the Expenditure Review Committee has the
imprimatur of the government of the day”. In his view, such would be the understanding at the
level of political offices and at an agency level. He gave evidence that “the public service, the
agencies that are involved, execute the decision of the ERC ... they know that the government of
the day is supportive”.

11.236. Mr Barnes said that it was:

pretty clear to [him] that the project, having received an allocation through ERC in December
2016, was something that government wanted to see happen to deliver on the undertakings
that had been conveyed to the VWagga community and the clay target community of interest.

11.237. Mr Hanger understood the ERC decision to indicate “significant support” for the ACTA proposal.
It was not simply a funding “reservation” (that is, a “hold” on certain funds rather than a positive
decision to spend) but an approval of expenditure (albeit subject to conditions). He took it as
“a positive indication that the government wanted this ... project supported”.
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Surprised it was funded

11.238.  Mr Doorn found out about the ERC decision on 15 December 2016 from Mr Landrigan.
He passed the message on to Mr Toohey, saying, “I understand from Marc that the ERC
submission for the ACTA project was supported in ERC, but dependent on a business case with
further detail on costings being submitted back to ERC”. Mr Doorn said he was “somewhat
relieved” that the ERC support for the ACTA proposal was dependent on the business case
because effectively the Office of Sport’s argument had been that “there needed to be a few
more checks and balances and ... that the business case needed further detail and costings being
submitted”. He agreed that he meant by that the kind of checks and balances one would ordinarily
expect to be performed before any ERC submission.

11.239. Mr Doorn said the Office of Sport was surprised the ACTA proposal was funded because,
from its perspective, there were a number of reasons why they thought it did not “stack up”.
Those reasons included the fact that previously the ACTA proposal was at the bottom of the new
policy proposals in the 2013 and 2014 list, it was not supported by the Wagga Wagga City Council
as part of the FNOSI study, it was not supported by a business case of sufficient detail and quality
as would justify, at least in his view as a public official with experience in this area, an expenditure
of the order of $5.5 million and there was already an existing shooting facility in Greater Sydney
which was of Olympic standard. In his view, the Office of Sport could not support the ACTA
proposal from a sporting-facility perspective as there certainly was not enough benefit from what
it could see. As can be seen, this view was shared by those in the Department of Industry who
assumed responsibility for the ACTA proposal following the ERC decision.

11.240. From a political perspective, Mr Doorn thought the points in favour of the ACTA proposal could
be about getting people to travel to regional NSW, and the fact there was a lot of correspondence,
and a push from Mr Maguire. There was no discussion from the minister’s office about it being
a good idea to look after people interested in shooting given the level of political support or
otherwise of the Shooters, Fishers and Farmers Party. This evidence has to be viewed in the
context that Mr Doorn said that if political factors were informing the minister’s office, they were
not conveyed to him.

The Regional Growth-Environment and Tourism Fund

11.241. The legislative basis of the RGETF, from which the ERC said the ACTA proposal was to be
funded, was the Restart NSW Fund Act 201 . That Act was assented to on | September 2011.
It created the Restart NSW Fund which was intended to “set aside funding for and secure the
delivery of major infrastructure in New South Wales ... to be used to build essential infrastructure

with the specific mandate to grow economic productivity in New South Wales” !

11.242. More explicitly, the object of that Act as explained in s 3 was to “establish the Restart NSW
Fund for the purpose of setting aside funding for and securing the delivery of major infrastructure
projects and other necessary infrastructure”. The Restart NSW Fund was established by s 6
which set out its purpose as follows:

(1) The purpose of the Fund is to improve economic growth and productivity in the State,
and for that purpose:

(a) to fund major infrastructure projects, and

4 Restart NSW Fund Bill 2011, NSW Legislative Council, Parliamentary Debates (Hansard), Second Reading Speech, 23 August 2011.
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11.243.

11.244.

11.245.

11.246.

11.247.

(b) to fund infrastructure projects that will improve:
(i) public transport, and
(if) roads, and

(iii) infrastructure required for the economic competitiveness of the State (including
the movement of freight, inter-modal facilities and access to water), and

(iv) local infrastructure in regional areas that are affected by mining operations,

and
(v) hospital and other health facilities and services, and

(vi) workplaces for law and justice officers, teachers, nurses and other staff’
providing services to the public.

(2) In this section, a reference to funding a project includes a reference to funding the
planning, selection, implementation and delivery of the project.

(Original emphasis)

Mr Baird agreed that the Restart NSW Fund established pursuant to s 6 of the Restart NSW
Fund Act was a special fund that was set up to receive money from what was sometimes
colloquially referred to as “asset recycling”, such as the lease of electricity assets, sometimes
referred to as the “poles and wires” monies. That asset recycling or privatisation created a fund
of approximately $32 billion. During the March 2015 election, the Coalition announced that
$300 million from the “poles and wires” monies would be set aside for a regional tourism and
environment fund. It was that promise which was to be given effect by the RGETFE It was, in
effect, a sub-fund or a part of Restart NSW.

Pursuant to s 8(a) of the Restart NSW Fund Act, payments could be made from the Restart
NSW Fund of any money approved by the minister on the recommendation of Infrastructure
NSW to fund all or any part of the cost of any project that the minister was satisfied promoted
a purpose of the fund. At all material times the “minister” for the purposes of s 8(a) was the
treasurer.

At the time of the ERC ACTA decision, the RGETF was a “new fund”. It was established to
increase tourist visitation to regional NSW. Preparation for the development of a Regional Growth
Investment Framework to inform recommendations to the NSW Government for the target profile
and criteria for public regional growth investment, including the RGETFE commenced in late 2015.

However, Mr Barilaro’s recollection was that it was not until around May or June 2016 that

the government started preparing the criteria or guidelines in relation to the RGETFE At the

time of the 14 December 2016 ERC meeting, the RGETF guidelines were still in draft, and a
competitive process for accessing the RGETF was still being worked through. The guidelines
were approved by the ERC on 1 March 2017. The first competitive round of the RGETF opened
in mid-March 2017.

Although the Coalition had announced that the RGETF would be funded to the extent of
$300 million, not all of those funds were available in the first round. Rather, $100 million was
available through the initial round of funding and minimum grants were $500,000. Applicants
for funding had to submit an expression of interest which was assessed against the criteria and
projects were then shortlisted to progress to the detailed application stage. At that second stage,

applicants were required to submit a completed cost benefit analysis (CBA) that demonstrated a
BCR higher than 1.0.
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11.248.

11.249.

Ninety-five per cent of the applications for RGETF funding were put through the competitive,
two-stage process described in the RGETF guidelines. However, a very small number were put
forward by the government that did not go through that competitive process, but still had to

go through the process of getting evaluated through BCRs, to demonstrate a whole benefit to
the state.

The majority of RGETF funding went through “competitive grounds based programs” which
were almost always over-subscribed, according to Mr Hanger. He agreed that funding out of the
RGETF that had not been subject to a competitive process was “relatively unusual”. Mr Barnes
also confirmed that the RGETF was a “competitive fund with rounds that people can apply to”
but that on occasions — a “handful ... two or three”, ACTA being one — the government made
allocations or reservations from those funds without a competitive process. The ERC decision
to allocate $5.5 million from the RGETF to the ACTA project meant the latter was a “carve
out” from the available RGETF funds and would not be part of an open, competitive round and
therefore would not have to undergo a two-step process.

Infrastructure NSW

11.250.

11.251.

11.252.

11.253.

11.254.

11.255.

Infrastructure NSW was established in 2011 to, amongst other things, act as a mechanism through
which the government could be given independent expert professional analysis and advice about
infrastructure projects for the purposes of the Restart NSW Fund.

James (Jim) Betts, the CEO of Infrastructure NSW between June 2013 and April 2019, explained
that Infrastructure NSW was created by the government to demonstrate “that its arm'’s length
infrastructure advisory body was holding the ring and ensuring that Restart funds because they
came from — largely from privatisations were being appropriately allocated”.

Infrastructure NSW took the view that to justify a drawdown on the Restart NSW Fund for

a new piece of infrastructure, almost without exception, that piece of infrastructure should

be demonstrated to have a BCR greater than | when assessed within the economic appraisal
framework overseen by Treasury. This required analysis suggesting that the benefits to the state
would be more than the cost of a particular proposal. Determining whether the BCR was greater
than | when assessed as required, necessitated a satisfactory business case.

For major projects, Infrastructure NSW was responsible for an infrastructure investor assurance
regime where it would bring in independent experts to test the robustness of the cost benefit
methodology that sat within business cases being presented by other agencies to government.

However, the situation was different in relation to “the much smaller programmatic spend”,
which was emerging from things like the RGETF which were often well below the threshold of
$10 million or indeed $100 million, which Infrastructure NSW's legislation directed it towards.
In relation to those smaller programs, Infrastructure NSW did not conduct the actual BCR
assessment, nor as follows, did it prepare the underlying analysis. Rather, it relied on the advice
of committees or multi-agency committees, which included Treasury, that were the overseers
of programs such as the RGETF, to ensure that relevant CBA had been undertaken, that it was
robust and that it complied with Treasury’s stipulated methodology. That would be the principal
basis on which Mr Betts would be prepared to make recommendations to the treasurer to
make payments from the RGETF It would have been the exception rather than the rule that
Infrastructure NSW commissioned its own supplementary CBA.

Nevertheless, even in the case of the smaller programs, one of the things that Infrastructure NSW
would do before recommending that the treasurer pay monies out of a Restart NSW Fund was to
satisfy itself that the funding would promote a purpose of the relevant fund.
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11.256. Mr Betts said that Infrastructure NSW would frequently receive proposals from third
parties outside government which would purport to show very favourable BCRs. However,
Infrastructure NSW would always ensure that those proposals were interrogated by appropriate
experts within agencies such as Treasury or the DPC, which oversaw the programs from which
the government funding was going to be sourced. Infrastructure NSW would often reject
proposals on the basis that the CBA simply did not withstand scrutiny.

11.257. Mr Betts also commented that:

[T ]he officials operating within the Department of Premier and Cabinet and officials
operating within Treasury may be susceptible to informal direction from the Premier or from
the Treasurer from time to time. So having an arm'’s length body like Infrastructure NSV
which would have, there would have had to have been formality about the direction issued to
us had a minister sought to influence our decision making, provided an additional degree of
assurance even if only on the basis of perception.

[1.258.  This observation about the desirability for arm’s length decisions accorded with the concerns of
Mr Baird and Mr Barilaro in particular about the perception of a decision being a political one if a
conflict of interest were not declared in the ERC.

“Talk Daryl off the ledge”

11.259. Mr Ayres agreed that, based on the conditions attached to the ERC ACTA approval involving
funding being sourced from the RGETF for which the criteria had not yet been approved, it would
have been more prudent not to announce the ACTA grant until the criteria for the RGETF were
approved by the ERC.

11.260. On 21 December 2016, the ERC ACTA decision became available on eCabinet. The previous
afternoon, Ms Berejiklian's office gave Mr Landrigan the draft decision. He shared that
information with Mr Ayres and Marie Scoutas (Mr Ayres’ deputy chief of staff) in the first email in
what became an email chain to which he attached the ERC decision. He stated:

[. Grant should be sourced from the Regional Growth Environment and Tourism Fund and
comply with the criteria to access the fund (I am advised the criteria has not been approved by

ERC yet).

2. Is subject to finalisation of a satisfactory business case (current business case is not
acceptable).

Treasurer’s office say to follow the proper process the grant won't be able to be
announced until the criteria for the Fund is approved by ERC (early next year)
and the business case is approved by the Treasurer following INSW assurance
processes.

Marie, were you saying before the Deputy Premiers office have been allocating projects to this
Fund already? Do we deal direct with the DPs [Deputy Premier]'s office or are they trying to
kill this project?

(Emphasis added)
11.261. Mr Ayres responded:
Project is legit.

Perhaps Gladys and [ need to write to Daryl.
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11.262.

11.263.

11.264.

11.265.

11.266.

11.267.

Ms Scoutas observed, “Project is a solid one but someone should talk Daryl off the ledge”,
to which Mr Ayres replied, “He just wants to know what the process is ... if we can’t
explain it to him how can he communicate with his electorate” (emphasis added).
Ms Scoutas responded:

[f the money is coming from somewhere else,

And that is the reason he needs another business case,
But essentially it is now approved by government,
Cant [sic] we give him something to announce?

Or is there a risk this will still unravel? Feels to me like we are just ticking boxes and if it was
[name redacted] he would have announced it yesterday.

Mr Landrigan pointed out:
But it hasn't been approved.

The ERC decision refers it to the Regional Growth Environment and Tourism Fund and says
a satisfactory business case needs to be done and it needs to satisfy the criteria for the Fund.
The treasurers [sic| office also told me the criteria for the Fund hasn't been approved by ERC
yet, not expected at ERC till early next year.

Has the DP started announcing grants from this Fund yet?

When asked why he wrote “perhaps Gladys and | need to write to Daryl”, Mr Ayres’ evidence
was that she was the treasurer and he was the minister, and “VWe've made a decision at ERC, this
project is no longer being funded out of the Office of Sport. | think it's a reasonable thing that the
Treasurer and myself' would inform the local member how a project that's been, appropriated funds
by ERC is going to proceed ... | think I'm just working on the fact that Gladys is the treasurer at
this particular point in time and the ERC has resolved that, has, had approved those funds and also
put some additional conditions on them”.

In terms of the remark about “talk[ing] Daryl off the ledge”, Mr Ayres surmised that as

Ms Scoutas was covering off media at this particular point in time, Mr Maguire had had some
interactions with her, and Mr Maguire wanted to do something. He agreed that the “ledge” was
a metaphor for Mr Maguire making an announcement of the kind that the treasurer’s office said
would be inconsistent with what they described as “proper process”.

As to the reference to Ms Berejiklian and himself writing to Mr Maguire in the context of

Mr Landrigan’s query as to whether “the DPs [sic] office ... are trying to kill this project?”,

Mr Ayres conceded that it was “plausible” and “plausible but highly unlikely” that they would write
to Mr Maguire on their respective letterheads in order to show that the ACTA proposal had the
backing of two senior ministers to avoid any risk that the deputy premier’s office was try to kill

the project.

The following day, on 22 December 2016, Mr Landrigan sent an email to Jenny Davis of
Infrastructure NSW asking, “Are you able to advise where this is up to? Has it gone to the
Industry team? The Deputy Premiers [sic] Office called me to find out if they need to give their
Department a hurry up on this?”
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11.268. On 23 December 2016, Mr Barilaro's chief of staff’ Fiona Dewar advised Mr Landrigan, “l have
spoken with Darryl [sic] and our agency. Darryl [sic] is good to go ahead with the announcement,
and our agency has provided the resources to review the business case and assist with the material
INSW needs.” Mr Landrigan forwarded that email to Ms Davis on 3 January 2017, the day after
Mr Maguire announced the funding decision.

A presumptive announcement

11.269. Mr Maguire said he could not recall how he became aware of the ERC ACTA decision. He was
equally vague about his understanding of its terms. Pressed, he said that at the time he issued
the media release referred to in the following paragraph, his understanding of the status of the
$5.5 million grant was that “the government had agreed to partner with Clay Target and that the
money would flow with some paperwork. | can't recall there ever being strings attached to it.”

11.270. On 2 January 2017, Mr Maguire issued the following media release:

NSW GOVERNMENT FARTNERS WITH AUSTRALIAN CLAY TARGET
ASSOCIATION

Member for Wagga Wagga Daryl Maguire MP today announced $5.5 million in NSW
Government funding for the Australian Clay Target Association Headquarters located in East
Wagga Wagga.

This funding will be used to build a new Administration, club and function centre that will not
only benefit the Association, but will also provide a facility for local and regional organisations
catering for large functions and conferences.

Mr Maguire said the improvements will deliver a multipurpose facility with amenities that will
double the current capacity of the Headquarters, creating ample space to accommodate up to
650 people for a dining function and up to 1,200 people for a conference.

The upgrades will be completed in time for the International Clay Target Shooting Federation
World DTL Championships to be held in Wagga Wagga in 2018. This event is set to attract
around 800 shooters worldwide and will be broadcast from Wagga Wagga.

Mr Maguire is thrilled with the announcement, saying it will put the Wagga Wagga
Headquarters in a good position to lobby to host future Olympic trials at the local facility as
well as other national and international championships.

President of the Australian Clay Target Association, Mr Robert Nugent said “the Association
would like to thank Mr Maguire for his tireless work as a Member for Wagga Wagga. With
his support, this project will consolidate the ACTAs future in Wagga Wagga”. Mr Nugent
also acknowledged the support of Wagga Wagga City Council.

11.271. On the same day, Mr Maguire sent two emails to Ms Berejiklian's private email address containing
links to two stories about the ACTA funding published in The Daily Advertiser. The first email
was headed “Good News” and linked to an article titled “Convention centre to attract large-scale
events to Wagga”. The second email, sent about four minutes after the first, was headed
‘All good”, and linked to another Daily Advertiser article apparently headed “Convention centre to
be built”. Mr Maguire said he sent the first email to Ms Berejiklian because he “was probably very
happy that this was happening, sharing the good news”.

[1.272. There was no reference in Mr Maguire's media release to the conditions the ERC had imposed on
the ACTA funding.
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11.273.

11.274.

11.275.

11.276.

11.277.

11.278.

11.279.

Mr Maguire's media release came to the attention of those in the Office of Sport who had been
involved with drafting of the ACTA ERC submission. Mr Doorn remembered being surprised
that there was a public announcement by Mr Maguire that funding had been “granted or received
or approved” and confused because the project had been handed over from Mr Doorn’s office,
then funded so quickly.

Mr Toohey was also surprised the ACTA funding was announced as a fait accompli. He thought
the ACTA funding was “a long way off being guaranteed”, and that Mr Maguire’'s announcement
was trying to wedge the funding being guaranteed ahead of a process that he thought was
important to make sure that funds were protected. In his view, the announcement was premature
and would interfere with the proper consideration that needed to occur to make sure that the
project would be delivered.

Mr Toohey said that such an announcement might be able to put some pressure on the
bureaucracy to cause the funding to actually flow in circumstances where all that had happened at
that point in time was an agreement to expend money or a decision to expend money but subject
to certain conditions. In his view, once an announcement of a project such as Mr Maguire’s

was made, it was “very, very hard then for the government ... to do anything but to deliver

the clubhouse”. In addition, had the ACTA fallen short of funding (a possibility in his mind in

the absence of information as to whether the ACTA was capable of delivering the project),

“that government would have had to bail it out, and that’s at the expense of something else”.

The ERC ACTA decision was made on 14 December 2016. Shortly after, on 19 December 2016,
Mr Hanger became the director, funding and infrastructure within the Department of Industry.
His group was working with Infrastructure NSW in regard to the RGETFE He and his group
became involved in finalising the satisfactory business case, securing approval by the treasurer of
the day, and attempting to satisfy Infrastructure NSW assurance processes linked to the RGETE
He said that as the ERC ACTA decision had identified that it was looking for a business case to
be developed, it was a high priority for his agency.

Mr Hanger said Mr Maguire’s media release did not tell the full story because it did not refer to
the conditions to which the ACTA grant was subject. However, he said that a media release such
as Mr Maguire’s added to the priority and attention that as a matter of practice would be adopted
to a project of this kind, because it could be seen that there was high-level political support from
the ERC decision, and further the public being told about the project but not about the conditions.
He said that a media release of the kind issued by Mr Maguire (that is, one that fails to specify
conditions attached to the funding) “makes our job more challenging” and “adds pressure” in
circumstances where it is presumed that the project enjoys a high level of political support as a
consequence of an ERC decision.

Mr Maguire's announcement also caused consternation in the Regional NSW office in Wagga
Wagga. Albury City Council asked Margaret O’ Dwyer, the regional manager for the south west
in the Office of Regional Development, under what program ACTA had received funding and
whether her department provided ACTA with funding to undertake a business plan. Ms O’ Dwyer
observed that there was always a little bit of rivalry between Wagga Wagga and Albury, so her
enquirer “was just wondering under what program they were funded, because that's quite often
the case, you know did Albury miss out on something that they could've applied for, it's that type
of a question. But also, she was wondering whether the NSW Government had funded the
business case for the application.”

Mr Baird said it would be not unreasonable to announce a decision made by the government, but
making it clear, if' it be the case, that the approval was subject to appropriate analysis by way of a
business case or other additional work.
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11.280.

Mr Ayres initially said that in his view, the ACTA proposal was in a reasonable position to be
announced after the ERC ACTA decision. Having had his attention drawn to correspondence
which indicated that the criteria for the RGETF (from which it was to be funded) had not yet
been approved by the ERC, Mr Ayres agreed that it would not be proper process to announce the
grant at that time.

Regional NSW takes over

11.281.

11.282.

11.283.

11.284.

11.285.

11.286.

11.287.

11.288.

As a result of the wording of the ERC ACTA decision, and its specification of the RGETF as
the funding source for ACTA, responsibility for progressing the ACTA funding was shifted from
the Office of Sport to Regional NSW. At that time, deputy premier Mr Barilaro (as minister for
regional development) was the portfolio minister and, from 23 January 2017, Ms Berejiklian, as
premier, was the cluster minister.

On 16 December 2016, Mr Hall advised Mr Miller (the chief executive of the Office of Sport)
that the ERC had determined that the ACTA business case had to be reviewed or redone (he
was unclear which) by Infrastructure NSW so that it could qualify for funding from the RGETE
Mr Hall asked that all the supporting material for the proposal be sent to Mr Betts.

On 19 December 2016, Mr Doorn forwarded to Mr Betts the ACTA business case, its letter

to Mr Ayres seeking support for the proposal and the ACTA ERC submission. He also advised
Mr Betts that there were “no independent reviews, feedback from agencies etc on the proposal”.
Mr Doorn forwarded the email chain to Mr Toohey, remarking, “FY1 ... looks like its now up to

LNSW”.

Mr Betts forwarded Mr Doorn’s email to, among others, Ms Davis, from Infrastructure NSWV,
advising her that “Gary Barnes agreed that we could use Stuart Webster and team to assess
this proposal, and provide feedback to the proponent where required. It could be a candidate for
advance funding from the Regional Growth Etc Fund.”

Mr Webster was the head of the Investment Appraisal Unit (IAU), one of the units Infrastructure
NSW relied upon to interrogate third-party grant proposals. The IAU originally fell within the
Department of Industry, however, it was moved into the DPC following machinery of government
changes in April 2017.

According to Mr Barnes, following the ERC decision and the deputy premier accepting the lead
on the project, his Office of Regional Development team would have taken carriage of the ACTA
initiative. Mr Barnes asked Mr Hanger, who had knowledge of regional infrastructure and an
effective working relationship with Mr Barilaro’s office, and Jane Spring, who had recently been
transferred from Jobs NSW to an executive director role in his group, to involve themselves
“upfront” in the ACTA project.

Mr Barnes’ primary inference about the ACTA project was that it was “quite an unusual project,
having been quite a small project but gone through ERC”. In the main, projects like these went up
as part of a program of decisions. He and his team gave the ACTA project particular priority in
their portfolio of work because of their understanding of the political imprimatur sitting behind the
project. That understanding was an inference principally drawn from the fact that the ERC made
an approval decision, not a reservation, in relation to the project.

On 20 December 2016, Adam Nir, a senior analyst in the AU in the NSW Department of
Industry, advised Mr Webster that he had been through the ACTA material and agreed with
Mr Webster's assessment that the business plan’s economic assessment was flawed. He set
out the main reasons for reaching that conclusion, including that “the cost/benefit analysis
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is performed from a Wagga \Wagga perspective (rather than the State perspective that the
Department and Treasury take)”. Mr Webster forwarded Mr Nir's email to Ms Davis with the
advice, "Adam has provided a short critique of the Wagga Clay target project proposal below.

| have also scanned the document, and advise that the GHD ‘CBA is in my opinion unusable for
the purposes of fund allocation.” Two days later, Mr Webster emailed Ms Davis again saying, “have
heard that INSW may need a CBA on this after all. Can you please advise? We could get started
the week beginning the 9 January, but it would be desirable to send the proponent our data
requirements in the meantime so that it might be waiting for us on return.”

11.289.  The ERC'’s condition to provide grant funding to ACTA subject to the “finalisation of a
satisfactory business case” was seen by Mr Barnes as the “immediate task” to which Regional
NSW was required to direct its attention. Mr Barnes understood this to be necessary as he agreed

the CBA analysis contained in the initial GHD business case was “utterly non-compliant with
NSW Treasury guidelines”.

11.290. On 13 January 2017, Mr Toohey briefed Ms Spring, Mr Webster and Alex Akopyan (a senior
manager, investment appraisal, economic skills & regional development in the NSW Department
of Industry) about the ACTA project. They agreed that as GHD had prepared a business plan
for ACTA, Mr Toohey would arrange “support” for ACTA to further engage GHD or another
consultant to improve the quality of the business plan to allow better assessment. Mr Webster's
team was to provide “the usual guidance to the consultant on what is required to allow better
assessment”.

11.291. On 13 January 2017, Laura Clarke, Mr Barilaro’s deputy chief of staff, emailed Ms Spring
(copying in Mr Barnes and Peter Minucos) suggesting “a catch up next week, and | can introduce
you to Peter Minucos who has recently joined our office. Peter will be looking after the regional
development/regional infrastructure space”. Ms Spring responded with a mooted meeting time
and added, “I look forward to meeting Peter and working with him”. Mr Barnes forwarded the
email chain to Mr Hanger on 16 January 2017, the day the meeting was to take place, with the
instruction “Need to inject yourself into this one”. The effect of this statement was effectively
to delegate to Mr Hanger the supervision of the running of the ACTA project on behalf of the
Department of Industry. From that stage, Mr Barnes left the ACTA matter to Mr Hanger and
Ms Spring, albeit that they reported to him.

11.292. Mr Minucos was a political staffer in Mr Barilaro's office. Mr Barnes understood that the deputy
premier’s chief of staff' brought Mr Minucos in to provide assistance with economic and regional
infrastructure. He commenced there in January 2017, as a senior policy adviser with a particular
focus on regional infrastructure and regional development. He had commenced his post-graduate
career at NSW Treasury as a financial analyst. He was familiar with economic appraisals and
Treasury guidelines for such appraisals, and he had previously worked in Treasury. He recalled
becoming aware of the ERC ACTA decision early in his time with Mr Barilaro’s office, sometime
in January 2017. This presumably occurred at the meeting Ms Clarke arranged with Ms Spring.

11.293. Mr Minucos also saw the ERC decision as demonstrating governmental support for the ACTA
proposal. After he became aware of the ERC decision, he asked for updates from the department
just to see what was happening in that regard because it was an item in his portfolio. This was
apparently because the ERC decision identified the source of the ACTA funding from one of
the Restart funds, which were under the aegis of the deputy premier, Mr Barilaro, and because it
concerned a regional matter.

11.294. According to Mr Minucos, his experience and role were relevant to the next steps in the ACTA
process. He saw his role as “generally to help improve the clarity around the process and the
understanding about the process to regional New South Wales”.
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An early visit

11.295. Soon after Ms Berejiklian became premier on 23 January 2017, she visited Wagga Wagga on
10 and 11 February 2017. Ms Berejiklian agreed that this was one of her early visits to a regional
area as premier. Mr Maguire assisted in organising the trip. The DPC prepared briefing notes for
her trip to provide “a summary of key achievements delivered by the NSW Government within
the Wagga Wagga Electorate and known emerging/contentious regional issues”. Under the
heading, “Issues impacting the Wagga Wagga Electorate”, the summary noted:

NSW Government funding for facilities upgrade for the Australian Clay Target Association

In December 2016 it was reported (Wagga Wagga Daily Advertiser) that the NSW
Government is providing $5.5 million for the construction of a convention centre as part
of the development of the Australian Clay Target Association at Wagga Wagga. This is

presumptive, the Government has asked for evidence of the business case before the project
can be considered by Infrastructure NSV for funding.

11.296. During this visit to Wagga Wagga, according to her itinerary, from 1.30 to 1.50 pm Ms Berejiklian
visited the | Simmons Street site which the RCM was seeking to acquire as premises for its
relocation from its historic site at Charles Sturt University (CSU) in Wagga Wagga. Mr Maguire
arranged that visit and accompanied Ms Berejiklian to the site where they met Dr Andrew
Wallace, the chair of the RCM, and discussed the proposals for the RCM. The RCM issue is
discussed further in the next chapter.

Government funds the revised business case

11.297. The “support” arranged for ACTA to improve the quality of its business plan came in the form of
funding for the preparation of the revised business case from the Office of Regional Development.
Mr Barnes said he directed that support be given even though it was “unusual” and “atypical”.
He did so for “consistency” in circumstances where the Office of Sport had funded the initial
(albeit deficient) business case. He agreed that one factor that influenced his decision to make
a direction for funding of the further business case was the fact that the ERC had approved
expenditure, albeit subject to conditions.

11.298. As time progressed, it was obvious to Mr Barnes that the deputy premier’s office was being
asked to follow up and provide advice on the carriage of the ACTA project and where it was at.
He thought the requests for follow-ups and where things were up to were coming out of the
premier’s office to the deputy premier, but he thought the deputy premier’s office was keen for the
project to move forward as well.

11.299. The task of securing GHD's further services was assigned to Ms O" Dwyer in the VWagga Wagga
office. On 17 January 2017, she asked Mr Webster and Mr Akopyan to advise what GHD needed
to include to strengthen the business case so that it would meet NSW Treasury guidelines for
capital business cases. Mr Akopyan'’s succinct response was that “The main item missing from the
current business case is the rationale for government involvement: it is not clear why supporting
the project would be a benefit to the State of NSW”.

11.300. On 2 February 2017, Ms O’ Dwyer contacted Mr Turner by email and advised him that
Infrastructure NSW had asked that her office “take the lead on the ACTA project to upgrade
the club house and inclusion of a conference centre at Wagga Wagga. It was determined that an
independent business case needs to be prepared to provide additional assessment of the project”.
She sought to organise a meeting with Mr Turner to discuss “the additional requirements”.
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11.301.

11.302.

11.303.

11.304.

11.305.

11.306.

11.307.

Mr Turner forwarded the email to Mr Maguire and asked him, “Is this request for another business
case study in addition to the one presented.” Mr Maguire replied, “Gday, yes this is the BS they

go on with because the funds come from a different bucket of money, Tourism instead of sport.
Just keep focused on your time frames and progress, marg will look after the study and get the
boxes ticked”. Soon after, Mr Turner advised Mr Maguire of arrangements with Ms O’ Dwyer for
a meeting, and Mr Maguire replied, “Very good proceed they will sort out the BS”.

GHD was again engaged to prepare the revised business case for which its fee was $26,950
(including GST) charged to the DPC. Taken with the $40,000 the Office of Sport advanced to
ACTA for the first business case, the effect was that the government entirely funded ACTAs
business cases supporting its application for public monies to construct its new premises.

Arranging for GHD's quote for the revised business case to be accepted took some time and
does not appear to have been finalised until late February 2017. On 6 March 2017, Mr Turner
emailed Mr Maguire advising him of this and expressing concern that “any possible delay will
not allow us to finish the project in me [sic, should be “time”] for the original purpose, that of
the World Championships”. Mr Maguire forwarded the email (which was the whole chain going
back to Ms O’ Dwyer’s first contact with Mr Turner) to Ms Berejiklian stating, “Typical of our
bullshit government”.

Mr Maguire also forwarded Mr Turner’s email to Mr Barilaro’s chief of staff, Ms Dewar, saying,
“Fiona, | told him to proceed, while our gov engages in with more BS!” Ms Dewar replied on

7 March 2017, advising Mr Maguire, “Peter Minucos from the Deputy Premier's Office has
spoken to Turner and the Dept to work through it.”

On 31 March 2017, Ms O’ Dwyer sent Ms Spring and Mr Hanger an email which she copied to
Mr Akopyan. She said she was unsure who was “taking this project on now”. She reminded the
recipients of the history leading to Mr Barnes advising that the Office of Regional Development
would fund an update to the original GHD plan which had now been received and which she
attached to her email, and asked, “What happens next?”. Mr Akopyan appears to have forwarded
the revised business case to Mr Nir for his review. Mr Nir in turn showed it to Mr Webster who
emailed those in the email chain as follows:

Aleks has shown me the GHD business case. The CBA it contains is utterly non-compliant
with NSW Treasury guidelines. | was under the impression that we did not ask them to do

a CBA, just produce a business case that contained certain information that would enable
my guys to do a CBA. Given that the document does seem to contain such data and that its
CBA is unusable, | suggest that Alek’s team (very quickly) produces a CBA based on the
GHD document. [ will need to confirm with Aleks, but this could probably be done next week.

In terms of next steps, | am no wise [sic] than Margaret. Given that the Regional Growth
Tourism and Environment Fund has been launched and Eol [expression/s of interest] are
due soon (6 April), perhaps it can be considered as an Eol.

The IAU then undertook a CBA of the ACTA revised business case. It concluded that based on
that business case, but also using NSV Treasury guidelines and testing items such as expected
tourism benefits against published data, it estimated that the ACTA project would represent a
net cost to the referent group of approximately $653,000 and achieve a BCR of 0.88 over the
assessment period of 25 years.

The effect of the IAU analysis was that the benefits to the state of spending money on the ACTA
project were less than the costs of doing so. The practical effect was that money would not be
available from the RGETF because one of the requirements for money coming out of the RGETE
like any fund forming part of Restart NSW, was demonstration of a BCR of | or more than 1.
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11.309.

11.310.
[1.311.

11.312.

On 12 April 2017, Mr Turner sent an email to Mr Maguire giving him an update on the planning
progress for the new building. He also asked, “Do you have any information on the Business case
study that was provided by GHD in relation to the grant. We are now close to having to pay some
large expenses and the Board are anxious to sign off to access the grant.” Mr Maguire forwarded
the email to Ms Dewar saying, “Fiona, it's getting rather urgent” and she replied, “l have asked
Peter Minucos to follow this up.”

Later that day, Mr Minucos sent an email to Mr Maguire advising that he had unsuccessfully tried
to contact both him and Mr Turner. He told Mr Maguire:

[ spoke with the Treasurers Office about this one today ... The funding commitment has been
made by Government, that much is done. There are a few intricacies involved in whether it

is Environment & Tourism Fund or other funding — being ironed out by Treasury and INSWV.
But the funding has been committed by ERC and | have raised with Treasurer’s Office today
that the expenditure is happening on the ground and we need to deliver, so they are now active
on it.

Mr Maguire forwarded the 12 April 2017 email chain to Mr Turner.

Mr Hanger forwarded the AU analysis to Ms Davis on 19 April 2017. He “also sent this to
Peter Minucos in DPO [deputy premier’s office] as he was asking”. Mr Minucos said he would
have been inquiring because the ERC ACTA decision was in his portfolio of Regional NSW and
Infrastructure, and it was his job to understand what was happening in that portfolio.

On the same day, Ms Davis forwarded to Mr Minucos the 16 to 19 December email chain
following the ERC decision in which the Office of Sport sent to Mr Betts the GHD business
case, the ACTA letter to Mr Maguire seeking support for the proposal and the ERC submission.
She also sent Mr Minucos Mr Webster's email to her of 20 December 2016 setting out his and
Mr Nir's opinions of the ACTA business case.

The revised business case is reviewed - again

11.313.

11.314.

11.315.

At some stage after the revised business case was reviewed by the IAU and assessed as having

a BCR of 0.88, Mr Minucos contacted Mr Hanger and told him that they “needed to revisit

the business case”. Mr Hanger understood that request to come from the premier’s office and
the premier. This was because of a range of conversations at that time which indicated that the
premier and the premier’s office were particularly interested in this project. The way in which

it had come forward and the speed at which his agency needed to procure the business case
following that ERC decision indicated to those involved in the agency a strong interest out of that
office regarding the project.

Mr Barnes did not agree that it was “typical” practice to revisit business cases where a project
achieved a BCR in the order of 0.8. His evidence was that it happened “from time to time” in
such cases as where there was a particular desire to stimulate the economy, for example looking
at projects in times of drought. While he regarded 0.88 as “numerically close” to a BCR of 1, he
indicated that the microeconomists who worked in the |AU would often tell him that bridging
even a small gap from 0.9 to 1.0 could be a difficult thing to do.

Mr Minucos' recollection was that he got involved with the ACTA business case because

Ms Dewar told him that even though the ERC decision had been made in December 2016, there had
been no progress by April 2017. He said she asked him to look into it and see what was happening.
Mr Minucos believed Ms Dewar's request may have followed a call from Mr Maguire as to what
was happening, and he would have been asked to call him back and explain the process to him.
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11.316.

11.317.

[1.318.

11.319.

11.320.

11.321.

11.322.

Mr Minucos agreed that he saw his role in relation to the ACTA proposal as doing “everything

[he] could to turn it from commitment to an actual flow of money”. His direct involvement did not
commence until around the middle of April 2017, although he may have been aware of the ERC
ACTA decision prior to then. He saw the ACTA proposal as having “political backing” due to the
decision of the ERC in December 2016, which he saw as “the ultimate support”.

Mr Minucos formed the view that the September 2016 ACTA business case “was deficient and
couldn’t be used to access Restart funding”. This was because it used an incorrect methodology
which could not be used to demonstrate the benefits to the state of NSW. It focused on Wagga

Wagga as the community of interest whereas to access Restart funding, the community of interest
needed to be the state of NSWV.

Mr Minucos agreed — “at a cursory glance” — with the main issues concerning the ACTA business
case as identified by Mr Nir:

+ The cost/benefit analysis is performed from a Wagga Wagga-perspective (rather than the
state perspective that the Department of Industry and Treasury take).

« Gross revenues from additional events are included as project benefits (rather than as
producer and labour surpluses).

« Gross operating costs from additional events are included as project costs (rather than as
producer and labour surpluses).

+ No allowances for displacement of existing businesses has been made.

Mr Minucos became involved with dealing with the concerns that Mr Nir identified as being
inadequacies or material that was needed as a minimum to conduct a CBA. This appears to have
occurred around the time of the IAU report that the BCR for the ACTA proposal was 0.88.

He was tasked to “get a business case compliant so it could be reviewed” as the requirement
“for an amended business case ... had not been completed yet, so the process wasn't, the steps
weren't happening”.

On 20 April 2017, Mr Minucos spoke to Mr Maguire and Caleb Paul of GHD. According to the
email he sent Mr Maguire the same day, Mr Minucos told Mr Maguire that “we need GHD to
add an annex to the business plan to demonstrate the net benefits to NSV from the non-shooting
events/conferences”. Mr Minucos forwarded to Mr Maguire the email he had sent Mr Paul in
which he explained how Mr Paul could prepare an annexure to the revised business plan which
“would allow the cost benefit analysis to identify the expenditure brought into the State, the
benefit of which can be added to the BCR (like it already is for the shooting)”. While he explained
to Mr Paul the methodology of what was required, Mr Minucos said he did not provide the
content of any revised business case GHD might prepare.

On 24 April 2017, Mr Paul sent Mr Minucos an email advising him, “Please find attached the
information you requested. Please consider this memorandum an annexure to the business plan
previously submitted by GHD.” On 26 April 2107, Mr Minucos replied to Mr Paul suggesting
some minor edits (which he provided), then explaining how Mr Paul should provide an estimate
on the number of interstate visitors to the potential conferences and setting out what a sensitivity
analysis might look like based on the figures Mr Paul had given Mr Minucos in conversation.

Mr Paul returned an amended memorandum the same day.

On 8 May 2017, Mr Minucos asked Mr Paul to forward the new business case (with an appendix
that demonstrated the new conference capabilities) to Mr Hanger and Ms Davis. Mr Paul
complied with this request on 9 May 2017, forwarding to them the whole email chain commencing
with Mr Minucos’ email to Mr Paul on 20 April 2017 as well as the new business case.
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11.324.

11.325.

11.326.

11.327.

11.328.

11.329.

On 9 May 2017, Mr Hanger forwarded the revised case to Mr Webster and Mr Akopyan
(copying the email to Mr Barnes among others) for review with the observations:

DPO asked GHD to review and update the Wagga Wagga Clay shooting business plan to
include more of the expected benefits of the conference centre — updated report attached.

Can you please assess this updated business plan and advise if this project will provide an
economic benefit to NSW. Happy to talk through if any questions and if you can let me know
how long your review will take so I can manage DPO expectations that would be great.

Mr Hanger understood the genesis of the further work on the ACTA business case between

19 April 2017 and 9 May 2017 to have followed Mr Minucos’ intervention. It was dealt with
wholly and solely within the deputy premier’s office, particularly by Mr Minucos, rather than being
dealt with at the agency or departmental level in the ordinary way.

Mr Barnes replied “hmmmm” to Mr Hanger's 9 May 2017 message. This was something people
who worked with Mr Barnes would know was an expression of frustration and/or disappointment
that that engagement was not happening through Mr Hanger’s area, but from someone in the
deputy premier’s office.

The ACTA proposal was a standalone item on the schedule for the DPC executive team meeting
that Mr Barnes regularly attended. This was because, as Mr Barnes indicated, they were being
asked for updates on this project “more than any other project”. The DPC executive team meeting
was a fortnightly meeting between the premier and the executive team.

As part of one of those fortnightly briefings of the premier, on 10 May 2017, Mr Barnes sent an
email to Sarah Cruickshank (copied to Mr Hanger), Ms Berejiklian's chief of staff, subject heading
“wagga clay pidgeons” [sic]. He told her:

Hey Sarah: As you might have heard, the initial BCR on this project came back well shy of
1.0 which presents a problem as decision was to carve out of restart. Chris Hanger has asked
for further info from GDH [sic] and they have now provided so we are having economists do
another updated CBA.

Back-up position will be to take from the new Local Infrastructure fund (think it's now called
Stronger Country Communities) which comes from Confund [Consolidated Fund] so wont
require BCR in assessment criteria.

[ believe Treasurer signed the out of session “delegated” decision yesterday that gives effect
to the new regional infrastructure funds and $s and should be making way to your office.
When this is signed let me know and [ will advance a request for reservation from this new
fund to DP so we can have this as a back-up in case BCR remains below the magic mark.

Have briefed Fiona around the this [sic] back-up plan.

Mr Barnes was canvassing the possibility of having to fund the ACTA project from funds other
than the RGETF because of his view that the ERC decision to fund the ACTA project had “some
standing” because it was an “approval”, not a “reservation”. Accordingly, he thought that it would
be prudent for the public sector to look at other options if indeed government were to proceed
with this project but could not attach money to it through the RGETE

In due course, the |AU undertook an analysis of the revised business case which produced
a positive BCR of 1.1. On 23 May 2017, Mr Barnes sent an email to Ms Dewar and Clive
Mathieson (the deputy chief of staff in Ms Berejiklian's office) forwarding the IAU'’s revised
analysis which was to be read in conjunction with, and as an addendum to, its April 2017
Australian Clay Target Association Facility Cost Benefit Analysis.
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11.330. Mr Barnes remarked in his email, “Pls note the attached. With extra info now over ber 1. Chris
is now completing paperwork for insw. Local member will be happy.” Mr Barnes said he wrote
about Mr Maguire in those terms because he understood Mr Maguire would have been making
life pretty difficult for both Ms Dewar and Mr Mathieson with his requests for information and
it would be a bit of a relief that, with the ACTA project having the capacity to be funded, those
enquiries would cease.

11.331. Mr Mathieson was one of a number of people Mr Barnes had been updating and communicating
with about the ACTA project. He had regional responsibilities in the premier’s advisory staff.

11.332. If the ACTA project had not achieved a BCR of greater than 1, it would likely have required a
further decision at the level of the ERC to fund it, which may have involved it being subject to a
competitive process, or “normal practice”.

11.333. On 10 May 2017, Mr Turner sent an email to Mr Maguire advising he “Received a call today
in relation to the grant, paper work is being prepared”. However, on 30 May 2017, he advised
Mr Maguire that he had “not heard or seen anything regarding the Grant since that email.”
Mr Maguire forwarded that email to Ms Dewar, who in turn sent it to Mr Minucos and
Mr Barnes. Later that day, Mr Minucos sent Mr Maguire an email advising that he had updated
Mr Turner as to the positive economic appraisal, that Infrastructure NSW was due to receive the
economic appraisal that week and “we will look to fast track the approval process over the ensuing
couple of weeks — it is a matter of INSW and ERC meeting to provide approval”.

11.334. On 30 May 2017, Mr Barnes sent an email to Mr Hanger, copied to Ms Dewar, Mr Minucos
and Mr Mathieson. He advised that the ACTA and another project were to be funded from the
RGETFE He asked Mr Hanger to send a letter to Mr Betts “requesting that the ACTA project be
funded asap and not through the two step process”. This was to remind Mr Betts that this was
one of a few projects that was happening outside of that competitive process. This flowed from
the ERC decision where it was approved with conditions which allowed the ACTA project to be
funded under a one-step non-competitive process as opposed to the usual two-step competitive
process. The adoption of a one-step process in relation to RGETF funding occurred in only about
three or fewer cases. Mr Minucos replied and said, “I'll speak to Treasurer's Office now and pass
on that INSWV are expected to recommend that reservation + allocation”. Mr Barnes confirmed
Mr Minucos’ understanding, adding, “The Wagga one will require an agreement to allow INSW to
move outside of the guidelines which is a two-step process. | think the ERC will facilitate this.”

11.335. Mr Barnes also shared the good news with Ken Gillespie (the NSW Regional Infrastructure
Coordinator) on 30 May 2017, saying:

Ken: Two things

Barra and I are meeting with Prem next Monday. | want to commit to her that I will pull out
all stops to deliver for her, Barra and the Govt. [ will also commit to working effectively with
you and your team (you know that)

Wagga Clay Pigeons — The Prem might think that my team has been sitting on this for a year
but we only received in [sic] just before Xmas and because Wagga guys had engaged GHD
who did original business case and CBA they werent back til Feb and they were hopeless.
The funding source was to be the Regional Growth Environment and Tourism Fund (which
had its Guidelines approved in March 2017). Original appraisal from our guys in March was
a 0.7 BCR. In the interim we agreed to hold it against Confund as we knew this needed to be
funded if we couldnt get them compliant with Restart. We worked with GHD again in April/
May and last [sic] appraisal finally got them over the line.

Q
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Mr Gillespie was a person Mr Barnes knew was communicating with the premier and, while he
reported through the secretary of DPC, on occasions gave the premier updates about how things
were going right across the board in terms of regional infrastructure. Mr Barnes wanted to make
sure that Mr Gillespie understood that his department did not have carriage of the ACTA project
until effectively very late in 2016. He identified “Wagga Clay Pigeons” in this email — as opposed
to the myriad of matters within his portfolio area — because, as he understood it, the project was
of particular interest to the premier. He wanted to demonstrate that he could deliver the ACTA
project for the premier, the deputy premier and the government within the law. The reference in
Mr Barnes’ email to agreeing to hold the ACTA funding against Confund was a backup option in
circumstances where there was perceived to be political imprimatur behind the project.

Consternation in the public sector

11.336.

Both Mr Barnes and Mr Hanger became aware of a level of apparent political interest in the
ACTA project both from the premier, Ms Berejiklian's office and the deputy premier, Mr Barilaro’s,
office. They perceived the latter political interest to be manifest at least in part in Mr Minucos’
involvement in the ACTA revised business case.

Mr Minucos’ role

11.337.

11.338.

11.339.

11.340.

11.341.

Mr Minucos agreed that in his experience, the kind of involvement he had engaging with GHD
about the structure of the business case would be dealt with at an agency level rather than at a
political staffer level. He justified his involvement on the basis that it was not political but was in
regard to the methodology with which he had experience. The work he did in explaining to GHD
how to prepare a sensitivity analysis, and suggesting edits to the memorandum the firm forwarded
to him, was done by him independently, rather than in conjunction with the agency staff.

Mr Barnes became aware that Mr Minucos had inserted himself into a process that typically
would have been something over which public sector employees would have taken control.

He was not pleased about that. In his view, Mr Minucos was involving himself in something that
was not typically the domain of ministerial office staffers and working “almost directly with [GHD]
to further augment the revised business case” that the Office of Regional Development had put
forward for appraisal. This was inappropriate in circumstances where Mr Barnes’ department had
procured the work from GHD and it would have been the normal practice for engagements with
a consultant that it had appointed to happen through the public sector, not from someone in the
deputy premier’s office.

Mr Barnes expressed his concern about Mr Minucos' role as someone from the deputy premier’s
office involved in the preparation of the ACTA business case because of a desire, at least on

Mr Barnes' part, to avoid any suggestion of political influence in the preparation of a business
case, as well as to ensure that the quality of the additional information that was being sought was
consistent with the people who were in the team and had carriage of the work.

In Mr Barnes’ view, it would have been far better from a governance perspective for any ideas

for improvement of the business case that Mr Minucos had to be directed to Mr Hanger, and

if Mr Hanger agreed that some of the things that were being suggested were relevant, then

Mr Hanger's team could have put it to the consultant, rather than it going directly from the deputy
premier’s office.

Mr Barnes raised his concerns about Mr Minucos’ involvement at the time with Ms Dewar, the
deputy premier’s chief of staff, to suggest that this was not the best way to conduct business.
He recalled being advised, in effect, that Mr Minucos would be told to “pull his head in” and
work through Mr Hanger. Mr Minucos said he could not recall an issue being raised with him as
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11.342.

11.343.

11.344.

11.345.

11.346.

to the appropriateness or otherwise of him, as a political adviser, making direct contact with the
consultant, as opposed to doing it through the agency, although he accepted it was possible there
was such a conversation.

Like Mr Barnes, Mr Hanger was concerned to avoid any suggestion that there was political
pressure in obtaining the answer to the critical BCR question or at least the preparation of a
satisfactory business case in relation to the ACTA project, particularly in circumstances where
he could see it was being dealt with at almost the highest level of government, a committee of’
Cabinet level. He agreed with Ms Davis’ assessment that this project was being dealt with in an
unusual way.

Mr Hanger described Mr Minucos as heavily involved in the development of the ACTA project,
in particular the advice back to the GHD consultants in regard to the addendum to the original
business case.

Mr Hanger saw the way that Mr Minucos, as someone in a ministerial office, was involved in
procuring an addendum to the ACTA business case as “peculiar”. He agreed that ordinarily
the process of procuring a satisfactory business case from an unsatisfactory business case, or
providing any advice to a consultant regarding that matter, would happen at the departmental
or agency level rather than at the political staffer level. He was unsure why Mr Minucos was
getting involved.

In his experience as a long-time public official with responsibility for the procurement of
infrastructure, and like Mr Barnes, Mr Hanger said he would expect that if the political adviser
had insights or observations around a business case, that would go back to the department and the
department would engage directly with the consultant.

Counsel Assisting submitted that notwithstanding the description in evidence of the role of’

Mr Minucos in the further revision of the GHD business case as “peculiar”, “inappropriate”

and a “disappointment”, the evidence did not rise to a level which would support the making

of any adverse findings against Mr Minucos. Rather, they submitted Mr Minucos’ involvement
was an important part of the “peculiar” circumstances in which a further revision of the GHD
business case was procured, but not one that would warrant making any adverse findings against
Mr Minucos. The Commission accepts that submission.

The premier’s office

11.347.

11.348.

Mr Barnes also became aware that the ACTA project was the subject of a lot of questions at the
political level, predominantly from both the deputy premier’s office and the premier’s office. He tried
to keep people “at the political level” with that interest “in the loop”. While Mr Barnes agreed that
the grant was for a small figure in the context of the NSW Budget as a whole, he understood the
ACTA project to be the subject of “a lot of interest” from both offices. It was one of a small number
of projects that, he agreed, had “a particular focus or priority at the political level”, including from
the premier’s office. One of the reasons that the ACTA project was given particular priority within
Mr Barnes” agency was that Mr Maguire was an advocate for it, and Mr Maguire was someone

in respect of whom he understood the premier had an ear. In his view, the ACTA project was one
“amongst a few others that stood out as taking up a fair bit of our time”.

Mr Barnes gained this impression, not from talking to either Ms Berejiklian or Mr Barilaro directly,
but from discussions with various staff with whom he dealt in Ms Berejiklian’s office, who gave
him the impression that the premier had an interest in the ACTA project. Both the premier’s office
and the deputy premier’s office asked Mr Barnes for regular updates about it. In his experience,
the frequency of those requests was atypical.
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11.349.

11.350.

[1.351.

11.352.

11.353.

11.354.

11.355.

11.356.

Mr Barnes’ primary point of contact was in the deputy premier’s office, and they had indicated
to him in around March/April 2017 “that they were being, if you like, hassled from the Premier’s
Office and that no doubt Mr Maguire was hassling them”. Mr Barnes said that he inferred

that potentially Mr Maguire could have been hassling the premier herself as well. Mr Barnes
understood that the principal source of the requests for updates was the premier’s office,

albeit through the deputy premier’s office because the deputy premier had the running of the
project. He assumed from those interactions that Ms Berejiklian had a particular interest in the

ACTA project.

However, Mr Barnes also learned from someone in the premier’s office that Ms Berejiklian had a
high regard for Mr Maguire, a regard he again attributed to the fact that there were only a small
number of Liberal Party regional members and that from time to time she took his counsel on
regional matters.

Mr Barnes met with Ms Berejiklian every two weeks along with other deputy secretaries and the
secretary. He would report progress within the Regional Growth Fund's work to her on those
occasions. Although he could not recall having spoken directly to Ms Berejiklian about the ACTA
project, it was mentioned in the set of dot points about things the department wanted to update
the premier, which it had to provide a week before the meeting. These updates were part of
reassuring government that the matters which were important to it were moving.

The updates were provided to Ms Berejiklian’s office using a template Ms Berejiklian had used
when she was the minister for transport and brought across in her role as premier. The ACTA
project was the subject of its own item in the template as opposed to a page on which 52 projects
were put together as part of a single item because of Mr Barnes” understanding that the premier’s
office and the premier had an interest in being updated on this particular project.

As has been noted, like Mr Barnes, Mr Hanger’s understanding was that the interest in the ACTA
project being pushed was coming out of the premier, Ms Berejiklian's office. The conversations
which led Mr Hanger to form that opinion were with Mr Barnes, and staffers in Mr Barilaro’s
office. Mr Hanger also said that “[ T Jhe way in which it had come forward and the speed at which
we needed to procure the business case following the ERC decision all indicated to us strong
interest out of that office [the premier’s] in regards to the project”.

Mr Hanger also understood from his conversations with Mr Barnes and Mr Minucos that the
particular interest from the premier’s office was that of the premier, Ms Berejiklian. The way in
which the ACTA project was brought to his attention as a priority project indicated to him that
this was not just casual interest from an adviser in the premier’s office. He was not told support
for the project at the political level was connected to a desire by the government to demonstrate
support for regional electorates, particularly after the outcome of the Orange by-election toward

the end of 2016.

Ms Berejiklian agreed that it was possible that she gave that indication to people within her

office or department that the ACTA project was one in which she signalled interest. She said
that she did not recall one way or the other. She further agreed that it was possible that she had
conversations with Mr Barilaro, subsequent to the ERC ACTA decision of 14 December 2016,

in which she indicated her support for the ACTA proposal. She also could not recall, or at least,

it did not stick out for her, whether the ACTA project was one about which Mr Maguire kept her
up to date from time to time — although, again, she agreed it was possible this had occurred.

Ms Berejiklian said she could not remember what, if anything, she did as a consequence of
Mr Maguire sending an email to her direct work email address on 6 March 2017 in which
he excoriated the fact that ACTA was being required to prepare a further business case as
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“Typical of our bullshit government”. She said she could have taken some steps but, again, could
not recall one way or another. Ms Berejiklian also could not recall whether she did anything as

a result of the AU assessment of the ACTA business case as having a BCR less than | such as
request that further work be done on the business case with a view to assessing or demonstrating
whether or not the benefits to the state would exceed the cost, but, again, agreed it was possible
she had asked that the analysis be revisited. In the latter respect, Ms Berejiklian observed that

it would not have been unusual to have supported something which was towards 1, and not

I, or a project which did not have positive return because there may be other factors why the
government thought there was a good reason to proceed.

The revised BCR qualifies for funding approval

11.357.

11.358.

11.359.

11.360.

11.361.

11.362.

On [ June 2017, Mr Hanger wrote to Mr Betts advising in relation to the ACTA project:

The Department’s Investment Appraisal Unit (IAU) has assessed the updated
business case provided by ACTA for the development of a large clubhouse/
conference facility and associated infrastructure at their existing site in Wagga
Wagga following a request by the Premier [emphasis added]. The project is requesting
35.5M from the NSW Government. The project achieves a benefit cost ratio of I.10 and
project benefits to NSW of $535,000, at a 38% displacement assumption over the 25 year
assessment period.

Can INSW review the attached ACTA CBA Addendum Final (attached)) [sic] and, if”
INSW believes the project meets the criteria for the RGETF, recommend the project to the
Treasurer for a funding allocation of $5.5M from the RGETF. (Underlining in original)

Ms Berejiklian accepted that it was possible that she made the request referred to in Mr Hanger's
letter, although she said that she did not remember doing so.

On 5 June 2017, Infrastructure NSW sent a briefing note to the treasurer, Mr Perrottet,
recommending that he approve an allocation of $5,500,000 from an existing reservation in
the Restart NSW Fund for the development of infrastructure in VWagga Wagga by ACTA.
The recommendation was also made that this allocation be made from the remaining
(unallocated) reservation of $11.5 million from the 2014—15 budget reservation for regional
tourism infrastructure.

[t is apparent from the briefing note that Infrastructure NSW did not undertake an independent
analysis of the ACTA proposal. It relied on the advice of committees or multi-agency committees,
which included Treasury, that were the overseers of programs such as the RGETF, to ensure that
the relevant CBA had been undertaken, that it was robust and that it complied with Treasury’s
stipulated methodology.

In the ACTA case, Infrastructure NSW's advice to the treasurer was on the basis that the |[AU
within the DPC had reported that the project had a BCR of 1.1, which was appreciably less than
what was claimed in the initial submission from ACTA.

Infrastructure NSW's recommendation did not identify the purpose of the Restart NSW Fund
that was considered to be promoted by the allocation of funding for the ACTA proposal (see s 6,
Restart NSW Fund Act). In response to a notice requiring Infrastructure NSW to produce a
statement of information, including as to the criteria used to approve the funds, Infrastructure

NSW said that it:
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believes the relevant criterion for the project was section 6(1)(b)(iii) of the [Restart NSW
Fund] Act — infrastructure required for the economic competitiveness of the State
(including the movement of freight, inter-modal facilities and access to water|)] — on the
basis that the project would promote increased tourism visitation to VWagga Wagga.

11.363. Counsel Assisting submitted that although direct evidence of the request from the premier
referred to in Mr Hanger's | June 2017 letter to Mr Betts is not before the Commission, the
Commission should find that such a request was made by Ms Berejiklian personally (albeit
communicated indirectly to Mr Hanger). Ms Berejiklian accepted that it was possible that she
made such a request although she said that she did not remember doing so. They also submitted
that a finding that Ms Berejiklian did make such a request is consistent with the evidence as
to Ms Berejiklian's interest and involvement in the ACTA proposal, and with the unchallenged
evidence of Mr Hanger that he understood from communications with either the deputy premier’s
office or his immediate superior, Mr Barnes, that the request was made by the premier herself.
(Mr Hanger being someone who presented as a highly credible and reliable witness.)

[11.364.  The Commission accepts Counsel Assistings’ submission. The fact of Ms Berejiklian’s intervention
is consistent with her conduct in relation to the ACTA proposal since 2016 when she had ensured
it was placed on the ERC agenda and indicated she was inclined to support it. It is also consistent
with the impressions Mr Barnes and Mr Hanger formed when dealing with the ACTA proposal
that it had “a particular focus or priority at the political level”, including from Ms Berejiklian’s office.

“heads up ... Wagga ”

11.365. On 20 June 2017, Mr Barnes sent an email to Mr Mathieson, subject heading, “heads-up ...
Wagga”, advising:

Clive: Fiona asked me to follow up with INSWW where the Wagga Clay target project is up

to as the local member has asked. INSW advised this morning that the paperwork has been
with Treasurer since 2 June. (can imagine he has been quite busy). Once signed the draft deed
and accompanying letter will go out from INSW.

Just wanted you in the loop given Premier’s interest.
Mr Mathieson replied, “Good one. Thanks for the update...”.

11.366. Mr Barnes sent that email both because of his knowledge that Mr Maguire was continuing to
make requests and enquiries concerning the ACTA project and also because of the view he had
formed “some months previously” that the premier herself had a particular interest in the project,
hence his comment to Mr Mathieson. He did not infer that upon becoming aware of the ERC
ACTA decision itself — which he viewed as conveying political imprimatur generally given that it
was unusual for a project the size of ACTA to go to the ERC as a standalone — but came to the
view over time.

11.367. On 3 July 2017, Mr Turner sent an email to Mr Minucos (copied to Mr Maguire) asking whether
there had been any further developments concerning the provision of the grant to ACTA, and
advising timing was critical, and of the prospects of delay in the construction if the funds were not
received shortly. Mr Minucos’ response, if any, is not recorded. Mr Maguire replied, “Gday tony,
my contacts said Cabinet signed the funding on Thursday.”

11.368. The continuing delay appears to have come about because of other conditions attached to
the ERC ACTA decision such as the necessity that there be confirmation of the ACTA
cost estimates through a competitive tender process and putting a funding deed in place.
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11.369.

11.370.

This can be seen from an email from Ms Davis dated 8 July 2017 seeking to address these issues,
which she commenced by remarking, “This project is unusual — the ERC minute approved it
before we had ever heard of it, subject to conditions including an unconditional recommendation
... Our recommendation doesn't need to go back to ERC, but it does need the Treasurer to
approve it, and to do that Ziggi [Lejins, director — capital analysis in Treasury] needs to provide a
brief about all the conditions including competitive tendering to confirm the cost estimate.”

Whatever Mr Maguire may have been told, the formal approval of the ACTA funding by the then
treasurer, Mr Perrottet, did not occur until 9 August 2017. The funding was to come from the
RGETF as that was what was originally endorsed by the ERC.

Mr Minucos ceased to hold the role of senior policy advisor in Mr Barilaro’s office in September

2017.

Mr Maguire and ACTA - “champion within government”

[1.371.

11.372.

11.373.

11.374.

11.375.

11.376.

11.377.

It is apparent that Mr Maguire was, to the knowledge of Ms Berejiklian, the principal proponent
within government of the ACTA proposal.

Mr Maguire was a long-term supporter of ACTA and was regarded by senior members of ACTA
as, in effect, its “champion within government”. The strength of Mr Maguire’s affiliation with the
organisation is also apparent, as previously noted, from the fact that he was a patron of the NSW
Clay Target Association.

Mr Maguire agreed that he was a vociferous advocate for building projects advanced by ACTA,
adopting the “pain in the arse” characterisation attributed to him by Mr Barilaro. He acknowledged
that he had a long-term association with ACTA and that he was the principal proponent within
government for projects advanced by ACTA between at least 2016 and 2018.

Mr Barilaro described Mr Maguire as “a dog with a bone” who “really didn't let go” in respect of
projects he was seeking to advance. He otherwise described him as “probably top of the bunch in
his advocacy and ... the aggressiveness of it all”.

Mr Ayres described Mr Maguire as being “at the forward end” of being “particularly pestiferous”
(an adopted phrase), “particularly around his own projects, but by no means out of the ordinary”.

Mr Barnes agreed that he understood Mr Maguire was a vociferous advocate for the ACTA

project.

Ms Berejiklian also agreed that Mr Maguire was a vociferous advocate for projects in VWagga
Wagga, describing him as “extremely active”. She agreed that Mr Maguire was a significant
supporter of the ACTA proposal — noting that he “made it known to everybody” — and recalled
him as being the “principal proponent”.

ACTA - epilogue

[1.378.

The construction of the ACTA facility was completed in time for the World DTL Championships
in March 2018. Mr Maguire had kept encouraging ACTA to “build it bigger ... with a view of
getting government money to build a building in respect of which there could be a revenue stream
for the private organisation”. This was part of a theory on his part that projects such as ACTAs
(as will be apparent in chapter 12) “all need revenue streams, and you only get a chance to build
them once, do it well, and do it right”. The fact that this involved using government funds to
procure a revenue stream for private organisations did not appear to perturb him.

142

ICAC REPORT Investigation into the conduct of the then member of Parliament for Wagga Wagga and then premier and others
volume 2



11.379. On 24 March 2018, Mr Maguire attended the opening night of the World DTL Championships
at the ACTA facility. He and Ms Berejiklian spoke the next morning when she called him to wish
him a happy birthday. It is apparent from the conversation that he had sent her a photograph of the
opening event. The following exchange took place:

MAGUIRE: Did you see how many people there were there Glad?

BEREJIKLIAN: Yeah heaps.

MAGUIRE: Oh you got no idea. The hall —

BEREJIKLIAN: Mm.

MAGUIRE: — [ said to them you should have built it bigger. It was packed
with people.

BEREJIKLIAN: But the good news is they ll have other functions there right?

11.380. As the construction of the ACTA facility progressed, the ACTA cut the original plan down
to two offices to make the actual conference facility area bigger — perhaps in response to
Mr Maguire's suggestion. The original plan had been a building that would have had more
substantial office facilities, a conference area/dining area and a hall of fame. The ultimate
construction did not have a separate area for a hall of fame and the ACTA offices are still on
Copland Street.

ACTA - Ms Berejiklian’s submissions

11.381. Many of Ms Berejiklian's submissions support propositions by reference to isolated facts. It would
repeat the preceding analysis unnecessarily to set out all the contextual factors relevant to the
issues. The following deals with Ms Berejiklian's submissions by reference to key facts but should
be understood in the light of what has been discussed above.

The proponent

11.382. Ms Berejiklian submitted that while Mr Maguire may have been a vociferous advocate of the
ACTA proposal, it was the minister for sport, Mr Ayres, who was the proponent minister and
then deputy premier, Mr Barilaro, after the ERC decision.

11.383. It can be accepted that Mr Ayres was the proponent minister. It was his department which
advanced the ACTA proposal even though, as has been explained, the departmental officers who
were responsible for preparing the ERC submissions were essentially opposed to it until the point
that continuing to debate the issue with the minister became a possible career-ending prospect.

11.384. Mr Barilaro could not be described as a proponent minister. The effect of the wording of the
ERC ACTA decision, which specified the RGETF as the funding source, was that responsibility
for progressing the ACTA funding was shifted from the Office of Sport to Regional NSWV.

At that time, Regional NSW was a unit within the DPC in respect of which then deputy premier
Mr Barilaro (as minister for regional development) was the portfolio minister. The evidence is that
the departmental officers within Regional NSW who were responsible for implementing the ERC
ACTA decision perceived Ms Berejiklian to be supportive of it. Mr Barnes understood this to be
because Mr Maguire was an advocate for it, and Mr Maguire was someone in respect of whom
he understood the premier “had an ear”.

11.385.  Thereality is, as the foregoing analysis reveals, that as he accepted, it was Mr Maguire who was
the principal proponent within government for projects advanced by ACTA between at least
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11.386.

2016 and 2018. Ms Berejiklian agreed that Mr Maguire was a significant supporter of the ACTA
proposal — noting that he “made it known to everybody” — and recalled him as being the “principal
proponent” .

As the tenor of Ms Berejiklian's submission is that it was Mr Ayres who was the effective cause of
the ERC ACTA decision, it is apposite to reiterate that it was Ms Berejiklian who was responsible
for the ACTA proposal coming before the ERC meeting. The urgency with which the ERC
submission was prepared and became an item on the agenda despite the Cabinet protocols has
also been explained. It was Ms Berejiklian who ensured the ACTA proposal was listed for the

14 December 2016 ERC meeting and, according to Mr Blunden'’s note, not just once, but twice
after it was apparently removed from the agenda, “Daryl fired up and Gladys put it back on”.

The Orange by-election

11.387.

Ms Berejiklian submitted that the loss of a National Party seat at the Orange by-election to the
Shooters, Fishers and Farmers Party was part of the reason she was supportive of the ACTA
proposal. That was her evidence, but she also accepted that the fact that the ACTA proposal was
being advanced by Mr Maguire “could have been a consideration” in her decision. The Orange
by-election, or a perception that the Coalition was out of touch with regional voters, were not
factors that troubled Mr Baird or Mr Ayres.

The presumptive announcement

11.388.

11.389.

11.390.

11.391.

11.392.

Ms Berejiklian submitted that Mr Maguire’s presumptive announcement of the ERC ACTA
decision was irrelevant to the allegations against her as there was no evidence that she was
involved in it or influenced by it.

There is no doubt Ms Berejiklian knew about the media release in which there was no reference
to the conditions the ERC had imposed on the ACTA funding. The day it was published,

Mr Maguire sent two emails to her private email address containing links to two stories covering
his media release about the ACTA funding published in the Daily Advertiser.

Also, the briefing notes for her trip to Wagga Wagga within three weeks of becoming premier
were critical of the media release, describing it as presumptive, because the government had asked
for evidence of the business case before the project could be considered by Infrastructure NSW
for funding.

[t is clear Ms Berejiklian was aware of the media release both directly from Mr Maguire’s emails,
and of the criticism of his conduct in effect as presumptive from her briefing notes for her trip

to Wagga Wagga. As the departmental officers involved with the ACTA proposal said, such an
announcement can, in effect, embarrass the government to have to come up with the funds the
local member has announced, unconditionally, will be forthcoming.

The evidence is cogent that Ms Berejiklian favoured the ACTA proposal as already discussed and
took steps to ensure its business case was re-visited which ultimately led to it achieving a BCR
satisfactory for Infrastructure NSW to approve its funding.

The merits of the ACTA proposal

11.393.

Ms Berejiklian submitted that the merits of the ACTA proposal had little, if any, rational bearing on
the allegations against her in relation to this proposal.
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11.394. She submitted that it was not only unavailable on the evidence but also beyond the function or
role of this Commission to make any concluded finding as to the merits of the ACTA proposal
(or the RCM proposal); that is the function of the elected government. She contended that
especially in circumstances where the proposal was actively promoted by the relevant minister
(Mr Ayres), and it was the subject of a unanimous ERC decision, there was simply no utility in
the Commission dredging through, and making findings on, historical concerns of departmental
officers who may have been sceptical as to the merits of the proposal.

11.395.  The Commission rejects this submission. It would be remiss of the Commission in the exercise of
its functions if it did not investigate all aspects of the ACTA proposal. It has not itself determined
the proposal's merits. It has taken the evidence of those who were at the coal face, both politically
and administratively, in it finally being approved. It is part of the Commission’s investigative role
to analyse that evidence and reach conclusions as to whether that evidence demonstrates that
any corrupt conduct occurred during, or connected to, that process. The merits of a proposal to
award $5.5 million to the development of private infrastructure in an electorate with whose local
member the then treasurer was in a close personal relationship are demonstrably germane to
the investigation.

11.396. Ms Berejiklian dealt in some detail with the process by which the ACTA proposal was placed on
the ERC agenda. She highlighted the evidence as to the urgency of the proposal leading to it being
placed on the last ERC agenda of the year (and the fact her staff had told her of this), the fact that
the proposal ultimately received a BCR of just over | and Mr Ayres’ views about the merits of
supporting a shooting facility in an industrial area of VWagga Wagga.

[1.397.  The fact is that Mr Maguire also had input as he had a formal meeting with Ms Berejiklian in
the week before 22 November 2016. Moreover, after the item was apparently taken off the
agenda, she reinstated it when Mr Maguire “fired up”. Ms Berejiklian submitted her support of
the proposal was not a reference to supporting it because of their close personal relationship but
because he was the local member. The Commission does not accept that Ms Berejiklian’s feelings
for Mr Maguire had no influence on her support for the ACTA proposal.

11.398. As to herself, Ms Berejiklian submitted that her causing the proposal to be placed on the ERC
agenda did not equate to unqualified endorsement by her of its merits. However, as the evidence
indicates, around 6 December 2016, after the proposal had been put on the 14 December ERC
agenda, Ms Berejiklian had “indicated an inclination to support the proposal”. She also said the
ERC decision was unanimous. But both Mr Baird and Mr Barilaro said that the support of the
treasurer for an ERC proposal was influential on its outcome.

11.399. Ms Berejiklian also said the decision was subject to conditions. That is the case. That was almost
inevitable in the light of Treasury opposition (it said the business case analysis was inconsistent
with Treasury economic appraisal guidelines and it was unable to accurately assess the economic
benefits arising from the project from a state perspective), and the terms of the ERC submission,
which recommended that ACTA should enter into a formal commitment with the Office of Sport
to “independently confirm, through market testing, the capital cost of the project to the level of
robustness required in NSW Treasury’s Guidelines for Capital Business”.

The premier’s support for the proposal

11.400. Ms Berejiklian submitted that there was no direct evidence that she had a “particular interest”
in the ACTA proposal following the ERC decision. She contended that the indirect bases for
the inference expounded in that respect by Counsel Assisting were no more than second-hand
assumptions made by departmental officers (principally Mr Barnes). Ms Berejiklian accepted that
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it was possible that she asked the IAU to assess the updated ACTA business case as Mr Hanger
wrote in his letter to Infrastructure NSW on | June 2017.

11.401. The Commission rejects this submission. The departmental officers at the frontline after the ERC
ACTA decision were the best observers of how the ACTA proposal progressed to a successful
conclusion. To their observation, there were unusual aspects of that process, which have been
outlined, including critical aspects of the process being taken over by a political staffer who assisted
GHD to re-write the ACTA business case which led to it satisfying the BCR criterion. In addition,
the ACTA proposal was a standalone item on the schedule for the DPC executive team meeting
that Mr Barnes regularly attended. As Mr Barnes said, the departmental officers were being asked
for updates on this project “more than any other project”.

Factual findings summary

11.402. Counsel Assisting submitted that the Commission should find that when treasurer, and then
premier, in relation to the ACTA proposal and in circumstances where she knew that Mr Maguire
was the “principal proponent” for that proposal, Ms Berejiklian took action where she:

11.402.1.  caused the ACTA proposal to be included on the agenda for the ERC meeting of
14 December 2016

11.402.2. supported the ACTA proposal in the ERC meeting of 14 December 2016

11.402.3. communicated her support for and interest in the ACTA proposal to NSW Treasury
staff, at least one ministerial colleague (Mr Barilaro) and staff within her office

11.402.4. caused steps to be taken by staff from her office to follow up on the progress of the
ACTA proposal following the ERC ACTA decision, including by communicating a
request that the initial BCR calculation of 0.88 by the IAU be revisited.

11.403. Those submissions are supported by the evidence as analysed above, and the Commission so
finds.
11.404. The Commission also finds that there is no evidence to suggest that Ms Berejiklian declared a

conflict of interest at any time during the course of exercising any of these official functions in
connection with the ACTA proposal. Ms Berejiklian was expressly asked and confirmed that she
did not declare her relationship with Mr Maguire during the ERC meeting that made the ERC
ACTA decision. As outlined above, none of Mr Baird, Mr Barilaro or Mr Ayres was aware of
the relationship, nor were any of the departmental officers engaged with the process whereby the
ACTA proposal ultimately obtained funding.

Breach of public trust

Section 8(1)(c), ICAC Act

11.405. Section 8(1)(c) of the ICAC Act provides that corrupt conduct is any conduct of a public official
or former public official that constitutes or involves a breach of public trust.

[1.406.  Counsel Assisting submitted that the Commission should conclude that Ms Berejiklian engaged in
conduct constituting or involving a breach of public trust by exercising official functions in relation
to funding promised and/or awarded to ACTA. They submitted that it is a breach of public trust
for the purposes of s 8(1)(c) of the ICAC Act for a public official to exercise such functions in
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circumstances where there is a real possibility of conflict between the public official's public duties
and her or his private interest. They noted that as a minister of the Crown, Ms Berejiklian had a
duty to act only according to what she believed to be in the public interest.

11.407. Ms Berejiklian submitted that this formulation rested on the freestanding positive duty which she
had argued was not open on her proscriptive/prescriptive analysis, which is considered in chapter 3
where the Commission rejected Ms Berejiklian's argument in this respect.

11.408. Ms Berejiklian also sought to illustrate the fallacy she attributed to Counsel Assistings’ submissions
by suggesting that on such a formulation, each and every time a holder of public office exercises
their functions, they have a legally enforceable obligation to perform an intellectual process
whereby they positively satisfy themselves that they are acting in the public interest, and that that
might then be the subject of investigation and findings by the Commission. She contended it was
beyond the jurisdiction and role of this Commission to impugn her evaluative assessment of the
allocation of public funds in the public interest.

11.409. The Commission rejects this submission. The duty of members of Parliament to act in the public
interest is clearly identified in the cases discussed in chapter 3. As there explained, as a member of
Parliament, Ms Berejiklian had a duty to act only according to what she believed to be in the public
interest uninfluenced by other considerations.*? Ms Berejiklian was acting not only as a minister,
but as treasurer of the state. She was bound by the ministerial code which, while reflective
of that duty identified in chapter 3, is concerned with the even more important obligations on
ministers (as well as their obligations as members of Parliament) to pursue the public interest to the
exclusion of any other interest.

11.410. In the present context, that obligation is reflected in the first clause of the Preamble to the
ministerial code: “It is essential to the maintenance of public confidence in the integrity of
Government that Ministers exhibit and be seen to exhibit the highest standards of probity in
the exercise of their offices and that they pursue and be seen to pursue the best interests of the
people of New South Wales to the exclusion of any other interest”. That proposition is reflected
in the other provisions of the Preamble, for example (and again relevant to the present context),
the “responsibility to avoid or otherwise manage appropriately conflicts of interest to ensure
the maintenance of both the actuality and appearance of Ministerial integrity”. Clause 6 of the
ministerial code expressly imposes a duty on ministers “...in the exercise or performance of their
official functions ... [to] act only in what they consider to be the public interest, and [they] must
not act improperly for their private benefit...”.

11.411. The Commission also rejects Ms Berejiklian’s jurisdictional submission that public officials should
not have to establish before the Commission (or a court) that they specifically satisfied themselves
that a decision was in the public interest, and that to have to do so was “fundamentally at odds
with the allocation of functions and responsibilities in our system of responsible government”.

11.412. There is no doubt in the Commission’s view that ministers are required to perform the intellectual
process Ms Berejiklian derides concerning decisions being in the public interest — in the light of
the ministerial code, it should be second nature to them. The necessity to investigate whether a
public official satisfied themselves that a decision was in the public interest is an intrinsic part of
the Commission’s jurisdiction. In the present context, it is a consequence of the Commission’s
obligation to investigate whether Ms Berejiklian substantially breached the ministerial code.

42 Re Day (No 2) at [49], referring to Wilkinson v Osborne (1915) 21 CLR 89 at 98-99 per Isaacs J; see also at 94 per Griffith CJ
[1915] HCA 92; Greiner v ICAC (at 161) per Mahoney JA; see also the authorities discussed in chapter 3, Common law.
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11.413. Section 8(1)(c) is one of three categories of misconduct “in s 8(1) [that] ... define the nature of
improbity of public officials in the exercise of official functions which the ICAC Act conceives to
be anathema to integrity in public administration”.*® This is in the context that “the [[CAC] Act is
directed towards promoting the integrity and accountability of public administration in the sense of
maintaining probity in the exercise of official functions”.**

11.414. Counsel Assisting referred to principles relating to conflicts of interest which have been considered
in chapter 10 in the context of assessing Ms Berejiklian's submission about conflicts of interest
for the purposes of the ministerial code. For convenience, the principles which Counsel Assisting
particularly raised at this juncture are repeated.

11.415. Counsel Assisting submitted that having regard to the nature and strength of Ms Berejiklian's
close personal relationship with Mr Maguire at all material times, the Commission should find that
there was a real possibility of conflict between that private interest and Ms Berejiklian's public
duty in relation to her exercise or non-exercise of public functions associated with proposals for
government action that she knew were advanced by Mr Maguire, such as the ACTA proposal.

[1.416. They contended that by reason of her close personal relationship with Mr Maguire, there was a
possibility that Ms Berejiklian would be influenced in the exercise of her official functions by the
incidents of her relationship with Mr Maguire and, in particular, by a desire to please him in relation
to projects that she knew were advanced by him (and a concomitant desire not to disappoint him).

11.417. Counsel Assisting drew attention to Ms Berejiklian’s evidence denying this proposition during her
examination in the Second Public Inquiry by her senior counsel, Sophie Callan SC:

[Ms Callan:] Ms Berejiklian, as Treasurer and Premier of New South
Wales, what do you say to the suggestion that you had a
private interest, namely a close personal relationship with
Mr Maguire, including a deep emotional attachment to
him, which objectively had the potential to influence the
performance of your public duties?

[Ms Berejiklian] : [ completely reject that suggestion. Every decision | have
made in public life has been in the interests. ..

[Assistant Commissioner]: Ms Berejiklian, youre being asked about this particular
situation, not about your general commitment to public life.
Youre being asked about the relationship between yourself and

Mr Maguire.

[Ms Berejiklian] : That was always separate to my public responsibility.
What I felt for him was completely separate to what I did in
terms of executing my responsibilities and [ stand by that ever
so strongly.

11.418. Counsel Assisting submitted that Ms Berejiklian's evidence on this topic missed the point.
They observed that Ms Berejiklian's counsel’'s question correctly recognised that the question
of whether Ms Berejiklian had a private interest of a kind that could cause a conflict of interest
and duty to arise was a matter to be determined objectively. They also observed that the law,
practice and procedure relating to conflicts of interest and duty proceeds on an assumption of the

43 JCAC v Cunneen at [46].

44 JCAC v Cunneen at [59].
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11.419.

11.420.

11.421.

11.422.

11.423.

11.424.

11.425.

11.426.

possibility of human frailty — an assumption that human decision-makers may be susceptible to a
range of influences, both conscious and subconscious. They added that, relatedly, identifying and
managing conflicts of interest plays an important role in probity — it minimises the risk that a public
official may be, or may be seen to be, influenced by any consideration other than the pursuit of the
public interest.

Counsel Assisting submitted that, even if it were accepted that what Ms Berejiklian felt for

Mr Maguire “was completely separate to what [she] did in terms of executing [her] [public]
responsibilities”, it would not follow that Ms Berejiklian had not engaged in conduct constituting
or involving a breach of public trust. Rather, the test to be applied as to whether there was a
relevant conflict of interest in the sense that term is used in clause 7(3) of the ministerial code is an
objective one.

Applying that test, Counsel Assisting submitted that the Commission should conclude that

Ms Berejiklian engaged in conduct that constituted or involved a breach of public trust by taking
the action referred to in the factual finding summary above in connection with the ACTA proposal
in circumstances where there was a real possibility of conflict between her public duties and her
private interest as a person who was in a close personal relationship with Mr Maguire.

To assess this submission, it is necessary to consider how to characterise Ms Berejiklian’s
relationship with Mr Maguire for the purposes of clause 7(3) of the ministerial code which, as set
out in the previous chapter, deals with when a conflict of interest arises in relation to a minister.

[t is relevant to note that “[o]fficial misconduct is not concerned primarily with the abuse of official
position for pecuniary gain, with corruption in the popular sense. Its object is simply to ensure that
an official does not, by any wilful act or omission, act contrary to the duties of his office, does not
abuse intentionally the trust reposed in him.”4® In other words, the inquiry with which s 8(1)(c) is
concerned in the present contest is into corruption in public administration.

The Commission has concluded that the term “private interest” in clause 7(3) of the ministerial
code includes non-pecuniary personal relationships between individuals which are objectively
capable of influencing the exercise of public duties. For the reasons that follow, the Commission
has concluded that Ms Berejiklian's relationship with Mr Maguire should be so characterised.

It constituted a “private interest” for the purposes of the ministerial code.

As Counsel Assisting submitted, Ms Berejiklian was not ignorant of her obligations in relation to
potential conflicts of interests. Rather, she was cognisant of them, ordinarily astute to comply with
them and took a cautious approach to her obligations in that respect.

There is a tension between what Ms Berejiklian said in evidence she understood of her disclosure
obligations in relation to Mr Maguire and how the evidence suggests she otherwise sought to fulfil
her obligations.

Ms Berejiklian first claimed that her understanding of a conflict of interest was that it “related to
some personal benefit” to her as the minister. She gave an example that the building of a hospital
would be of no benefit to her as it would be a community asset and she would “gain nothing but
political support”.

45 PD Finn, "Official Misconduct" (1978) 2 Criminal Law Journal 307 (at 308), approved in Question of Law Reserved (No. 2 of 1996)
88 A Crim R 417 (at 418) per Doyle CJ and by Sir Anthony Mason NPJ (with whom all members of the Court agreed) in Shum Kwok
Sher v Hong Kong Special Administrative Region (2002) 5 HKCFAR 480; [2002] HKCFA 30 at [80].
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11.427.

11.428.

11.429.

11.430.

11.431.

11.432.

As Counsel Assisting submitted, this limited view did not accord with Ms Berejiklian's practice
in relation to disclosures of conflicts of interest, or with the correct approach to such matters.
For example, she took the following steps in relation to potential conflicts of interest during her
ministerial career:

11.427.1. In 2013, Ms Berejiklian declared an interest to Cabinet and abstained from discussions
regarding the appointment of a particular individual to a government board “due to
attendance with [that individual] at functions”.

11.427.2. In 2017, Ms Berejiklian made a disclosure under the NSW Ministerial Code of Conduct
to the effect that two of her cousins were then employed in the NSW public service.

11.427.3. In 2018, Ms Berejiklian made a declaration of interest to Cabinet in relation to a
particular Liberal Party supporter in relation to a potential appointment of that person
to a government advisory board.

11.427.4. In 2019, Ms Berejiklian declared to Cabinet that a particular person proposed to be
appointed to a government board was “known to [her]”.

It is apparent from this list that Ms Berejiklian understood conflicts of interest in a broader sense
than that which she originally explained to apply also to possible benefits to a third party. In this
context, Ms Berejiklian expressed the view that an appointment “is a personal benefit to somebody
because they gain status ... from that position” whereas a community project was “for the
community”.

Ms Berejiklian said that when considering whether to make any disclosures of her relationship with
Mr Maguire to her colleagues within the ERC, she would take into account that the only benefit
she saw flowing to a local member (such as Mr Maguire) in relation to a community project for the
community was “a rise in popularity”. The distinction she stated she made was: is the person going
to get a benefit which is not necessarily a community benefit? On the category of appointments,
Ms Berejiklian claimed that she and others would “overcompensate” in order to ensure that “there
is no perception ... of any bias”.

In relation to her cousins, Ms Berejiklian's evidence as to the “personal benefit” she apprehended
they might receive because of the exercise of any of her functions associated with them was:

...l would have been concerned that they may be treated in a particular way or that they may,
or, or it might be assumed that theyre getting favour because theyre related to me.

Ms Berejiklian agreed that a reason for her disclosure in that case was that she wished to avoid
any suggestion that any decision-making function in which she was involved may have acted by
way of a favour to her cousins. As Counsel Assisting submitted, that evidence is incongruent with
her evidence that she did not feel the need to disclose her relationship with Mr Maguire.

Ms Berejiklian sought to draw the distinction that her cousins “were paid a salary to work

in [public sector] agencies ... for which, at certain times, [she] may have had authority or
responsibility”. However, the perceptions Ms Berejiklian identified in relation to them are the

same sort of perceptions that underpin the appearance test in clause 7(3) of the ministerial

code — in short, favouring a person for an unacceptable reason: relationship rather than merit.

The Commission does not accept that Ms Berejiklian did not make the same connection in relation
to Mr Maguire as she claims she did in relation to her cousins. She must have realised that, viewed
objectively, her close personal relationship with Mr Maguire would be perceived as posing a
conflict between her public duty to act at all times in the public interest, and her private interest in
maintaining her relationship with him.
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It is significant that after Ms Berejiklian became premier, she turned her mind to disclosing a
possible conflict of interest in respect of her cousins who had been employed in the NSW public
service since before she became a minister in 2011. The ministerial code became an applicable code
of conduct for the purposes of the ICAC Act in 2014. If Ms Berejiklian turned her mind to the
significance of her position vis-a-vis her cousins after 23 January 2017, it is improbable she would
not have considered her position vis-a-vis Mr Maguire.

Mr Maguire was also entitled to a salary as a member of Parliament, as well as an “additional
salary” by reason of Ms Berejiklian's appointment of him as a parliamentary secretary.

Those salaries were dependent upon Mr Maguire continuing to hold office as a parliamentary
secretary (a matter exclusively in the gift of Ms Berejiklian when she was premier) and

Mr Maguire's re-election as a member of Parliament (something that Ms Berejiklian had influence
over as treasurer and premier in that she had the capacity to make decisions that were capable of
enhancing Mr Maguire’s prospects of re-election).

As noted above, Ms Berejiklian declared a potential conflict of interest in the appointment of a
particular individual to a government board “due to attendance with [the person] at functions” and
abstained from discussions in Cabinet as to that appointment. She said she made disclosures in
relation to people she knew as associates when they were being put forward for appointments or
the like in order to “avoid any sense of favouritism” or any perception that things were not being
done “above board”.

Despite Ms Berejiklian’s assertions that she would “overcompensate” in dealing with potential
conflicts of interest in relation to appointments in order to ensure that “there is no perception
... of any bias”, she took no such steps in relation to the appointment of Mr Maguire as
parliamentary secretary.

Counsel Assisting submitted that the same reasons informed why Ms Berejiklian must have
appreciated a need to take steps in relation to her relationship with Mr Maguire when dealing
with matters that concerned him, or his electorate. The immediate concern that arose was
the perception of favouritism. They contended this could not have been lost on Ms Berejiklian
having regard to her understanding and application of disclosure requirements in other regards.
The Commission accepts that submission.

As Counsel Assisting submitted, the consistent theme that emerged from the evidence was

that Ms Berejiklian did not make disclosures or take other steps concerning her relationship with
Mr Maguire, regardless of the circumstances. That she was otherwise careful to make relevant
disclosures — to “overcompensate” as she put it — is consistent with a desire on her part to conceal
from government her relationship with Mr Maguire.

In addition to her assertion that she did not see decisions such as those made in relation to the
ACTA and RCM proposals as conferring a “private benefit” on Mr Maguire, Ms Berejiklian gave a
variety of reasons for the non-disclosure of her relationship with Mr Maguire, including:

[1.439.1.  the fact they did not share finances

11.439.2. the fact they did not live together

11.439.3. alack of confidence in his level of commitment

11.439.4. not regarding him as a member of her family

11.439.5. not regarding the relationship as having any impact on her public responsibility

11.439.6. the asserted insufficiency of the status of the relationship.
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As Counsel Assisting submitted, a number of those reasons applied equally to Ms Berejiklian's
relationships with, for example, her cousins and the associate she had encountered at functions.
Further, the factual premise underpinning some of those assertions is contradicted by the evidence,
including the evidence as to the seriousness of the couple’s close personal relationship considered
in the previous chapter under “Ms Berejiklian and Mr Maguire’s ‘close personal relationship™”.

Counsel Assisting pointed out that at times, Ms Berejiklian sought to equate her relationship with
Mr Maguire with the kinds of relationships she enjoyed with some of her parliamentary colleagues.
She said that she “absolutely” would have done the same for any other colleague and was
“confident she would have” taken “exactly” the same steps as she did at the behest of Mr Maguire
for any other colleague.

As Counsel Assisting submitted, this was not a realistic or credible response. It is to be expected
that different parliamentary colleagues of Ms Berejiklian may have attracted differing levels of
attention and prompted differing responses. Counsel Assisting contended, and the Commission
accepts, that Mr Maguire’s level of access to Ms Berejiklian by reason of their close personal
relationship put him in a special category.

As Counsel Assisting also submitted, Ms Berejiklian’s attempt to equate her relationship with

Mr Maguire to the kinds of relationships she enjoyed with some of her parliamentary colleagues
has the appearance of attempts at retrospective justification of the non-disclosure of what clearly
was a serious personal relationship and was unconvincing. The qualitative difference between
such relationships was plain and could not have been lost on Ms Berejiklian either at the time her
disclosure obligations arose, or at the time she gave evidence at the Second Public Inquiry.

At this point of the inquiry, it is relevant to note that Mr Baird, the premier at the time of the ERC
ACTA decision, was of the view that Ms Berejiklian should have disclosed the relationship at the
ERC meeting which considered the ACTA proposal. Had it been disclosed, Ms Berejiklian would
have had to abstain from making, or participating in, any decision relating to the ACTA proposal,
and possibly would have had to absent herself from the meeting.

Ms Berejiklian submitted that at all material times, she was aware of her duty to disclose any
conflict of interest, as demonstrated in the evidence of her various disclosures over the years.

She said she was “a consistent stickler for doing things by the book”. She contended that, contrary
to Counsel Assistings” submissions, this evidence did not favour an inference that she knew (or at
least was reckless) that she was obliged to disclose her relationship with Mr Maguire under the
conflict regime. She argued that such reasoning was question-begging in that it assumed that she
believed that a conflict of interest was in play, whereas that evidence pointed in favour of her

lack of knowledge/awareness that she had a conflict of interest by reason of her close personal
relationship with Mr Maguire. She did not consider her feelings for Mr Maguire had any influence
or capacity to influence the performance of her public duties; her relationship and what she felt
for him was always completely separate from what she did in executing her public responsibilities.
She submitted that evidence should be given full weight and Counsel Assistings’ submission to the
contrary should be rejected.

Ms Berejiklian also submitted that Counsel Assisting failed to account for the “general
presum|[ption] that a Minister making a decision does have regard to the public interest”, and the
need for “substantial evidence to make out a case that the Minister had not had regard to the
public interest” . *® She contended that there is no “substantial evidence” before the Commission
capable of displacing that general presumption.

46 Minister for Planning v Walker [2008] NSWCA 224; 161 LGERA 423 at [41] per Hodgson JA (Campbell and Bell JJA agreeing);
applied by Bathurst CJ in Duncan v ICAC [2016] NSWCA 143 at [228].
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This submission is misconceived. There is no room for presumptions in the ICAC Act, which
tasks the Commission with investigating, relevantly, whether public officials have engaged in
corrupt conduct to promote the integrity and accountability of public administration — as it has
been necessary to reiterate frequently in response to Ms Berejiklian's submissions.

The Commission also does not accept Ms Berejiklian's submission that there is no “substantial
evidence” before the Commission that she failed to act in the public interest. There is cogent
evidence that Ms Berejiklian participated in the ERC decisions concerning ACTA and the RCM,
and otherwise exercised official functions in each respect without disclosing her close personal
relationship with Mr Maguire, such that there was a real possibility of conflict between her public
duty to act only according to what she believed to be in the public interest, and her private interest
in her close personal relationship with Mr Maguire.

The evidence is compelling that Ms Berejiklian deliberately failed to disclose her personal
relationship with Mr Maguire in circumstances where there was a real possibility of conflict
between her public duty and her private interest in relation to her exercise of her official functions
associated with proposals for government action that she knew were advanced by Mr Maguire,
such as the ACTA proposal.

The Commission rejects Ms Berejiklian's submission that she did not know, nor was she reckless
as to, her obligation to disclose her relationship with Mr Maguire under the conflict regime.

In the Commission’s view, Ms Berejiklian’s failure to disclose her relationship with Mr Maguire

in relation to the decisions she made concerning the ACTA proposal cannot be put down to an
honest error of judgment. Ms Berejiklian knew what her disclosure obligations were. In failing to
disclose her relationship with Mr Maguire, Ms Berejiklian failed to comply with the “fundamental
principle of public office-holding that office-holders are required to serve the public honestly,
impartially and disinterestedly”. A public official must not, in the discharge of their public office or
its powers, act in relation to a matter in which the public official or a relevant third party (such as
a family member, friend or other associate) has a personal interest.*!’

In terms of clause 7(3) of the ministerial code, a conflict of interest arose in relation to Ms Berejiklian
because there was a conflict between her public duty as a representative of others to act in the
public interest*'® and her private interest, being her close personal relationship with Mr Maguire,
which could objectively have the potential to influence the performance of her public duty.

Ms Berejiklian said she could not say she even considered, or that it crossed her mind, to disclose
the relationship at the ERC meetings that considered the ACTA and the RCM proposals.

The Commission rejects Ms Berejiklian's evidence in that respect. At the outset of every

Cabinet or ERC meeting, there was a call for conflict of interest declarations. The Commission
does not accept in that light that the fact that she should declare her close personal relationship
with Mr Maguire (who was the principal proponent of the ACTA proposal) never crossed

Ms Berejiklian's mind. She had met with him about the proposal in November 2016, and when

the matter had been taken off the ERC agenda, and Mr Maguire had “fired up”, she had restored
it. He was not only the principal proponent of the proposal generally, he was also the principal
instigator of ensuring it remained on the December ERC agenda. If she had had any doubt about
whether she was in a position of conflict, she could have sought advice from those present at such
meetings to assist specifically in that respect. She did not do so.

47 Investigating Corruption (at [1.75]).

48 Re Day [No 2] at [49].
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11.455. Ms Berejiklian also relied on her subjective view that her feelings for Mr Maguire did not have
any influence or capacity to influence the performance of her public duties; her relationship and
what she felt for him were always completely separate from what she did in executing her public
responsibilities as supporting her contention she did not know, nor could it be inferred, that she
was in a position of conflict of interest.

11.456. Clause 7(3) of the ministerial code does not look to the minister’s subjective feelings about
whether there is a conflict of interest. It is, as earlier discussed, an objective test. The Commission
also does not accept that Ms Berejiklian kept what she felt for Mr Maguire separate from her
discharge of her public functions. As discussed in the factual ACTA section, it is apparent Ms
Berejiklian went out of her way to ensure the ACTA proposal remained on the ERC agenda,
then nudged it towards fruition of the ERC conditions when it faltered. In the Commission’s view,
the available inference is that Ms Berejiklian took these steps because of her relationship with
Mr Maguire, not because of the inherent merits of the ACTA proposal, which were flimsy, if not
non-existent, at the ERC meeting stage, and did not improve substantially thereafter.

11.457. This is discussed in detail earlier in this chapter, but it will be recalled in this respect that Treasury
advised the ERC that the ACTA submission should be rejected because “a net benefit to the
State [had] not been adequately demonstrated”. It opined that the BCR of 2.31 calculated in
ACTAS business case was inconsistent with Treasury economic appraisal guidelines. ACTAs
business case also included these benefits in the economic analysis in a manner inconsistent with
the NSW Government Guidelines for Economic Appraisal. In addition, Treasury said that the
nature of the project, with its localised benefits and limited ability to draw additional visitors from
interstate and overseas, meant that a net benefit to the state from the additional $5.5 million
in expenditure was very unlikely. Mr Baird also said the position he took at the ERC meeting
was that expressed in Mr Blunden's advice: “They should go away, test the assumptions, verify
the business case and then come back when it’s solid.” These views were reflected in the ERC
conditions, including that the approved expenditure of $5.5 million was “subject to the finalisation
of a satisfactory business case”. When the business case was first reviewed by the [AU, it came
out at 0.88. Ms Berejiklian agreed it was possible she asked that the BCR calculation of 0.88
by the IAU be revisited. When the business case was re-worked by GHD with Mr Minucos’
input, it barely exceeded the required BCR of I, coming in at 1.1. Mr Barnes communicated that
information to Ms Berejiklian’s office.

11.458. Having regard to the other, relatively remote, relationships with people Ms Berejiklian had
disclosed as possible conflicts of interest and the similarity of the issue (the perception of
favouritism) that disclosure of the relationship with Mr Maguire entailed, it is inconceivable that
Ms Berejiklian did not consider whether to disclose her relationship with Mr Maguire in the
circumstances referred to in the factual findings summary.

11.459. The Commission finds that Ms Berejiklian turned her mind to whether to disclose her close
personal relationship with Mr Maguire when exercising her official functions, in the present
circumstance as set out in the factual findings summary, but deliberately failed to do so.

That behaviour was consistent with the approach she had taken in keeping her close personal
relationship with Mr Maguire private for many years. Her failure to disclose the relationship in
those circumstances, knowing what her public duty was, was wilful. It was also in bad faith: there
was no reasonable excuse or justification for it.

11.460. The Commission finds that in 2016 and 2017 Ms Berejiklian engaged in conduct constituting or
involving a breach of public trust within the meaning of s 8(1)(c) of the ICAC Act by exercising
her official functions in relation to funding promised and/or awarded to ACTA in the respects set
out below:
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11.460.1.  causing the ACTA proposal to be included on the agenda for the ERC meeting of’
14 December 2016

11.460.2. supporting the ACTA proposal in the ERC meeting of 14 December 2016

11.460.3. communicating her support for and interest in the ACTA proposal to NSW Treasury
stafT, at least one ministerial colleague (Mr Barilaro) and staff within her office

11.460.4. causing steps to be taken by staff from her office to follow up on the progress of the
ACTA proposal following the ERC ACTA decision, including by communicating a
request that the initial BCR calculation of 0.88 by the IAU be revisited

without disclosing her close personal relationship with Mr Maguire when she was in a position of a
conflict of interest between her public duty and her private interest in maintaining or advancing her
close personal relationship which could objectively have the potential to influence the performance
of her public duty.

Section 9(1)(d), ICAC Act

11.461. Section 9(1)(d) of the ICAC Act provides that conduct does not amount to corrupt conduct
unless it could constitute or involve, in the case of conduct of a minister of the Crown or
parliamentary secretary or a member of a House of Parliament, a substantial breach of an
applicable code of conduct.

11.462. Counsel Assisting submitted that in the event the Commission found Ms Berejiklian had engaged
in a breach of public trust within the meaning of s 8(1)(c) in relation to the ACTA proposal, it
should also conclude for the purpose of s 9(1)(d) of the ICAC Act that she engaged in conduct
that constituted or involved a substantial breach of the ministerial code by exercising public
functions in relation to grant funding promised and/or awarded to ACTA in circumstances where
she was in a position of conflict of interest.

11.463. Counsel Assisting submitted that Ms Berejiklian breached 7(2) of the ministerial code and also
clause 10(1), clause 11 and clause 12 of the Schedule to the ministerial code in relation to the
ACTA proposal in the following respects:

11.463.1.  No notice was given by Ms Berejiklian to then premier Mr Baird of the conflict of
interest that arose in relation to the ACTA proposal, nor was such notice given on the
occasions when Ms Berejiklian exercised her official functions in relation to the ACTA
proposal as set out in the factual findings summary.*?

11.463.2. Ms Berejiklian did not abstain from making, or participating in, any decision or from
taking, or participating in, any action in relation to the matter of the ACTA proposal,
nor obtain a ruling approved by the premier that no conflict of interest arose or that
any potential conflict of interest could be appropriately managed in relation to her
involvement in the ACTA proposal.*?°

49 NSW Ministerial Code of Conduct, Schedule clause 10(1).

420 NSW Ministerial Code of Conduct, Schedule clause 12(1), (3). It will be recalled that the ERC decision was made when
Ms Berejiklian was treasurer. She accepts the ministerial code applied to her at that time (Schedule clause 27(5)).
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11.463.3. Ms Bergjiklian did not comply with her obligation pursuant to clause 11 that, if during
a meeting of the Cabinet or a Cabinet committee a matter arose in which a minister
had a conflict of interest, the minister must (whether or not notice has been given to
the premier):

11.463.3.1. disclose to those present the conflict of interest and the matter to which it
relates as soon as practicable after the commencement of the meeting

11.463.3.2. ensure that the making of the disclosure is recorded in the official record of’
the proceedings

11.463.3.3. abstain from participating in any discussion of the matter and from
decision-making in respect of it absent a ruling that no conflict of interest
arises or that any potential conflict of interest can be appropriately managed

11.463.3.4. not be present during any discussion or decision-making on the matter
unless the premier (or the chair of the meeting in the absence of the
premier) otherwise approves.*’!

11.464. The Commission has found in relation to s 8(1)(c) that Ms Berejiklian was in a position of conflict
of interest when she exercised her official functions in relation to the ACTA proposal, and that she
deliberately refrained from disclosing that conflict of interest on the occasions referred to in the
factual findings summary in a manner which was wilful and in bad faith.

11.465. Counsel Assisting contended that Ms Berejiklian's breaches were substantial having been
constituted by multiple acts over an extended period of a kind that were inconsistent with
the “highest standards of probity” that the ministerial code required. They submitted that the
Commission would find Ms Berejiklian's breaches of the ministerial code also had significant
real-world consequences. They contended that had Ms Berejiklian taken the steps that she was
required by the ministerial code to take in relation to the ACTA proposal, it was likely to have
been treated differently: it may not have been included on the 14 December 2016 ERC agenda at
all and, if' it had been, it may not have been the subject of a favourable decision.

11.466.  Accordingly, they argued that Ms Berejiklian's exercise of public functions in relation to grant
funding promised and/or awarded to ACTA constituted or involved a substantial breach of the
ministerial code with the result that her conduct fell within s 9(1)(d) of the ICAC Act.

11.467. Ms Berejiklian submitted that on the assumption (which she disputed) that her conduct did
constitute or involve a breach of public trust within the meaning of's 8(1)(c), the Commission
could not be satisfied that it constituted or involved a substantial breach of the ministerial code on
the following bases.

11.468. First, she reiterated her submissions that the ministerial code did not apply to her, and that her
relationship with Mr Maguire did not constitute a “private interest” which conflicted with her
public duties. This submission has been considered and rejected in the section, “Ministerial Code
of Conduct: application to the premier” in the previous chapter.

11.469. Secondly, she submitted that “knowingly” and “aware” in the ministerial code required awareness
by the minister that they have a conflict of interest.

11.470. The Commission considered this submission in the section “The requirement of awareness or
knowledge under the NSW Ministerial Code of Conduct” in the previous chapter. It concluded

421 NSW Ministerial Code of Conduct, Schedule clause 12 (3)(b).
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that for those purposes it would be sufficient that the minister knew all the facts constituting
the ingredients necessary to constitute a conflict of interest without subjectively knowing they
constituted a conflict of interest.

Whether or not that conclusion was correct, the Commission has found that Ms Berejiklian was,
in fact, aware on the relevant occasions that she was in a position of conflict of interest, but
deliberately failed to disclose that fact as required by the ministerial code.

Thirdly, Ms Berejiklian contested the allegation that she substantially breached the ministerial
code. She argued the Commission would conclude that she was not aware she had a conflict of
interest by reason of her close personal relationship with Mr Maguire and that any breach would
only have arisen from a misunderstanding of the legal effect of the code as construed by the
Commission rather than amounting to knowing or deliberate conduct.

The Commission considered this submission in dealing with s 8(1)(c) and rejected the basic
premise (misunderstanding) there for reasons which also apply to s 9(1)(d).

The Commission is satisfied that Ms Berejiklian deliberately breached clause 7(2) of the ministerial
code in failing to notify her conflict of interest as required. The Commission also finds that
Ms Berejiklian knowingly breached the Schedule to the ministerial code in the following respects:

11.474.1.  Insofar as the matters set out in the factual finding summary relate to the 2016 ERC
decision:

11.474.1.1  no notice was given by Ms Berejiklian to the premier as required by the
Schedule at clause 10(1) in relation to the conflicts of interest that arose in
relation to decisions made in respect to the ACTA proposal*?

11.474.1.2.  Ms Berejiklian did not, as required by the Schedule at clause 12(1), abstain
from making, or participating in, any decision or from taking, or participating
in, any action in relation to the matters relating to the ACTA proposal

11.474.1.3  Ms Bergjiklian did not obtain a ruling from the premier pursuant to the
Schedule at clause 12(2), either to the effect that no conflicts of interest
arose in relation to any of the decisions concerning the ACTA proposal or
that any potential conflict of interest could be appropriately managed**?

11.474.1.4  Ms Berejiklian did not comply with her obligations that, if during a
meeting of the Cabinet or a Cabinet committee a matter arose in which a
minister has a conflict of interest, the minister must:

11.474.1.4.1. disclose to those present the conflict of interest and the
matter to which it relates as soon as practicable after the
commencement of the meeting (the Schedule at

clause 11(2)(a))

11.474.1.4.2.  ensure that the making of the disclosure was recorded in
the official record of the proceedings (the Schedule at
clause 11(2)(b))

%22 NSW Ministerial Code of Conduct, Schedule clause 10(1).

423 NSW Ministerial Code of Conduct, Schedule clause 12(1).

ICAC REPORT Investigation into the conduct of the then member of Parliament for Wagga Wagga and then premier and others 157

volume 2



CHAPTER 11: The Australian Clay Target Association (ACTA)

11.475.

11.476.
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11.474.1.4.3. abstain from participating in any discussion of the matter
and from decision-making in respect of it absent a ruling
given pursuant to the Schedule at clause 12(2) that no
conflict of interest arises or that any potential conflict of
interest can be appropriately managed (the Schedule at
clause 11(2)(c), the Schedule at clause 12).

11.474.2. Insofar as the matters set out in the factual finding summary relate to the steps
Ms Berejiklian caused to be taken by staff from her office to follow up on the progress
of the ACTA proposal following the ERC ACTA decision (after she became premier in
January 2017):

[1.474.2.1.  no notice was given by Ms Berejiklian to the Cabinet as required by
the Schedule at clause 10(1) and the procedure for which clause 27(5)
provides, concerning the conflicts of interest that arose in relation to
Ms Berejiklian taking, or participating in, any action in relation to the
ACTA proposal after the ERC decision

11.474.2.2.  Ms Berejiklian did not, as required by the Schedule at clause 12(1), abstain
from taking, or participating in, any action in relation to the ACTA
proposal after the ERC decision

11.474.2.3.  Ms Berejiklian did not obtain a ruling pursuant to the Schedule at clause
12(2), in accordance with the procedure for which Schedule clause 27(5)
provides, either to the effect that no conflicts of interest arose in relation
to her taking, or participating in, any action in relation to the ACTA
proposal after the ERC decision or that any potential conflict of interest
could be appropriately managed.

As to the substantiality issue, Ms Berejiklian submitted that without derogating from the purpose
of a conflict of interest regime as reflected in the ministerial code, in the particular circumstances
of the present case, involving no pecuniary benefit to Mr Maguire or anyone associated with

Ms Berejiklian (nor otherwise involving any misuse of office by Mr Maguire), and in which the
relevant decisions were principally made by the government (not, for instance, stand-alone
decisions by Ms Berejiklian) any breaches do not meet the “substantial” threshold.

In this case, the Commission has found that Ms Berejiklian breached clause 7(2) of the ministerial
code as well as clause 10(1), clause 11 and clause 12 of the Schedule and participated in a decision
in relation to a matter in respect of which she was aware she had a conflict of interest. As earlier
discussed, the concept of a “conflict of interest” is a central concept of the ministerial code.

[ts importance to the integrity and accountability of public administration is made apparent by
clause 11 of the Preamble emphasising that “Ministers have a responsibility to avoid or otherwise
manage appropriately conflicts of interest to ensure the maintenance of both the actuality and
appearance of Ministerial integrity”.

On the Commission’s findings, Ms Berejiklian breached the ministerial code on the occasions
referred to in the factual findings summary associated with the ERC’s consideration of the ACTA
proposal while she was treasurer, and on the occasions there referred to in ensuring, following the
ERC meeting, the ACTA proposal was finally funded. The evidence from her colleagues at the
meeting is that had she disclosed the relationship, consideration would have had to be given to
how the conflict was managed. The departmental officers who dealt with the funding issue after
the ERC meeting gave evidence to like effect.
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To recap, in the case of Mr Baird, his view was that whenever she disclosed it (that is to say,
whether before or at the ERC meeting) Ms Berejiklian would not have been able to participate

in the decision, and possibly may have been excluded from the meeting for that item. Mr Baird

also saw disclosure as relevant to the decision-making process in relation to the ACTA proposal.
He said that knowledge of the relationship was an additional piece of information for every ERC
member who was considering the proposal. He would have wanted to make sure that there could
be no suggestion, rightly or wrongly, that putting forward the ACTA proposal or support for it was
affected by that potential conflict of interest.

Mr Barilaro spoke in similar terms. His view was that had the members of the December 2016
ERC meeting been aware of the relationship between Ms Berejiklian and Mr Maguire, most
members “would have done everything differently”. It would have changed the course of events
in relation to how they managed the process, though not necessarily the outcome. Thus, it would
have affected the way the ACTA item would have been debated, who would have been in
attendance, and if there was a process or another approach in dealing with what would have been
a perceived conflict of interest. In his view, had Ms Berejiklian declared a conflict of interest, he
believed she would have excused herself from the debate, and “that in itself would have protected
many of us in relation to the decision-making”.

Although not a member of the ERC, Mr Ayres thought it would have been prudent for
Ms Berejiklian to have disclosed her relationship so the question of whether she should recuse
herself'in relation to the ACTA decision could be addressed.

It is apparent that all three minsters had principles such as clause 11 of the Preamble to the NSW
Ministerial Code of Conduct at the forefront of their consideration.

Mr Blunden also gave evidence that, had he been aware of the existence of the relationship
between Ms Berejiklian and Mr Maguire at the time of his involvement in the ACTA proposal,
he would have advised Mr Baird and “suspect[ed] ... he would have sought some advice from
somebody, maybe DPC, as to whether ... there may have been a conflict of interest involved”.

Similar observations, set out above, were made by the departmental officers involved in preparing
the ACTA ERC submission, Mr Doorn and Mr Toohey, and those involved in implementing the
ERC ACTA decision.

The Commission rejects Ms Berejiklian's submission that any breach on her part of the ministerial
code did not meet the “substantial” threshold required by s 9(1)(d) of the ICAC Act because

the ERC ACTA decision was principally made by the government and was not, for instance,

a stand-alone decision by her. The vice of Ms Berejiklian's conduct was that she participated in
the discussion about, and supported, the ERC ACTA decision meeting at which the decision
was made without disclosing her conflict of interest. As earlier discussed, both Mr Baird and

Mr Barilaro gave evidence to the effect that the tendency is for the members of the ERC to take
their lead from the treasurer. Had Ms Berejiklian not participated in the discussion about, and
supported, the ACTA proposal the outcome may have been different. As Counsel Assisting
submitted, it may not have been included on the 14 December 2016 ERC agenda at all and, if it
had been, it may not have been the subject of a favourable decision. The same result may have
come about if the other members of the ERC had been aware of the conflict of interest and
considered there would be an adverse public reaction if the ERC had permitted Ms Berejiklian to
participate in a decision favourable to a project for which Mr Maguire advocated in circumstances
where he was in a close personal relationship with her.
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11.485. As to Ms Berejiklian's submission that the fact the ERC ACTA decision involved no pecuniary
benefit to Mr Maguire or anyone associated was relevant to diminish the substantiality of the
breach, the Commission notes that Ms Berejiklian's breach undermined probity in the exercise of
official functions. The ICAC Act is concerned as much with process as with outcomes. There
can be a breach of public trust whether or not a parliamentarian (or other public official, or
indeed a member of the public) benefits financially from it.** The same principle should be applied
when testing the substantiality of a breach, that is to say, a breach of the ministerial code can be
substantial whether or not someone personally benefited financially from a decision.

11.486. In the circumstances explained above, the Commission finds for the purposes of's 9(1)(d) of the
ICAC Act that Ms Berejiklian's breach of clause 7(2) of the ministerial code could constitute or
involve a substantial breach of that code.

11.487. Ms Berejiklian's breaches of clause 7(2) of the ministerial code were of one of the principal
provisions of the ministerial code, in circumstances where she may otherwise not have been
able to participate in the decision. On the Commission’s findings, Ms Berejiklian breached the
ministerial code in relation to the actual ERC decision and by other acts over the following period,
until the funding was finally approved. The breaches were inconsistent with, and undermined,
the “highest standards of probity” the ministerial code required. The Commission finds that those
breaches were a substantial breach of the ministerial code.

11.488. Insofar as the breaches of the provisions of the Schedule to the ministerial code are concerned, the
Commission also finds that in the light of Ms Berejiklian's knowledge of her obligation to disclose
that she was in a conflict of interest position, her breaches of the provisions of the Schedule
referred to above were done “knowingly”. Her breaches were also substantial. Those provisions
of the Schedule are ancillary to the conflict of interest provision in the code which Ms Berejiklian
breached. They are the mechanisms which give effect to disclosure of that fact and how the
conflict of interest is to be managed. Accordingly, Ms Berejiklian's substantial breaches of the
Schedule are a substantial breach of the ministerial code within the meaning of clause 4 of the
that code.

11.489. For the purposes of s 9(1)(d) of the ICAC Act and having regard to the factual findings summary
in the circumstances explained above, the Commission finds that by exercising public functions
in relation to grant funding promised and/or awarded to ACTA in circumstances where she was

in a position of conflict of interest, there are grounds on which it could objectively be found that
Ms Berejiklian:

11.489.1.  breached clause 7(2) of the ministerial code, this breach constituting a substantial
breach of that code

11.489.2. knowingly breached clause 10(1), clause 11 and clause 12 of the Schedule to the
ministerial code in a manner which was substantial; and

thereby engaged in conduct that could constitute or involve a substantial breach of the ministerial
code.

424 See Question of Law Reserved (No 2 of 1996) (1996) 88 A Crim R 417, 418 per Doyle CJ, referring to Finn, above (at 308).
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11.493.

11.494.

13(3A), ICAC Act

The Commission is satisfied for the purposes of's 13(3A) of the ICAC Act that having regard

to the factual findings summary and in the circumstances explained above, by exercising public
functions in relation to grant funding promised and/or awarded to ACTA in circumstances where
she was in a position of conflict of interest, there are grounds on which it would objectively be
found that Ms Berejiklian:

2.491.1.  breached clause 7(2) of the ministerial code, this breach constituting a substantial
breach of the ministerial code

2.491.2.  knowingly breached clause 10(1), clause 11 and clause 12 of the Schedule to the
ministerial code in a manner which was substantial; and

thereby engaged in conduct that constitutes or involves substantial breaches of the ministerial
code.

Accordingly, the Commission is satisfied that the jurisdictional requirements of s 13(3A) of the
ICAC Act are satisfied.

74BA, ICAC Act

Counsel Assisting submitted that the Commission should conclude that Ms Berejiklian's conduct
in exercising public functions in relation to grant funding promised and/or awarded to ACTA
constituted serious corrupt conduct. They drew attention to the circumstances, discussed
earlier in the report when dealing with the question of whether the ministerial code applied to
the premier, in which s 9(1)(d) was added to the ICAC Act to redress the perception following
Greiner v [CAC that ministers of the Crown were beyond the reach of the Commission.

Accordingly, Counsel Assisting submitted that conduct constituting or involving a substantial
breach of an applicable code of conduct is properly seen as conduct that — from the viewpoint of
the ICAC Act — is capable of being just as serious as conduct that could, for example, constitute
or involve a “disciplinary offence” by a public sector employee and thus, in an appropriate case,
warrant the making of a corrupt conduct finding.

Counsel Assisting submitted that the Commission should conclude that the corrupt conduct
in which Ms Berejiklian engaged in relation to the ACTA proposal in breach of public trust was
serious corrupt conduct for the following reasons:

11.494.1. It was engaged in by a person who, at the time of the conduct, was the head of
government or a very senior minister in respect of whom the public is entitled to expect
the highest standards of probity (as the ministerial code itself recognises).

11.494.2. Ms Berejiklian's breaches of the ministerial code were not trivial ones of no real-world
consequence. Rather, a different real-world result may have ensued had Ms Berejiklian
complied with the code.

11.494.3. The conduct was engaged in in circumstances where the person who engaged in the
conduct knew that (or, at least, was reckless as to whether) she was obliged to take
steps under the code in relation to her close personal relationship with Mr Maguire.

11.494.4. The conduct concerned the advancing of public funds to a private organisation that
was not obliged to act in the public interest.
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11.495. As to the seriousness of Ms Berejiklian's conduct being informed by the fact that she was a senior
minister, then premier at all material times, Mahoney JAs observations in Greiner v ICAC are
apposite:

It is important to have regard to the standard of conduct required of a Premier and a
Minister. It is commonplace that more is expected of those to whom more is given. This is

so not the least in respect of public power. In the case of a high official the power of his office
carries, by its nature, influence over others. This is particularly so in the case of a Minister
who may exercise not merely legal but political power. In the exercise of such power and
influence, a Minister may be subject to little or no formal scrutiny: he is trusted to exercise
the power properly. The misuse of public power in breach of such trust may be regarded as of
particular seriousness.

11.496. The perspicacity of his Honour's observation is borne out by the evidence already referred to
concerning the influence of the treasurer’s views on the outcome of ERC decisions. Counsel
Assisting referred to Ms Berejiklian's two positions in respect of the ACTA proposal as being at or
towards the apex of power in the state. As much can be accepted.

11.497. As to the issue of real-world consequences, Counsel Assisting submitted that Ms Berejiklian's
failure appropriately to deal with her conflict of interest in relation to the ACTA proposal was
not a technical failure of no real-world consequence but may have affected whether the ACTA
proposal found its way onto the ERC agenda for 14 December 2016 at all and whether it received
the approval of the ERC.

11.498. They referred to the evidence of Mr Baird, Mr Barilaro, Mr Ayres, Mr Blunden, Mr Barnes and
Mr Toohey concerning what may have occurred in the event they had known of the relationship.
They submitted that this evidence supported the proposition that had Ms Berejiklian taken the steps
that she was required by the ministerial code to take in relation to the ACTA proposal, it is likely
to have been treated differently. Indeed, it may not have been included on the 14 December 2016
ERC agenda at all and, if'it had been, it may not have been the subject of a favourable decision.
The Commission accepted this submission when dealing with the s 9(1)(d) issue, but it is equally
relevant when considering the s 74BA issue as to the seriousness of Ms Berejiklian's conduct.

11.499. Ms Berejiklian submitted that this submission was speculation on Counsel Assistings’ part and
failed to give due and proper weight to the role of Mr Ayres in advocating for the proposal, and to
the collective decision of the ERC in relation to the ACTA proposal subject to conditions.

11.500. Mr Ayres, the proponent minister, said that he did not recall having any direct contact with
Ms Berejiklian, at least not insofar as it related to causing for the ACTA proposal to be included
on the ERC agenda for the meeting on 14 December 2016. He did not participate in the ERC
meeting. Rather, his recollection was that he waited outside the ERC meeting room but ultimately
did not go in. He was told the ACTA submission had passed the ERC by someone who came
out of the room to tell him he did not need to go in. Save to the extent that he was the proponent
minister, whose advisers could not dissuade him from advancing the ACTA proposal, it is clear
he did not play an operative role in either securing a place for the ACTA proposal on the ERC
agenda, and no role in its deliberations. Contrary to Ms Berejiklian's implicit suggestion that his
“advocacy” was motivated by the Orange by-election result on 12 November 2016, he said,
‘At no stage did | think we needed to fund this proposal to counteract the Shooters Party in
regional New South Wales”.

11.501. Rather, it was Ms Berejiklian's actions which were operative in ensuring the ACTA proposal got
onto, and remained, an item on the 14 December 2016 ERC agenda. Insofar as the collective
decision of the ERC is concerned, the Commission has discussed the powerful significance of the
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11.504.

11.505.

11.506.

11.507.

11.508.

11.509.

treasurer's role in ERC decisions earlier in this chapter in the section headed “The ERC meeting —

14 December 2016”.

The Commission finds that Ms Berejiklian's non-disclosure did have real-world consequences such
that the outcome in relation to the ACTA proposal may have been different had Ms Berejiklian
disclosed the relationship. This was a serious failure in process following what the Commission has
found to be a deliberate decision on Ms Berejiklian's part not to disclose the relationship.

Ms Berejiklian knew she was obliged to take steps under the ministerial code in relation to any
conflict of interest arising from her close personal relationship with Mr Maguire. Her failure to
seek any advice from the advisors available to assist also supports a finding that Ms Berejiklian
was reckless as to whether she was obliged to take steps under the code in relation to her close
personal relationship with Mr Maguire.

As has been noted in relation to s 8(1)(c) of the ICAC Act, and as is also relevant here, the
consistent theme that emerged from the evidence was that Ms Berejiklian did not disclose her
relationship with Mr Maguire, regardless of the circumstances. That she was otherwise careful
to make relevant disclosures — to “overcompensate” as she put it — is consistent with a desire on
her part to maintain her relationship with Mr Maguire as something unknown within government
notwithstanding knowing she had an obligation to disclose it.

Counsel Assisting submitted that Ms Berejiklian and Mr Maguire’s relationship was plainly

one that was objectively capable of influencing Ms Berejiklian's decision-making insofar as it
concerned projects being advanced by Mr Maguire and she cannot have been ignorant of that fact.
The Commission has already found to that effect.

Counsel Assisting also submitted that the dynamics of a personal relationship cannot simply be cast
aside by willing them away or attempting to convince oneself that the personal and the professional
can be neatly compartmentalised, particularly in circumstances where no measures are put in place
to implement such compartmentalisation. The Commission accepts that submission.

On the basis of the Commission’s findings that Ms Berejiklian either knew or was reckless as to
whether her relationship with Mr Maguire required her to notify the premier she was in a position
of conflict, the Commission also accepts Counsel Assistings’ submission that her concealment of’
the relationship from her parliamentary colleagues over an extended period of time involved a very
substantial departure from the standards of probity she had set for herself and her colleagues and
one that can be fairly and appropriately labelled as serious corrupt conduct.

As to the nature of the decision, Counsel Assisting submitted that it was significant that the
nature of the ACTA proposal was to advance public monies to a private organisation to build

an asset that would then be owned and able to be used by the private organisation for private
purposes (including, for example, to earn a revenue for the private organisation), rather than a
proposal that money be advanced to an organisation charged with acting in the public interest such
as a department or agency of government. They contended that was a factor to be taken into
account in assessing the seriousness of Ms Berejiklian's conduct.

While the Commission accepts this is not insignificant, it does not accord great weight to it.
The ACTA proposal as such was not unique in being an application for funding from a private
enterprise. The RGETF from which the ACTA proposal was agreed by the ERC to be funded
was just such a scheme, albeit that by reason of the ERC decision, the ACTA proposal did not
have to go through the two-step process for which the conditions of an RGETF grant provided
when they were settled in 2017.
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11.510. It is the highly unusual way in which the process of the approval, and ultimate provision of the
ACTA funding came about through Ms Berejiklian's conduct, which characterises it as significant
and serious.

I1.511. Counsel Assisting submitted that having regard to the significant adverse consequences to

Ms Berejiklian including very significant damage to her reputation of a corrupt conduct finding,
that finding should not be made unless the Commission was positively satisfied that such a finding
was available and appropriate to be made in the circumstances of the particular case.

11.512. The Commission is so satisfied. Ms Berejiklian's conduct was carried out in two capacities.
First, as treasurer, a very senior minister, insofar as the events of 2016 were concerned.
Secondly, insofar as the events of 2017 were concerned as the premier, the head of government.
It is a matter of grave concern for the public to understand how a person holding such positions
and — bound by the ministerial code and its strictures as to the avoidance, and management of,
conflicts of interest, a matter to be determined objectively — deliberately breached its provisions in
respect of a proposal propounded by a person with whom she was in a close personal relationship.

11.513. In these circumstances, the Commission finds that Ms Berejiklian's conduct is serious corrupt
conduct within the meaning of s 74BA.

Corrupt conduct conclusion - breach of public trust

11.514. The Commission finds that Ms Berejiklian engaged in serious corrupt conduct, in 2016 and 2017,
constituting or involving a breach of public trust within the meaning of s 8(1)(c) of the ICAC Act
by exercising her official functions in relation to funding promised and/or awarded to ACTA,
without disclosing her close personal relationship with Mr Maguire when she was in a position of’
a conflict of interest between her public duty and her private interest which could objectively have
the potential to influence the performance of her public duty. Her conduct comprised:

[1.514.1.  causing the ACTA proposal to be included on the agenda for the ERC meeting of’
14 December 2016

11.514.2.  supporting the ACTA proposal in the ERC meeting of 14 December 2016

[1.514.3.  communicating her support for and interest in the ACTA proposal to NSW Treasury
staff, at least one ministerial colleague (Mr Barilaro) and staff within her office

[1.514.4.  causing steps to be taken by staff from her office to follow up on the progress of the
ACTA proposal following the ERC ACTA decision, including by communicating a
request that the initial BCR calculation of 0.88 by the IAU be revisited.

Partiality — s 8(1)(b), ICAC Act

Introduction

11.515. Section 8(1)(b) of the ICAC Act provides that corrupt conduct is any conduct of a public official
that constitutes or involves the dishonest or partial exercise of any of his or her official functions.

[1.516. Counsel Assisting submitted that there is a level of interrelation between the allegation that
Ms Berejiklian engaged in conduct that constituted or involved the partial exercise of her official
functions in connection with grant funding promised and/or awarded to ACTA, and the allegation
of breach of public trust considered in the previous section of the report.

|64
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11.523.

11.524.

11.525.

They noted that one of the purposes of the law pertaining to conflicts of interest is to avoid the
actuality or perception of partial conduct in decision-making by exposing and dealing with matters
that might cause, or be seen to cause, inappropriate influence in decision-making. They noted
that procedures for identifying, exposing and dealing with conflicts of interest, or perceptions

of conflicts of interest such as those in the ministerial code, exist to protect the integrity of
decision-making processes. They suggested that had Ms Berejiklian invoked the procedures for
which the NSW ministerial code provides in relation to the decisions that she participated in, and
the other actions she took in connection with the ACTA proposal, she could have avoided any

allegation that she engaged in corrupt conduct by exercising official functions partially in favour of
Mr Maguire.

That not having occurred, Counsel Assisting submitted that the evidence before the Commission
raised a question as to whether Ms Berejiklian exercised any of her official functions preferentially
in favour of the ACTA proposal influenced by a desire on her part to maintain or advance her
relationship with Mr Maguire.

They contended that if the answer to that question was “yes”, then Ms Berejiklian engaged in
“partial” conduct within the meaning of s 8(1)(b) of the ICAC Act because it is unacceptable in
the relevant sense for a person holding an office of public trust, and thereby charged with acting in
the public interest, to exercise official functions influenced by her or his close personal relationship
with another.

Counsel Assisting submitted that in taking the steps referred to in the factual findings summary,
Ms Berejiklian consciously preferred the ACTA proposal because it was advanced by Mr Maguire,
a person with whom she was in a close personal relationship and who Ms Berejiklian knew was
the proposal's “principal proponent”.

Counsel Assisting accepted that a finding that Ms Berejiklian was consciously influenced by

a desire on her part to maintain or advance her close personal relationship with Mr Maguire,
required the Commission to reject Ms Berejiklian's evidence to the effect that the exercise of

her official functions was not in any way influenced by her close personal relationship with

Mr Maguire. It would be necessary for the Commission to reach a state of actual persuasion that
Ms Berejiklian was in fact so influenced.

Counsel Assisting submitted that the Commission should reject Ms Berejiklian's evidence that
Mr Maguire did not enjoy any greater level of access to her than any other member of Parliament.
They contended that Mr Maguire plainly enjoyed a greater level of access, which common

sense would otherwise dictate, and based on the significant volume of communications between
the couple over the course of their long-term close personal relationship. They argued that it

was also readily apparent from those communications that the work lives and personal lives of
Ms Berejiklian and Mr Maguire were intertwined.

In addition, Mr Maguire accepted that, between 2015 and 2018, he would have had closer and
more regular contact with Ms Berejiklian than he would have had with other ministers.

Ms Berejiklian also accepted that Mr Maguire advocated to her directly in relation to projects he
was advancing.

Asked directly whether Mr Maguire’s access was no greater or less than anyone else within
members of Parliament within her party, Ms Berejiklian responded, “That's how | felt”.
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11.526.

11.527.

She further accepted (while noting that other colleagues did likewise) that Mr Maguire would
complain to her about roadblocks or impediments he encountered in the pursuit of his projects.
From time to time, Ms Berejiklian said she would intervene to address problems that Mr Maguire
had identified to her, although she said that she did it “only through the appropriate channels”. She
claimed that any such intervention was no different from the manner in which she would have
treated any other parliamentary colleague, and rejected the suggestion that she gave projects for
which Mr Maguire was advocating particular attention over and above the attention she might
give other projects. Ms Berejiklian further claimed that Mr Maguire had no greater or lesser level
of access than anybody else to information regarding the status of consideration within executive
government of projects he was proposing.

Counsel Assisting submitted that Ms Berejiklian's evidence to the effect that she intervened to fix
issues raised by Mr Maguire, only to the same extent as she would have for any other member

of Parliament, should also not be accepted. They relied on several incidents and conversations to
make good this point.

Wagga Wagga Base Hospital

11.528.

11.529.
11.530.

Counsel Assisting cited, as an illustration of what they submitted was a particular example to the
contrary, Ms Berejiklian's intervention on 16 May 2018 regarding funding for the Wagga Wagga
Base Hospital. At 4:38 pm that day, Mr Maguire complained to Ms Berejiklian in the following
terms on a telephone call:

MAGUIRE: — [ went down to Treasury and said now look “how are things
coming along, how's my hospital?” Oh um, [ said “am [ getting
my 170 million?” Oh, "“its not a line item”, and he wouldnt sort
of tell me. And then [ said “well what am I getting?” and he said
“oh youre getting some money for graffiti”. Well that's a hundred
thousand to put another van on the fucking road. | said “well
what about Tumut Hospital?” Oh he said “not in this budget”.
“So what of the new school?” No, right. I said “what about the,
the base hospital?” He — | said no money to, to — [ said “were
about to start building”. Oh he said “I'll have to get back to ya”.
See if —

- and theyre ready to go to tender in January. [ said to Brad
[minister for health Brad Hazzard] before, I said “are we getting
money or not?". He said “oh no, [ haven't seen it. [ dont know, its
up to Treasury”. Well I said “you better fucking make sure Wagga's
got money otherwise theres gonna be a riot on your hands”.

Ms Berejiklian responded that she would “deal with it” and “fix it”.

Less than two hours later, at 6:30 pm, Ms Berejiklian called Mr Maguire and told him that she had
“got [him] the Wagga Hospital money”:

BEREJIKLIAN: We'll I've already got you the — [ve already got you the Wagga
Hospital —

MAGUIRE: But they —

BEREJIKLIAN: — money.

MAGUIRE: — should have done it.
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BEREJIKLIAN: [ know [ just talked to Dom [treasurer Dominic Perrottet] —

MAGUIRE: Why did they — why do the -

BEREJIKLIAN: [ just spoke to Dom and [ said put the 140 in the budget. He goes
no worries. He just does what | ask [ ask him to —

MAGUIRE: But — but —

BEREJIKLIAN: —its all fine.

MAGUIRE: —but its meant to be 170.

BEREJIKLIAN: Whatever it is 170 [ said (UNINTELLIGIBLE) [ think it's

around 140, [ said just put it in. He's putting it in whatever it is,

okay.

11.531. Mr Maguire continued to complain to Ms Berejiklian, who responded, “Okay can you please not
get yourself worked up again because all you do is shout at me sometimes Hokis.” Mr Maguire
continued to complain and Ms Berejiklian responded (amongst overtalking), “you don't need to
give me that rubbish we're giving ... Wagga more money than ... than ever before”.

11.532. Undaunted, Mr Maguire complained about funding for Tumut Hospital, leading to the following
conversation:

MAGUIRE: Anyway, you need to find at least five hundred thousand or a
million dollars to keep Tumut planning going.

BEREJIKLIAN: Ehm.

MAGUIRE: Just to have a line item. And —and, you know, five hundred
thousand —

BEREJIKLIAN: Can you text Brad — can you stress and text Brad cause [ve—Ive
got you now got you the one seventy million in five minutes. You
can at least get a few hundred thousand from Brad just keep
texting him. If you keep bothering him he'll fix it okay.

MAGUIRE: Yeah — yeah I'll —

BEREJIKLIAN: You can have me fight —

MAGUIRE: —go see Lee and she'll fix it.

BEREJIKLIAN: You can’t have me fixing all the problems all the time.

MAGUIRE: [ tell you what if you went to the budget without Wagga on it you

BEREJIKLIAN: Yeah [ just fixed it okay.

MAGUIRE: Hokis —

BEREJIKLIAN: Okay it’s done.

MAGUIRE: [—1-

BEREJIKLIAN: Alright.

MAGUIRE: —can't believe that that was the top of my list and they ignored me.

BEREJIKLIAN: Well luckily you've got —
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11.533.

11.534.

11.535.

11.536.

11.537.

MAGUIRE: Why did that do that?

BEREJIKLIAN: Because theyre just — theyre silly sometimes.

MAGUIRE: Why —why do that do that?

BEREJIKLIAN: Because there [sic] so busy getting caught up with so called key
seats -

MAGUIRE: Ask —

BEREJIKLIAN: —they forget.

MAGUIRE: — the question.
(Emphasis added)

Counsel Assisting submitted that it was apparent from calls that Mr Maguire was — consistent
with his self-description as a “serial pest” — prepared persistently to badger Ms Berejiklian and
complain to her in order to get his way in matters concerning his electorate. They also contended
that it was apparent that Ms Berejiklian was prepared to take steps to placate Mr Maguire
including in circumstances where he gets “worked up” and “shout[s] at [her] sometimes”.

They argued that those dynamics were suggestive of the impact that Mr Maguire was capable of
having on Ms Berejiklian and illustrated why she is likely to have exercised functions in line with
Mr Maguire’s desires and not otherwise.

Counsel Assisting argued that Ms Berejiklian's comment, “you can't have me fixing all the
problems all the time” was strongly suggestive of this call and the steps taken by Ms Berejiklian
being other than an isolated incident. Having regard to the context they submitted there was a
strong inference that the incomplete comment “luckily you've got...” was to have been finished
with the word “me”, which was consistent with Ms Berejiklian indicating that she prepared to
take, in the exercise of her official functions, steps desired by Mr Maguire.

Counsel Assisting accepted that it was plausible that Ms Berejiklian's reference to having “got
[Mr Maguire] the $170 million in five minutes” meant that she had caused for an amendment in
the presentation of the budget papers, rather than actually having secured a specific appropriation
of $170 million “in five minutes”. However, they argued that did not detract from the significance
of ' what the Commission should find occurred on 16 May 2018 — around a month before the
treasurer’s 2018-19 budget speech — that the premier of the state intervened in the preparation of’
the budget papers to the tune of $170 million because the person with whom she had been in a
close personal relationship for several years asked her to.

The Commission accepts that submission — it is what Ms Berejiklian told Mr Maguire she had
done.

Ms Berejiklian asserted that she “absolutely” would have done the same for any other colleague
and was “confident she would have” taken “exactly” the same steps as she did at the behest of
Mr Maguire for any other colleague. Counsel Assisting contended that this was not a realistic or
credible response. They submitted that while it was to be expected that different parliamentary
colleagues of Ms Berejiklian may have attracted differing levels of attention and prompted
differing responses, Mr Maguire's level of access to Ms Berejiklian by reason of his close personal
relationship with her put him in a special category.
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The 14 February 2018 conversation

11.538. Counsel Assisting also relied on the conversation set out in the previous chapter of the report
dealing with Ms Berejiklian and Mr Maguire’s close personal relationship in which he asserted, with
her agreement, that he was “the boss, even when youre Premier”.

11.539. In another part of the conversation Ms Berejiklian told Mr Maguire that “normally you're the boss
and it's hard when we have to switch it around that’s the truth”. Counsel Assisting submitted that
was in all likelihood an accurate statement and that separating the personal from the professional in
such circumstances would be “hard” at the least. They argued that that observation tended against
acceptance of Ms Berejiklian’s evidence that what she “felt for [Mr Maguire] was completely
separate to what [she] did in terms of executing [her] responsibilities”. They submitted that the
entirety of the extract set out in chapter 10 indicated her level of personal concern for him and the
dynamics of their relationship, which put Mr Maguire in a different category from Ms Berejiklian's
other parliamentary colleagues.

The “going feral” conversation

11.540. Another illustration to which Counsel Assisting pointed about the different dynamics of the
couple’s relationship, compared to that of her colleagues, was in relation to their conversation
on 30 August 2017 when Mr Maguire was threatening to “go feral” in relation to the United
World Enterprises Pty Ltd (UWE) matter and intervene in an important trade mission to China
that the minister for trade was to embark upon (see chapter 9). Counsel Assisting submitted
that Ms Berejiklian’s failure to take any action in response to this matter and, in effect, to indulge
Mr Maguire in relation to what was a potential threat to an important trade mission, demonstrated
a concern on her part as to the personal consequences of her actions taken in the exercise of
his public functions. They argued that Ms Berejiklian's explanation that she “didn't think to” tell
Mr Maguire not to intervene in the trade mission, should not be accepted. They submitted that
it was implausible that it did not occur to Ms Berejiklian to tell Mr Maguire not to “go feral” and
intervene in an important trade mission as he said he would do, as to do so was such an obvious
course of action that nobody of Ms Berejiklian's experience could have failed to take it.

11.541. Counsel Assisting also submitted that the Commission should reject Ms Berejiklian’s denial that
her failure to take any steps to rein in Mr Maguire was in any way influenced by her personal
relationship with him. They argued that the most likely explanation for Ms Berejiklian’s failure to
take action to seek to prevent Mr Maguire “going] feral” (having been directly confronted with
Mr Maguire's behaviour) is the existence of her personal relationship with Mr Maguire and a
concern that the exercise of her authority in the public sphere would prejudice her private sphere
relationship with Mr Maguire.

11.542.  While Counsel Assisting accepted that each of the conversations considered above post-date the
time at which Ms Berejiklian took steps in connection with the ACTA proposal, they contended
they were indicative of the nature of Ms Berejiklian and Mr Maguire’s close personal relationship
which continued throughout the time that Ms Berejiklian exercised official functions in connection

with the ACTA proposal.
The ACTA proposal
11.543. In relation to the ACTA proposal, Mr Maguire agreed that, from time to time, he would keep

Ms Berejiklian up to date with his desires and concerns in that respect. He said that he “would have
encouraged her to take a close interest in it”. He understood that as treasurer, and later premier,
Ms Berejiklian had “the power to make money flow to projects” such as the ACTA proposal.
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11.544. Mr Maguire said that he did not recall the meeting concerning the ACTA proposal with
Ms Berejiklian in November 2016, the subject of Mr Bentley’s briefing note, but accepted that it
was possible that such a meeting took place.

11.545. Ms Berejiklian was asked about the communication of her support to Treasury for the ACTA
proposal around 6 December 2016, at about the time it was first placed on the ERC agenda for
14 December 2016, but before Treasury’s formal advice about the proposal was received, in the

following exchange:

[Counsel Assisting]:

[Ms Berejiklian] :

[QJ:

[A]:
[Q]:
[A]:

Is it possible that you indicated that support before you received
any advice?

It could have been, and, and I should also say,

Mr Robertson, top of mind would have been at that time
the Orange by-election and, and potential repercussions
on that front.

So is that the reason why you indicated your support to NSW
Treasury in relation to this item?

Not necessarily. [ can't remember.
Well, why did you indicate support in relation to this item?

[ suspect the same reason that every other member of the
Expenditure Review Commuttee provided support in that it was
regarded as a project which would raise our stocks in the
regions and would also demonstrate to the community
that we were cognisant of providing jobs and tourism
opportunities.

(Emphasis added)

[1.546. Ms Berejiklian reiterated her support for the ACTA proposal as being related to the Orange by-

election result as follows:

[Ms Berejiklian]:

[Counsel Assisting]:

JA]:

My only distinct, I distinctly recall the Orange by-election,
[ distinctly recall that and I distinctly recall the need

to demonstrate to rural and regional communities that
the New South Wales Coalition Government had not
abandoned them in the face of a number of issues that
they were concerned with and which they had assumed
that we had turned our back on the bush.

Including by supporting submissions in respect of which a net
benefit to the state has not been adequately demonstrated
according to the experts in New South Wales Treasury?

That would often occur, and obviously in addition to a business
case, you also have to consider other items which would, would
cause us to support a project.

(Emphasis added)

11.547. Ms Berejiklian suggested that other considerations which may have influenced her decision to

support the ACTA proposal were:
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11.548.

11.549.

11.550.

[Ms Berejiklian] : [ may have been adequately persuaded by the minister who was
the proponent, by other members of the committee or by my
own decision making insofar as we needed to appease the rural
and regional communities. And we would have gauged whether
there was community support and [ think the government was
very sensitive and very frightened or scared about the prospect
of certain parts of the community in rural and regional New
South Wales turning away from the government. And perhaps
this was seen as a way in which we could provide support to the
community under those difficult circumstances.

As earlier noted, Mr Ayres, the proponent minister, said that he did not recall having any direct
contact with Ms Berejiklian, at least not insofar as it related to causing for the ACTA proposal to be
included on the ERC agenda for the meeting on 14 December 2016. Counsel Assisting submitted
that given Ms Berejiklian accepted that she had already communicated her support to Treasury prior
to the ERC meeting of 14 December 2016 in or around 6 December 2016, it is unlikely that she was
persuaded by other members of the ERC to support the proposal. They accepted that electoral
considerations could certainly have operated on her mind and appear to have done so given

Ms Berejiklian’s evidence. However, they submitted that given Mr Maguire’s style of advocacy and
his meeting with Ms Berejiklian in Novermber 2016, there were strong reasons to infer that it was
Mr Maguire who persuaded Ms Berejiklian to support the ACTA proposal.

This submission finds support in Ms Berejiklian acceptance that her support for the ACTA
proposal “could have been” influenced by the fact it was being advanced by Mr Maguire:

[Counsel Assisting]: Was your support for the Australian Clay Target Association
submission influenced by the fact that it was a project being
advanced by Mr Maguire?

[Ms Berejiklian] : It could have been part of the consideration, but the absolute
consideration for me, the strongest consideration, was the
consequence of the Orange by-election. That's the strongest
recollection [ have. | dont remember meeting with him. | dont
remember the meeting.

[O]: So it was a possible factor, but at least the dominant factor, at
least so far as you can recall now—?

[A]: In my mind, yeah.

[Q]: — is the Orange by-election in the way that you and | have been
discussing over the last few minutes, is that right?

[A]: Yeah. Yeah.

When questioned on the topic by her counsel, Ms Berejiklian indicated that the fact that

Mr Maguire had advanced the ACTA proposal “would have been a factor, but one of many”

that influenced her support for the proposal. She said, “if the local member is strongly supporting
something and then the minister puts forward a proposal and the Expenditure Review
Committee’s asked to consider that, the views of the local member—irrespective of what seat it
is—are always taken into account”. Counsel Assisting observed that this qualification may have
been intended to suggest that Ms Berejiklian did not take into account the support of Mr Maguire
as such, but rather the general idea that the proposal had the support of the local member with
the result that that was a matter which influenced her decision-making regardless of who the local
member actually was.
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11.551. Counsel Assisting submitted that Ms Berejiklian's acknowledgment that her support “could
have been” influenced by Mr Maguire’s support for the ACTA proposal and that it “would have
been a factor”, tended to suggest she did not take steps to insulate herself from such influence,
notwithstanding the nature of her relationship with Mr Maguire and her assertions that what
she felt for Mr Maguire was “completely separate to what [she] did in terms of executing [her]
responsibilities”.

The observations of others

11.552. Counsel Assisting noted that none of Ms Berejiklian's immediate staff observed her to conduct
herself'in a manner that was partial towards either Mr Maguire or his electorate. They noted
that those observations were non-contextual as those staff members, as well as Ms Berejiklian's
professional colleagues, did not have the opportunity to observe Ms Berejiklian's interactions
with Mr Maguire in the private sphere, nor were they aware any relationship existed between
Ms Berejiklian and Mr Maguire before Mr Maguire's resignation from Parliament, and until her
evidence in the First Public Inquiry.*?

11.553. However, it will be recalled there were some close to the coal face of the implementation of
the ERC ACTA decision, Mr Barnes and Mr Hanger in Regional NSV, who observed that
Ms Berejiklian's office seemed to be particularly interested in the ACTA proposal.

11.554. Both the premier’s office and the deputy premier’s office asked Mr Barnes for regular updates
about it. In his experience, the frequency of those requests was atypical. He understood that the
principal source of the requests for updates was the premier’s office, albeit through the deputy
premier’s office because the deputy premier had the running of the project. He assumed from
those interactions that Ms Berejiklian had a particular interest in the ACTA project.

11.555. As explained in the factual section, some stage after the revised business case was reviewed by
the IAU and assessed as having a BCR of 0.88, Mr Minucos contacted Mr Hanger and told him
that they “needed to revisit the business case”. Mr Hanger understood that request to come
from the premier’s office and the premier. This was because of a range of conversations at that
time which indicated that the premier and the premier’s office were particularly interested in
this project. The way in which it had come forward, and the speed at which his agency needed
to procure the business case following that ERC decision, all indicated to those involved in the
agency a strong interest out of that office regarding the project.

The upshot

11.556. Counsel Assisting submitted that it was open to the Commission to conclude that Ms Berejiklian
exercised official functions preferentially in favour of the ACTA proposal influenced by a desire on
her part to maintain or advance her close personal relationship with Mr Maguire. They identified
the following matters, which they contended, when considered cumulatively, tended in favour of
such a conclusion:

11.556.1.  the nature and strength of Ms Berejiklian's close personal relationship with Mr Maguire
including Mr Maguire’s status as a member of Ms Berejiklian’s “love circle”

11.556.2. Mr Maguire’s role as the “principal proponent” within government for the ACTA
proposal to the knowledge of Ms Berejiklian

425 Ms Cruickshank is an exception. On 13 July 2018, after Mr Maguire had given evidence in Operation Dasha, Ms Berejiklian told
Ms Cruickshank she had had an historic relationship with Mr Maguire.
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11.557.

11.556.3. Mr Maguire’s level of access to Ms Berejiklian and his preparedness to directly lobby
her in order to seek to advance projects of which he was supportive, including the
ACTA proposal

11.556.4. Mr Maguire’s manner of lobbying — a self~described “serial pest” who was variously
described by others as, amongst other things, persistent and aggressive

11.556.5. the absence of any measures taken by Ms Berejiklian to insulate herself from
Mr Maguire’s influence over her decision-making insofar as it concerned projects
advanced by him

11.556.6. Ms Berejiklian's apparent preparedness to take, or not take, steps in her public life with
a view to placating Mr Maguire and maintaining their personal relationship

11.556.7. Ms Berejiklian's acknowledgment that the fact that the project was being advanced by
Mr Maguire “could have been part of the consideration” and “would have been a factor”

[1.556.8. the absence of evidence supporting a conclusion that Ms Berejiklian supported the
ACTA proposal because she concluded that it was in the public interest to do so.

Counsel Assisting observed that Ms Berejiklian's strong recollection of the results of the Orange
by-election and her association between that event and the ACTA proposal suggested that

Ms Berejiklian's desire to enhance the popular standing of the governing coalition of parties was a
consideration that she took into account in deciding to exercise her official functions in support of the
ACTA proposal. But they submitted that possibility did not excuse her conduct if one of the reasons
that her official functions were exercised in the way that they were in relation to the ACTA proposal
was because of her desire to maintain or advance her close personal relationship with Mr Maguire.

Ms Berejiklian’s submissions

[1.558.

11.559.

11.560.

11.561.

Ms Berejiklian submitted that the evidence before the Commission was not capable of supporting
a finding of partiality. She relied on her submissions that partiality requires conscious wrongdoing
and submitted this requirement was not satisfied here, as well as those submissions contending
that partiality in s 8(1)(b) of the ICAC Act requires a comparative test.

Factually, Ms Berejiklian relied on the facts already recounted that no witness gave evidence that
they perceived any personal relationship of substance between herself and Mr Maguire, nor did
anyone who dealt directly with them perceive any partiality even with the benefit of hindsight.

To the extent that Ms Berejiklian was asked about it, she was adamant that she did not afford

Mr Maguire treatment that she would not have given to other local members. For example,

when it was put to her that it might have been unusual to tell a backbencher about the result

of an ERC vote, she said that it would depend on the circumstances, and that Mr Maguire got

the same opportunity as everyone else in that regard, evidence she submitted was not seriously
challenged. Ms Berejiklian also gave evidence that she was always receptive to being contacted
directly about local issues by members — including by telephone, SMS or in person. In that context,
Ms Berejiklian submitted that the mere fact that she spoke on the telephone and exchanged SMSs
with Mr Maguire could not be the basis for a finding of partial treatment.

Ms Berejiklian accepted that Mr Maguire had greater “access” to her than other members
and acknowledged they talked frequently and at a more personal level. She contended there
was nothing unusual or improper (in the sense of partiality or otherwise) in the mere fact that
individuals with a closer personal or professional relationship to a Cabinet member have a
“greater level of access” to her.
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11.562. Ms Berejiklian submitted a more specific concept of “access” mattered in this context, being the
extent to which the Cabinet member is willing to hear, consider and act upon representations
from local members about matters affecting their electorate. Ms Berejiklian criticised Counsel
Assistings” submission that Ms Berejiklian's partiality manifested itself in her willingness to
“intervene” to address “roadblocks or impediments Mr Maguire encountered in the pursuit of his
projects”.

Wagga Wagga Base Hospital

11.563. Insofar as the Wagga Wagga hospital was concerned, Ms Berejiklian submitted that Mr Maguire
raised the issue with Ms Berejiklian (the premier), after he had received non-committal responses
from Treasury and “Brad” (that is, Brad Hazzard, then minister for health) as to funding for the
hospital who raised it with Mr Perrottet (then treasurer), and the hospital funding was added
as a line item in the budget papers. She emphasised that did not involve Ms Berejiklian securing
any additional funding for the hospital that had not already been allocated. In that context,

Ms Berejiklian submitted there was nothing unusual, let alone improper, in him raising it with her
as the head of the government, and her following it up in the manner she did.

11.564. Ms Berejiklian submitted the Commission should accept her evidence that she would have done
the same for other colleagues in the same circumstances and that there was no evidence to
the contrary. She also contended that Counsel Assistings” submission that her relationship with
Mr Maguire was “capable of influencing her conduct” because “people tend to wish to please and
to seek to avoid disappointing the expectations or desires of people who they love and from whom
they derive emotional strength as part of the maintenance and advancement of their relationship
with [that] person” was an unsound foundation for a finding that Ms Berejiklian acted with
partiality towards Mr Maguire.

11.565. Ms Berejiklian also submitted that the basis of Counsel Assistings’ submission in the previous
paragraph was unstable. She argued that the suggestion that the closer one’s relationship with a
person the more likely they may be influenced, “one might for example take steps in preferment of
a lover in respect of whom she or he desires a long term relationship that she or he would not have
taken in preferment of a casual friend” not only fails to allow for the multitude of factors which
may bear upon a person acting with partiality, but carries with it unfounded assumptions about
sexual relationships, friendships and influence.

The 14 February 2018 conversation

11.566. Insofar as the 14 February 2018 conversation is concerned, Ms Berejiklian submitted that
the fact that in a private conversation, which “had nothing to do with work”, Ms Berejiklian
showed concern over Mr Maguire’s insecurities, and sought to placate them, is unremarkable.
Her banal reassurances in this conversation are, however, a world away from evidence that she
would exercise her public functions with partiality, alive to Mr Maguire’s insecurities and/or in a
manner calculated to placate him. The exchange is easily recognisable as an instance of a woman
appeasing an insecure man to make him feel better about himself. It does not reflect her sincere
sentiments. She observed that Counsel Assisting did not deploy the conversation as proof of
Ms Berejiklian's real view of the dynamic between them.

[1.567. Ms Berejiklian submitted that the suggestion this conversation put Ms Berejiklian “on notice”
that non-support by her of projects advanced by Mr Maguire would somehow damage their
relationship is not borne out by this conversation nor anything else in the evidence before
the Commission. She contended there was a conspicuous absence in the significant body of
material obtained by the Commission of any evidence linking the fortunes of Ms Berejiklian and
Mr Maguire's personal relationship with her support of projects in his electorate.
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The “going feral” conversation

11.568. Ms Berejiklian submitted that Counsel Assistings’ submissions in relation to this conversation
mischaracterised the evidence. She suggested that properly understood, this conversation did not
involve any acquiescence by Ms Berejiklian to Mr Maguire’s suggestion that he could “go feral”
on the trade mission. To the contrary, Ms Berejiklian knew that Ms Cruickshank was going to
speak to Mr Maguire in her capacity as chief of staff. She told Mr Maguire to “calmly tell Sarah
exactly what you're telling me”. In those circumstances, Ms Berejiklian's evidence that “I had full
confidence that my office would deal with it appropriately” should be accepted. There was no
“failure to take action” or acquiescence, and there is no reason to think that she would have taken
a different course with another member of Parliament.

The ACTA proposal
11.569. Ms Berejiklian made the following points:

[1.569.1.  Contrary to Counsel Assisting, she submitted there are not “strong reasons to
infer” that Ms Berejiklian supported the ACTA proposal because of persuasion from
Mr Maguire. Neither of them recalled having discussed the topic with each other.
The notion that Ms Berejiklian was motivated in any way by Mr Maguire’s advocacy is
pure speculation.

11.569.2. The reference to Mr Maguire as the “principal proponent within Government” of the
ACTA proposal was somewhat misleading when presented in an unqualified fashion.
While she acknowledged he was the local member and no doubt actively promoted the
ACTA proposal, she submitted that at all times when Ms Berejiklian played any role
in the proposal, there was a proponent minister (first Mr Ayres then Mr Barilaro) who
was more senior than Mr Maguire. She argued that their role and imprimatur could not
be disregarded to create a false perception that Mr Maguire was signally associated
with promoting the proposal.

11.569.3. Her evidence that it could have been part of her consideration that Mr Maguire
supported the proposal was not a reference to Mr Maguire as such but it was a
reference to the obvious fact that the support of the local member is a relevant
consideration for supporting a proposal of this nature.

11.569.4. The evidence of Mr Ayres concerning the merits of the ACTA proposal, and the good
reasons for supporting it, should be given weight. So too must the fact that there was
a genuine deliberative process in the ERC meeting, which gave rise to a unanimous
decision amongst the most senior ministers in the state. Ms Berejiklian appeared to
contend that the “underlying merits” and the support for the ACTA proposal in the
bureaucracy (which she contended Counsel Assisting had conceded in relation to
RCM Stage |, discussed in the next chapter), as well as the “genuine deliberative
process in the ERC meeting which gave rise to a unanimous decision amongst the most
senior Ministers in the State”, were at odds with an allegation of partiality.

[1.569.5. In respect of the ACTA proposal, she contended that by far the stronger inference was
that she was motivated by these matters, along with what she specifically recalled was
the need to respond to the concerns of regional voters following the loss of the Orange
by-election and a perceived backlash against the government in regional NSW.
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Conclusion

Section 8(1)(b), ICAC Act: partiality

11.570. The elements of s 8(1)(b) have been considered in the previous chapter. A finding of partial
conduct must relate to a duty to act impartially. The Commission has no doubt that ministers
must act impartially when allocating public funds.

11.571. Partial conduct requires conscious preferment. It also requires actual subjective consciousness of’
preferment for a reason which was unacceptable but, absent an admission of such consciousness,
it is open to the Commission to impute an appreciation that what was being done, in the context in
which it was done, in the exercise of official functions, was for a reason which was unacceptable.
If such an appreciation can be imputed, and there is also a finding of conscious preferment, that
warrants a prima facie finding that such conduct was a partial exercise of the public official’s official

functions, and subject to s 9, s 13(3A) and s 74BA,, is therefore corrupt conduct for the purposes
of s 8(1)(b).

11.572. The Commission concludes that Ms Berejiklian did consciously prefer the ACTA proposal for
a reason which was unacceptable, namely, her close personal relationship with Mr Maguire.
It rejects her evidence to the contrary. The circumstances in which it came onto the ERC agenda
bespeak irregularity, all of which was within her control:

[1.572.1.  Ms Berejiklian agreed that to have a matter put on an ERC meeting agenda urgently
would require the intervention or at least the agreement of the treasurer.

11.572.2. Ms Berejiklian accepted that Mr Maguire had had discussions with Mr Bentley and
her with a view to getting her to give a request or direction that the ACTA matter be
placed on the ERC agenda.

11.572.3. Mr Ayres did not recall any direct discussion and agreement with Ms Berejiklian to
have the ACTA matter on the agenda.

11.572.4. o the extent that a 5 December 2016 email said, “l understand that Minister Ayres
has agreed with the Treasurer that a submission seeking $5.5 million for a Clay Target
Association in Wagga Wagga be considered by ERC on 14 December”, Mr Ayres
interpreted that to mean “our officers interacting with each other, not me and
the Treasurer”.

11.572.5. Lodging the final ACTA ERC submission one or two days before the ERC meeting
was well outside the ordinary timeframes for dealing with an ERC submission.

[1.572.6. Placing the ACTA proposal on the ERC agenda at such short notice was not standard
procedure; it meant it by-passed “a stage where it would be circulated amongst
departments”.

[1.572.7. On 6 December 2016, at a time when it does not appear the ERC submission could
have been seen by Ms Berejiklian, she both placed the matter on the ERC agenda and
indicated an inclination to support it.

11.572.8. The premier’s office questioned why the ACTA submission could not be delayed until
the new year, to allow time for market testing of costings and project planning to be
completed.
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11.572.9. Treasury recommended that the ACTA ERC submission not be supported as “a net
benefit to the State [had] not been adequately demonstrated”.

[1.572.10. Mr Blunden:

11.572.10.1. inferred Ms Berejiklian wanted the ACTA matter to proceed in a
substantive sense because “her office had put it on the agenda”. He drew
the same inference about Mr Ayres

11.572.10.2. queried whether this was the most appropriate expenditure of $5.5 million
of taxpayers money

11.572.10.3. questioned whether the ACTA proposal was a government priority as it
“didn’t stand out as anything particularly special that was a requirement,
and particularly with the lack of'a, a rigorous BCR”.

[1.572.11. When the matter was taken off the ERC agenda, Mr Maguire “fired up”, and
Ms Berejiklian reinstated it.

11.573. In the previous section of the report, the Commission addressed Ms Berejiklian's submissions
about the process of decision-making in the ERC in the context of the treasurer’s influence on the
outcome. Without diminishing the independent consideration of the other ministers, the reality
is, as one might expect in that context, that the treasurer would be a powerful proponent of the
expenditure of public money:.

11.574. That being said, the ERC decision was subject to conditions. Ms Berejiklian’s interest in the
ACTA proposal continued. She closely followed its progress, and the fulfilment of those
conditions. As explained when dealing with s 8(1)(c), those close to the coal face of the
implementation of the ERC ACTA decision, Mr Barnes and Mr Hanger, observed that
Ms Berejiklian's office seemed to be particularly interested in the ACTA proposal. According to
Mr Barnes, that degree of attention was atypical.

11.575. Ms Berejiklian sought to draw on a submission Counsel Assisting made in respect to the
underlying merits of RCM Stage | and the support for it in the bureaucracy (discussed in
chapter 12) to submit the same factors were present in the case of the ACTA proposal and were
at odds with an allegation of partiality. The Commission rejects this submission. As discussed, the
bureaucracy both in the Office of Sport and Treasury did not support the ACTA proposal. From
the outset, the ACTA proposal was perceived by the departmental officers who prepared the
ERC submission as being a “flimsy case for funding”, while Treasury did not support it because
it did not benefit the state as a whole and the business case did not comply with its guidelines.
There is no evidence from which the Commission could conclude that the ACTA proposal and
RCM Stage | were of comparable merit.

11.576. Mr Ayres’ support was for a business case which was so irremediably flawed the ERC determined
to make any grant of funds subject to a new one, and the deliberations of the ERC proceeded
without Ms Berejiklian disclosing her conflict of interest and in circumstances where, had she
done so, she may have been precluded from participating in the meeting, losing the meeting the
influence the treasurer’s favourable opinion afforded the ACTA proposal.

11.577. Further, Ms Berejiklian's submission is rather surprising in the light of her contention in dealing with
the facts surrounding the ACTA proposal that it is not only unavailable on the evidence, but also
beyond the function or role of this Commission to make any concluded finding as to the merits of
the ACTA proposal (or the RCM proposal). Rather, she argued that is the function of the elected
government. As the Commission has said elsewhere, its function is to investigate whether corrupt
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conduct has occurred. That may include examining the evidence, rather than determining for itself,
the merits of such matters as the ACTA proposal.

11.578. The common thread underpinning consideration of the ACTA proposal was the close personal
relationship between Ms Berejiklian and Mr Maguire. The fact that neither can recall speaking to
each other is beside the point. It is clear from Mr Bentley's memorandum to Ms Berejiklian about
such a meeting that they did. It would be incontrovertible that at that meeting, Mr Maguire would
have strongly advocated for the ACTA proposal being considered by the ERC in 2016.

11.579. The Commission has dealt with the relative roles of Mr Ayres and Mr Barilaro in the previous
section. In the Commission’s view, it was Mr Maguire who was in fact the principal proponent of’
the ACTA proposal, as can be seen not only in his constant advocacy of it throughout the many
years preceding December 2016, but also in his constant advocacy in 2017, until the funding finally
came through. While of course that was conduct he engaged in as a local member, so far as events
reveal after the ERC decision, Ms Berejiklian’s interest in the approval of the proposal was seen as
atypical. It is an available inference that the level of her concern was motivated by her relationship
with Mr Maguire.

11.580. Even if, as Ms Berejiklian submits, her concern about the outcome of the Orange by-election
was a factor, that would not detract from the conclusion that her consideration for Mr Maguire
demonstrated s 8(1)(b) partiality. The issue is similar to that which arose in Greiner v ICAC where,
it will be recalled, the Commission found Mr Greiner and Mr Moore’s conduct came within
s 8(1)(a) — (c) of the ICAC Act, with the primary finding being that it came within s 8(1)(b).*%°
There, as earlier noted, Mr Greiner and Mr Moore had argued that their conduct in preferring
Dr Metherell was not corrupt because they did it for a “political reason”. The Commission found
they had done it for political advantage to the government, and in Mr Greiner’s case to himself.
That did not hold sway with the Commission and both Gleeson CJ and Mahoney JA upheld its
reasoning in this respect.

11.581. Mahoney JA considered the argument by Mr Greiner and Mr Moore that their conduct in
preferring Dr Metherell was acceptable because they did it for a “political reason” in having a
by-election for Dr Metherell’'s seat. Mahoney JA rejected this submission. As earlier observed,
in his Honour'’s view, in “the exercise of executive or administrative power ... the ends for which
public power may be exercised legitimately are limited by the law [and] [p]ublic power, for example,
to appoint to a public office must be exercised for a public purpose, not for a private or a political
purpose ... It does not follow that, for example, the place where a public facility is to be built may
be selected, not because it is the proper place for it, but because it will assist the re-election of a
party member.” 4?7

11.582. Mahoney JAs reasoning is apposite. On Ms Berejiklian's argument, she supported the ACTA
proposal for political advantage to prevent a repetition of the Orange by-election outcome and
demonstrate to rural and regional communities that the NSW Coalition Government had not
abandoned them in the face of a number of issues with which they were concerned and in respect
of ' which they had assumed that the Coalition had turned its back on the bush. However, as
Mahoney JA held in Greiner v ICAC, this was an impermissible political purpose. In approving the
ACTA proposal, the ERC was exercising executive power which had to be exercised for a public
purpose, not for a private or a political purpose.

426 Greiner v ICAC (at 137) per Gleeson CJ.

21 At 162, 163-164.
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11.583. The Commission accepts that the mere fact that Ms Berejiklian spoke on the telephone and
exchanged SMSs with Mr Maguire could not be the basis for a finding of partial treatment, nor
could the mere fact that individuals with a closer personal or professional relationship to a Cabinet
member have a “greater level of access” to her.

11.584. However, this is not a case of “mere” facts. As Mr Toohey described it (a description which was
reflected in Mr Blunden's memorandum to the premier of 12 December 2016) the ACTA proposal
was to allocate funds based on scant and inadequate information which did not meet the NSW
Government's standards and was not a matter of government policy.

[1.585.  The evidence discloses that the conduct of Ms Berejiklian in advancing, and constantly supporting,
the ACTA proposal was actuated by her close personal relationship with Mr Maguire.

11.586. In its report considered in Greiner v ICAC, the Commission said that the case that Mr Moore's
conduct involved the partial exercise of his official functions, in circumstances where he was a
personal friend of Dr Metherell, was “somewhat more clear than in Mr Greiner’s [case]” because
“[t]he Premier knew that his Minister for the Environment was actuated by friendship for
Metherell, but only Moore knew the extent of that as a motivating force, and it was considerable
... Moore favoured his friend so as to ensure he got the job. It is about as good an example as one
could imagine of official functions being exercised in a manner which was positively partial.” 42

11.587. In the present case, no-one at the ERC meeting considering the ACTA proposal, or any of those
who dealt with its progress to a final funding decision, knew of Ms Berejiklian's close personal
relationship with Mr Maguire, let alone its extent “as a motivating force”. In the Commission’s
view, like Mr Moore, the evidence demonstrates that Ms Berejiklian favoured Mr Maguire to
ensure his project was funded. In so doing, like Mr Moore, she exercised her official functions in a
manner which was positively partial: she consciously preferred him for an unacceptable reason.

11.588. In considering the influence of Ms Berejiklian and Mr Maguire’s close personal relationship, the
Commission is acutely conscious to avoid shibboleths about sexual relationships, friendships and
influence. Rather, it has considered the evidence set out above, and, where direct evidence is
unavailable, drawn inferences from the mosaic of information.

11.589. Part of that mosaic is the conduct Counsel Assisting relied upon in relation to the Wagga Wagga
Base Hospital, the UWE incident and the 14 February 2018 conversation.

11.590. In each respect, in the Commission’s view, Ms Berejiklian displayed a level of deference to
Mr Maguire's wishes and demands. Mr Maguire had been unable to persuade those responsible for
the hospital “roadblock” to include the $170 million allocation in the budget. After Mr Maguire’s
call, Ms Berejiklian immediately responded by telling the treasurer to have that amount included as
a line item, thus, apparently, overriding Treasury.

11.591. In the case of the UWE intervention, Ms Berejiklian's submissions miss the point that it was her
failure to oppose Mr Maguire's assertion he would “go feral” in relation to the trade mission, not
her staff’s. In addition, it will be recalled she withheld from her staff’s information, the fact the
UWE issue did not concern Mr Maguire's electorate.

11.592. As to the 14 February 2018 conversation, as the Commission concluded in the previous chapter,
while it may not have been, as Ms Berejiklian submitted, her real view of the dynamic between
them, her concern to address what she perceived as Mr Maguire’s insecurities, can, as a matter
of human experience, be expected to have manifested itself'in a continuing desire to assuage his

428 At 140.
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feelings, and support him to the best of her ability. That would include supporting him bringing
to fruition two Wagga Wagga projects for which he was a fervent advocate, one of which in the
present context was the ACTA proposal.

11.593. The Commission also finds that Ms Berejiklian's exercise of her official functions in relation to the
ACTA proposal was undertaken with a subjective consciousness that she was doing so for an
unacceptable reason. This can be imputed to her from the context in which she acted, what she
did in the exercise of her official functions and the fact that at least one of the reasons she did so
was to prefer Mr Maguire, influenced by the existence of their close personal relationship or at
least by a desire on her part to maintain or advance that relationship.

11.594. In all these circumstances, the Commission finds that, in 2016 and 2017, Ms Berejiklian engaged
in conduct constituting or involving the partial exercise of her official functions within the meaning
of s 8(1)(b) of the ICAC Act in connection with funding promised and awarded to ACTA by
exercising her official functions influenced by the existence of her close personal relationship with
Mr Maguire and by a desire on her part to maintain or advance that relationship.

Section 9(1)(d), ICAC Act

11.595. Counsel Assisting submitted that if the Commission concluded that Ms Berejiklian engaged
in conduct that constituted or involved the partial exercise of any of her official functions in
connection with ACTA, the Commission should conclude that that conduct constituted or
involved a substantial breach of clause 6 of the ministerial code.

11.596. Clause 6 of the ministerial code provides:
6 Duty to act honestly and in the public interest

A Minister, in the exercise or performance of their official functions, must not act dishonestly,
must act only in what they consider to be the public interest, and must not act improperly for
their private benefit or for the private benefit of any other person.

11.597. “[P]rivate benefit” is defined in clause 11 of the code to mean (emphasis added):

Any financial or other advantage to a person (other than the State of New South Wales or
a department of other government agency representing the State), other than a benefit that —

(a) arises merely because the person is a member of the public or a member of a broad
demographic group of the public and is held in common with, and is no different in nature and
degree to, the interests of other such members, or

(b) comprises merely the hope or expectation that the manner in which a particular matter is
dealt with will enhance a persons or party's popular standing.

11.598. To the extent the ministerial code contemplates that electoral considerations may be taken into
account, it is notable that that effect must be an incidental one (“comprises merely the hope. ..
etc”). That is to say, one consequence of “the manner in which a particular matter is dealt with”.
The overriding manner in which a particular matter is dealt with must be one that is not dishonest,
that the minister “considers to be in the public interest”, and that is not “improperly for their
private benefit” (clause 6). The effect of the Commission’s conclusion in relation to s 8(1)(b) is that
Ms Berejiklian did act for her private benefit in preferring Mr Maguire when exercising her official
functions in relation to the ACTA proposal.
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11.599.

11.600.

[1.601.

11.602.

11.603.

11.604.

11.605.

11.606.

Counsel Assisting submitted that if the Commission concluded that Ms Berejiklian exercised
official functions partially in favour of the ACTA proposal influenced by a desire on her part

to maintain or advance her close personal relationship with Mr Maguire, it would follow that

Ms Berejiklian breached the ministerial code because it is improper to exercise official functions

for one’s private benefit in maintaining or advancing one’s personal life and that conduct therefore
constitutes a breach of clause 6 of the code. Such a breach is properly regarded as “substantial” for

the purposes of s 9(1)(d) of the ICAC Act.

Ms Berejiklian challenged the basic premise of Counsel Assistings” submission that she breached
clause 6 of the ministerial code by knowingly exercising her public powers for the purpose of
advancing her personal life. She contended such a finding was: contrary to her evidence; contrary
to the very weighty responsibilities and duties of the position she held; and contrary to the
evidence of those who observed her executing her public duties as a “stickler”, without ever acting
in a manner suggestive to anyone (including her staff'and then premier Mr Baird) that she treated
Mr Maguire or the Wagga Wagga electorate favourably.

The Commission has dealt with, and rejected, these submissions in the previous section, and also
when dealing with s 8(1)(c). The evidence is compelling that it was Ms Berejiklian who guided the
ACTA proposal to its successful funding conclusion in the manner analysed above.

Further, it is not the case, as Ms Berejiklian submitted, that nobody thought Ms Berejiklian treated
Mr Maguire favourably. As earlier discussed in detail, Mr Barnes formed the opinion relatively
early in his involvement with the ACTA proposal, that Ms Berejiklian had an interest in it.

As noted above, Mr Barnes’ primary point of contact was in the deputy premier’s office, and they
had indicated to him that they were being hassled from the premier’s office as well. He said that
around that time, he was told by either someone in the premier’s or the deputy premier’s office
“that Mr Maguire was well regarded by the Premier, and | think they used the term, you know,
that Mr Maguire had her ear”.

At the time, absent knowledge of the relationship between Ms Berejiklian and Mr Maguire,

Mr Barnes put this down to “a particularly pesky backbencher that was, like, continually following
up and, and demanding information around whether things were up to in a process, in a project
that he was particularly committed to”.

Had he had that information, as earlier explained, he said it would have caused those in his team
responsible for the ACTA proposal and himself to reflect on whether the mechanisms for the
management of the processes were appropriate. While he said that both projects would still have
been dealt with on their merits, in the case of the ACTA proposal, it may have led to a different
course of action albeit that it was endorsed by the ERC and therefore it had broad support.

Mr Hanger also concluded there was “strong interest out of [the premier’s] office in regard to the
project”. Had he known about the personal relationship between Mr Maguire and Ms Berejiklian
at the time he dealt with the ACTA and the RCM proposals, he said, “you would put in place
ways of identifying and managing conflicts of, potential personal conflicts of interest”.

This is the evidence of people at the coal face, who were in a much better position to assess

Ms Berejiklian's conduct in relation to the ACTA proposal compared to her conduct in relation to
others, than were Ms Berejiklian's colleagues who did not have the advantage of that, in effect,
frequent exposure. As Mr Barnes put it, the frequency of the requests for information about the
ACTA proposal from Ms Berejiklian's and the deputy premier’s offices was atypical.
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11.607.

11.608.

11.609.

11.610.

[1.611.

11.612.

11.613.

Ms Berejiklian also submitted that Counsel Assistings” contention that Ms Berejiklian breached
clause 6 of the ministerial code was misconceived and should be rejected. This was essentially
for the reasons for which she contended in relation to s 8(1)(c), that Counsel Assistings’
reliance, in part, on the words in clause 6, “must act only in what they consider to be the public
interest” raised an issue which was beyond the jurisdiction and institutional competence of the
Commission.

It should be pointed out at the outset, that Counsel Assistings” submissions about clause 6 of the
ministerial code do not turn on the phrase “must act only in what they consider to be the public
interest” but, rather, on the phrase in clause 6 that ministers “must not act improperly for their
private benefit”.

However, insofar as Ms Berejiklian contends public interest issues are beyond the jurisdiction and
institutional competence of the Commission, the Commission rejected that argument in the

s 8(1)(c) section and also rejects it in the s 9(1)(d) context. As pointed out in the s 8(1)(c) section,
the ministerial code recognises the obligation of ministers to “be seen to pursue the best interests
of the people of New South Wales to the exclusion of any other interest”, an obligation expressly
recognised in the duty clause 6 imposes on ministers “...in the exercise or performance of their
official functions ... [to] act only in what they consider to be the public interest, and [they] must
not act improperly for their private benefit...”. The Commission is tasked to investigate matters
arising from the ministerial code as it has been prescribed as an applicable code of conduct for the
purposes of s 9(1)(d) if they fall within s 13(1) of the ICAC Act. The statutory intention is that
such investigations include the matters set out in the ministerial code, including, of course, those
identified in clause 6.

Ms Berejiklian also sought to rely upon what she contended was her unchallenged evidence that
considered both the ACTA and RCM projects to be in the public interest. Insofar as the ACTA
proposal is concerned, Ms Berejiklian relied upon her evidence that she thought “the public interest
would have been that this would have kept a proportion of the community pleased because they
wanted this facility”.

[t is not the case that this evidence was “unchallenged”. Indeed, Ms Berejiklian gave this evidence
in response to a question drawing her attention to the fact that “Treasury says that the submission
doesn't demonstrate a net benefit to the state” and asking her to explain why “at least in [her]
mind, was it in the public interest to support this [ACTA] proposal?”

There is a considerable body of evidence to the effect of the Treasury advice in relation to the
ACTA proposal set out in this section of the report. It was a valid proposition on which to test

Ms Berejiklian's contention that “the public interest would have been that this would have kept

a proportion of the community pleased because they wanted this facility”, to point out that the
ACTA proposal did not satisfy Treasury guidelines and “demonstrate a net benefit to the state”.
Ms Berejiklian had already been challenged on why she supported the ACTA proposal having
regard to the Treasury advice and contended that “decisions we take as a government don't always
follow the Treasury advice [and that] ultimately it's the decision of government as to whether a
public good or a public grant or a public asset should be invested in”.

The reality was that Ms Berejiklian claimed to have no real recollection of why she supported
the ACTA proposal and accepted she was speculating as to such matters as to whether

“we ... gauged whether there was community support”. The only matter she said she clearly
recollected was the recent loss of a seat at the Orange by-election to the Shooters, Fishers and
Farmers Party. The Commission has considered that issue in the s 8(1)(b) section and concluded
that was an impermissible political purpose.
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11.614. Ms Berejiklian's contention that her “public interest” evidence was unchallenged also flies in the
face of the extensive matters put to her to the effect that her support for the ACTA proposal
was influenced by the close personal relationship between herself and Mr Maguire. It was in the
light of that evidence that the Commission has found that Ms Berejiklian engaged in conduct
constituting or involving the partial exercise of her official functions within the meaning of's 8(1)
(b) in connection with funding promised and awarded to ACTA by exercising official functions
influenced by the existence of her close personal relationship with Mr Maguire and by a desire on
her part to maintain or advance that relationship.

11.615. The Commission rejects Ms Berejiklian's submission that her “public interest” evidence was
neither undermined nor contradicted.

11.616. As to the issue of substantiality, Ms Berejiklian submitted that the Commission would not find
that her conduct constituted a substantial breach of clause 6 of the ministerial code for the
purposes of s 9(1)(d) of the ICAC Act. She relied on her submissions that the inference that
neither she or Mr Maguire perceived that her involvement in projects associated with him could
“maintain or advance” their relationship — or the converse proposition, that her opposition to such
projects could imperil or diminish their relationship — was simply never put to either witness. The
requirements of procedural fairness, therefore, prevented Counsel Assisting from using such an
inference as the basis for their allegation that Ms Berejiklian committed a substantial breach of’
clause 6 of the ministerial code.

11.617. The Commission rejects this submission. Ms Berejiklian was given opportunities to express
her views about the effect of her relationship with Mr Maguire on her exercise of her official
functions. A response she gave to that question when asked in the context of her disclosure of her
relationship after Mr Maguire’s Operation Dasha evidence is indicative of her typical (using that
term non-pejoratively) answer:

[ was close friends with Mr Maguire. Whether or not the relationship was at a particular
stage at any given time was irrelevant. | had a close association with him, a close ongoing
association and relationship with him. How you define that is, is subjective, because | know
exactly, you know, what my position was. But irrespective of how close or not it was at any
particular time, as Premier | had a close relationship with him. [ was, as [ve stated, it, it was
immaterial as to what others thought about it. | knew what situation [ was in. And either
way, either way that was a political consideration. But at the end of the day, it didnt affect
what I did in terms of executing my public duty. It didn't affect what I thought were my
obligations and it didn't affect how [ thought about things.

11.618. The Commission has considered and rejected such evidence on Ms Berejiklian's part on the basis
of the evidence hitherto discussed and for the reasons earlier given in relation to the finding that
Ms Berejiklian engaged in partial conduct.

11.619. Ms Berejiklian also submitted there was no evidence supporting an inference that she knowingly
exercised her public powers for the purpose of advancing her personal life. The Commission has
set out the evidence relied on in drawing such an inference.

11.620. For the reasons given in relation to her breach of public trust in connection with the ACTA breach
of public trust section, the Commission rejects Ms Berejiklian's submission that any breach on her
part of the ministerial code did not meet the “substantial” threshold required by s 9(1)(d) because
the ERC ACTA decision was principally made by the government and was not, for instance, a
stand-alone decision by her. In summary, as set out there, although the ERC decision was made
in committee, so to speak, the evidence was that the treasurer’s views were a powerful factor in
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11.621.

11.622.

11.623.

11.624.

determinations. Ms Berejiklian's views in favour of the ACTA proposal would have held strong
sway in the ERC decision.

It might be the case that Counsel Assisting only point to one breach of the ministerial code in
relation to Ms Berejiklian's partial conduct. However, as earlier discussed, in the Commission’s
view, a single instance of a breach of a provision such as clause 6 of the ministerial code may
amount to a “substantial” breach.

In this respect, clause 6, which the Commission has concluded Ms Berejiklian breached, is one
of the key clauses of the ministerial code which gives effect to the principles of the Preamble.
The obligations clause 6 imposes are central to public confidence in the integrity of government.
It identifies conduct which goes to the heart of ministerial probity. For Ms Berejiklian, first as
treasurer, then as premier, to exercise her official functions on the occasions set out in the factual
findings summary without disclosing her close personal relationship with Mr Maguire, and to do
so improperly for her private benefit — namely, the benefit in maintaining or advancing her close
personal relationship with Mr Maguire — seriously undermined the high standards of probity that
are sought to be achieved and maintained by the ministerial code.

In addition, the Commission has considered the fact that the ACTA proposal involved a grant

of $5.5 million. Ms Berejiklian's ministerial colleagues and the departmental officers who gave
evidence about this issue were all of the view the relationship should have been disclosed in
relation to the ACTA proposal. Had it been, it is unlikely that she would have been able to
participate in its consideration. As Counsel Assisting submitted, it may not have been placed on
the ERC agenda, and, even if it had been, having regard to the evidence set out in the s 8(1)(c)
section concerning her colleagues’ reaction had they known about the relationship, may not have
been approved.

For the purposes of s 9(1)(d) of the ICAC Act and having regard to these considerations and in the
circumstances described above, the Commission finds that there are grounds on which it could
objectively be found that Ms Berejiklian’s breach of clause 6 of the ministerial code in relation to
the ACTA proposal could constitute or involve a substantial breach of that code, that being an
applicable code of conduct for the purposes of s 9(1)(d) of the ICAC Act.

Section 13(3A), ICAC Act

11.625.

11.626.

The Commission is also satisfied for the purposes of's 13(3A) of the ICAC Act, that
Ms Berejiklian’s breach of clause 6 constitutes or involves a substantial breach of the ministerial
code.

Accordingly, the Commission is satisfied that the jurisdictional requirements of s 13(3A) of the
ICAC Act are satisfied.

Section 74BA, ICAC Act

11.627.

Counsel Assisting submitted that if the Commission concluded that Ms Berejiklian engaged

in partial conduct that constituted corrupt conduct within the meaning of the ICAC Act in
connection with grant funding promised and awarded to ACTA, the Commission would conclude
that that conduct constitutes “serious corrupt conduct” for the purposes of s 74BA of the ICAC
Act, with the result that it was open to the Commission to make a corrupt conduct finding in
relation to that conduct.
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11.628.

11.629.

11.630.

11.631.

11.632.

11.633.

11.634.

11.635.

In so concluding, they submitted the Commission would take into account the following matters:

[1.628.1.  the intrinsic seriousness of the conduct — it is an intrinsically serious matter for a public
official to exercise public power influenced by the advancement or maintenance of their
personal life

11.628.2. Ms Berejiklian's position as a senior minister at the time of the relevant conduct

11.629.3. the fact that Ms Berejiklian must have known that she was not entitled to exercise
official functions for her own private benefit.

Ms Berejiklian did not gainsay the proposition that it is an intrinsically serious matter for a public
official to exercise public power influenced by the advancement or maintenance of their personal life.

The standard of conduct required of Ms Berejiklian as premier, and treasurer, is high such that

Ms Berejiklian's misuse of public power by engaging in partial conduct may be regarded as of
particular seriousness. It is clear, in the Commission’s view, that Ms Berejiklian's conduct in relation
to the ACTA proposal impairs, or could impair, public confidence in public administration.

As in the case of Ms Berejiklian's breach of clause 7(2) of the ministerial code, it is a matter of
grave concern for the public to understand how a head of government, bound by the ministerial
code and its strictures as to not engaging in partial conduct, deliberately breached clause 6 in
respect of a proposal propounded by a person with whom she was in a close personal relationship.

As to the issue of real-world consequences, Counsel Assisting submitted that Ms Berejiklian's
failure to deal appropriately with her conflict of interest in relation to the ACTA proposal was

not a technical failure of no real-world consequence but may have affected whether the ACTA
proposal found its way onto the ERC agenda for 14 December 2016 at all and whether it received
the approval of the ERC.

The Commission has accepted that submission when dealing with the issue of breach of public
trust. As it found there, the ERC ACTA decision did have real-world consequences such that the
outcome in relation to the ACTA proposal may have been different had Ms Berejiklian disclosed
the relationship or, in the present context, not exercised her official functions partially for her
private benefit.

In these circumstances, the Commission is positively satisfied that the serious corrupt conduct

finding for which Counsel Assisting contends is available and appropriate to be made in relation to
Ms Berejiklian's breach of s 8(1)(b) of the ICAC Act.

Accordingly, the Commission finds that Ms Berejiklian's conduct in 2016 and 2017 constituting

or involving the partial exercise of her official functions in connection with funding promised and
awarded to ACTA by exercising official functions influenced by the existence of her close personal
relationship with Mr Maguire, or by a desire on her part to maintain or advance that relationship,
constituted serious corrupt conduct for the purposes of s 74BA of the ICAC Act.

Corrupt conduct conclusion - partiality

11.636.

The Commission finds that Ms Berejiklian engaged in serious corrupt conduct in 2016 and 2017
constituting or involving the partial exercise of her official functions within the meaning of s 8(1)(b)
of the ICAC Act in connection with funding promised and awarded to ACTA by exercising her
official functions influenced by the existence of her close personal relationship with Mr Maguire
and by a desire on her part to maintain or advance that relationship.
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Section 74A(2) statement

11.637.

11.638.

11.639.
11.640.

11.641.

11.642.

11.643.

11.644.

Ms Berejiklian is an affected person for the purposes of s 74A(2) of the ICAC Act in that
substantial allegations have been made against her in the course of or in connection with the
matters the subject of this chapter.

Counsel Assisting submitted that the Commission should not make a s 74A(2) statement that in
all the circumstances, it is of the opinion that consideration should be given to obtaining the advice
of the DPP with respect to the prosecution of Ms Berejiklian for the offence of misconduct in
public office in relation to her conduct constituting a breach of public trust and her partial conduct
concerning the ACTA proposal.

They did so for the following reasons.

The Commission has considered whether Ms Berejiklian's conduct in relation to the ACTA
proposal could constitute or involve a substantial breach of an applicable code of conduct for

the purposes of s 9(1)(d) of the ICAC Act, rather than whether it could constitute or involve

a criminal offence for the purposes of's 9(1)(a). Nevertheless, Counsel Assisting accepted that

a breach of public trust, partial conduct or a substantial breach of the ministerial code could
constitute a criminal offence. Depending upon the circumstances and, in particular, on the

mental state of the public officer, Counsel Assisting submitted that conduct of the identified kind
could potentially constitute or involve the common law offence of misconduct in public office.
The elements of that offence have been set out in chapter 3. It would, of course, be necessary for
a prosecutor to prove the commission of that offence beyond reasonable doubt.

Counsel Assisting submitted that in relation to the requirement to prove that the accused

has “wilfully misconduct[ed] her or himself”, the prosecutor would have to establish that

Ms Berejiklian knew (or was reckless as to whether) her conduct constituted misconduct and that
she would not have engaged in the impugned conduct but for her improper purpose of maintaining
or advancing her close personal relationship with Mr Maguire.

As to the requirement to prove that the accused’s misconduct was “serious and meriting criminal
punishment having regard to the responsibilities of the office and the officeholder, the importance
of the public objects which they serve and the nature and extent of the departure from those
objects”, Counsel Assisting submitted that invoked a different concept of seriousness than the
one considered above in the context of the phrase “serious corrupt conduct” in s 74BA of the
ICAC Act. They distinguished the concepts on the basis that whereas the concept of seriousness
relevant to the concept of misconduct in public office is that the conduct is so serious as to
warrant criminal punishment in the relevant circumstances, in the case of s 74BA, it is possible for
corrupt conduct to be so serious as to permit and warrant a corrupt conduct finding, but not so
serious as to be capable of constituting or involving the offence of misconduct in public office.

In relation to Ms Berejiklian's partial conduct in relation to ACTA and/or the RCM, Counsel
Assisting accepted that there is a body of evidence independent of Ms Berejiklian's own evidence
that would likely be available in any criminal proceedings instituted against Ms Berejiklian for the
offence of misconduct in public office in relation to alleged partiality concerning the ACTA and/or
RCM proposals discussed in this chapter and chapter 12.

However, they submitted that it would be difficult absent Ms Berejiklian's evidence for the
prosecutor to exclude the hypothesis that Ms Berejiklian would have engaged in the conduct for
the purposes of electoral advantage (a purpose that she evidently regarded as legitimate) whether
or not she engaged in that conduct influenced by a desire to maintain or advance her close
personal relationship with Mr Maguire.
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Counsel Assisting also addressed the issue that as Ms Berejiklian gave her evidence to the
Commission under objection, by reason of s 37 of the ICAC Act, it would not be admissible
against her in any criminal proceedings for an offence of misconduct in public offence.

They submitted that proof of Ms Berejiklian's mental state, including as to the question of whether
any misconduct by her was “wilful” would, on the prosecutor’s case, be left to inference from

the circumstances, a state of affairs they submitted would present a considerable obstacle to any
successful prosecution of Ms Berejiklian.

Counsel Assistings’ submissions in relation to the allegations of breach of public trust in relation

to the ACTA and RCM proposals were similar. They accepted that there is a body of evidence
independent of Ms Berejiklian's own evidence that would likely be available in any criminal
proceedings instituted against Ms Berejiklian for the offence of misconduct in public office.

They submitted that for the prosecutor to prove, by inference, to the criminal standard that

Ms Berejiklian knew that she had obligations in the particular case to take action under the
ministerial code in relation to her relationship with Mr Maguire, it would be necessary to disprove
other reasonable hypotheses Ms Berejiklian raised at trial. Although not expressly stated, it is
apparent Counsel Assisting regarded that task as confronting similar problems to those identified in
relation to partial conduct.

Counsel Assisting also submitted that whilst recklessness is a sufficient mental state to satisfy

the element of “wilful misconduct” for the purposes of making corrupt conduct findings, a real
question arose as to whether recklessness would provide a sufficient foundation upon which

to regard the alleged misconduct as being “so serious as to merit criminal punishment” for the
purposes of the final element of the offence of misconduct in public office. They submitted that
that was particularly so in circumstances in which the available evidence did not demonstrate that
either Mr Maguire or Ms Berejiklian received any private financial benefit in connection with the
exercise of official functions by Ms Berejiklian in respect of the ACTA and RCM proposals.

On balance, Counsel Assisting submitted that the obstacles to a prosecution of Ms Berejiklian
for misconduct in public office in relation to partial conduct or breach of public trust in relation
to the ACTA and/or RCM proposals were so formidable as to make it reasonably clear that any
advice from the DPP with respect to the matter would be to the effect that no prosecution may
be commenced.

The Commission accepts Counsel Assistings’ submissions substantially for the reasons they advance.

The Commission has considered whether Ms Berejiklian's conduct in relation to the ACTA
proposal could constitute or involve a substantial breach of an applicable code of conduct for
the purposes of's 9(1)(d) of the ICAC Act, rather than whether it could constitute or involve a
criminal offence for the purposes of s 9(1)(a).

Ultimately, the Commission is of the view that Ms Berejiklian's conduct, while it constitutes or
involves a substantial breach of the ministerial code, is not so serious that it could be demonstrated
to merit criminal punishment (the fifth element of the offence of misconduct in public office) and
therefore does not reach the very high bar required to make out the offence of misconduct in
public office.

In those circumstances, it is reasonably clear to the Commission that any advice from the DPP
with respect to the matter would be that no prosecution should be commenced.

For these reasons, the Commission is not of the opinion that consideration should be given to
obtaining the advice of the DPP with respect to the prosecution of Ms Berejiklian for the offence
of misconduct in public office in relation to the ACTA proposal.
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Chapter 12: Riverina Conservatorium of
Music (“the RCM”)

BEREJIKLIAN: We ticked off your conservatorium the other day so thats a done
deal now.

MAGUIRE: Yeah, but that's only —

BEREJIKLIAN: The money.

MAGUIRE: - that'’s — that s the building and ten million, not the rest of it.
Not the next stage -

BEREJIKLIAN: Oh my God. Heaven help us seriously.

The conservatorium - Stage 1

“Left out in the cold”

12.1.

12.2.

12.3.

12.4.

The Riverina Conservatorium of Music Ltd (“the RCM") is a company limited by guarantee, a
non-profit organisation and a registered charity. It was established in 1981 by the Riverina Institute
of Advanced Education (a predecessor of Charles Sturt University (CSU)). It operated from

the South Campus of CSU in Wagga Wagga for many years, paying only a peppercorn rent.

In addition to providing the RCM with premises from which to operate, CSU also provided a
level of funding to the organisation. However, the university progressively reduced funding for the

RCM from 2012.

In 2014, the RCM weas told that the executive of CSU was proposing to sell the property on
which the RCM had been operating and would not be providing alternative accommodation. As
Dr Andrew Wallace, the chair of the RCM, described it, “we were going to be left out in the
cold”.

Dr Wallace had been working with Mr Maguire since 2002 in the sense that he and the CEO of
the RCM would see Mr Maguire once or twice a year, update him on what they were doing and
talk about issues associated with regional conservatoria more generally in terms of the funding that
was coming from the state government.

Dr Wallace told Mr Maguire that the RCM had a problem in that “in a few years’ time we would
be out on the street”. The RCM’s business model was based upon infrastructure funding from the
state government, and the money it received on top of that from lessons. However, Dr Wallace
gave evidence that “there’s no money init. So ... if we don't have the support of the university, we
do not have the facilities to do it ourselves”.
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12.5.

12.6.

12.7.

12.8.

12.9.

12.10.

12.11.

Dr Wallace was unabashed in saying that he “put the pressure ... on Daryl Maguire” to assist,
knowing that some other regional conservatoria were either housed in government-owned
buildings or received financial assistance from the government to meet rental costs. Mr Maguire
asked him, “Where would you like to go and what do you need?”

Initially, Dr Wallace identified an area of council land in Wagga Wagga on which CSU had
operated a playhouse, but that had become surplus to CSU'’s needs.

On 7 August 2015, Mr Maguire wrote to the Hon Adrian Piccoli, the minister for education,
seeking government funding for the RCM “to relocate from its dilapidated facilities to a new
Conservatorium constructed with Government funding next to the Playhouse in the Cultural
Precinct of the City”. This letter was met with the response that there was no funding source, but
when the poles and wires initiative came into existence that would be a good source of funding to
make it happen.

On 11 September 2015, Mr Maguire wrote to the then treasurer, Ms Berejiklian, attaching a
letter from Richard Gill OAM, the renowned music conductor, in support of a new building for

the RCM.

Ms Berejiklian replied to Mr Maguire’s letter on 11 October 2015 advising that, “As this falls
within the specific responsibilities of the NSW Department of Education his correspondence
has been forwarded to Mr Piccoli for consideration”. The letter bore a handwritten note stating,
“I appreciate receiving this information.”

On 31 March 2016, Mr Maguire wrote to Ms Berejiklian again regarding funding for the RCM.
Ms Berejiklian replied to that letter on |1 May 2016, thanking Mr Maguire for his letter and,
once again, advising him that as the issues he raised fell within the specific responsibilities of
the Department of Education she had forwarded his correspondence to Mr Piccoli for his
consideration and appropriate action. The letter bore a handwritten note stating, “Daryl, rest
assured | am aware of the merits of this proposal.”

The idea of moving to the CSU playhouse site fell away because CSU did in fact open a theatre
there in 2017. When Mr Maguire became aware of this, he told Dr Wallace, “there is another
site ... we're about to sell | Simmons Street”. He suggested Dr Wallace have a look. Dr Wallace
concluded the site was “absolutely perfect ... in a beautiful location ... and ticked all of the other
boxes”.
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12.12.

12.13.

12.14.

12.15.

On 8 June 2016, Mr Barilaro visited the Wagga Wagga electorate in his capacity as minister

for regional development. He said that Mr Maguire took him to the | Simmons Street site.

Mr Barilaro said the visit was not part of his itinerary, but that it was “common on a trip to Wagga
Wagga for DM to take Ministers to projects that were either funded, being delivered or projects he
was advocating for”.

On 24 June 2016, Dr Wallace sent a letter to Mr Maguire. He advised him that there was
“growing anxiety within the RCM about our future”, because CSU “has moved to seek
expressions of interest in the purchase of South Campus, so ‘crunch time’ is now upon us”.

Dr Wallace anticipated that the RCM had approximately two-to-three years to secure a new site.
Dr Wallace described the | Simmons Street site as “...surplus to th