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Terms of reference

©)

The Privileges Committee review the following proposed resolution for the establishment of a
Parliamentary Compliance Officer, as brought forward by the President, in the same terms as the
proposal brought forward by the Speaker in the Legislative Assembly:

Proposed resolution to establish a position of Compliance Officer

M

)

Establishment of position

That this House directs the President to join with the Speaker to make arrangements for the
establishment of the position of Compliance Officer, to expeditiously and confidentially deal
with low level, minor misconduct matters so as to protect the institution of Parliament, all
members and staff.

Functions of position

The Compliance Officer shall have the following functions:
(@)  Receive and investigate complaints

The Compliance Officer may receive and investigate complaints confidentially in relation to
alleged breaches of the members' code of conduct, not related to conduct in proceedings of
the Legislative Council or Legislative Assembly or their committees, including:

(i)  misuse of allowances and entitlements,

(i)  other less serious misconduct matters falling short of corrupt conduct,

(i)  allegations of bullying, harassment and other types of grievances,

(iv) minor breaches of the pecuniary interests disclosure scheme.

(b)  Monitoring Code of Conduct for Members

The Compliance Officer shall monitor the operation of the Code of Conduct for Members,
the Constitution (Disclosures by Members) Regulation 1983 and the members’ entitlements
system, and provide advice about reform to the Privileges Committee as required.

(c)  Educational presentations

The Compliance Officer shall assist the Privileges Committee, Parliamentary Ethics Adviser
and the Clerk as requested in relation to the education of members about their obligations
under the Code of Conduct for Members and the Constitution (Disclosures by Members)
Regulation 1983.

(d) Informal advisory services
A member or the parliamentary administration may seek confidential advice on a matter of

interpretation of the Members’ Entitlements scheme, for the purposes of resolving any
disagreements.
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(3) Amendment of the Code of Conduct for Members

“)

®)

The Members' Code of Conduct is amended by the addition of the following paragraph:

"Clause 10

Members must treat their staff and each other and all those working for Parliament in a
manner compatible with a safe workplace, free from harassment.

Commentary

Section 22(b) of the Anti-Discrimination Act 1977 makes it an offence for a member to sexually harass a
workplace participant or another member in the workplace, or for a workplace participant to sexually harass
a member."

Term of appointment

(@)

(b)

Appointment by Presiding Officers

The Presiding Officers shall appoint a Compliance Officer within three months of the
mid-term point of each Parliament, or whenever the position becomes vacant, for the
remainder of that Parliament and until the mid-term point of the following Parliament.
The proposed appointment must have the support of the Privileges Committee in each
House. An appointment may be extended for a period of up to six months so as to
ensure there is no period in which there is no person holding the position.

Dismissal

The Compliance Officer may only be dismissed by the Chief Executive Officer of the
Department of Parliamentary Services with the consent of the President and Speaker.

Complaints investigations

(2)

(b)

Protocol

The Compliance Officer shall, within three months of his or her appointment, develop
a protocol to be approved by the Privileges Committee and tabled in the House by the
President, outlining how complaints may be received, the manner and method by
which complaints will be assessed and investigated, the definition of low level, minor
misconduct, and arrangements for the referral of matters between the Compliance
Officer and the Independent Commission Against Corruption and other relevant
bodies, subject to relevant legislation (including section 122 of the Independent
Commission Against Corruption Act).

Investigatory report to the House

Where the Compliance Officer considers that there has been a misuse of an allowance
or entitlement, the Compliance Officer may order repayment of funds misused. Where
the Compliance Officer considers that a member has otherwise breached the
Members' Code of Conduct, the Compliance Officer may recommend corrective
action.

vi
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Subject to (c) below, the Compliance Officer will make a report to the House if, and
only if, the member does not comply with the order or accept the recommendation as
the case may be, and the complainant consents to the making of a report.

() Minor breach

Where the Compliance Officer investigates a matter and finds that a member has
breached the Code or Regulations, but in his or her opinion considers the breach to
have been minor or inadvertent and the member concerned has taken such action to
rectify the breach, including the making of appropriate financial reimbursement, the
Compliance Officer shall advise in writing the member and the complainant of the
finding and the action taken by the member. No report to a House is required in this
circumstance.

(d)  Declines to investigate

If the Compliance Officer receives a complaint but upon assessment declines to
investigate the matter, or upon investigation finds no evidence or insufficient evidence
to substantiate a breach of the Code of Conduct for Members or the Constitution
(Disclosure by Members) Regulation, the Compliance Officer shall advise in writing
the member and the complainant of the decision. No report to a House is required in
this circumstance.

(e)  Expert assistance

The Compliance Officer may engage the services of persons to assist with or perform
services for the Compliance Officer, including in the conduct of an investigation,
within budget.

Powers of the Compliance Officer

The Compliance Officer shall have power to call for the production of relevant documents
and other records from members and officers of the Parliament.

Members, their staff and patrliamentary officers are required to reasonably cooperate at all
stages with the Compliance Officet's inquiries including giving a full, truthful and prompt
account of the matters giving rise to a complaint.

The Compliance Officer may report any failure to comply with these provisions to the
President, for determination of the matter by the House.

Keeping of record

The Compliance Officer shall be required to keep records of advice given and the factual
information upon which it is based, complaints received and investigations. The records of
the Compliance Officer are to be regarded as records of the House and are not to be made
public without the prior approval of the Compliance Officer and resolution of the House,
except for the referral of information between the Compliance Officer and other relevant
authorities in accordance with paragraph 12 of the protocol or where the member requests
that the records be made public.
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(8) Reports to Parliament

In addition to reports on investigations, the Compliance Officer shall be required to report
to the Parliament annually on the performance of his or her functions including the number
of members who sought advice, the number and types of complaints received and the
number of investigations undertaken and the findings of those investigations. All reports
from the Compliance Officer are to be tabled by the President on the next sitting day after
receipt.

(9) Annual meeting with relevant committees

The Compliance Officer is to meet annually with the Privileges Committee of the House.

The terms of reference were referred to the committee by the Legislative Council on Tuesday 17
November 2020.!

1 Minutes, NSW Legislative Council, 17 November 2020, pp 1650-1653.
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Chair’s foreword

This inquiry is the second time the Privileges Committee has examined a proposal for an independent
officer charged with investigating complaints against members. In 2014 the Committee examined a
recommendation from the Independent Commission Against Corruption for an officer to investigate
alleged breaches of the Member’s Code of Conduct falling short of the systemic corruption dealt with by
the Commission. The Committee saw value in adopting the UK Parliament’s model of a Standards
Commissioner, to handle investigations quickly and confidentially for matters such as misuse of
entitlements and conflicts of interest, with action needing to be taken only when a member fails to comply
with rectification or other measures. Unfortunately failure to reach agreement with the Legislative
Assembly on a consistent model meant the proposal did not progress.

The proposal gained renewed impetus in 2020, when the Presiding Officers, and then the government
leaders in both Houses, prepared a draft resolution for what has been renamed as a Compliance Officer.
In November of that year both Houses referred the draft resolution to their respective Privileges
Committees, which has led to this report.

The major development since 2014 is the focus on receiving and investigating complaints regarding
bullying and harassment — there is currently no mechanism for dealing with complaints against members
of the NSW Parliament in this area except when the claims amount to sexual harassment. The Committee
supports the amending of the Members Code of Conduct to include bullying and harassment, but
suggests a change in wording from that proposed. In the time that this inquiry has been underway the
significance of this new role for the position has taken on added weight because of the emergence of
various scandals in Federal Parliament in early 2021.

The draft resolution anticipates that the Compliance Officer may appoint an expert with specialist skills
to investigate complaints of bullying and harassment. However the Committee believes this needs to go
further and consider the UK model where a dedicated officer, reporting to the Compliance Officer, is
able to receive complaints in the first instance. Sensitive handling of an approach by a junior staffer who
believes they are being harassed, for instance, requires a different skill set from dealing with a complaint
that a member is claiming inappropriate travel expenses. It may be that one individual can encompass
both roles, but the committee wants there to be an option for the Compliance Officer to engage a
specialist if this is required.

In its inquiry the committee has been greatly assisted by detailed and considered submissions from the
Clerk of the Parliaments, the Parliamentary Ethics Adviser, the Chief Commissioner of the ICAC, the
NSW Auditor General and the Acting Ombudsman, the Public Service Association and from the St
James Ethics Centre and the UK House of Commons. Their analysis has contributed to the
recommendations in this report, which do make suggested changes to the draft Compliance Officer
resolution while retaining the main framework. One of the more significant recommendations is for the
Compliance Officer to report to the Privileges Committee rather than directly to the House when action
is needed.

In reviewing the evidence, it is also apparent to the Committee the high importance of the investigation
protocol that the Compliance Officer will need to develop within three months of being appointed. The
way in which liaison between the Compliance Officer and the ICAC, the Audit Office and the
Ombudsman takes place, as well as between the human resources and audit functions in the parliamentary
administration, will be crucial to an effective complaints handling, assessment and referrals. The protocol
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will also need to address the risks of complaints being “weaponised” for political purposes, although the
Committee notes several safeguards in the current resolution such as the ability of a member to request
that a finding be made public.

The Committee is reporting back to the Legislative Council but is very interested in its counterpart
committee in the Legislative Assembly engaging with these recommendations, with a view to coming to
an agreed and consistent position between the Houses. It is in the interests of all members of the NSW
Parliament to have a quick, effective and confidential way of dealing with breaches of the Code of
Conduct, without simple complaints becoming entangled in the much longer and more complex
processes of the ICAC.

The Honourable Peter Primrose
Chair
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Recommendations

Recommendation 1 15
That the amendment to the Members’ Code of Conduct contained in clause 3 of the proposed
resolution be in the following words:

“A Member must treat their staff and each other and all those working for Parliament in the course
of their parliamentary duties and activities with dignity, courtesy and respect, and free from any
behaviour that amounts to bullying, harassment or sexual harassment.”

Recommendation 2 17
That:
(a) an expert with appropriate skills and experience in dealing with bullying and harassment

be available to the Compliance Officer to receive, as well as investigate, complaints, and
clause 5 (e) be modified accordingly, and

(b) where a complaint is made directly to this expert the Compliance Officer be notified.

Recommendation 3 23
That clause 4 (b) be omitted from the proposed resolution and the terms of dismissal be instead
included in the contract of employment offered by the Presiding Officers, expressed in similar
terms to that of the contract of employment for the Parliamentary Ethics Adviser.

Recommendation 4 27
That the Compliance Officer, once appointed, liaise with the Audit Office and Parliament’s internal
audit provider to establish a co-operative working relationship in regard to the monitoring of
entitlements.

Recommendation 5 28
That the words “or any other matter within the complaints handling functions of the position” be
added to the end of clause 2(d), to enable the officer to provide advice on issues of bullying and
harassment.

Recommendation 6 31
That clause 3 of the proposed resolution be amended to require the second paragraph of clause 9
of the Member’s Code of Conduct to refer to the Compliance Officer, as follows:

“Breaches of this Code may result in actions being taken by the House in relation to the Member.
A substantial breach of this Code may constitute corrupt conduct for the purposes of the
Independent Commission Against Corruption Act 1988. A minor breach of this Code may be the
subject of an investigation by the Compliance Officer”.

Recommendation 7 35
That the referral protocol to be developed by the Compliance Officer include guidance as to:

(a) how to receive complaints or potential complaints originally referred from the human
resources function of the parliamentary administration,

(b) in what circumstances it is appropriate to refer a potential complainant to human
resources if they do not wish to proceed with their complaint but require other support,
and

xii  Report 83 - May 2021



PRIVILEGES COMMITTEE

(© in what circumstances human resources may be able to assist members with advice on
staff matters.
Recommendation 8 37

That as part of the development of an investigation protocol the Compliance Officer prepare a
draft Memorandum of Understanding with the ICAC, including a notification process.

Recommendation 9 41
That:
(a) the Compliance Officer be nominated as a ‘disclosure officer’ under the Parliament’s
public interest disclosure policies,
(b) processes be developed to ensure that the Compliance Officer propetly assesses
complaints to determine whether they are also public interest disclosures, and
(© arrangements be put in place to ensure that, in cases where a complaint is or might be a

public interest disclosure, it is dealt with in compliance with the Public Interest Disclosures
Act 1994 and expected standards of practice including the Parliament’s public interest
disclosure policies.

Recommendation 10 41
That the words “including the most appropriate body in relation to bullying and harassment
matters” be added after the words “other relevant bodies” in clause 5(a) to ensure the protocol to
be developed includes consideration of referral to agencies able to address bullying and harassment.

Recommendation 11 43
That the protocol to be developed by the Compliance Officer consider the most appropriate way
to deal with vexatious complaints and how to prevent the potential for abuse of the complaints
process for political purposes.

Recommendation 12 44
That the Privileges Committees in both Houses attempt to expeditiously find agreement on a form
of the resolution acceptable to the members they represent, and only as a last resort should the
Legislative Council establish a Compliance Officer solely under its own procedures.

Recommendation 13 51
That clause 5(b) and clause 6 of the proposed resolution be amended to require:

(a) the Compliance Officer report to the Privileges Committee in relation to breaches of the
Code and disclosure requirements when the matter is not capable of rectification

(b) that on bullying and harassment issues, an independent investigator reports to the
Compliance Officer, who then reports to the Privileges Committee when the matter is
not capable of rectification.

(©) that the Privileges Committee then recommend to the House any actions required by the
member or the House.
Recommendation 14 53
That the following words be added to the end of clause 7:

“A member requesting the records be made public should present the records to the Clerk, to be
tabled in the House at the next sitting.”
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Recommendation 15 54
That in circumstances where a more expeditious publication is required due to a long break
between sittings, the Privileges Committee be empowered to publish such records following a
recommendation from the Compliance Officer.

Recommendation 16 54
That the words “with paragraph 12 of the protocol” be omitted from Clause 7 of the proposed
resolution and the words “the protocol to be developed in accordance with clause 5 (a)”” be inserted

instead.

Recommendation 17 55
That the House consider adopting the following revised resolution to establish a Compliance
Officer:

The Compliance Officer is to meet annually with the Privileges Committee of the House.
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Chapter1  From a Parliamentary Commissioner for

Standards to a Compliance Officer

This chapter discusses the origins of the proposed resolution for a Compliance Officer.

11

1.2

1.3

1.4

The ICAC recommendation in 2013

The United Kingdom first appointed a Parliamentary Commissioner for Standards in 1995, and
most Canadian jurisdictions have had similar positions for many years. However the most
recent” impetus for such a position in the NSW Parliament began with a recommendation by
the Independent Commission Against Corruption (ICAC) in its 2013 report Reducing the
opportunities and incentives for corruption in the State’s management of coal resources. The report noted:

The effectiveness of codes of conduct and statutory pecuniary interest regimes is
dependent on timely and impartial enforcement mechanisms. No such enforcement
mechanisms exist in NSW outside of that provided by the Commission’s jurisdiction.
This is problematic for allegations of minor breaches given the role of the Commission,
as far as practicable, to direct its attention to serious and systemic corrupt conduct.
Furthermore, the provisions of s9 of the ICAC Act require a “substantial” breach of an
applicable code of conduct.?

The ICAC noted that the current integrity system was based upon an “all or nothing” response
— breaches of the Code of Conduct either became the subject of a corruption investigation, or
were treated as “minor” and ignored, to the detriment of public confidence in the institution of
parliament.*

Recommendation 25 of that report urged the Legislative Council Privileges Committee to
consider the establishment of a “patliamentary investigator”, in consultation with the Legislative
Assembly Privileges and Ethics Committee.’

The Privileges Committee inquiry 2014

In 2014 the Legislative Council and Legislative Assembly Privileges Committees tabled reports
dealing with a range of matters relating to the conduct of members.” The reports included
recommendations for the appointment of a Commissioner for Standards (I.LC) or Ethics
Commissioner (LA), as well as a number of matters relating to the Code of Conduct and

Noting the model was first considered in 1996, without any firm view being taken — Legislative
Council Standing Committee on Parliamentary Privilege and Ethics Report No. 3, Report on Inquiry
into the establishment of a Draft Code of conduct for Members, October 1996, pp 77-89.

NSW ICAC, Reducing the opportunities and incentives for corruption in the State’s management of coal resonrces,
October 2013, p 43.

Thid p44.
Thid.

Privileges Committee, Recommendations of the ICAC regarding aspects of the Code of Conduct for Members, the
interest disclosures regime and a parliamentary investigator. Report 70, June 2014, Standing Committee on
Parliamentary privilege and ethics, Inquiry into matters arising from the ICAC report entitled “Reducing the
opportunities and incentives for corruption in the State’s management of coal resources” Report 2/55, July 2014.
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1.5

1.6

1.7

1.8

1.9

pecuniary interest disclosure regimes. A key role of the Commissioner for Standards in the L.C
Privileges Committee model was the investigation of complaints about breaches of the Code of
Conduct which do not amount to substantial breaches. Substantial breaches would remain the
responsibility of the ICAC, so that the current role of the ICAC in relation to Members would
not change. Appendix 2 contains Chapter 4 of the Privileges Committee 2014 report which
includes a detailed analysis of the origins of the proposed position and its counterparts in other
jurisdictions.

Presiding Officers’ correspondence to the Premier

At the time of tabling of the two committee reports the media reported that then Premier the
Hon Mike Baird was supportive of the proposal, but with two different models and a perceived
lack of sufficient support from members of both Houses no action was taken prior to the 2015
election.’

The proposal was revived on 1 June 2016 when the then Premier the Hon Mike Baird wrote to
the then Presiding Officers President the Hon Don Harwin and Speaker the Hon Shelley
Hancock. Mr Baird advised that the Government agreed in principle with the recommendations
of the respective committees but noted some differences in those recommendations and
requested that an agreed position be prepared.

The Presiding Officers responded on 21 June 2016, advising that they would be pleased to assist
in relation to this matter, as well as identifying a number of related matters that should be
progressed to further enhance the integrity, transparency and operations of the Parliament. The
Premier’s letter and Presiding Officers’ response were tabled in both Houses on 22 June 2016.°

The Presiding Officers and senior officers of the patliamentary departments worked on
developing a package of responses but there was difficulty in reaching an agreed position
between the two Houses, and little progress was made after 2017.

The 2020 proposed resolution

Finally the pressure for renewed interest in the position came in 2020 when an incident
prompted a recognition by members from several parties that there were no current mechanisms
to address allegations of bullying behaviour by members. In his submission to this inquiry the
Clerk of the Parliaments described the origins of the current proposal:

Nevertheless various members and officers continued to be troubled by the
“jurisdictional gap” and absence of a body authorised to expeditiously resolve minor
misconduct matters. In August 2020, the Clerk of the Legislative Assembly and I
received correspondence from 23 Members across both Houses requesting the
development of a mechanism or process to handle complaints about the conduct of
Members, including alleged bullying or inappropriate behaviour.?

Submission 1, Mr David Blunt, Clerk of the Parliaments, p 2.

Minutes, NSW Legislative Council 22 June 2016, p966, Votes and Proceedings, NSW Legislative
Assembly 22 June 2016, p 745.

Submission 1, Mr David Blunt, Clerk of the Parliaments, p 2.
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The Presiding Officers subsequently requested both Clerks and the Chief Executive of the
Department of Parliamentary Services to prepare a jointly agreed proposal to establish a position
of “compliance officet”. Drawing upon the 2016/17 research, the three Department heads
provided a joint submission to the Presiding Officers on 27 August 2020, attaching a draft
resolution for the establishment by both Houses of the position and a draft protocol for the
investigation of complaints by the Compliance Officer. The draft resolution prepared by the
three department heads included a proposed amendment to the Code of Conduct to include:

A requirement to treat “staff, each other and all those visiting or working for or with
Parliament with dignity, courtesy and respect” thereby bringing bullying and harassment
within the framework of the Code of Conduct and the jurisdiction of the Compliance
officer.10

The joint proposal was submitted by the Presiding Officers to the Leaders of the Houses in
each House in October. The Leaders made amendments to the resolution and took these to
their respective Houses. The draft resolution was referred to the Privileges Committee on 17
November 2020. The Legislative Assembly has likewise referred the draft resolution to its
Privileges Committee. '

This Report

Chapter Two of this report looks in detail at the new aspect of this proposal, which involves
amending the Code of Conduct to enable the Compliance Officer to investigate complaints of
bullying and harassment received against members.

Chapter Three examines the way the Compliance Officer is appointed and dismissed, the
officet's functions, and the powers provided to catry out those functions.

Chapter Four looks at the key issue of a protocol for investigations, particularly how referrals
will be made to the ICAC and other agencies.

Chapter Five reviews the reporting requirements of the proposed Compliance Officer and the
role of the Privileges Committee oversighting the role.

Chapter Six recommends a revised draft of the proposed resolution for consideration by the
Legislative Council, with a recommendation that the Privileges Committee be authorised to
negotiate with the Legislative Assembly Parliamentary Privilege and Ethics Committee to reach
a consistent outcome between both Houses.

The Committee received a number of thoughtful and perceptive submissions from key
stakeholders, and has based its analysis on those responses received. Every submission supports
the proposal, while differing on detail.

10

11

Submission 1, Mr David Blunt, Clerk of the Parliaments p 3.

Legislative Assembly 1otes and Proceedings 12/11/2020 pp 931 — 934. (see also Legislative Council
Minutes of Proceedings 17/11/2020 pp 1650- 1656.

Report 83 - May 2021 3



LEGISLATIVE COUNCIL

Proposal for a Compliance Officer for the NSW Parliament

4 Report 83 - May 2021



PRIVILEGES COMMITTEE

Chapter 2  Bullying and Harassment

This chapter reviews those parts of the proposed resolution which address bullying and harassment
issues, including a proposed amendment to the Members’ Code of Conduct.

21

2.2

2.3

2.4

Crimes are not investigated by the Compliance Officer

If a crime has allegedly been committed by any person — whether or not it has occurred in the
parliamentary precinct and whether or not it involves Members, staff or visitors — it should be
referred to the appropriate independent, external investigative agencies. This almost certainly
includes the NSW Police, and may additionally include the Independent Commission Against
Corruption (ICAC) or other bodies.

Members of Parliament, members’ staff and parliamentary staff are subject to the same criminal
laws as any other citizens. Protocols exist for the execution of search warrants on the premises,
but the parliamentary precincts are not a sanctuary. Criminal behaviour should not be treated
differently if it occurs on parliamentary premises to when it occurs in other locations.

In considering the proposed Compliance Officer position’s role in bullying and harassment it is
very important to understand that once the alleged complaint passes the threshold where there
is a possibility of a crime — such as sexual assault or physical assault — it is beyond the role of
this officer. It is possible that an initial harassment or bullying investigation begun by the
Compliance Officer may uncover serious incidents, but if so they will be referred to the
appropriate agencies in line with a strict and publicly available protocol that will be developed
for the position.

The Committee notes the resolution passed by the Legislative Council on Wednesday 17 March
2021"%, which considers approaches to sexual assault and sexual harassment to address
prevention in the parliamentary workplace. The final paragraphs of the resolution state:

(4)  That this House calls on the Government and the Presiding Officers of both
Houses to take proactive measures to ensure that Parliament is a safe workplace
for all women, and is free of assault and harassment, including by:

() implementing a confidential reporting mechanism,

(b) regularly confidentially surveying all staff working in or for Parliament
& its Members on their experiences in the workplace, in line with the
People Matter Employee Survey conducted by the Public Service
Commission

(0 contracting an external organisation to conduct a review of all relevant
workplace policies with the view to implementing best practice
evidence-based work health and safety policies, processes and
procedures,

(d) providing sexual consent training to all staff working in or for
Parliament & its Members, and

12

Minutes, NSW Legislative Council, 17 March 2021, pp 2023-2026.
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2.5

2.6

2.7

2.8

(e) providing widespread best-practice training on responding to
disclosures of sexual harassment and assault.

(5)  That the Presiding Officers of each House develop an independent investigative
mechanism, in consultation with members and all staff who work in Patliament
and relevant unions.

The scope of the resolution goes beyond the matters considered in this report, but the existence
of an effective and independent complaints mechanism can do much to prevent more serious
problems developing. The Compliance Officer is intended to provide an independent
investigative mechanism, and to be a place for confidential reporting.

Why does the proposed resolution include bullying and harassment?

The 2014 model of a Standards Commissioner recommended by the Privileges Committee did
not consider whether this position would have a role in addressing bullying and harassment.
However the proposed resolution tabled in both Houses makes this a requirement at cl (2) (a)
(i), that is the officer may receive and investigate complaints in relation to “allegations of
bullying, harassment and other types of grievances.”

As the “compliance” with which the officer is charged is compliance with the Members” Code
of Conduct, to ensure the position has the power to investigate complaints requires an
amendment to the current Code of Conduct, as set out in cl 3:

The Members Code of Conduct is amended by the addition of the following paragraphs:
Clanse 10

Members must treat their staff and each other and all those working for Parliament in
a manner compatible with a safe workplace, free from harassment.

Commentary

Section 22 (b) of the Anti-Discrimination Act 1977 makes it an offence for a member to sexnally
harass a workplace participant or another member in the workplace or for a workplace participant to
sexcutally harass a member.

What has changed since 2014 to require this significant addition to the role of the
officer?

The Clerk of the Parliaments in his submission notes firstly that the impetus for renewed action
on this proposal came from a request by 23 members from different parties for a mechanism
to independently investigate complaints about bullying or inappropriate behaviour.” However
he also noted that since 2014 there has been widespread concern around the world in
Westminster jurisdictions about the inability of parliaments to deal with bullying and
harassment, whether by members or by others in the parliamentary workplace. Among the
prominent reports into these allegations in the last two years are:

13

Submission 1, Mr David Blunt, Clerk of the Parliaments p 4.
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. Creating the Right Culture (in the Welsh Assembly), Report by the Standards of Conduct
Committee, September 2018,

. The Bullying and Harassment of House of Commons (UK) staff, Independent inquiry
report, 15 October 2018 (the Cox report),”

. Report of the Joint Working Group on Sexual Harassment (in the Scottish Parliament),
December 2018,

o Bullying and Harassment in the New Zealand Parliamentary Workplace: External
Independent Review, May 2019 (the Francis report),"”

o A 2020 survey of House of Representatives staff which reported experiences of bullying
and harassment of parliamentary staff,'® and

° Review of policies and procedures for Ministerial offices — bullying, harassment, and
sexual misconduct, by the Hon Pru Goward, 19 April 2020."

The most recent report from New Zealand observes that “bullying and harassment are systemic
in the parliamentary environment," with risk factors that include “a high intensity culture” and
“unusual and complex employment arrangements.”” The report further states that “a core
perceived problem is low accountability, particularly for Members, who face few sanctions for
harmful behaviours.”” All of the aforementioned reports refer to the power imbalances
inherent in the parliamentary environment as a major risk factor. These risk factors are very
much present in the NSW Parliament, as they are in most parliaments.

This is acknowledged in the supplementary submission by the Public Service Association:

As known by Members’ staff working in parliaments around Australia, and perhaps
around the world, the asymmetrical power structures that are present in our workplaces
can dramatically increase the risk of harmful interpersonal conduct, while at the same
time heightening the barriers for reporting, investigation and due process regarding that
conduct.

A patliament is, in many ways, an abnormal workplace, and any processes that seek to
resolve the myriad workplace issues that are present require a carefully considered,
widely consulted and nuanced approach to be successful.2

14

15

16

17

18

20

21

22

National Assembly for Wales, Standards of Conduct Committee.

Report by Dame Laura Cox DBE, appointed by the House of Commons Commission
Appointed by the Scottish Parliamentary Corporate Body.

Debbie Francis, sponsored by the Speaker of the House of Representatives, NZ.

Sydney Morning Herald “Suck it up — Parliament staff claim harassment complaints ignored, website
accessed 17 February 2021.(The Clerk did not refer to this in his submission as this was reported on
5 March 2021.

This report was released after the committee had first met and agreed on a draft report; the committee
has not had sufficient time to consider any relevant aspects of this report.

Submission 1, Mr David Blunt, Clerk of the Parliaments, p 5.
Submission 1, Mr David Blunt, Clerk of the Parliaments, p 5.
Submission 4a, Ms Peta Waller-Byrant, PSA Delegate, Public Service Association of NSW, p 1.
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2.1 In his submission to the Committee the Clerk of the Parliaments explained how the experience
documented in the overseas reports referred to above influenced his approach to induction of
new members after the 2019 election:

As Clerk I found the (UK House of Commons) Cox report both troubling and thought
provoking, particulatly its observations critical of the management of these issues by
senior parliamentary officers. The Cox report specifically identifies the “deferential
culture” towards Members, the “acquiescence of senior management” and the
“institutional minimising of complaints” as factors that have created the environment
in which bullying and harassment have flourished. After careful reflection I resolved to
explicitly address bullying and harassment during the 2019 induction program for newly
elected Members of the Legislative Council in April 2019 and at the seminar on the new
Code of Conduct for Members later that year.?3

2.12 In delivering this message, however, for the Clerk it only bought home the gaps in the current
system which has no formal mechanism to deal with bullying and harassment:

Whilst I stand by the statements I made on those occasions, what was glaringly obvious
to me in making them was that the absence of an established mechanism which gives
someone the authority to investigate complaints about bullying and harassment means
there is a real risk that such statements, and appeals to “the better angels” of Members,
could easily ring hollow.?*

2.13 Parliament has detailed policies on Anti-Bullying and a Harassment Free Workplace but these
only apply to parliamentary staff and members’ staff, not to members. There is no mention of
bullying and harassment in the current Members’ Code of Conduct. As raised by the Public
Service Association of NSW (PSA), for all employers there are obligations under the Work
Health and Safety Act 2011”7 However the Presiding Officers have WHS responsibility for
members’ staff under s25 of the Members of Parliament Staff Act 2013 despite the Act effectively
making the member the employer in all other respects.

2.14 The only aspect of harassment and bullying arising from actions of a member that have any
consequence is sexual harassment in the workplace, due to provisions inserted in 1997 into the
Awnti- Discrimination Act 1977. Section 22A defines “sexual harassment”:

For the purposes of this Part, a person sexually harasses another person if:

(@) the person makes an unwelcome sexual advance, or an unwelcome request for
sexual favours, to the other person, or

(b) the person engages in other unwelcome conduct of a sexual nature in relation
to the other person,

in circumstances in which a reasonable person, having regard to all the circumstances,
would have anticipated that the other person would be offended, humiliated or
intimidated.

2 Submission 1, Mr David Blunt, Clerk of the Parliaments, p 5.
24 Submission 1, Mr David Blunt, Clerk of the Parliaments, p 5.
25 Submission 4, Mr Stewart Little, General Secretary, Public Service Association of NSW, p 4.
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This then is applied in s22B (7):

) It is unlawful for a member of either House of Patliament to sexually harass:

() a workplace participant at a place that is a workplace of both the
member and the workplace participant, or

(b) another member of Parliament at a place that is a workplace of both
members.

If a complaint of sexual harassment is made to the Anti-Discrimination Board, the Board will
seek to conciliate the matter. If conciliation is not possible and the complaint is upheld by the
relevant Tribunal a Member may be personally liable for the payment of up $110,000 in
damages.

Bullying and harassment are much wider in scope than sexual harassment. To illustrate, the
Clerk® listed the following forms of bullying behaviour experienced by staff in the Westminster
parliament as reported in the Dame Laura Cox report:

frequently targeting a member of staff with personal abuse;
constantly criticising or making derogatory remarks about their work;

shouting or speaking aggressively at staff, and often junior members of staff, for not doing
something they wanted, or not doing it sufficiently quickly;

telling them they are useless and humiliating them in front of others;
taunting, mocking or mimicking them;
deliberately belittling them in front of other Members;

making offensive personal comments about their appearance or perceived characteristics,
or questioning them repeatedly about their personal life;

using offensive or discriminatory language about other staff or MPs;

challenging the staff member’s authority if asked to follow a particular procedure or rule;
belittling someone’s junior status;

obstructing staff from propetrly carrying out their job;

imposing wholly unrealistic and inefficient work demands or deadlines;

questioning their annual leave entitlements or telling staff to remove themselves from
contractual rotas/responsibilities or from scheduled training courses;

suddenly holding unscheduled meetings or making new demands at a time when they
knew that staff had to leave because of childcare commitments, and in a way that was
described as “poisonous, vindictive and deliberate;” or

26

Submission 1, Mr David Blunt, Clerk of the Parliaments, Appendix 1, p 12. Extract from his
induction speech to new members after the 2019 election.
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. repeatedly subjecting them to lengthy and humiliating tirades of criticism and abuse in
front of colleagues.”

2.18 If a complaint is currently received concerning any of these behaviours directed at staff by a
member, the Presiding Officers and parliamentary administration have no authority to
investigate the matter unless the member chooses to assist. As indicated by the PSA in their
submission, this is in the context of a framework where under the Members of Parliament Staff Act
2073 a member is able to terminate their staff member at any time without providing reasons
and without recourse to the provisions of the Industrial Relations Act 1996:

These provisions allows the staff member to be bullied, harassed and victimised with
reduced provisions to support resolution of the matter. The likelihood of these workers
complaining will be diminished as they will be rightfully fearful of retaining their job.
It is with this in mind that the PSA hopes the creation of the new Compliance Officer
role will go some way to improving the situation for these staff in terms of their
concerns being addressed.?

2.19 It is significant that every submission which mentions the issue supports amending the Code to
include bullying and harassment, including the submission from the ICAC.”

Do other jurisdictions give a compliance officer responsibility for bullying and
harassment?
United Kingdom

2.20 The UK Parliament's Independent Complaints and Grievance Scheme (ICGS) which applies to
all persons at Parliament includes a Behaviour Code, Sexual Misconduct, Bullying and
Harassment policies and a confidential helpline.” Members are required to observe the
Behaviour Code under the Code of Conduct adopted by each House.” Breaches of the Code
are investigated by a commissioner in each the House but there are differences between the
procedures that are followed in each House.

2.21 In the House of Commons an independent investigator provided through the ICGS investigates
complaints in the first instance.”” The investigator is overseen by and reports to the

2 Report by Dame Laura Cox DBE, appointed by the House of Commons Commission, The Bullying
and Harassment of House of Commons (UK) staff 2018, p 63-64.

28 Submission 4, Mr Stewart Little, General Secretary, Public Service Association of NSW, p 2.

» Submission 6, The Hon Peter Hall QC, Chief Commissioner, the ICAC, para 3.1.

30 UK Parliament, Uymg the Independent Complaints and Grievance Scheme (ICGS): guide for complainants, pp 2-

. in-parliament/complainant-user-
gu1de.pd .

3 UK House of Commons, The Code of Conduct together with the Guide to the rules relating to the conduct of
members, 8 January 2019, clauses 9 and 18; UK House of Lotds, Code of Conduct for Members of the House
of Lords; Guide to the Code of Conduct Code of Conduct for House of Lords Members’ Staff, 10t edition, July
2020, clause 10, p 3.

2 UK Patliament, Uymg the Independent Complaints and Grievance S [be/m (ICGS '): guide for mmp/amaﬂfy po,
guide.pdf.
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Commissioner for Standards who decides whether the complaint should be upheld.” If a
sanction beyond the Commissioner’s powers is contemplated the Commissioner refers the
matter to the Independent Expert Panel™ which consists of eight external (lay) members
appointed by the House.” The Panel determines the appropriate sanction in cases referred to it
by the Commissioner, hears appeals against decisions of the Commissioner,” and reports to the
House where it proposes a sanction that can only be determined by the House.”

In the House of Lords breaches of the Code of Conduct are investigated by the Commissioner
for Standards™ who in cases involving bullying, harassment or sexual misconduct is supported
by independent investigators and may delegate to the investigator any of her investigatory
functions.” If remedial action cannot be agreed the Commissioner reports to the House's
Conduct Committee which having considered any appeal and agreed any sanction reports its
conclusions to the House."

Scotland

In Scotland the Code of Conduct for members prohibits bullying, harassment including sexual
harassment or other inappropriate behaviour towards other members or staff.* Complaints of
breaches of the Code are investigated by the Ethical Standards Commissioner who reports
findings of fact and conclusions to the Standards, Procedures and Public Appointments
Committee which in turn reports to Parliament.* Complaints involving sexual harassment are
submitted to the Independent Support Service which refers the complaint to the
Commissioner.*

ACT

In the ACT Legislative Assembly the Code of Conduct for members includes a requirement for
members to comply with applicable policies and practices concerning discrimination,

33
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UK House of Commons, Standing Order 150(2)(f); UK Parliament, Using the Independent Complaints
and Grievance Scheme ACGS): guide Sor complainants, P 6

UK House of Common, SO 150(2)(f).
SO 150A

UK House of Common, SO 150A, SO 150B
UK House of Common, SO 150A(5)(d)

UK House of Lords, Code of Conduct for Members of the House of Lords; Guide to the Code of Conduct Code of
Conduct for House of Lords Members’ Staff, 10t edition, July 2020, p 27.

UK House of Lords, Code of Conduct for Members of the House of Lords; Guide to the Code of Conduct Code of
Conduct for House of Lords Members’ Staff, 10t edition, July 2020, p 31.

UK House of Lords, Code of Conduct for Members of the House of Lords; Guide to the Code of Conduct Code of
Conduct for House of Lords Members’ Staff, 10t edition, July 2020, p 6.

Scottish Patliament, Code of Conduct, 7th edition, 2nd Revision, 7 January 2020, Section 7, paragraph
0.

Scottish Parliament, Guidance on the Code of Conduct for members of the Scottish Parliament, last updated 2
February 2021, Section 9, paragraph 8.

Scottish Parliament, Sexwual harassment policy: reporting procedures and support, 21 March 2019, p 4.
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2.25

2.26

2.27

harassment, bullying and equal employment opportunity.* Complaints about members' conduct
are investigated by the Commissioner for Standards. The Commissioner reports to the Standing
Committee on Administration and Procedure, except if the matter involved a minor or
inadvertent failure to register or declare an interest and the member has taken action to rectify
it.* The Committee determines what action will be taken in matters reported to it and includes
its recommendation in a report to the House.*

Canada

In the House of Commons, workplace harassment complaints about members by members'
staff (including interns) are filed with the Chief Human Resources Officer (the CHRO) or other
designated recipient. If the complaint cannot be resolved it is assigned to an investigator. If the
investigator finds the complaint is substantiated the CHRO provides a redacted version of the
investigator's report to the Board of Internal Economy. The Board determines whether further
action is needed such as taking steps to refer the matter to the appropriate parliamentary body
for the consideration and imposition of remedial or disciplinary measures.*’

Complaints of non-criminal sexual harassment besween members are dealt with under the Code of
Conduct for Members of the House of Commuons: Sexnal Harassment. Under the Code the Chief Human
Resources Officer (CHRO) may retain the services of an external investigator who provides a
report that is submitted to the Whip. The Whip is required to provide the CHRO with a
proposed course of disciplinary action. If the complainant or the respondent is not satisfied
with the proposal the matter may be brought to the attention of the Standing Committee on
Procedure and House Affairs.*

In the Senate, conduct that contravenes the Policy on the prevention and resolution of harassment in the
Senate workplace may constitute non-compliance with the Ethics and Conflict of Interest Code for
Senators (the Code).” There is a five-step enforcement process for breaches of the Code
including inquiry by the Senate Ethics Officer and review by a designated committee.”
However, if 2 matter before the Senate Ethics Officer relates to harassment, violence or abuse
of authority under the Policy, the Senate Ethics Officer forwards the matter to an external firm

44
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47
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ACT Legislative Assembly, Code of conduct for all members of the Legislative Assembly, Continuing resolution
5, agreed to 25 August 2005 amended 16 August 2006, 24 October 2013, 3 August 2017, paragraph
17.

ACT Legislative Assembly, Continuing resolution 5AA, paragraphs (4) and (7).

ACT Legislative Assembly, Complaining about a member of the 1 egislative Assembly, Update August 2019,
pl

Canadian House of Commons, Mewzbers of the House of Commons workplace harassment and violence prevention
policy, approved by the Board of Internal FEconomy, 28  January 2021,
https:/ /www.ourcommons.ca/Content/Boie/pdf/policy_preventing_harassment-e.pdf

Marc Bosc and André Gagnon (ed), House of Commons Procedure and Practice, 3td edition, 2017, chapter
4, https:/ /www.ourcommons.ca/about/procedureandpractice3rdedition/ch_04_9-e.html

Canadian Senate, Policy on the prevention and resolution of harassment in the Senate workplace, p 6:
https://sencanada.ca/content/sen/committee/431/CIBA /Reports/CIBA_RPT4_e.pdf

Canadian Senate, Ethics and conflict of interest code for senators, 16 June 2014, section 44(2).
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retained by the Senate to manage complaints® which may appoint an external investigator.”
The investigator reports to the Senate Ethics Officer who in turn provides a confidential report
to the Standing Committee on Ethics and Conflict of Interest for Senators.”

Is the proposed amendment to the Code sufficient to cover instances of bullying and
harassment?

Submissions from the Clerk of the Parliaments, the Parliamentary Ethics Adviser and the
Executive Director of the St James Ethics Centre all raised concerns about the way the
amendment to the Members Code of Conduct has been worded:

Members must treat their staff and each other and all those working for Parliament in
a manner compatible with a safe workplace, free from harassment.[bold added]

The Clerk of the Parliaments in his submission noted that the proposed amendment to the code
suggested by the Presiding Officers to the Leaders of the Houses differed, using the words from
the Code of Conduct for MPs in the UK House of Commons which requires members to treat
“staff, each other and all those visiting or working for or with the Parliament with dignity,
courtesy and respect” [bold added].”* He acknowledged the prerogative of the Leaders of the
Houses to propose an alternative form of words which seek to achieve the same effect in a
different way. He also indicated that his understanding was that the reference to the sexual
harassment provision in the _Anti-Discrimination Act, in the proposed amendment, was not
intended to limit the effect of the amendment to sexual harassment, but rather to draw
membert’s attention to that provision: “a legislative provision of which few Members seem to

be aware”.>®

The Parliamentary Ethics Adviser John Evans however was more critical, questioning whether
the current phrase is sufficient:

What is meant by safe workplace and free from harassment? Is this meant to cover
bullying and harassment as well as sexual harassment?>

The Executive Director of the St James Ethics Centre, Dr Simon Longstaff argued the change
in wording takes the original principle based upon “respect” and replaces it with the minimum
standard required by work health and safety legislation:

Whatever their motives, it is hard to conclude other than their watering down of the
ethical commitment implied in the language of respect and dignity is intended to make

51

52

53

54
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The external firm is referred to in the Policy as the Impartial Third Party: Canadian Senate, Policy on
the  prevention — and  resolution  of  harassment  in  the  Senate  workplace, p 4
https://sencanada.ca/content/sen/committee/431/CIBA /Reports/CIBA_RPT4_e.pdf

Canadian Senate, Policy on the prevention and resolution of harassment in the Senate workplace, p 6:
https://sencanada.ca/content/sen/committee/431/CIBA /Reports/CIBA_RPT4_e.pdf

Canadian Senate, Policy on the prevention and resolution of harassment in the Senate workplace, p 10:
https://sencanada.ca/content/sen/committee/431/CIBA /Reports/CIBA_RPT4_e.pdf

Submission 1, Mr David Blunt, Clerk of the Parliaments p 7.
Submission 1, Mr David Blunt, Clerk of the Parliaments, p 6.
Submission 7, Mr John Evans, Parliamentary Ethics Adviser, p 7.
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2.32

2.33

2.34

2.35

2.36

life easier for members who, it seems, wish to avoid being held accountable to any
standard other than the most basic requirements of the law.5

Both Mr Evans and Dr Longstaff call on this committee to recommend a variation of the House
of Commons rules in the following terms:

A Member must treat all those with whom they come into contact in the course of their
parliamentary duties and activities (including parliamentary proceedings) with dignity,
courtesy and respect, and free from any behaviour that amounts to bullying, harassment
or sexual harassment.>®

Committee view

The Committee supports the views of the Clerk, the Parliamentary Ethics Adviser and the
Executive Director of the St James Ethics Centre that the Code of Conduct should have respect
for others as the relevant principle rather than the weaker standard in the current resolution.
However there are nuances and complications which cause the Committee some concern about
adopting the broader expression of the duty in the way suggested.

Firstly, the duty is expressed as owed to “all” in contrast to the proposed Code amendment in
the current resolution which is more narrowly focussed on the parliamentary workplace: “their
staff and each other and all those working for Parliament”. The UK model would cover all
constituents and members of the public, interacting with members anywhere at any time. The
potential for vexatious complaints is considerable. It is preferable to begin this initiative with a
focus on improving standards in the parliamentary workplace, where most potential
complainants have their own Codes of Conduct, and only expand the scope of the duty if it
becomes clear that it is needed. A parliamentary respectful workplace will have its own impact
on the electorate it serves.

Secondly, the reference to “(including parliamentary proceedings)” is potentially problematic.
Some of the theatre of parliament is easily characterised as bullying behaviour. Indeed, Question
Time is the exemplar of what many, including some members of this committee, believe is
wrong with the way in which members interact with each other, and detracts from public
perceptions of the many co-operative and constructive ways in which Legislative Council
members work together for the public good. The Committee acknowledges that some
interactions in parliamentary proceedings can lead to harm; mental health of members is an
important consideration as it is for all citizens.

The way in which inappropriate and disorderly behaviour is currently dealt with in the chamber
is for the presiding officer to intervene, either on a point of order or on their own initiative. If
a member is dissatisfied with the approach taken there is the option, as a very last resort, to
move dissent on the ruling. If this amendment to the Member’s Code of Conduct includes the
reference to parliamentary proceedings it will create a second parallel path for complaint,
enabling the Compliance Officer, a non-elected member who will be less familiar with the peer
to peer relationships existing in the chamber, to investigate and come to their own conclusions.
The potential for conflict can only undermine the position of the Compliance Officer or the
presiding officer, or both.

57
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Submission 8, The St James Ethics Centre, p 2.
Submission 7, Mr John Evans, Parliamentary Ethics Adviser, p 7.
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If parliamentary proceedings are not explicitly referred to, there is one class of individuals that
should be considered: witnesses and others interacting with parliamentary committees. In this
regard the Committee notes clause 19 of the Procedural Fairness for Committee Participants
resolution, which was adopted by the House on 25 October 2018, following an inquiry by this

committee:
Treatment of witnesses
Witnesses will be treated with courtesy at all times.>

It is therefore the responsibility of a committee chair, supported by other committee members,
to ensure that witnesses are treated with respect and courtesy. Where this does not occur, or
where member to member behaviour in a committee hearing or other proceeding is the subject
of serious concern, parliamentary processes such as a special report to the House and possible
referral to the Privileges Committee provides a pathway for remedy.

Recommendation 1

That the amendment to the Members’ Code of Conduct contained in clause 3 of the proposed
resolution be in the following words:

“A Member must treat their staff and each other and all those working for Parliament in the
course of their parliamentary duties and activities with dignity, courtesy and respect, and free
from any behaviour that amounts to bullying, harassment or sexual harassment.”

2.39

2.40

Is a different skill set required for a Compliance Officer responsible for receiving
complaints on bullying and harassment?

The original model put forward in 2014 by this committee called for a similar skill set for the
current Parliamentary Ethics Adviser, including an understanding of entitlements and the
pecuniary interest register. Both Legislative Council and Assembly committees considered the
possibility that the two positons be merged.

In the current inquiry the Ethics Adviser, former Clerk of the Parliaments John Evans, notes
the different skill set required for an officer to deal with bullying and harassment claims,
although does not see this as a barrier to the creation of the Compliance Officer position:

In my humble view it would be difficult for a Compliance Officer primarily intended to
deal with complaints concerning the Members’ Code of Conduct, patliamentary
entitlements and the pecuniary interests regime to also fulfil the role of grievance officer
dealing with bullying and harassment and sexual harassment. I believe such role should
be undertaken by an independent investigator with relevant expertise (for example a
person seconded from the Anti-Discrimination Board) but with oversight by the
Compliance Officer. The protocol under clause 5 (a) should have a process for dealing
with remedies — such as training, apology or behaviour agreement — and reporting to

59

Minutes, NSW Legislative Council, 25 October 2018, pp 3138-3140.
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2.42

2.43

2.44

the Compliance Officer, who, in turn, in appropriate cases, could recommend sanctions
against a Member to the Privileges Committee.

The Clerk in his submission considers the different skill set that may be required to deal with
complaints of bullying and harassment. While noting that other Parliaments have appointed
former judges, former Ombudsmen and senior lawyers to similar positions, the Clerk points to
cl 5 (e) of the proposed resolution which gives the Compliance Officer the authority to engage
the services of other expert persons to assist, including conducting investigations. *'

The supplementary submission from the PSA in supporting the proposed Compliance Officer
highlights the specialised nature of bullying and harassment matters:

An accessible process for complaints and reporting of harmful interpersonal conduct
which acts independently of the political context of Parliament, while also carrying the
necessary powers to investigate and take appropriate action for such conduct, is a key
element of the guiding principles of our process.

The Compliance Officer role that has been proposed and is the subject of this inquiry
could appropriately carry out this function, providing the following considerations are
implemented to prevent the re-traumatisation of complainants and enhance the
accessibility of the complaints and reporting process. ..

The PSA then recommends that the officer:

applies evidence based procedures that are transparent and available to all parties,

receives regular training or hold relevant qualifications and experience to enable
complaints be handled in a way which “does not create any further risks to the
psychosocial health and safety of complainants or those subject to a complaint”,

provide the right to a support person for both the complainant and those subject to a
complaint, to accompany them to any meetings or interviews both complainant and those
subject to a complaint,

preserve the right of a complainant to retain control of how far the complaint is taken,
and how information about the matters of complaint is used and shared, and

develops processes used with the assistance of experts which specialise in the
management of gendered violence, sexual misconduct, bullying, racism, disability
discrimination and the management of workplace risks and hazards.*

To enable this would also require sufficient funding, in the view of the PSA:

The Compliance Officer must have access to discretionary funding to facilitate specialist
support for a complainant or someone considering making a complaint that is provided
by a counsellor, psychologist, psychiatrist, or other kind or professional as is appropriate
in the circumstances.%
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Submission 7, Mr John Evans, Parliamentary Ethics Adviser, p 8.

Submission 1, Mr David Blunt, Clerk of the Parliaments pp 5-6.

Submission 4a, Ms Peta Waller-Byrant, PSA Delegate, Public Service Association of NSW, p 1.
Submission 4a, Ms Peta Waller-Byrant, PSA Delegate, Public Service Association of NSW, p 2.
Submission 4a, Ms Peta Waller-Byrant, PSA Delegate, Public Service Association of NSW, p 2.
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Noting that the use of external assistance is to be “within budget” the Clerk in his submission
explains the model envisaged by the Presiding Officers for this position is to be part time,
without an office or staff, dealing with complaints as they arise, so any engagement of external
expert assistance will be only for the individual complaint required.” The (then) Acting
Ombudsman has offered his agency’s practical advice or assistance to the Compliance Officer
in developing systems and processes, given its depth of experience in public sector complaints
handling.*

It should also be noted that the Department of Parliamentary Services has an experienced and
professional human resources branch, and in many cases may be the initial point of contact for
complaints. The Compliance Officer will provide a referral point for an independent
investigation of a complaint, but this is not to discount interim and lower key measures being
able to be used, such as facilitating mediation when problems begin in a member’s office, for
instance.

Committee view

The Committee notes the approach taken by the House of Commons in the UK, where
effectively a separate officer receives and investigates complaints related to the Behaviour Code,
but with oversight from the Standards Commissioner, and that the Parliamentary Ethics Adviser
supports this model. The committee believes that in many instances a retired judge or senior
public servant may not be the easiest person for a young, inexperienced staff member to
approach and discuss a complaint about a sensitive personal issue. On the other hand, such a
person may be ideally suited to handling difficult issues with entitlements or conflicts of interest,
and discussing matters with a Privileges Committee. The Committee believes the issues raised
in the supplementary submission from the PSA are highly relevant considerations.

The Committee believes the resolution needs to expand the current conception of the role of
an external investigator in clause 5 (e) to include appointing an appropriate expert to receive
complaints relating to bullying and harassment issues.

Recommendation 2

That:

(a) an expert with appropriate skills and experience in dealing with bullying and
harassment be available to the Compliance Officer to receive, as well as investigate,
complaints, and clause 5 (e) be modified accordingly, and

(b) where a complaint is made directly to this expert the Compliance Officer be notified.

Submission 1, Clerk of the Parliaments, p 6 footnote 20.
Submission 3, Mr Paul Miller, Acting NSW Ombudsman, p 2.
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2.49

2.50

2.51

2.52

2.53

2.54

2.55

Does the proposed resolution allow the Compliance Officer to investigate allegations
of bullying and harassment by member’s staff and ministerial staff?

At the time of preparing this report there is an allegation that a sexual assault occurred in a
ministerial office in Federal Parliament where the alleged perpetrator was a ministerial staffer.
The current model for a Compliance Officer would not cover this situation for several reasons,
the most important being that an allegation of a serious crime is a matter to be referred to the
police not investigated by an officer charged with investigating harassment.

The proposed resolution is to give authority to investigate complaints about alleged actions by
members, not their staff. There are already existing mechanisms to investigate misconduct by
members staff and ministerial staff based upon current staff codes of conduct and policies
specifically referencing bullying and harassment.”” If the complaint was made about misconduct
by a member’s staff the allegation would be investigated by Human Services in the Department
of Parliamentary Services, following the processes set out in the Anti-Bullying and a Harassment
Free Workplace and Parliament’s Grievance Policy. Under s15 of the Members of Parliament Staff
Aet 2013 staff of special office holders, including the Leader of the Opposition and the office
of the President are treated as members’ staff rather than ministerial staff, so are covered under
the Parliament’s policy.

If a finding of serious misconduct is found against a member’s staff and the member refuses to
dismiss the staffer, the relevant Presiding Officer under s 20A of the Members of Parliament Staff
Act 2013 1s empowered to suspend or dismiss the individual. This enables the Presiding Officers
to discharge their responsibility for a safe workplace, as referred to above. In this respect the
Presiding Officers are given more power than in the federal Members of Parliament (Staff) Act 1984.

If the complaint is against a ministerial staffer, under the 2013 Act the investigation is a matter
for the Department of Premier and Cabinet to investigate, not the Parliament.

If a member alleges that they have been the subject of bullying and harassment by a staffer, it is
possible to investigate that matter under existing processes, despite some difficulties which may
arise because of the unique status of members. This includes sexual harassment, as s22B (7) of
the Anti-Discrimination Act 1977 contemplates that members can be victims of sexual harassment
as well as perpetrators, although only incidents within the “workplace” are covered (see below).

The Chief Commissioner of the ICAC argues that the Compliance Officer’s remit could be
extended to include other staff employed by the Parliament, such as electorate officers:

There are likely to be occasions when allegations against members and staff intersect
and it may be efficient to deal with such matters using a single investigative process. In
any case, the Compliance Officer will have specialist investigative skills that can be put
to better use with a broader mandate.®

The Committee notes the supplementary submission from the PSA provides a statement of
guiding principles for a reporting process for NSW Parliament staff covered by the Menzbers of
Parliament Staff Act. While going beyond the remit of the Compliance Officer, whose role is

67 Submission 1, Mr David Blunt, Clerk of the Parliaments, pp 9-10.

68 Submission 6, the Hon Peter Hall QC, Chief Commissioner, the Independent Commission Against

Corruption, para 2.10.
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focussed on complaints about members only, it is a strong statement of what is required to
protect members’ and ministerial staff, and for that reason is reproduced as Appendix 3.

Committee view

At present if a member and a member’s staff are jointly involved in a matter, the subject of a
bullying or harassment complaint, only the staffer can be investigated. The Committee is of the
view that there are currently sufficient powers to investigate matters involving alleged
misconduct by members’ staff. However the issue raised by the ICAC is one which the
Compliance Officer can come back to the Privileges Committee to seek modification of
investigative powers if inefficiencies arise in future.

Aside from this, the Committee expects that the parliamentary administration would deal with
complaints about members’ staff and parliamentary staff expeditiously and decisively according
to the Parliament’s policies.

Does the proposed resolution cover bullying and harassment of student interns and
volunteers?

Regular employees, whether members’ staff or parliamentary staff, receive an induction co-
ordinated by DPS which includes coverage of staff Code of Conduct issues and bullying and
harassment policies. If a Compliance Officer is established the induction process will need to
include raising awareness of the role of the position. However the Parliament frequently hosts
university interns and work experience students, and some members also make use of
volunteers. The level of induction given to these is minimal for interns and for volunteers
entirely in the hands of the member. Given this and their relative youth and inexperience in the
workplace it is important they are propetly considered by any complaints process developed.
As with any visitor to the parliament, these will be able to lodge complaints if they experience
bullying or harassment from a member. It is important those responsible for arranging their
placement in to the parliamentary environment bring the existence of the Compliance Officer
process to their attention.

Does the proposed resolution allow one member to complain they have been bullied by
another member?

As indicated above, allegations of sexual harassment by one member against another can be
dealt with by the s22B (7) (b) of the Anti-Discrimination Act 1977, provided the incident has
occurred at the “workplace” of both members. S22B (10) defines “workplace” in this context:

(10 Without limiting the definition of workplace, the workplace of a member of
either House of Parliament is taken to include the following—

(@) the whole of Parliament House,
(b) any ministerial office or electoral office of the member,
(©) any other place that the member otherwise attends in connection with

his or her Ministerial, parliamentary or electoral duties.
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2.61

2.62

2.63

2.64

Section 22B (10) (c) appears to be open to an expansive interpretation, although would not
cover purely social situations.

Committee view

The proposed amendment to the Members’ Code of Conduct contained in the Compliance
Office resolution clearly intends to cover actions by one member against another, by the
inclusion of the words “and each other” in the amendment. There is potential for such
complaints to be used politically, but this is part of a broader issue of how the officer would
deal with the “weaponising” of the complaints process. Such matters need to be considered in
the protocol for receiving complaints and conducting investigations, and is addressed in Chapter
Four.

Will the Compliance Officer be able to provide advice to members on staff related
issues?

There has been support from some members for an officer to be able to provide confidential
advice to members on workplace issues, in much the same way that the Parliamentary Ethics
Adviser is able to provide confidential advice on ethical issues. Clause 5 (d) provides for an
advisory role to members, but only in relation to the Members’ Entitlements scheme, not for
workplace matters. Whether the advisory role should be expanded is considered in more detail
in Chapter Three.

Will the Compliance Officer investigate complaints about matters received prior to the
position being established?

In a recent debate on responses to sexual assault and harassment in the Legislative Assembly a
member indicated that she had received a large amount of material relating to past complaints
in the parliamentary workplace.” If any of these complaints relate to actions by members and
are not of the severity requiring referral to police, the question is whether the Compliance
Officer can investigate so called legacy issues. The current resolution is silent on this issue.

Committee view

The Committee believes this is a matter for the officer, once appointed, to consider when
developing the investigation protocol (discussed in Chapter Four). Any complaint lodged should
refer to a current serving member (at the time of the complaint being made) and relate to a time
that they were a member. The decision should be made on the basis of need, not the resources
available; such resources may need to be supplemented if the officer considered it appropriate
to investigate earlier matters.

69

Votes and Proceedings NSW Legislative Assembly, 24 March 2021, p 1126.
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Chapter 3  Appointment, Functions and Powers

This chapter discusses how the Compliance Officer is appointed, the roles required and the powers
given to the officer to undertake these functions.

31

3.2

3.3

3.4

3.5

How is the Compliance officer appointed?

The Compliance Officer resolution at clause 1 directs the Presiding Officers to “make
arrangements for the establishment” of the position. Clause 4 provides that the appointment
shall be made “within three months of the mid-term point of each parliament and until the mid-
term point of the following Parliament” with provision for a six month extension to ensure
there is no period in which there is a vacancy.

The terms of appointment under cl 4 also states:

The proposed appointment must have the support of the Privileges Committee in each
House.

No process is outlined for this support to be communicated, although the reference to
“proposed appointment” suggests the Presiding Officers should ascertain that support prior to
making the appointment.” This is a very important role for the Privileges Committees of both
Houses, as the impartiality and independence of the person appointed is crucial to ensure the
success of the position given the sensitivity and confidential nature of the types of complaints
that may be referred to the officer.

In his submission the Chief Commissioner of the ICAC suggests greater detail should be
provided to the Presiding Officers in the selection process:

...to be able to undertake the proposed functions, any appointee would require both
legal and investigative qualifications and a sophisticated understanding of parliamentary
conventions. Should the proposal succeed, the Commission recommends that a detailed
position description be prepared, which would help shape the likely pool of suitable
candidates and assist in determining the suitable term of appointment.

One further option could be for the selection process to be informed by subject matter
experts such as a retired judge or public administration specialist.”!

This implies the position will be advertised or at the least a pool of potential candidates invited
and interviews conducted for the position. This would make it similar, for comparison, with the
appointment process for the NSW Parliamentary Budget Officer. In the period leading up to
each general election, the Presiding Officers are required to go through the following steps:

. The person must be a person selected from a list of at least 2 persons recommended by a
panel comprising:

70

71

For a more detailed example of an appointment process see s64A of the Independent Commission Against
Corruption Act 1988, where the joint parliamentary committee oversighting the ICAC has a right of
veto within 14 days of the Minister referring the appointment to the joint committee.

Submission 6, The Hon Peter Hall QC, Chief Commissioner, the Independent Commission Against
Corruption, paras 4.5 — 4.0.
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(a) the Ombudsman, and
(b) the Information Commissioner, and
(©) the Chairperson of the Independent Pricing and Regulatory Tribunal.

. If the Presiding Officers decline to appoint a person from a list of persons recommended
by the panel, the panel is required to recommend a further list.”

3.6 The Compliance Officer in its current form is however more comparable to the Parliamentary
Ethics Adviser, being a part time role without an office. To date the process has been for the
Presiding Officers to invite a suitable candidate (most recently a former Electoral Commissioner
and a former Clerk of the Parliaments) then having the appointment made by resolution in each
House.”

Committee view

3.7 The Committee believes the inclusion of the role for the Privileges Committee in the
appointment process is sufficient at this stage to ensure a suitable candidate is appointed, and
as a safeguard against any unsuitable appointments being proposed.

3.8 In effect each House would delegate to their Privileges Committee the responsibility to endorse
the Presiding Officers’ choice. It is open to the Presiding Officers to incorporate some of the
ICAC Commissioner’s suggestions in their search for a suitable candidate, but the Committee
does not believe they are essential to ensure an impartial appointment. The Committee does not
believe there needs to be a change to the current resolution.

How can the Compliance Officer be dismissed?

3.9 As stated above, cl 4 (a) states that the appointment is for one parliamentary term, with a six
month extension, although timed for the middle of each parliament rather than its beginning.
However the proposed resolution considers the Compliance officer can be dismissed before the
term concludes:

4 (b)  Dismissal
The Compliance Officer may only be dismissed by the Chief Executive Officer of the
Department of Parliamentary Services with the consent of the President and Speaker.

3.10 The Chief Commissioner for the ICAC in his submission expresses concern about the proposed
appointment process:

The independence and impartiality of the Compliance Officer is essential. ...that is best
achieved if the officer is external. However according to the proposal outlined in the
terms of reference it does not appear that the Compliance Officer will be “external” as
s/he is to be appointed by the Presiding Officers, making them a patliamentary
employee, who can be dismissed by the Chief Executive Officer of the Department of
Parliamentary Services with the consent of the President and Speaker.

e Parliamentary Budget Offficer Act 2010, s 6.

& Minutes NSW Legislative Council 18 June 2014 p 2597 -2600.
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The Commission agrees the selected Compliance Officer should be apolitical and be
free to perform his or her duties unencumbered of any political interference.™

The Parliamentary Ethics Adviser did not support the proposal for the Chief Executive Officer
to be the person empowered to dismiss the officer, suggesting that the terms of dismissal should
be on the advice of the Clerks and be included in the contract of appointment rather than a
resolution of the House.”

In his submission the Clerk of the Parliaments notes feedback he has received querying why the
Chief Executive is the decision maker in dismissal when the Chief Executive is not involved in
the appointment of the position. The Clerk notes that the Compliance Officer would not be an
employee of the Department of Parliamentary Services, and so this method of dismissal is an
anomaly which needs to be rectified:

Clause 4 (b) could be omitted, leaving the circumstances in which termination is
permitted to be set out in the contract of appointment. This is what occurs in relation
to the Parliamentary Ethics Adviser — clause 12 of the contract between the two Clerks
and the Ethics Adviser sets out the circumstances in which the Clerks may terminate
the contract.

If clause 4 (b) remains, though, it needs to be amended to refer not only to the Chief
Executive of the Department of Parliamentary Services but also the two Clerks, as each
of us have an equal stake in all matters concerning this proposed position and should
each be signatories to the contract for services and, in the unlikely event it were to occur,
any dismissal.”

Committee view

The Committee agrees with the views of the Chief Commissioner of the ICAC, the
Parliamentary Ethics Adviser and the Clerk of the Parliaments that cl 4(b) as drafted is not an
appropriate mechanism for dismissal of the Compliance Officer. The Compliance Officer is
not an employee of DPS, yet the current resolution treats the officer as if they are under the
direction of the Chief Executive. The Clertks of both Houses have the same interest in the
success of the position and all three department heads should be identified if this is to be the
mode of dismissal.

Recommendation 3

That clause 4 (b) be omitted from the proposed resolution and the terms of dismissal be
instead included in the contract of employment offered by the Presiding Officers, expressed
in similar terms to that of the contract of employment for the Parliamentary Ethics Adviser.

74

75

76

Submission 6, The Hon Peter Hall QC, Chief Commissioner, the Independent Commission Against
Corruption, para 4.1., 4.4.

Submission 7, Mr John Evans, Parliamentary Ethics Adviser, pp 8-9.
Submission 1, Mr David Blunt, Clerk of the Parliaments, p 8.
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Are the investigatory functions allocated to the Compliance Officer sufficient?
3.14 Clause 2 of the proposed resolution sets out four functions of the position:
a. Receive and investigate complaints
b.  Monitoring the code of Conduct for Members
Educational presentations, and
d.  Informal advisory services.

3.15 It is expected that the complaint handling function will be the major part of the position, as
defined in clause 2(a):

Receive and investigate complaints
The Compliance Officer may receive and investigate complaints confidentially in

relation to alleged breaches of the members’ code of conduct, not related to conduct in
proceedings of the Legislative Council or Legislative Assembly or their committees,

including:

@ Misuse of allowances and entitlements

(if) Other less serious misconduct matters falling short of corrupt conduct
(iif) Allegations of bullying, harassment and other types of grievances,

(iv) Minor breaches of the pecuniary interests disclosure scheme.

3.16 These functions should be read in the context of clause 1 (Establishment of position) which
states that the purpose of the position is to deal expeditiously and confidentially with “low level,
minor misconduct matters”. However the Parliamentary Ethics Adviser argues that this creates
some ambiguity:

It is unclear what is meant by “low level, minor misconduct”, “less serious misconduct”
and “minor breaches”. Surely the Compliance Officer should be able to investigate any
matter relating to alleged breaches of the Members” Code of Conduct and failure to
disclose pecuniary interests. Conduct amounting to corrupt conduct would necessarily
be bought to the attention of the Independent Commission Against Corruption.”

3.17 The Chief Commissioner of the ICAC shared similar concerns:

... it will be difficult to determine, at the commencement of an investigation, whether
the alleged conduct could meet the definition of corrupt conduct. In the Commission’s
experience, investigations into allegations of minor misconduct can lead to the
identification of more setrious or systemic misconduct.”

3.18 The Commissioner notes that under its Act, the ICAC has the capacity to refer a matter for
investigation to any person or body considered by the Commission to be appropriate, even if
the alleged conduct could amount to “corrupt conduct”. For that reason the ICAC recommends

77 Submission 7, Mr John Evans, Parliamentary Ethics Adviser, pp 4-5.

78 Submission 6, The Hon Peter Hall QC, Chief Commissioner, the Independent Commission Against
Corruption, para 2.9.
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that the remit of the Compliance Officer be extended to potentially include matters that could
amount to corrupt conduct, provided satisfactory liaison arrangements with the Commission
are established for the position.” This will be examined in the next chapter in relation to
investigation protocols, as well as the issue about a matter being referred to the Compliance
Officer when it has already been referred to the ICAC.

Committee view

The Committee acknowledges the concerns of the Chief Commissioner of the ICAC and the
Parliamentary Ethics Adviser but believes these issues are best made the subject of discussions
between the ICAC and the Officer once appointed, noting the investigations protocol will be
brought to each House for adoption. If the functions of the position need to be also reviewed
this would be the preferable time to do so.

Are the monitoring functions assigned to the Compliance Officer likely to be effective?

While clause 2 (a) deals with receiving of complaints, the rest of the clause assigns monitoring
and educative functions:

®) Monitoring Code of Conduct for Members

The Compliance Officer shall monitor the operation of the Code of Conduct for
Members, the Constitution (Disclosures by Members) Regulation) 1983 and the
members’ entitlements system, and provide advice about reform to the Privileges
Committee as required.

(©) Educational presentations

The compliance Officer shall assist the Privileges Committee, Parliamentary Ethics
Adviser and the Clerk as requested in relation to the education of members about their
obligations under the Code of Conduct for Members and the Constitution (Disclosures
by Members) Regulation) 1983.

(d) Informal advisory services

A member or the parliamentary administration may seek confidential advice on a matter
of interpretation of the Members’ Entitlements scheme for the purpose of resolving
any disagreements.

Monitoring of disclosure requirements

The Chief Commissioner of the ICAC expressed scepticism about the effectiveness of
monitoring of the register, given the current system is essentially self-regulating:

...compliance and deterrence depend on effective enforcement mechanisms, the
proposed monitoring by the Compliance Officer is likely to provide merely
administrative oversight (similar to the role performed by the Clerks in regard to the
compilation of members’ disclosure for the pecuniary interest register) rather than a
substantive compliance function....the Commission proposes that an effective regime

79

Submission 6, The Hon Peter Hall QC, Chief Commissioner, the Independent Commission Against
Corruption, para 2.5.
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3.22

3.23

3.24

3.25

requires monitoring and enforcement powers. This may necessitate amendments to the
existing regulation [the Constitution (Disclosures by Members) Regulation 1983].80

In regard to monitoring the Code of Conduct, the ICAC Chief Commissioner made a similar
point, that the limitations of the current system will impact on the effectiveness of the functions
proposed. The Chief Commissioner noted that a range of previous recommendations regarding
the Code of Conduct made by this Committee and its Assembly counterpart have not been
implemented.®" Citing that the current Code (at clause 7) requires members to take reasonable
steps to avoid, resolve or disclose any conflict of interest, including in any communication with
Ministers, members, public officials, or public office holders, the ICAC Chief Commissioner

concludes:

In the absence of a mandatory requirement for a specialised register of members’
conflicts of interests, it is not clear to the Commission how a Compliance Officer could
perform the monitoring function of members’ disclosure of their conflicts of interest
effectively.8?

The Parliamentary Ethics Adviser explains that the Standards Commissioner for the UK House
of Commons actually administers the declarations and registration of financial interests. If after
an investigation the Commissioner finds there is a non-registration of an interest an entry is
made in the register in bold italics with an explanatory note. Non-declaration of an interest
requires an apology to the House.”

Currently in the NSW Parliament the Clerk of each House maintains the register of interests,
and either the Clerk or the Parliamentary Ethics Adviser can provide confidential advice to
members on declarations on the register. The function of the Compliance Officer to receive
and investigate complaints about alleged breaches of the disclosure requirements of the Code
and of the Regulation is intended to separate the advisory role of the Clerk and Ethics Adviser
from an investigatory role.

There is a potential overlap of the functions given to the Compliance Officer with the NSW
Audit Office in relation to the monitoring of the members’ entitlements system in clause (2) (b).
The Auditor-General Ms Margaret Crawford in her submission notes that the annual Tribunal
Determination under the Parliamentary Remuneration Act 1989 states that Members’ additional
entitlements shall be the subject of an external assurance process conducted by the Auditor
General, and in response the Audit Office performs an annual compliance review.* The Audit
Office reports to Parliament with the results of this annual review outlining instances of non-
compliance by members, who are not identified by name, and highlighting where additional
guidance is required. The Parliament’s internal audit provider also reviews every membet’s use
of entitlements at least once each parliamentary term.

81
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83

84

Submission 6, The Hon Peter Hall QC, Chief Commissioner, the Independent Commission Against
Corruption, para 2.16.

Submission 6, The Hon Peter Hall QC, Chief Commissioner, the Independent Commission Against
Corruption, para 2.15.

Submission 6, The Hon Peter Hall QC, Chief Commissioner, the Independent Commission Against
Corruption, para 2.14.

Submission 7, Mr John Evans, Parliamentary Ethics Adviser, pp 4-5.
Submission 5, Ms Margaret Crawford, Auditor General, Audit Office of New South Wales, p 1.
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Committee view

The resources of the Audit Office will significantly exceed that available to the Compliance
Ofticer. The monitoring role of the position is likely to be more ad hoc in nature, but this
function could be undertaken by a liaison with the Audit Office and/or internal auditors when
the Compliance Officer becomes aware of a problem, most likely arising through investigation
of individual complaints. While the Compliance Officer in the annual report to Parliament can
note entitlements issues arising, these reports could also become a useful contribution to the
Audit Office’s annual process and to Parliament’s internal audit process.

Recommendation 4

That the Compliance Officer, once appointed, liaise with the Audit Office and Parliament’s
internal audit provider to establish a co-operative working relationship in regard to the
monitoring of entitlements.

3.27

3.28

3.29

3.30

Educative role

The educative role as described in the resolution is very much in support of existing roles given
to the Privileges Committee and the Clerk, in the same way the Parliamentary Ethics Adviser
assists in training programs. In induction of new members it would be important that the
Compliance Officer attend and explain their role.

Members need to be routinely informed and reminded of their Code of Conduct obligations.
This can take the form of regular briefings, such as that hosted by the Privileges Committee for
Legislative Council Members in 2020, by educational resources such as the EdApp mobile
phone based education modules distributed to members in March 2021, or by other means.

Is the advisory function of the compliance office sufficiently described?

Clause 2 (d) provides that a member or the parliamentary administration may seek confidential
advice from the Compliance Officer. However this role is limited — the advisory role is only in
relation to entitlements issues, “for the purposes of resolving disagreements”. To some extent
this is simply providing an alternative source of advice to the Entitlements section in the
Department of Parliamentary Services, although the range of advice able to be given may be
wider than that able to be provided by the parliamentary administration. It is clear that in its
current form the officer is not empowered to give advice on bullying and harassment matters,
nor on any other minor breaches of the Code not related to entitlements.

Committee view

The Committee believes the advisory function as drafted is currently too narrow. The Ethics
Adpviser currently plays a useful role to members in providing a confidential source of advice on
a range of ethical issues. The Compliance Officer could likewise provide a source of
independent and confidential advice on matters affecting members, such as entitlements and
disclosure requirements. For bullying and harassment issues, as indicated in the previous
chapter, it may be that the Compliance Officer should appoint someone expert in handling these
matters to receive complaints as well as investigate them. If so, this expert could also provide
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advice to members on how to deal appropriately with these matters. Also, the Compliance
Officer (or the expert appointed to deal with bullying and harassment) could be empowered to
provide prompt referral to members seeking advice in this areas. Agencies such as the
Ombudsman, the Anti-Discrimination Board, Safework NSW, the Fair Work Ombudsman,
unions and some private firms are all able to provide advice and assistance on bullying and
harassment issues. The Compliance Officer could maintain contacts to effectively provide an
expert panel to draw upon as appropriate.

Recommendation 5

That the words “or any other matter within the complaints handling functions of the position”
be added to the end of clause 2(d), to enable the officer to provide advice on issues of bullying
and harassment.

3.31

Could the non-complaint functions of the Compliance Officer be made clearer?

It could be argued that paragraphs 2(b), (c) and (d) provide some ambiguity as to the extent of
the role beyond receiving and investigating complaints, particularly as the monitoring, advisory
and educative roles overlap with responsibilities already given to the Parliamentary Ethics
Adviser, the Clerk and the Privileges Committee. In his submission the Parliamentary Ethics
Adviser suggests a redraft of the functions of the position that focuses on the complaints and
investigatory functions:

Functions of Compliance Officer
(1) The Compliance Officer has the following functions:

(a) to receive and investigate complaints of alleged breaches of the Code of
Conduct for Members, but not in relation to any proceedings in the House or a

Committee, (proposed (2) (a)

(b) to receive and investigate complaints of bullying, harassment and sexual
harassment under the Code of Conduct for Members, (proposed (2) (a) (i)

(this is presuming a provision is inserted in the Code of Conduct)

(c) to receive and investigate complaints of alleged breaches of the disclosure of
pecuniary interests under the Constitution (Disclosures by Members)
Regulation 1983, (propoesed (2) (a) (iv)

(d) to receive and investigate complaints of the misuse of additional entitlements
provided to Members under Part 3 of the Patliamentary Remuneration Tribunal
Act 1989, (proposed (2) (a) (3)

(e) to provide advice to the Privileges Committee on any reform necessary on
matters within the functions of the Compliance Officer, (proposed (2) (b)

(f) to provide confidential advice, on request, to a Member or relevant staff of the
Parliament on the interpretation of additional entitlements available to Members
under the Parliamentary Remuneration Tribunal Act 1989, solely for the

28
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purpose of resolving any disagreement on interpretation of additional

entitlements, and (proposed (2) (d)

(g) to provide, information, training and education to Members of their obligations
under the Code of Conduct and pecuniary interest regime. (proposed (2) (¢)

(Note: Clanse 2 (1) (g) is to be done in conjunction with the Privileges Committee, the Clerk of the
Parliaments and the Parliamentary Ethics Adyiser)

The Ethics Adviser believes clauses 2 (b) — (d) could easily be included in a protocol to be
developed by the Officer and brought back to the House.”

Committee view

The Committee believes the proposed functions of the Compliance Officer are clear and
appropriate in relation to receiving and investigating complaints. The protocols with other
agencies and officers and the way in which investigations are conducted, to be considered in the
next chapter, are important to how effective the officer will be in undertaking these functions.

The Committee accepts some of the criticisms of the Chief Commissioner of the ICAC in
relation to the monitoring functions assigned to the position. To address this requires changes
to both the Members’ Code of Conduct and the Constitution (Disclosures by Members)
Regulation 1983, changes which have been flagged in previous reports of this Committee.*

The Committee does not want to delay the establishment of the Compliance Officer position
by widening the scope of its current inquiry. Under its terms of reference the Committee is
required to review the Code of Conduct once each Parliament. The next review this Committee
undertakes would allow it to return to the issues raised by the ICAC and how they impact on
the functions of the Compliance Officer.

Are the powers proposed for the Compliance Officer sufficient for the investigation
role?

Clause 6 states that the Compliance Office has the power to call for the production of “relevant
documents and other records” from members and officers of the Parliament. Importantly the
resolution also requires members, their staff and parliamentary officers to “reasonably co-
operate” including “giving a full, truthful and prompt account of the matters giving rise to a
complaint.” This gives the officer the authority to interview staff and members, which is
significant because at present if a complaint was made concerning a member no-one in the
parliamentary administration has the power to require participation by a member. The
enforcement of these powers is given to the House — the Compliance Officer can report failure
to comply, and it is then up to the House to determine the matter.
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Submission 7, Mr John Evans, Parliamentary Ethics Adviser, p 5.

Privileges Committee, Recommendations of the ICAC regarding aspects of the Code of Conduct for Members, the
interest disclosures regime and a parliamentary investigator, Report 70, June 2014.
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3.37

3.38

3.39

3.40

3.41

The Clerk of the Parliaments advises that in his view the power to order documents does not
distinguish between ministers and other members provided the documents are relevant to the
investigation.®’

The Chief Commissioner of the ICAC does not query the grounding of these powers in a
resolution of the House rather than the alternative, by legislation.*® However the Chief
Commissioner suggests there is value in amending both the Members” Code of Conduct and
the Members Staff Code of Conduct to ensure the officer has the authority to use these
powers.*” The UK’s Code of Conduct for Members of Parliament under the section entitled “Upholding
the Code” provides the Commissioner for Standards with relevant powers:

The Commissioner may investigate a specific matter relating to a Member’s adherence
to the rules of conduct under the Code. Members shall cooperate, at all stages, with any
such investigation by or under the authority of the House. No Member shall lobby a
member of the Committee in a manner calculated or intended to influence its
consideration of an alleged breach of this Code.

The Committee will consider any report from the Commissioner to it and report its
conclusions and recommendations to the House. The House may impose a sanction on
the Member where it considers it necessary.”

The Members” Code of Conduct for members of the NSW Parliament currently has a section
headed “upholding the Code™:

Claunse 9

Members have a duty to cooperate fully with any processes established under the
authority of the House concerning compliance with this Code.

Breaches of this Code may result in actions being taken by the House in relation to the
Member. A substantial breach of this Code may constitute corrupt conduct for the
purposes of the Independent Commission Against Corruption Act 1988.

The reference here is to substantial breaches, whereas the Compliance Officer is intended to
receive complaints on matters which fall short of the ICAC definition of corrupt conduct. An
amendment would be to add to the second paragraph an acknowledgment that the House may
also take action for minor breaches of the Code.

The Parliamentary Ethics Adviser recommends leaving the powers of the position to a later
resolution of the House following the development of a protocol by the officer once
appointed.”
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Submission 1, Mr David Blunt, Clerk of the Parliaments, p 10.

Submission 6, The Hon Peter Hall QC, Chief Commissioner, the Independent Commission Against
Corruption, para 6.2.

Submission 6, The Hon Peter Hall QC, Chief Commissioner, the Independent Commission Against
Corruption, para 6.3.

UK Code of Conduct for Members of Parliament

https:/ /publications.parliament.uk /pa/cm201719/cmcode/1882/188202.htm# idTextAnchor000

Submission 7, Mr John Evans, Parliamentary Ethics Adviser, p 10.
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Committee view

There is considerable merit in the suggestion made by the Chief Commissioner of the ICAC.
Inclusion of reference to the Compliance Officer in the relevant section of the Members’ Code
of Conduct would emphasize the power given is in the context of enforcement of the Code.
Without this amendment the Code would convey an impression that only substantial breaches
of the Code would be enforced by the House. As the Compliance Officer resolution already
includes an amendment to the Code of Conduct by the addition of a clause regarding bullying
and harassment, this could be included as part of clause 5.

Recommendation 6

That clause 3 of the proposed resolution be amended to require the second paragraph of clause
9 of the Member’s Code of Conduct to refer to the Compliance Officer, as follows:

“Breaches of this Code may result in actions being taken by the House in relation to the
Member. A substantial breach of this Code may constitute corrupt conduct for the purposes
of the Independent Commission Against Corruption Act 1988. A minor breach of this Code
may be the subject of an investigation by the Compliance Officer”.

3.43

3.44

3.45

3.46

Do the powers to investigate extend to Ministers and Ministerial staff?

Ministers and parliamentary secretaries are covered by a Ministerial Code of Conduct, which
has specific disclosure requirements and has more onerous obligations than for ordinary
members, particularly regarding conflicts of interest.” Breaches of this Code can be investigated
by the ICAC under the same statutory provisions which empower the agency to undertake
investigations for substantial breaches of the Members Code of Conduct. The Compliance
Officer is not empowered to investigate breaches of the Ministerial Code.

However, every Minister is also a member of parliament, and is therefore bound by the
Members’ Code of Conduct. If a complaint is made against a Minister that relates to a minor
breach of the Members’ Code, the Compliance Officer can investigate. There is no distinction
made between Ministers and other members of parliament.”

The situation for ministerial staffers is however different depending on whether they are the
subject of the complaint or the person making the complaint. Under s7 of Members of Parliament
Staff Act 2073 employment conditions of ministerial staff are determined by the Premier.
Misconduct can be investigated as disciplinary matters under existing mechanisms.

When a ministerial staffer seeks to lodge a complaint about a member, whether they are their
Minister or another member the position is different — the staffer is able to make a complaint
and have it investigated by the Compliance Officer. This may provide an option to a ministerial
staffer to pursue a complaint for independent investigation outside of their current structure.
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Independent Commission Against Corruption Amendment (Ministerial Code of Conduct)
Regulation 2014.

Submission 1, Mr David Blunt, Clerk of the Parliaments, p 9.
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Chapter 4  Investigations and Referral Protocols

This chapter considers the investigations protocol required to be developed by the Compliance Officer
once appointed. This protocol is to include the referral mechanisms to other agencies.

4.1

4.2

4.3

How will complaints be received and investigated?

The proposed resolution is not intended to be prescriptive as to how the Compliance Officer
will receive complaints and conduct investigations. Clause 5(a) requires the officer within three
months of appointment to develop a protocol to cover these matters, such protocol being
approved by the Privileges Committee then later tabled in the House. This protocol is required
to cover:

° how complaints are received,

o the manner and method by which they are assessed and investigated,

° the definition of “low level, minor misconduct”, and

° arrangements for referral of matters between the Compliance Officer and the ICAC and

other relevant bodies.

The Clerk of the Parliaments advises that this is based upon the model of the ACT Legislative
Assembly which also requires the Commissioner to develop such a protocol within three
months of appointment.” During the original research work undertaken in 2016 and 2017, a
draft protocol was prepared, and while this could be provided to the officer the Clerk in his
submission advises it is only a draft prepared for assistance.

The website of the Commissioner for Standards in the UK provides plain language advice on
the way to make a complaint, how this is investigated and what happens next in a “Frequently
Asked Questions” document.” In information on the website about the Behaviour Code for
Members, the steps to make a complaint are explained as follows:

o Step 1: Details of a complaint are taken from a helpline or by emailing the Standards
Commissioner
. Step 2: The Commissioner completes a preliminary assessment to decide whether to go

to a full investigation. This assessment includes identifying potential witnesses and what
is hoped to be achieved as an outcome, including options for informal resolution.

. Step 3: The Commissioner discusses the complaint further with the complainant, requests
additional evidence such as emails and any witnesses necessary to complete the
investigation. The subject of the complaint will also be interviewed. An external
independent investigator may conduct some or all of this investigation stage.

° Step 4: After reviewing all the evidence, the investigator will produce a report detailing
their findings and whether the complaint should be upheld or not upheld. The
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Submission 1, Mr David Blunt, Clerk of the Parliaments, p8.
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4.4

4.5

4.6

4.7

4.8

complainant, the subject of the complaint and the relevant HR Team will all receive copies
of the report.”

The information goes on to explain to those wishing to make a complaint that there are four
possible outcomes:

1. A finding of no breach of the Code;

2. A resolution is agreed with the complainant and respondent during the investigation
process and the investigation is concluded without a formal finding;

3. The Commissioner finds a breach of the Code and, at the end of the investigation,
identifies appropriate remedial action such as an apology or training; or

4, The Commissioner finds a breach of the Code and remedial action cannot be agreed or
would not be appropriate.

In his submission the Chief Commissioner for the ICAC argues that the investigation protocol
needs to provide detailed information on how to make a complaint with the level of formality
required, and that like the UK Commissioner process it must be clear that members of the
public can lodge complaints.”

An issue raised by the Clerk of the Parliaments is whether Members and other parties will have
access to legal advice and representation, and how this will be funded. The Clerk suggests the
model is based upon the expeditious resolution of complaints, ideally without the need for legal
advice or representation, but that the investigation protocol needs to consider this issue.” The
position does not currently have funding for legal assistance, the only reference to engaging
external assistance to perform services for the Compliance Officer states that these may be
engaged “within budget” (clause 5(e)).

Representation by a union or support person for complainants, members the subject of
complaints or witnesses, is also not considered in the proposed resolution but could be included
in the investigation protocol, should the Compliance Officer or the Privileges Committee (in
considering its approval of the protocol) wish to address this matter.”

Those who have made submissions to the inquiry appear generally supportive of the approach
taken to require the Compliance Officer to develop their own protocol for investigations once
appointed, with the safeguard that this will need to be approved by the Privileges Committees
of both Houses. As discussed in Chapter Two, the PSA has emphasized the importance of the
manner in which investigations are carried out needs to be sensitive to preserving the right of
the complainant or someone considering a complaint, to retain control of how far their
complaint is taken and how information is shared, while following evidence based procedures
that are fair to both complainant and the person the subject of the complaint."” The current
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https://www.parliament.uk/contentassets/3df71b70e8e847f498932d63dede801a/icgs-bullying-

user-guide complainants interactive-pdfs update.pdf
Submission 6, The Hon Peter Hall QC, Chief Commissioner, Independent Commission Against
Corruption para 2.12.

Submission 1, Mr David Blunt, Clerk of the Parliaments, p 8.
See Submission 4a, Ms Peta Waller-Byrant, PSA Delegate, Public Service Association of NSW, p 2.
Submission 4a, Ms Peta Waller-Byrant, PSA Delegate, Public Service Association of NSW, p 2.
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4.9

4.10

4.11

PRIVILEGES COMMITTEE

resolution does however, at clauses 5 (b) to (d), specify how the officer will report or not report
depending upon the conclusions reached during the investigation. (See below regarding
confidentiality).

How will the position interact with existing HR functions within the parliamentary
administration?

Currently when a member’s staff or other person in the parliamentary workplace experiences
difficulty in their workplace they will either approach the office of their respective Clerk or more
frequently go to the People and Engagement (HR) section of the Department of Parliamentary
Services. Members likewise have access to the same services. Problems can be dealt with at the
point at which they are beginning to develop, conversations with a member or facilitated
discussions can significantly improve misunderstandings or differing expectations. The
Compliance Officer position however fills a gap where currently more intractable problems or
more serious incidents are left without any mechanism for further investigation or action. As
stated in Chapter Two, members are currently the only individuals in the parliamentary
workplace not bound by policies preventing bullying and harassment.

There will be other circumstances where the officer will need to interact with Parliament’s HR
function — for instance where the potential complaint involves a members’ staff as well as a
member so has staff Code of Conduct implications, or where an individual decides not to
proceed with a complaint but is in need of ongoing support.

The Compliance Officer will need to work with the HR function of DPS to work out protocols
for referral, and provide guidance as to the circumstances in which such referrals will be made.

Recommendation 7
That the referral protocol to be developed by the Compliance Officer include guidance as to:

(a)  how to receive complaints or potential complaints originally referred from the human
resources function of the parliamentary administration,

(b)  in what circumstances it is appropriate to refer a potential complainant to human
resources if they do not wish to proceed with their complaint but require other support,
and

(c)  in what circumstances human resources may be able to assist members with advice on
staff matters.

4.12

How will duplication with other agency investigations be avoided?

The Compliance Officer is intended to fill a gap in current accountability measures. When a
complaint is received it may not always be clear how serious the matters are, and there may also
be fresh matters uncovered during the investigation. A complaint of sexual harassment may,
when investigated, find witnesses providing evidence of matters more propetly dealt with by the
Anti-Discrimination Board or the Police. An apparent minor breach of the Code, once
investigated, may identify more significant breaches requiring referral to the ICAC. As
previously indicated, investigations regarding entitlements may need to be bought to the
attention of the Audit Office or the Parliament’s internal audit provider.
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4.13 A very important part of this position is therefore to establish effective protocols and
relationships with other accountability bodies. The main agencies are discussed below.
The ICAC

4.14 The Chief Commissioner of the ICAC expressed particular concern:

...a key element of the Commission’s previous proposals is that the role of a
parliamentaty investigator does not impinge upon the Commission’s jurisdiction or the
definition of corrupt conduct pursuant to the Independent Commission Against
Corruption Act 1988.101

4.15 The Commission highlights concern that there is no process in the resolution for the
Commission to be informed of an investigation by the Compliance Officer.'”” The
Commissioner notes that the ICAC may be investigating a matter which is reported at the same
time to the Compliance Officer. As the Compliance Officer’s investigation and resolution of
complaints are intended to be much quicker than the more extensive inquiries undertaken by
the ICAC there is potential that the Compliance Officer may reach conclusions which may later
be at odds with an ICAC inquiry.

4.16 The related issue raised by the ICAC is that under s53 (1) of the Independent Commission Against
Corruption Act 1988 the Commission has the power to refer a matter for investigation to any
person or body considered to be appropriate in the circumstances, even where the alleged
conduct could amount to corrupt conduct:

Because corruption can cover a wide range of misconduct, including conduct that is not
necessarily criminal in nature, many instances of relatively minor fraud, misuses of
information or abuses of office can be satisfactorily investigated by the wrongdoer’s
own agency.!®

...1t will be difficult to determine, at the commencement of an investigation, whether
the alleged conduct could meet the definition of corrupt conduct. In the Commission’s
experience, investigations into allegations of minor misconduct can lead to the
identification of more setrious or systemic misconduct.!*

4.17 For that reason the ICAC argues that the Compliance Officer should be empowered to
investigate matters potentially including matters of corrupt conduct, provided satisfactory
liaison arrangements are made between the Compliance Officer and the Commission. The
protocol should allow the Commission to retain an interest in the investigation that it refers to
the Compliance Officer, and provide an explicit provision that the Commission can in certain
circumstances assume the investigation of a complaint that has initially been received by the
Compliance Officer.

101 Submission 6, The Hon Peter Hall QC, Chief Commissioner, Independent Commission Against
Corruption para 2.2.

102 Submission 6, The Hon Peter Hall QC, Chief Commissioner, Independent Commission Against
Corruption para 2.3.

103 Submission 6, The Hon Peter Hall QC, Chief Commissioner, Independent Commission Against
Corruption para 2.5

104 Submission 6, The Hon Peter Hall QC, Chief Commissioner, Independent Commission Against
Corruption para 2.9.
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4.22
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Committee view

There is a very strong need for the Compliance Officer to hold discussions with the ICAC
during the development of an investigation protocol. The position has been proposed primarily
because of concerns there is a gap in the current accountability system where the ICAC cannot
investigate minor breaches of the Members Code of Conduct. When a complaint is made to the
ICAC it may be many months before a member will be advised that the matter is not to be
pursued, during which time the member’s status is in limbo.

A Memorandum of Understanding with the ICAC would be an important outcome from these
negotiations. Suggestions made by the Chief Commissioner such as a notification process when
an investigation is to be pursued by the Compliance Officer could form part of this MoU.

On the other hand, it will be important that the position retains its own independence and that
a complainant, hoping for a quick resolution of what is considered a minor complaint, does not
without warning find their complaint taken over by the much more complex process of the
Commission.

Changing the powers of the Compliance Officer to include matters that could “potentially”
include matters that could amount to corrupt conduct is not supported at this stage — it may
lead to confusion as to the role of the Compliance Officer, and given the limited resources likely
to be available it would be preferable to deal with this issue in a referral process in the MoU.

The Compliance Officer may, in the course of an investigation into an apparently minor breach
of the Code, discover instead that it is the tip of an iceberg and there are substantial breaches
of the Code amounting to corruption. If so the Compliance Officer, like any ethical citizen,
would, the Committee expects, refer the matter to the ICAC as the appropriate body to
investigate.

Recommendation 8

That as part of the development of an investigation protocol the Compliance Officer prepare
a draft Memorandum of Understanding with the ICAC, including a notification process.

4.23

4.24

4.25

The Office of the Ombudsman and Public Interests disclosures

The NSW Ombudsman drew the committee’s attention to the potential for an aspect of the
Compliance Officer’s role to overlap with existing laws concerning the protection of disclosures
about wrongdoing by public officials.

The Public Interest Disclosures Act 1994 provides for the protection of disclosures made by public
officials about certain types of workplace wrongdoing: corrupt conduct, maladministration,
serious and substantial waste, government information contraventions and local government
pecuniary interest contraventions.

Public interest disclosures can be made by ‘public officials’ about ‘public officials’. The term
‘public official’ as it applies to the Parliament refers to:
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4.26

4.27

4.28

. a person employed by the Speaker of the Legislative Assembly, the President of the
Legislative Council, or both'”

. a person employed under the Mewbers of Parliament Staff Act 2013'°

. contractors engaged to provide services to the parliamentary Department/s"”

. volunteers and interns who are performing public official functions.'”

A member of Parliament is a ‘public official’, but not for the purposes of a disclosure made by
the member."”

The protections afforded to persons making protected disclosures are significant. For example:

. A person who takes detrimental action against another person that is substantially in
reprisal for the other person making a public interest disclosure is guilty of an offence.'”

. A public official who takes detrimental action against another person that is substantially
in reprisal for the other person making a public interest disclosure is liable to disciplinary
: 111
action.

o A person who makes a public interest disclosure is not subject to any liability for making
the disclosure.'"

The administrative departments of the Parliament!”® have each adopted a Public Interests

Disclosures Policy in the same terms.'"* The Policy provides that to be protected under the
Public Interest Disclosures Act 1994 a disclosure about a member of Parliament must be made to
the ‘principal officet’ of one of the parliamentary departments.'” The term ‘principal officer’ is
defined in the Act in relation to the Parliament as follows:

o For the Department of the Legislative Assembly — the Clerk and the Speaker
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109

110
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Public Interest Disclosures Act 1994, section 4A(1)(a)(ili).
Public Interest Disclosures Act 1994, section 4A(1)(al).

Public Interest Disclosures Act 1994, section 4A(1)(b) and section 4(1) (definition of 'public authority');
Department of the Legislative Council, Public interest disclosures policy, February 2020, pp 1, 7.

Public Interest Disclosures Act 1994, section 4A(1)(iv), Department of the Legislative Council, Public
interest disclosures poligy, February 2020, pp 1, 8.

Public Interest Disclosures Act 1994, section 4A(1)(a)(ii). This means that a member cannot make a public
interest disclosure under the Act but can be the subject of a disclosure - Department of the Legislative
Council, Public Interest Disclosures policy, February 2020, p 7.

Public Interest Disclosures Act 1994, section 20(1).

Public Interest Disclosures Act 1994, section 20(1B).

Public Interest Disclosures Act 1994, section 21.

Department of the Legislative Council, Department of the Legislative Assembly and Department of
Parliamentary Services.

Each of the patliamentary departments is a ‘public authority’ under the Act and is required to have a
policy that provides for its procedures for receiving, assessing and dealing with public interest
disclosutes: Public Interest Disclosures Act 1994 section 4(1), section 6D.

Department of the Legislative Council, Public interest disclosures policy, February 2020, p 12. A person
may also make a public interest disclosure about a member of Parliament to ICAC: Department of
the Legislative Council, Public interest disclosures policy, February 2020, p 12.
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o For the Department of the Legislative Council — the Clerk and the President

. For the Department of Parliamentary Services (DPS) — the Speaker, the President and the
Chief Executive of DPS."

The principal officer assesses reports received by/or referred to them, determines whether
reports should be treated as a public interest disclosure and decides how the report should be
dealt with. The principal officer is also responsible for referring evidence of a reprisal to the
Commission of Police or the ICAC in certain circumstances.'"”

A “disclosure officer” receives a report of wrongdoing, carries out a preliminary assessment and
forwards the report to the principal officer for full assessment.'®

The Public Interest Disclosures Act 1994 and the Policy include measures to guard against abuses
of the protected disclosures procedures. For example, a disclosure made solely or substantially
with the motive of avoiding dismissal or other disciplinary action is not a public interest
disclosure."” The Act and the Policy also include requirements concerning the protection of the
confidentiality of disclosures.'”

In its submission to the inquiry the NSW Ombudsman noted that complaints to the Compliance
Ofticer have the potential to cover the same sorts of conduct as are addressed in public interest
disclosures and suggested that the committee may wish to consider how the Compliance Officer
position would intersect with the existing disclosures regime:

PIDs [public interest disclosures] can be made by ‘public officials’ about a range of
workplace wrongdoing, including corrupt conduct, maladministration, and setious and
substantial waste. It is therefore possible that a complaint to a Compliance Officer for
the NSW Patliament might also constitute a PID. Given this possibility the Committee
may wish to consider how the proposed role of Compliance Officer would fit with
existing PID arrangements, and whether existing PID policies may need to be revised
if the Compliance Officer role is established.!?!

The NSW Ombudsman gave the following examples of specific issues the committee may wish
to consider:

o nomination of the Compliance Officer as a ‘disclosure officer” under relevant
PID policies,
. processes to ensure that the Compliance Officer properly assesses complaints to

determine whether they are also PIDs, and
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Public Interest Disclosures Act 1994, section 4(1), ‘principal officer of a public authority’.
Department of the Legislative Council, Public interest disclosures policy, February 2020, p 9.
Department of the Legislative Council, Public interest disclosures policy, February 2020, p 10.

Public Interest Disclosures Act 1994, section 18; Department of the Legislative Council, Public interest
disclosures policy, February 2020, p 12.

Public Interest Disclosures Act 1994, section 22; Department of the Legislative Council, Public interest
disclosures policy, February 2020, p 16. See also Parliament of NSW, Investigating public interest disclosures,
Guidelines, February 2020, pp 5-6, 10.

Submission 3, Mr Paul Miller, (then) Acting NSW Ombudsman, p 1.
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4.34

4.35

4.36

4.37

4.38

4.39

. in cases where a complaint is (or might be) a PID, arrangements to ensure that it
is dealt with in compliance with the PID Act and expected standards of
practice.1??

The NSW Ombudsman also advised that its Public Interests Disclosures unit is available to
provide advice and guidance in relation to the above matters.'”

Committee view

The Committee notes that the Parliament’s Public Interest Disclosures Policies currently require
that reports of wrongdoing by members must be made to a ‘principal officer’, being a Presiding
Officer or departmental head, to attract the protections of the Protected Disclosures Act 1994.
However, with the establishment of a Compliance Officer position complaints about members’
conduct will be more likely to be made to the Compliance Officer than to Presiding Officers or
departments.

In the Committee’s view this evolution in the system for regulating members’ conduct should
be reflected in a refinement to the protected interest disclosure procedures by extending the
procedures to cover disclosures made to the Compliance Officer. Such a reform would provide
protection for complainants and facilitate the work of the Compliance Officer, especially for
member’s staff.

The Committee supports the suggestion by the NSW Ombudsman for the Compliance Office
to be nominated as a ‘disclosure officer’ in the Parliament’s Public Interest Disclosures policies.
The effect of such an amendment would be that a report of misconduct in accordance with the
Protected Disclosures Act 1994 would attract the protections of the Act if it was made either to a
‘principal officer’ or to the Compliance Officer and referred to a ‘principal officer’. The
Compliance Officer would have the functions of a ‘disclosure officer’ set out in the Policy
including making a preliminary assessment of the report of misconduct.

While the ability to receive disclosures is necessary and valuable, the Compliance Officer under
this suggestion would be in an inferior position to the Clerks and the Chief Executive in not
being able to determine whether a matter is a PID, as they could not be designated a “principal
officer”. In developing a referral protocol the Compliance Officer should discuss with the
Ombudsman whether this could be rectified either through minor statutory amendment or
whether it can be achieved by appropriate wording within the Parliament’s Public Interest
Disclosures policies.

The committee also supports the suggestions made by the NSW Ombudsman for the
development of procedures to ensure that the Compliance Officer complies with relevant
requirements and standards relating to public interest disclosures. The Officer could work with
the NSW Ombudsman specialist unit on public disclosures to incorporate this into the
investigations protocol.

122
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Submission 3, Mr Paul Miller, (then) Acting NSW Ombudsman, p 2.
Submission 3, Mr Paul Miller (then) Acting NSW Ombudsman, p 2.
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Recommendation 9

That:

(a) the Compliance Officer be nominated as a ‘disclosure officer’ under the Parliament’s
public interest disclosure policies,

(b) processes be developed to ensure that the Compliance Officer propetly assesses
complaints to determine whether they are also public interest disclosures, and

(0 arrangements be put in place to ensure that, in cases where a complaint is or might be

a public interest disclosure, it is dealt with in compliance with the Public Interest
Disclosures Act 1994 and expected standards of practice including the Parliament’s
public interest disclosure policies.

4.40

4.41

4.42

Referral to other agencies of harassment complaints

Complaints relating to bullying and harassment will not come within the ambit of the ICAC,
one of the reasons for establishing the Compliance Officer position under its current terms. It
may be that the complexity or seriousness of a complaint leads the Compliance Officer to refer
the matter for further investigation to an agency with greater resources. For a complaint where
it becomes apparent that sexual harassment may have occurred, for instance, it would be
necessary for the Anti-Discrimination Board to be consulted as to whether an offence under
section 22 (b) of the Awnti-Discrimination Act 1977 should be investigated.

The Clerk of the Parliaments recommends that where clause 5(a) includes a requirement for the
protocol to address referral of matters between the Compliance Officer and “other relevant
bodies” could add the words “including the most appropriate body in relation to harassment

matters”. '

Committee view

The Committee supports the additional words suggested by the Clerk, to ensure the protocol
developed includes specific consideration of referral on harassment matters.

Recommendation 10

That the words “including the most appropriate body in relation to bullying and harassment
matters” be added after the words “other relevant bodies™ in clause 5(a) to ensure the protocol
to be developed includes consideration of referral to agencies able to address bullying and
harassment.

4.43

ICAC and the Impact of Operation Keppel

In his submission the Chief Commissioner of the ICAC advised that their current investigation,
into the alleged conduct of the former Member for Wagga Wagga, Daryl Maguire may have an

124

Submission 1, Mr David Blunt, Clerk of the Parliaments, p 8.
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4.44

4.45

4.46

4.47

4.48

impact on topics that are the subject of this Privileges Committee inquiry. Their investigation,
Operation Keppel, may result in recommended changes to the Members’ Code of Conduct.'”

In this regard the Committee notes it is required to review the Members’ Code of Conduct once
each Parliament, and this would provide an opportunity to consider any amendments the ICAC
may suggest and their impact on the functions or responsibilities of the Compliance Officer.

Will all aspects of investigations by confidential?

The Compliance Officer resolution in its current form is based upon a system in which
complaints are received confidentially, investigated and resolved quickly and in most cases
rectification agreed to or the complaint dismissed. This is reflected in a number of clauses:

° clause 1 “expeditiously and confidentially deal with low level minor misconduct matters”

. clause 2(a) — “the Compliance Officer may receive and investigate complaints
confidentially”

. clause 2 (b) “members or the parliamentary administration may seek confidential advice”

. clause 5 (c) — the Compliance Officer will only report to the House if the member has
refused to comply with a rectification order, and provided the complainant consents to
the making of the report

. clause 5 (d) — no report to the house is required where the breach is minor or inadvertent
and the member has taken action to rectify the breach

° clause 7 — the records of the Compliance Officer are “not to be made public” except
under certain circumstances.

There are safeguards in the resolution for both the complainant and the member the subject of
the complaint in the confidential nature of these operations. It would be expected that most
complaints will be resolved, and the only public reporting will be in anonymous statistics in the
annual report provided by the Compliance Officer.

As will be seen in Chapter Five, there is protection given to members who are the subject of
complaints that have been made public prior to investigation by the Officer, by enabling them
to consent to records being made public (clause 7).

How will the Compliance Officer deal with vexatious complaints?

Members of parliament are particularly vulnerable to the risk of vexatious complaints, whether
made for political purposes by opponents or for other reasons. In his submission to the inquiry
the Chief Commissioner of the ICAC acknowledges this occurs with complaints to their agency:

In the Commission’s experience, complainants sometimes publicise the fact they have
made a complaint. This can have a detrimental effect on any investigation and
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Submission 4, The Hon Peter Hall QC, Chief Commissioner, the ICAC para 3.1 — 3.2.
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reputation of persons named. This is sometimes referred to as “weaponising” the
complaints process.!20

The ICAC Chief Commissioner also quotes the concerns of the UK Parliamentary
Commissioner for Standards expressed in her 2019/20 annual report that “unscrupulous”
complainants use the media to publicise complaints made, when the process is meant to be
confidential for the protection of all parties.'”’

Clause 5 (d) of the proposed resolution provides a mechanism by which the Compliance Officer
can assess a complaint as not having sufficient evidence or insufficient evidence to substantiate
an investigation, and for the member and the complainant to be advised in writing of the
decision.

Committee view

The Committee believes the current resolution considers the possibility that some complaints
may be made without substance, and provides a way for these to be dealt with quickly. Trivial
complaints are covered effectively by this process. However there needs to be more in depth
consideration of how to deal with vexatious complaints. The protocol to be developed by the
Compliance Officer when appointed should address this more directly.

Recommendation 11

That the protocol to be developed by the Compliance Officer consider the most appropriate
way to deal with vexatious complaints and how to prevent the potential for abuse of the
complaints process for political purposes.

4.52

4.53

Will the Compliance Officer be able to investigate a complaint by a member of one
House against another?

There was support in the submission from the Patliamentary Ethics Adviser'® for each House
to have different processes if agreement cannot be reached during the current inquiries and
subsequent consideration by the Houses. This is consistent with the approach in the UK, where
the House of Lords and the House of Commons have separate schemes.

A difficulty will arise if a complaint is made by a member in one House against a member from
another House, particularly in regard to a bullying or harassment allegation which may involve
both members being required to respond to requests to co-operate during the investigation. If
the resolutions regarding powers, mode of investigation and reporting differ, the issue of comity
will arise. Each member will be required to comply with the resolution of their House,
potentially creating inconsistencies within the investigation and complexity for the Compliance
Officer.

126

127

Submission 6, The Hon Peter Hall QC, Chief Commissioner, the Independent Commission Against
Corruption, para 7.5

Submission 6, The Hon Peter Hall QC, Chief Commissioner, the Independent Commission Against
Corruption, para 7.6

Submission 7, Mr John Evans, Parliamentary Ethics Adviser, p 6.
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4.54

4.55

A solution proposed by the Parliamentary Ethics Adviser is to narrow the resolution to one
which describes only the appointment process and the functions of the Compliance Officer,
and thereafter require further detail, some of which is in the current resolution, to be tabled
later in each House as draft protocols for investigation and reporting, with those protocols the
referred as the subject of further inquiry.'”

Committee view

The Committee believes it is important that both Houses endorse the Compliance Officer
position and the way it will operate. This is particularly the case for the process under which
investigations take place. While the House of Commons and House of Lords have different
Standards Commissioners and differing processes, the Committee does not believe this is
desirable for the NSW Parliament. The suggestion by the Parliamentary Ethics Adviser of a
pared down initial resolution, followed by a more detailed resolution tabled in each House for
consideration, is one last resort if agreement cannot be reached during the current inquiry
process. Alternatively as a last resort there is the option of one House going alone if the other
House does not support the establishment of the position or is unduly delayed in coming to a
final decision. This is undesirable — having a two tiered system where one House is held to a
higher standard of accountability than its counterpart is not in the interest of either House.

Recommendation 12

That the Privileges Committees in both Houses attempt to expeditiously find agreement on a
form of the resolution acceptable to the members they represent, and only as a last resort
should the Legislative Council establish a Compliance Officer solely under its own procedures.
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Submission 7, Mr John Evans, Parliamentary Ethics Adviser, p5.
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Chapter 5  Reporting and oversight

This chapter considers the Compliance Officer’s ability to report on investigations and other functions,
and the oversight by the Privileges Committee of the position.

5.1

5.2

5.3

5.4

How will the Officer report on outcomes of an investigation?

The 2014 proposal by this Committee for the appointment of a Commissioner for Standards
provided that:

. The Commissioner would report to the Privileges Committee or other oversight
committee designated by the House if the Commissioner found serious misconduct by a
member. The committee would review the Commissioner’s findings and make a report
to the House recommending any sanctions.

) If the Commissioner found no misconduct or only a minor transgression the
Commissioner would not make a report but would publish the findings and relevant
evidence on his or her Webpage.130

These proposals were informed by procedures in the UK House of Commons where the
Commissioner for Standards dealt with minor or inadvertent breaches of the rules through a
rectification process but reported more serious breaches to a committee which could
recommended sanctions to the House.'!

In contrast to the approach adopted by this committee, the 2014 proposal by the Legislative
Assembly Standing Committee on Parliamentary Privilege and Ethics for the appointment of
Ethics Commissioner provided for the Commissioner to have a discretion to either keep
findings confidential or report findings to the House with recommended sanctions depending
on the seriousness of the breach."”” The Assembly committee noted that while the UK model
provided for the commissioner to a report to a committee in British Columbia the relevant
commissioner reported directly to the House."”

Under the current resolution for the appointment of a Compliance Officer:

. The Compliance Officer can resolve complaints involving minor or inadvertent breaches
of the rules by the use of orders for reimbursement or recommendations for rectification
without making any report to the House (paragraph 5(c)).

130

131

133

NSW Legislative Council Privileges Committee, Recommendations of the ICAC regarding aspects of the Code
of Conduct for Members, the interest disclosure regime and a parliamentary investigator, Report 70, June 2014,
Recommendation 8, pp 64-65.

NSW Legislative Council Privileges Committee, Recommendations of the ICAC regarding aspects of the Code
of Conduct for Members, the interest disclosure regime and a parliamentary investigator, Report 70, June 2014, pp
50-51.

NSW Legislative Assembly, Standing Committee on Parliamentary Privilege and Ethics, Inquiry into
matters arising from the ICAC report entitled “Reducing the opportunities and incentives for corruption in the State’s
management of coal resonrces, Report 2/55, July 2014, Recommendation 4, p vii, p 14

NSW Legislative Assembly, Standing Committee on Parliamentary Privilege and Ethics, Inquiry into
matters arising from the ICAC report entitled “Reducing the opportunities and incentives for corruption in the State’s
management of coal resonrces, Report 2/55, July 2014, Recommendation 4, p vii, p 13.
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5.5

5.6

5.7

5.8

o If the member does not comply with such an order or recommendation and the
complainant consents to the making of a report, the Compliance Officer may recommend
coercive action and report to the House (paragraph 5(b)).

In his submission to this inquiry the Clerk of the Parliaments explained that a role for the
Privileges Committee in considering reports has not been further explored as it was not part of
the Legislative Assembly’s 2014 proposal, and insisting on reporting via the Privileges
Committees would have made it very difficult to reach agreement on a joint proposal.”™

However, submissions from the UK House of Commons Commissioner for Standards and the
Parliamentary Ethics Adviser expressed support for a system in which investigation outcomes
are reported to an intermediate body rather than directly to the House.

Reporting paths for commissioners in the UK, Scotland and the ACT

In the United Kingdom, Scotland and the ACT a parliamentary commissioner reports the
outcomes of investigations to a committee or independent panel rather than direct to the House.

In the House of Commons:

. Breaches of the Code of Conduct (other those involving bullying, harassment or sexual
misconduct) are investigated by the Commissioner for Standards. If the Commissioner
does not uphold a complaint or if a complaint is resolved by the rectification procedure
the Commissioner reports that conclusion briefly to the committee and publishes the
decision and evidence on the website."” If a breach is not suitable for rectification the
Commissioner reportts the facts and conclusions to the Committee on Standards which
reports to the House setting out its conclusions and any recommendations for action."

. Complaints about bullying, harassment or sexual misconduct are investigated by an
independent investigator in the first instance. The investigator is overseen by and reports
to the Commissioner for Standards who decides whether the complaint should be
upheld.”” If a sanction beyond the Commissioner’s powers is contemplated the
Commissioner refers the matter to the Independent Expert Panel.”™ The Panel
determines the appropriate sanction in cases referred to it by the Commissioner, hears
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Submission 1, Clerk of the Parliaments, p 9.

The Commissioner may submit a memorandum to the Committee on a complaint that is not upheld
if it is of particular seriousness or raises wider issues. In such a case the committee will consider the
Commissioner’s conclusions and submit its own report to the House: UK House of Commons, The
Code of Conduct together with the Guide to the rules relating to the conduct of members, 8 January 2019, p 42.
UK House of Commons, The Code of Conduct together with the Guide to the rules relating to the conduct of
members, 8 January 2019, p 43.

UK House of Commons, Standing Order 150(2)(f); UK Parliament, Using the Independent Complaints
and Grievance S [/76’/776 (ICGS): guide for complainants, p 6,

UK House of Common, SO 150(2)(f). The Independent Expert Panel consists of eight external
members appointed by the House: UK House of Common, SO 150A.
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appeals against decisions of the Commissioner,"”

proposes a sanction that can only be determined by the House.

and reports to the House where it
140

Complaints about the misuse of the scheme for parliamentary expenses are a matter for
the Independent Parliamentary Standards Authority (IPSA). IPSA must refer a member
to the Commissioner for Standards to decide whether to inquire into a potential breach
of the Code of Conduct and associated rules if it considers the member’s conduct justifies

it.]“

In the House of Lords:

Breaches of the Code of Conduct and the associated rules, including complaints involving
bullying, harassment and sexual misconduct, are investigated by the Commissioner for
Standards.'” In cases involving bullying, harassment or sexual misconduct the
Commissioner is supported by independent investigators and may delegate to the
investigator any of her investigatory functions.'*

If remedial action cannot be agreed the Commissioner reports to the Conduct Committee.
If remedial action is agreed the Commissioner’s reports are normally published only on
the Commissioner’s webpages although the Commissioner has a discretion to submit such
a report to the Conduct Committee.'*

The member concerned has a right of appeal to the Conduct Committee against the
Commissioner’s findings and any recommended sanction. In bullying, harassment or
sexual misconduct cases the complainant has a right of appeal to the Committee against
the Commissioner’s findings.'*

Having considered any appeal the Conduct Committee reports its conclusions to the
House.'*

In Scotland:

Complaints about members under the Code of Conduct are investigated by the Ethical
Standards Commissioner who reports findings of fact and conclusions to the Standards,
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UK House of Common, SO 150A, SO 150B.
UK House of Common, SO 150A(5)(d).

UK House of Commons, The Code of Conduct together with the Guide to the rules relating to the conduct of
members, 8 January 2019, pp 12, 40.

UK House of Lords, Code of Conduct for Members of the House of Lords; Guide to the Code of Conduct Code of
Conduct for House of Lords Members’ Staff, 10t edition, July 2020, p 27.

UK House of Lords, Code of Conduct for Members of the House of Lords; Guide to the Code of Conduct Code of
Conduct for House of Lords Members’ Staff, 10t edition, July 2020, p 31.

UK House of Lords, Code of Conduct for Members of the House of Lords; Guide to the Code of Condnct Code of
Conduct for House of Lords Members’ Staff, 10t edition, July 2020, p 6.

UK House of Lords, Code of Conduct for Members of the House of Lords; Guide to the Code of Conduct Code of
Conduct for House of Lords Members’ Staff, 10t edition, July 2020, p 6.

UK House of Lords, Code of Conduct for Members of the House of Lords; Guide to the Code of Conduct Code of
Conduct for House of Lords Members’ Staff, 10t edition, July 2020, p 6.

Report 83 - May 2021 47



LEGISLATIVE COUNCIL

Proposal for a Compliance Officer for the NSW Parliament

5.11

5.12

5.13

Procedures and Public Appointments Committee.'”’ The committee reports to Parliament
with recommendations for any sanctions against the member.'*

. Complaints about misuse of expenses are referred to the Scottish Parliamentary
Corporate Body (SPCB) which may report improper claims to the Standards, Procedures
and Public Appointments Committee.'"’

In the ACT the Commissioner for Standards investigates complaints about members. The
Commissioner reports to the Standing Committee on Administration and Procedure, except if
the matter involved a minor or inadvertent failure to register or declare an interest and the
member has taken action to rectify the failure."”” The Committee determines what action will be
taken in matters reported to it and includes its recommendation in a report to the House."

The views of inquiry participants

The UK House of Commons’ Parliamentary Commissioner for Standards, Kathryn Stone OBE,
submitted that the reporting procedures in the House of Commons allow for an independent
element in the process and an opportunity for appeal:

I would like to highlight that the system we have is different to your proposal. There is
an intermediate stage between the Commissioner and the House in the form of the
Standards Committee or Independent Expert Panel. This allows for an additional
independent element in the process, especially in relation to sanctioning, as well as some
opportunity for appeal.!>2

The Parliamentary Ethics Adviser made a range of suggestions concerning procedures for
reporting on investigations by the Compliance Officer drawing on the system in the UK and
his own experience. These included suggestions that:

° Investigatory reports on matters involving the Code of Conduct and breaches of the
pecuniary interests should be submitted to the Privileges Committee which would report
its conclusions and recommendations to the House. In support of this view Mr Evans
stated that:
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Scottish Patliament, Guidance on the Code of Conduct for members of the Scottish Parliament, last updated 2
February 2021, Section 9: Guidance on enforcement of the rules, paragraphs 8, 34 and 35: (Under
the Scottish Parliamentary Standards Commissioner Act 2002 the Commissioner reports on the outcome
of investigations ‘to the Parliament™ section 3(1)(b). However, ‘the ‘Parliament’ is defined to include
‘any committee of the Parliament” section 20.)

Scottish Patliament, Guidance on the Code of Conduct for members of the Scottish Parliament, last updated 2
February 2021, Section 9: Guidance on enforcement of the rules, paragraphs 8 and 39:
https:/ /www.patliament.scot/msps/105601.aspx

The committee also has the power to investigate for itself a matter reported to it by the Commissioner
Scottish Parliament, Code of Conduct for MSPs, Section 9: Enforcement of the rules, paragraph 6(c)
https://www.patliament.scot/msps/105602.aspx

ACT Legislative Assembly, Continuing resolution 5AA, paragraphs (4) and (7).

ACT Legislative Assembly, Complaining about a member of the Legislative Assembly, Update August 2019,
pl

Submission 2, Patliamentary Commissioner for Standards (UK) p2.
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[in] my experience parliamentary law and practice requires a unique knowledge,
experience and practical understanding. Members of the Privileges Committee
with the expert advice of senior officials of the House, such as the Clerk and
Deputy Clerk, are best placed to formulate recommendations to the House, while
having regard to the nuancesf parliamentary practice.!>3

. Bullying, harassment and sexual harassment should be investigated by an independent
investigator with relevant expertise."”® The investigator would be overseen by the
Compliance Officer who in appropriate cases could recommend sanctions to the
Privileges Committee, which could also hear appeals.”™ To allay concerns about cases of
bullying, harassment and sexual misconduct by members being considered by members,
lay members could be appointed to the Privileges Committee' as occurs in both Houses
of the UK Parliament."””

° There should be a different reporting scheme for decision-making and sanctions
depending on the nature of the complaint. For example, while sanctions for breaches of
the Code would be directly reported to the Privileges Committee in the first instance,
matters involving misuse of entitlements or bullying and harassment would be reported
to the relevant Presiding Officer who would bring matters to the attention of the
Privileges Committee as appropriate.'™

As indicated in Chapter Four, in his submission the Parliamentary Ethics Adviser contemplated
the possibility that the two Houses may not agree on the precise terms of the proposed
resolution for a Compliance Officer. In that event Mr Evans submitted that the Privileges
Committee should propose a scheme to meet the needs of the Legislative Council but with a
common compliance officer for both Houses.” In support of such an approach Mr Evans
suggested that the resolution establishing Compliance Officer should be confined to the terms
of appointment and basic functions and that matters such as the reporting scheme could be
addressed in the protocol and in a specific resolution of the House.'"

Committee comment

The resolution establishing the Compliance Officer provides for minor complaints to be
resolved by the rectification procedure and for complaints not capable of rectification to be
reported to the House with any recommendations for action. However, two of the submissions
to this inquiry drew attention to the benefits of procedures in the UK Patliament where the
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Submission 7, Mr John Evans, Parliamentary Ethics Adviser, p 9

The Parliamentary Ethics Adviser suggests the Anti- Discrimination Board as an example, the
Ombudsman has also offered assistance in providing expertise — Submission 3, Mr Paul Miller, (then)
Acting NSW Ombudsman, Office of the NSW Ombudsman, p 3.

Submission 7, Mr John Evans, Parliamentary Ethics Adviser, p 8.
Submission 7, Mr John Evans, Parliamentary Ethics Adviser, p 11

The House of Commons Committee on Standards consists of seven members and seven lay
members: House of Commons Standing Order 149(2)-(5). The House of Lords Conduct Committee
consists of  five  members of  the  Lotds and four  lay  members:

https://committees.patliament.uk/committee /402 /conduct-committee/membership.
Submission 7, Mr John Evans, Parliamentary Ethics Adviser, pp 9-10.

Submission 7, Mr John Evans, Parliamentary Ethics Adviser, p 6.
Submission 7, Mr John Evans, Parliamentary Ethics Adviser, pp 5-6.

Report 83 - May 2021 49


https://committees.parliament.uk/committee/402/conduct-committee/membership

LEGISLATIVE COUNCIL

Proposal for a Compliance Officer for the NSW Parliament

5.16

5.17

5.18

5.19

5.20

commissioner who investigates member's conduct reports to an equivalent to the Privileges
Committee, which reports its conclusions and recommendations to the House.

The advantages of requiring the Compliance Officer to report to the Privileges Committee
rather than directly to the House include:

° Allowing for appeals against the Compliance Officer's findings to be made and heard
before the matter is considered by the House.

. Leveraging the experience and expertise of the Privilege Committee in parliamentary law
and practice for the formulation of recommendations to the House concerning sanctions
against members or other appropriate actions in response to the outcomes of
investigations.

The Privileges Committee involvement would provide a confidential forum to discuss any
sanction recommended by the Compliance Officer against a member before reporting to the
House, in a situation where the member, under clause 5 (c) is disputing the sanction.

The Committee believes that the suggestions made by the Parliamentary Ethics Adviser
discussed above are worthy of further consideration. These include suggestions that:

° The Compliance Officer would report to the Privileges Committee in relation to breaches
of the Code of Conduct and pecuniary interest regime not capable of rectification

. Complaints of bullying, harassment and sexual misconduct would be handled by an
independent investigator with suitable expertise who would report to the Compliance
Officer (see chapter 2). In appropriate cases the Compliance Officer could recommend
sanctions to the Privileges Committee which would also be able to hear appeals.

o The Privileges Committee would include a number of lay members to address potential
concerns about bullying, harassment and sexual misconduct by members being
considered by members. This would not be relevant to other matters, such as minor
entitlements matters.

If there is not the will to incorporate these into the current resolution establishing the
Compliance Officer they could be adopted for the Legislative council only in the first instance,
with a common Compliance Officer working across both Houses. The options could then be
considered in any review of the resolution to be conducted following the initial period of its
operation.

The committee notes again that this procedure involving the Privileges Committee is only
expected to be used in a small minority of cases where rectification is not possible; the majority
of cases would be unlikely to reach this stage.
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Recommendation 13
That clause 5(b) and clause 6 of the proposed resolution be amended to require:

(a) the Compliance Officer report to the Privileges Committee in relation to breaches of
the Code and disclosure requirements when the matter is not capable of rectification

(b) that on bullying and harassment issues, an independent investigator reports to the
Compliance Officer, who then reports to the Privileges Committee when the matter is
not capable of rectification.

(©) that the Privileges Committee then recommend to the House any actions required by
the member or the House.

5.21

5.22

5.23

5.24

5.25

Can the records of the investigation be subpoenaed?

In his submission to this inquiry the Clerk of the Parliaments advises that the records of the
Compliance Officer are “records of the House” to the extent that when these records are
sufficiently connected to proceedings in patliament, they would be privileged.'”' Where the
complaint has some association with the sittings or a committee hearing, or the Register of
interests, this connection could be made. For a simple matter of misuse of entitlements,
however, records would be less likely to be privileged.

The Parliamentary Ethics Adviser suggests to mitigate any doubt, the Compliance Officer
should be appointed as an Officer of the House, and that the House pass a resolution in the
following terms:

For the avoidance of doubt, the provisions of Article 9 of the Bill of Rights 1688, applies
in relation to the proceedings of the Compliance Officer for the purposes of
“proceedings in Parliament” and the test of necessity of the proper functions the House
is intended to execute.”’162

If all records are privileged, as suggested by this resolution, their use as evidence in any court or
tribunal could not be questioned or impugned, even if they were subpoenaed.

In regard to potential use in industrial matters, it should be noted that under s26 of the Memzbers
of Parliament Staff Act 2013 the employment of a staff member, or any matter, question or dispute
relating to any such employment, is not an industrial matter for the purposes of the Industrial
Relations Act 1996, so it would be difficult to conceive of a citcumstance where records of a
complaint made by a staff member against a member could be subpoenaed for a matter before
the Industrial Court or similar.

In what circumstances will the records of the Compliance Office be made public?

Clause 7 requires the Compliance Officer to keep “records of advice given and the factual
information upon which it is based, complaints received and investigations”. Although these
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Submission 1, Mr David Blunt, Clerk of the Parliaments, p 10.
Submission 7, Mr John Evans, Parliamentary Ethics Adviser, p 11.
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are to be regarded as “records of the House” these records are not to be published, except by a
two step process — prior approval of the Compliance Officer, then by resolution of the House.
The only exceptions to this are:

. When referred to other relevant authorities according to the protocol to be developed
(see previous chapter), or

. Where the member requests that the records be made public.

5.26 The Parliamentary Ethics Adviser recommends omitting this clause, suggesting it would be
preferable to let the Compliance Officer propose an approach to record keeping in the protocol
to be developed and taken to Privileges Committee for approval.'® If this clause is retained
instead, he expresses concern about the mechanism for a member requesting that records be
made public:

...How is this to occur?

As Parliamentary Ethics Adviser I have previously informed the Committee that there
needs to be provision in a resolution of the House for a document which a Member
agrees to be made public to be able to be presented to the Clerk and deemed to be
tabled and presented to the House at the next sitting. It is only in this manner that the
document attracts parliamentary privilege.!64

5.27 His concern is that a member may choose to make public a record of the investigation, separate
from the process of a recommendation from the Compliance Officer and resolution of the
House, with doubt then as to whether the publication is protected by parliamentary privilege.

5.28 Mr Evans suggests any doubt as to the application of patliamentary privilege to the proceedings
of the Compliance Officer could be mitigated by including in the proposed resolution a
reference that Article 9 of the Bill of Rights 1688 applies to make records “proceedings in
parliament”.'” The Clerk of the Parliaments advises that in his view:

As records of the House, and to the extent the records of the Compliance Officer are
sufficiently connected to proceedings in Parliament, they would be privileged.1¢6

5.29 The Chief Commissioner of the ICAC expresses concern that the current terms of reference do
not go far enough in empowering the Compliance Officer to make records public, noting the
UK Parliamentary Commissioner for Standards publishes details of substantiated inquiries via
a public website."”” The concern is that requiring a resolution of the House to publish ¢l 5 (b)
reports (where the member refuses to comply) or other documents makes this a political
process:

While the Commission agrees that evidence and working documents held by the
Compliance Officer should not necessarily become public documents, there is a need
for finalised investigation reports to be made public in certain circumstances. The

163 Submission 7, Mr John Evans, Parliamentary Ethics Adviser, p 10.

164 Submission 7, Mr John Evans, Parliamentary Ethics Adviser, p 10.

165 Submission 7, Mr John Evans, Parliamentary Ethics Adviser, p 11.

166 Submission 1, Mr David Blunt, clerk of the Parliaments, p 10.

167 Submission 6, the Hon Peter Hall QC, Chief Commissioner, the ICAC, para 7.3.
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function performed by the Compliance Officer relies on his or her findings having a
meaningful deterrent effect and a system that promotes both transparency as well as
accountability. By itself, the annual report contemplated by clause 8 of the terms of
reference would not, in the Commission’s view, provide sufficient transparency. In any
case, it is preferable that addressing a member’s failure to comply with the authorised
powers of the Compliance Officer is not based on a political process.168

The ICAC also suggests that the Compliance Officer be given a discretion to redact the names
of individuals when publishing reports.'”’

Finally the Chief Commissioner raises the issue of a potential imbalance if reports are not
published. A complaint, when made, will often be publicised in the media, to the detriment of
the member, the subject of the complaint. If the final report, which may find the claim is not
substantiated, is not published, the damage to reputation is not addressed, and there is therefore
the risk of the complaints process being “weaponised”.'” The Chief Commissioner
recommends the investigation protocol address this issue.

Committee view

Although clause 7 makes reference to the records of the Compliance Officer being “records of
the House” the issue raised by the Parliamentary Ethics Adviser about the risk of a member
publishing without the protection of parliamentary privilege is concerning. The officer will
sometimes investigate very sensitive matters. To avoid any risk to members, adding a
mechanism to the clause to specify sow a member publishes a record would be prudent.

Recommendation 14
That the following words be added to the end of clause 7:

“A member requesting the records be made public should present the records to the Clerk, to
be tabled in the House at the next sitting.”

5.33

The Committee notes the concern of the Chief Commissioner of the ICAC that currently the
power to publish is in the hands of the House rather than providing some discretion to the
Compliance Officer. The Committee believes the way to address this is to have the Compliance
Officer report clause 5(b) cases through the Privileges Committee, which can consider whether
to recommend to the House if any records of the investigation are to be made public (see above).
This could include consideration of the amount of publicity given to the original complaint and
the impact if the outcome of any investigation is not made public. The Privileges Committee
acts in a responsible and generally non-partisan manner, and the risks of politicising the issue
are much less than if the decision is made directly by the House rather than acting on a
recommendation of the Committee.
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Submission 6, the Hon Peter Hall QC, Chief Commissioner, the ICAC, para 7.2.
Submission 6, the Hon Peter Hall QC, Chief Commissioner, the ICAC, para 7.4.
Submission 6, the Hon Peter Hall QC, Chief Commissioner, the ICAC, para 7.5 — 7.7.
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5.34

5.35

The Committee further notes that clause 5 provides a number of scenarios in which no report
is required, and that the establishment of the position is primarily meant to lead to quick and
efficient resolution of minor breaches. The concerns about the process being “weaponised”,
based no doubt on the Commission’s own experience and that of the UK, will hopefully have
less potential given the more modest aims of the Compliance Officer. If it does occur then the
annual meetings between the Compliance Officer and the Privileges Committee (clause 9)
provide the forum to raise this issue.

The Committee is concerned that there may be circumstances where timely publication is
required, where for instance the initial complaint received significant publicity and the
subsequent investigation has cleared the member of any fault. In this case there needs to be an
option for an expeditious publication process, by empowering the Privileges Committee to
publish out of session if in the view of the Committee it should not wait until the House sits.

Recommendation 15

That in circumstances where a more expeditious publication is required due to a long break
between sittings, the Privileges Committee be empowered to publish such records following a
recommendation from the Compliance Officer.

5.36

Drafting error

On an unrelated and minor matter, the wording of Clause 7 contains a drafting error where it
mentions “in accordance with paragraph 12 of the protocol”. There is no paragraph 12, and
the protocol in clause 5 (a) is required to be prepared within three months of the Compliance
Officer appointment being made, it will not be in existence when the position is established.

Recommendation 16

That the words “with paragraph 12 of the protocol” be omitted from Clause 7 of the proposed
resolution and the words “the protocol to be developed in accordance with clause 5 (a)” be
inserted instead.

5.37

What oversight will there be over the work of the Compliance Officer?

The reporting to Parliament by the Compliance Officer is similar in intent to the current
reporting requirements of the Parliamentary Ethics Adviser — annual reporting to Parliament
on numbers of members who have sought advice, the numbers and types of complaints
received, numbers of investigations and the findings of those investigations (clause 8) and an
annual meeting with the Privileges Committee of each House (clause 9). The Clerk of the
Parliaments suggests this should be seen as a minimum — that the committee meet at least
annually.'”
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Submission 1, Mr David Blunt, Clerk of the Parliaments, p 10.
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A revised resolution for the Compliance
Officer

This chapter provides a redrafted resolution based upon the recommendations made in the earlier
chapters of this report.

6.1 The recommendation below contains the revised resolution which the committee submits for
consideration by the House, in response to the referral given to it to examine the draft resolution
to establish a Compliance Officer.

Recommendation 17

That the House consider adopting the following revised resolution to establish a Compliance

Officer:

M

)

Establishment of position

That this House directs the President to join with the Speaker to make
arrangements for the establishment of the position of Compliance Officer, to
expeditiously and confidentially deal with low level, minor misconduct matters so
as to protect the institution of Parliament, all members and staff.

Functions of position

The Compliance Officer shall have the following functions:
(a)  Receive and investigate complaints

The Compliance Officer may receive and investigate complaints confidentially in
relation to alleged breaches of the members' code of conduct, not related to
conduct in proceedings of the Legislative Council or Legislative Assembly or their
committees, including:

@) misuse of allowances and entitlements,

(i)  other less serious misconduct matters falling short of corrupt conduct,

(i)  allegations of bullying, harassment and other types of grievances,

(iv) minor breaches of the pecuniary interests disclosure scheme.

(b)  Monitoring Code of Conduct for Members

The Compliance Officer shall monitor the operation of the Code of Conduct for
Members, the Constitution (Disclosures by Members) Regulation 1983 and the
members’ entitlements system, and provide advice about reform to the Privileges
Committee as required.
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(c)  Educational presentations

The Compliance Officer shall assist the Privileges Committee, Parliamentary
Ethics Adviser and the Clerk as requested in relation to the education of members
about their obligations under the Code of Conduct for Members and the
Constitution (Disclosures by Members) Regulation 1983.

(d) Informal advisory services

A member or the parliamentary administration may seek confidential advice on a
matter of interpretation of the Members’ Entitlements scheme, for the purposes
of resolving any disagreements, or any other matter within the complaints handling
functions of the position.

Amendment of the Code of Conduct for Members

The Members' Code of Conduct is amended by
(a) the addition of the following paragraph:
"Clause 10

A Member must treat their staff and each other and all those working for
Parhament' 3“5:-5‘"‘7 arec—wo PTa€e ee Of—11ata M EHt:
in the course of their parliamentary duties and activities with dignity, courtesy and
respect, and free from any behaviour that amounts to bullying, harassment or
sexual harassment”

Commentary

Section 22(b) of the Anti-Discrimination Act 1977 makes it an offence for a member to sexually
harass a workplace participant or another member in the workplace, or for a workplace
participant to sexually harass a member."

(b) the insertion into the second paragraph of clause 9 the following words:

“A minor breach of this Code may be the subject of an investigation by the
Compliance Officer”

Term of appointment

(a)  Appointment by Presiding Officers

The Presiding Officers shall appoint a Compliance Officer within three
months of the mid-term point of each Parliament, or whenever the position
becomes vacant, for the remainder of that Parliament and until the mid-term
point of the following Parliament, on such terms and conditions as may be
agreed upon with the Presiding Officers, not inconsistent with this
resolution. The proposed appointment must have the support of the
Privileges Committee in each House. An appointment may be extended for
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a period of up to six months so as to ensure there is no period in which
there is no person holding the position.

(5) Complaints investigations

(2)

(b)

Protocol

The Compliance Officer shall, within three months of his or her
appointment, develop a protocol to be approved by the Privileges
Committee and tabled in the House by the President, outlining how
complaints may be received, the manner and method by which complaints
will be assessed and investigated, the definition of low level, minor
misconduct, and arrangements for the referral of matters between the
Compliance Officer and the Independent Commission Against Corruption
and other relevant bodies (including the most appropriate agencies in
relation to bullying and harassment matters), subject to relevant legislation
(including section 122 of #he Independent Commission Against Corruption Aci).

Investigatory report to the House

Where the Compliance Officer considers that there has been a misuse of an
allowance or entitlement, the Compliance Officer may order repayment of
funds misused. Where the Compliance Officer considers that a member has
otherwise breached the Members' Code of Conduct, the Compliance
Officer may recommend corrective action.

Subject to (c) below, the Compliance Officer will make a report te-the Heuse
if, and only if, the member does not comply with the order or accept the
recommendation as the case may be, and the complainant consents to the
making of a report. This report will be presented to the Privileges
Committee, which will consider whether to adopt the recommendations of
the Compliance Officer and report to the House.

Where the complaint relates to bullying and harassment matters and has
been investigated by an expert appointed for that purpose, the expert will
report to the Compliance Officer and the Compliance Officer will only
report to the Privileges Committee where the matter is incapable of
rectification.

Minor breach

Where the Compliance Officer investigates a matter and finds that a
member has breached the Code or Regulations, but in his or her opinion
considers the breach to have been minor or inadvertent and the member
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concerned has taken such action to rectify the breach, including the making
of appropriate financial reimbursement, the Compliance Officer shall advise
in writing the member and the complainant of the finding and the action
taken by the member. No report to a House is required in this circumstance.

(d)  Declines to investigate

If the Compliance Officer receives a complaint but upon assessment
declines to investigate the matter, or upon investigation finds no evidence
or insufficient evidence to substantiate a breach of the Code of Conduct for
Members or the Constitution (Disclosure by Members) Regulation, the
Compliance Officer shall advise in writing the member and the complainant
of the decision. No report to a House is required in this circumstance.

(e)  Expert assistance

The Compliance Officer may engage the services of a person or persons to
assist with or perform services for the Compliance Officer, including
receiving complaints regarding bullying and harassment in the first instance,
and in the conduct of an investigation, within budget. The Compliance
Officer will be notified when a complaint has been made.

Powers of the Compliance Officer

The Compliance Officer shall have power to call for the production of relevant
documents and other records from members and officers of the Parliament.

Members, their staff and parliamentary officers are required to reasonably
cooperate at all stages with the Compliance Officet's inquiries including giving a
full, truthful and prompt account of the matters giving rise to a complaint.

The Compliance Officer may report any failure to comply with these provisions
to the President Privileges Committee, which will recommend whether the matter
requires the determination of the matter by the House.

Keeping of record

The Compliance Officer shall be required to keep records of advice given and the
factual information upon which it is based, complaints received and investigations.
The records of the Compliance Officer are to be regarded as records of the House
and are not to be made public without the prior approval of the Compliance
Officer and resolution of the House, except for the referral of information
between the Compliance Officer and other relevant authorities in accordance with

paragraph—12-ef theprotoeel the protocol to be developed in accordance with

clause 5 (a), or where the member requests that the records be made public.

A member requesting the records be made public should present the records to
the Clerk, to be tabled in the House at the next sitting. During an extended break
in sittings the Privileges Committee is empowered to publish records of the
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Compliance Officer, on the recommendation of the Officer that expeditious
publication is required.

(8) Reports to Parliament

In addition to reports on investigations, the Compliance Officer shall be required
to report to the Parliament annually on the performance of his or her functions
including the number of members who sought advice, the number and types of
complaints received and the number of investigations undertaken and the findings
of those investigations. All reports from the Compliance Officer are to be tabled
by the President on the next sitting day after receipt.

(9) Annual meeting with relevant committees

The Compliance Officer is to meet annually with the Privileges Committee of the House.
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Appendix 1 Submissions

No. Author
The Clerk of the Parliaments

2 Parliamentary Commissioner for Standards (UK)
NSW Ombudsman

4 Public Service Association of NSW

4a Public Service Association of NSW

5 Audit Office of New South Wales

6 NSW Independent Commission Against Corruption

7 Mr John Evans, Parliamentary Ethics Adviser

8 The Ethics Centre
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Appendix 2 Chapter 4 of the Privileges Committee 2014
report
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Appendix 3 Guiding Principles: A reporting process for
NSW Parliament MoPS staff (extract from
PSA's supplementary submission)
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Appendix 4 Minutes

Draft Minutes no. 14

Wednesday 9 December 2020

Privileges Committee

Room 814/815, Patliament House, Sydney, 12.30 pm

1. Members present
Mr Primrose(Chair)
Mr Donnelly
Mr Khan
Mrs Maclaren-Jones
Mr Mason-Cox
Mrs Ward.
In attendance: Steven Reynolds, Jenelle Moore and Noora Hijazi.
2.  Apologies

Ms Faehrmann

Revd Mr Nile.
3. Draft minutes

Resolved, on the motion of Mr Donnelly: That draft minutes no. 13 be confirmed.
4. Inquiry into the proposal for a Compliance Officer for the NSW Parliament

4.1 Terms of reference

The committee noted the following terms of reference adopted by the House on 17 November 2020. The

committee additionally noted that a similar terms of reference has been sent to the Legislative Assembly

Standing Committee on Patliamentary Privilege and Ethics.

) The Privileges Committee review the following proposed resolution for the establishment of a
Parliamentary Compliance Officer, as brought forward by the President, in the same terms as the
proposal brought forward by the Speaker in the Legislative Assembly:

Proposed resolution to establish a position of Compliance Officer

(1) Establishment of position
That this House directs the President to join with the Speaker to make arrangements for the
establishment of the position of Compliance Officer, to expeditiously and confidentially deal
with low level, minor misconduct matters so as to protect the institution of Parliament, all
members and staff.

(2) Functions of position
The Compliance Officer shall have the following functions:
(a)  Receive and investigate complaints
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The Compliance Officer may receive and investigate complaints confidentially in relation to
alleged breaches of the memberts' code of conduct, not related to conduct in proceedings of
the Legislative Council or Legislative Assembly or their committees, including:

@ misuse of allowances and entitlements,

(i)  other less serious misconduct matters falling short of corrupt conduct,

(i)  allegations of bullying, harassment and other types of grievances,

(iv)  minor breaches of the pecuniary interests disclosure scheme.

(b)  Monitoring Code of Conduct for Members

The Compliance Officer shall monitor the operation of the Code of Conduct for Members,
the Constitution (Disclosures by Members) Regulation 1983 and the members’ entitlements
system, and provide advice about reform to the Privileges Committee as required.

(¢)  Educational presentations

The Compliance Officer shall assist the Privileges Committee, Parliamentary Ethics Adviser
and the Clerk as requested in relation to the education of members about their obligations
under the Code of Conduct for Members and the Constitution (Disclosures by Members)
Regulation 1983.

(d)  Informal advisory services
A member or the parliamentary administration may seck confidential advice on a matter of

interpretation of the Members’ Entitlements scheme, for the purposes of resolving any
disagreements.

Amendment of the Code of Conduct for Members

The Members' Code of Conduct is amended by the addition of the following paragraph:
"Clause 10

Members must treat their staff and each other and all those working for Parliament in a manner
compatible with a safe workplace, free from harassment.

Commentary
Section 22(b) of the Anti-Discrimination Act 1977 makes it an offence for a member to sexually harass a
workplace participant or another member in the workplace, or for a workplace participant to sexually harass a

member."

Term of appointment

(a)  Appointment by Presiding Officers

The Presiding Officers shall appoint a Compliance Officer within three months of the
mid-term point of each Parliament, or whenever the position becomes vacant, for the
remainder of that Parliament and until the mid-term point of the following Parliament.
The proposed appointment must have the support of the Privileges Committee in each
House. An appointment may be extended for a period of up to six months so as to
ensure there is no period in which there is no person holding the position.
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(b)

Dismissal

The Compliance Officer may only be dismissed by the Chief Executive Officer of the
Department of Parliamentary Services with the consent of the President and Speaker.

(5) Complaints investigations

@)

(b)

©

C)

©

Protocol

The Compliance Officer shall, within three months of his or her appointment, develop
a protocol to be approved by the Privileges Committee and tabled in the House by the
President, outlining how complaints may be received, the manner and method by which
complaints will be assessed and investigated, the definition of low level, minor
misconduct, and arrangements for the referral of matters between the Compliance
Officer and the Independent Commission Against Corruption and other relevant
bodies, subject to relevant legislation (including section 122 of the Independent
Commission Against Corruption Act).

Investigatory report to the House

Where the Compliance Officer considers that there has been a misuse of an allowance
or entitlement, the Compliance Officer may order repayment of funds misused. Where
the Compliance Officer considers that a member has otherwise breached the Members'
Code of Conduct, the Compliance Officer may recommend corrective action.

Subject to (c) below, the Compliance Officer will make a report to the House if, and
only if, the member does not comply with the order or accept the recommendation as
the case may be, and the complainant consents to the making of a report.

Minor breach

Where the Compliance Officer investigates a matter and finds that a member has
breached the Code or Regulations, but in his or her opinion considers the breach to
have been minor or inadvertent and the member concerned has taken such action to
rectify the breach, including the making of appropriate financial reimbursement, the
Compliance Officer shall advise in writing the member and the complainant of the
finding and the action taken by the member. No report to a House is required in this
circumstance.

Declines to investigate

If the Compliance Officer receives a complaint but upon assessment declines to
investigate the matter, or upon investigation finds no evidence or insufficient evidence
to substantiate a breach of the Code of Conduct for Members or the Constitution
(Disclosure by Members) Regulation, the Compliance Officer shall advise in writing the
member and the complainant of the decision. No report to a House is required in this
circumstance.

Expert assistance
The Compliance Officer may engage the services of persons to assist with or perform

services for the Compliance Officer, including in the conduct of an investigation, within
budget.
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Powers of the Compliance Officer

The Compliance Officer shall have power to call for the production of relevant documents
and other records from members and officers of the Parliament.

Members, their staff and parliamentary officers ate required to reasonably cooperate at all
stages with the Compliance Officer's inquiries including giving a full, truthful and prompt

account of the matters giving rise to a complaint.

The Compliance Officer may report any failure to comply with these provisions to the
President, for determination of the matter by the House.

Keeping of record

The Compliance Officer shall be required to keep records of advice given and the factual
information upon which it is based, complaints received and investigations. The records of the
Compliance Officer are to be regarded as records of the House and are not to be made public
without the prior approval of the Compliance Officer and resolution of the House, except for
the referral of information between the Compliance Officer and other relevant authorities in
accordance with paragraph 12 of the protocol or where the member requests that the records

be made public.

Reports to Parliament

In addition to reports on investigations, the Compliance Officer shall be required to report to
the Parliament annually on the performance of his or her functions including the number of
members who sought advice, the number and types of complaints received and the number
of investigations undertaken and the findings of those investigations. All reports from the
Compliance Officer are to be tabled by the President on the next sitting day after receipt.

Annual meeting with relevant committees

The Compliance Officer is to meet annually with the Privileges Committee of the House.

The committee noted Chapter 4 of the Privileges Committee report Recommendations of the ICAC regarding
aspects of the Code of Conduct for Members, the interest disclosure regime and a parliamentary investigator June 2014, which
recommended the appointment of what is now proposed to be a parliamentary compliance officer.

4.2 Submissions

Resolved on the motion of Mrs Maclaren-Jones:

1.

That the committee invite joint submissions with the Legislative Assembly Privileges Committee from
the following:

Independent Commission Against Corruption

Members of the Legislative Council

Cletk of the Parliaments (LC committee) Clerk of the Legislative Assembly (LA Committee)
Ethics Adviser

Auditor-General

Ombudsman

Standards Commissioner UK

ACT Legislative Assembly Standards Commissioner

Parliament of Victoria
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e DPSA, Media Entertainment and Arts Alliance (MEAA) and United Services Union.

2. That members nominate any additional stakeholders within 48 hours of this meeting.

The committee noted that submissions would also be received from other individuals consistent with
general committee practice. The committee noted that the resolution establishing the Privileges Committee
does not allow for the committee to deal with individual grievances.

4.3 Timeline
Resolved on the motion of Mrs Maclaren-Jones: That the committee adopt the following inquiry timeline:

e Submissions close: 3 February 2021

e  Half day hearing: 10 February 2021

e Report deliberative: Sitting week of 16-18 March 2021
e Report tabled: Week of 23-25 March 2021.

5. Inquiry into the execution of search warrants by the Australian Federal Police No. 3

51 Terms of reference

The committee noted the following terms of reference adopted by the House on 19 November 2020:

(1) That the Privileges Committee inquire into and report on the following matters arising from report
nos. 80 and 81 of the committee relating to the execution of search warrants by the Australian Federal
Police:

(@)  the rights available to a staffer to make a claim of privilege over documents,

(b)  the rights available to a member to make a claim of privilege over documents held by their
staffer, regardless of any claims of privilege made by the staffer,

(c)  the privileged status of translations of parliamentary proceedings, and the implications for
members if such translations are not protected by patliamentary privilege

(d)  the merits of adoption of a formal memorandum of understanding between the Parliament of
New South Wales and the Australian Federal Police (AFP),

(¢)  the application of the current NSW Parliament Memorandum of Understanding with the
ICAC to searches of members' homes or other locations outside of the patrliamentary
precincts, and to other statutory provisions for the compulsory production of documents
and electronic records to the ICAC,

(f)  remote searches and surveillance of members and staff by investigative agencies in
circumstances where the parliament has not been made aware a search has been undertaken,
including the experience of other patliamentary jurisdictions,

(g0  the alleged seizure of material from Mr John Zhang by the Australian Border Force on 28
January 2020,

(h)  any future claim of parliamentary privilege made by the parties the subject of the search
warrants by the AFP and arising from the current or a related investigation, and

@ any other related matter.
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(2)  That, for the purposes of this inquiry, the committee have access to correspondence and
submissions received during the committee's first and second inquities into the execution of search
warrants by the Australian Federal Police.

5.2  Submissions

Terms of reference (a) — (d):

Resolved on the motion of Mr Donnelly:

1. That submissions be invited from:
e Members of the Legislative Council
o (lerks of Australian, NZ and UK Parliaments
Relevant legal academics (Twomey, Lindell, Williams)
Law Society of New South Wales
NSW Bar Association
The AFP (only in relation to (d))
e PSA, Media Entertainment and Arts Alliance (MEAA) and United Services Union.

2. That committee members nominate any additional stakeholders within 48 hours.
Terms of reference (e)

1. That submissions be invited from:
e Members of the Legislative Council
o The ICAC
e  FEthics Adviser
o  (lerk of the Parliaments.

2. That committee members nominate any additional stakeholders within 48 hours.

Terms of reference (f)

Invite submissions once committee has reported on (a) — (d).

Terms of reference (g)

That to pursue terms of reference (g), the Chair write to the President requesting him to write to the

Commissioner of the Australian Border Force secking details of how parliamentary privilege issues were
considered during the alleged seizure of material and detention of Mr John Zhang on 28 January 2020.

5.3 Timeline
Resolved on the motion of Mr Donnelly: That submissions be given a deadline of 12 March 2020.

6.  Adjournment
The committee adjourned at 12.49 pm sine dze.

Steven Reynolds
Committee Clerk
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Draft Minutes no. 15

Thursday 18 February 2021

Privileges Committee

Room 1136, Patliament House, Sydney, 1.37 pm

1. Members present
Mr Primrose(Chair)
Revd Mr Nile (Deputy Chair)
Mr Donnelly
Ms Faehrmann
Mr Khan
Mrs Maclaren-Jones
Mrs Ward.

In attendance: Steven Reynolds, Jenelle Moore, Laura Ismay and Noora Hijazi.

2. Apologies
Mr Mason-Cox.

3.  Draft minutes
Resolved, on the motion of Mr Donnelly: That draft minutes no. 14 be confirmed.

4.  Correspondence
The committee noted the following items of correspondence:

Received:

31 December 2020 — Email from Professor Geoftrey Lindell, Emeritus Professor of Law, University
of Adelaide to Privileges Committee, declining the invitation to make a submission to the inquiry into
the proposal for a Compliance Officer for the NSW Parliament.

23 December 2020 — Letter from Office of the Commissioner of the Australian Border Force to the
President of the Legislative Council, confirming receipt of correspondence from the President dated 18
December 2020.

18 December 2020 — Letter from Mr Stephen Stanton to the Chair, advising on behalf of the
Honourable Shaoquett Moselmane MLC that a search warrant was executed on the McKell Room,
Parliament House on Tuesday 15 December 2020.

17 December 2020 — Letter from Mr Dennis Miralis to the Clerk of the Parliaments providing
documents on behalf of Mr John Zhang.

8 February 2021 — Letter from the President to the Chair, forwarding a request for a citizen's right of
reply from Ms Kathryn Jurd, General Counsel, RSPCA.

Sent:

14 December 2020 — Letter from the Chair to the President of the Legislative Council, requesting that
the President write to the Commissioner of the Australian Border Force to seek clarification of a
number of issues.

18 December 2020 — Letter from the President of the Legislative Council to the Commissioner of the
Australian Border Force, seeking clarification of a number of issues.

5. Inquiry into the proposal for a Compliance Officer for the NSW Parliament

5.1

Public submissions
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The committee noted that the following submissions were published by the committee clerk under the
authorisation of the resolution appointing the committee: submission nos. 1 to 7.

5.2  Inquiry timeline
Resolved, on the motion of Revd Mr Nile:

(a) That the Chair prepare a draft report with recommendations presented as options, based upon the
matters raised in submissions to the inquiry.

(b) That following consideration of the Chait's draft report the committee consider whether it will be
necessary to gather additional evidence via a hearing process to finalise recommendations.

Inquiry into the execution of search warrants by the Australian Federal Police No. 3
6.1 Execution of search warrant on 15 December 2020

The committee clerk briefed the committee on the execution of a search warrant on the McKell Room in
NSW Parliament on 15 December 2020.

Request for a citizen's right of reply
The committee considered a request for a citizen's right of reply forwarded by the President from the
RSPCA.

Resolved, on the motion of Ms Fachrmann:

(a) That the Chair prepare and submit a draft report on the request for a citizen’s right of reply by Ms
Kathryn Jurd, General Counsel, RSPCA, recommending that a response by the RSPCA in a form of
words agreed to by the RSPCA and the Committee be incorporated in Hansard.

(b) That the report be adopted.

(c) That the report be signed by the Chair and presented to the House.

(d) That the Clerk advise the RSPCA and Mr Pearson of the proposed tabling of the report.

New app-based ethics resources
The committee considered electronic content developed by EdApp for the purposes of an e-learning
resource for members on the new Members' Code of Conduct.

The committee endorsed the content, and undertook to provide any additional comments to the clerk to

the committee as a matter of priority.

Adjournment
The committee adjourned at 2.00 pm size die.

Steven Reynolds
Committee Clerk

Draft Minutes no. 16

Thursday 1 April 2021

Privileges Committee

Room 1136, Parliament House, Sydney, 11.00 am and viz WebEx

1.

Members present

Mr Primrose(Chair)

Revd Mr Nile (Deputy Chair)
Mr Donnelly

Ms Faehrmann

Mr Khan

Mrs Maclaren-Jones

Mrs Ward.
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In attendance: Steven Reynolds, Jenelle Moore, Laura Ismay and Noora Hijazi.

Apologies
Mt Mason-Cox.

Draft minutes

Resolved, on the motion of Mr Donnelly: That draft minutes no. 15 be confirmed.
Correspondence

The committee noted the following items of correspondence:

Received:

e 10 March 2021 — Email from Kathryn Jurd, General Counsel, RSPCA, to the Privileges Committee
secretariat, consenting to the proposed amendments made by the committee to the reply

Sent:

e 9 March 2021 — Email from the Privileges Committee secretariat, to Kathryn Jurd, General Counsel,
RSPCA, attaching a copy of the RSPCA's reply with proposed edits by the committee for approval.

Inquiry into the proposal for a Compliance Officer for the NSW Parliament

5.1 Public submissions

The committee noted that the following submissions were published by the committee clerk under the
authorisation of the resolution appointing the committee: submission nos. 4a and 8.

5.2  Consideration of Chait's draft report

The Chair submitted his draft report entitled Proposal for a Compliance Officer for NSW Parliament, which
having been previously circulated, was taken as read.

The committee deliberated.
The committee deferred further consideration of the Chair's draft report until a future meeting,.

Adjournment
The committee adjourned at 12.08 pm sine dze.

Steven Reynolds
Committee Clerk

Draft Minutes no. 17

Thursday 6 May 2021

Privileges Committee

Room 1136, Parliament House, Sydney, 1.30 pm

1.

Members present

Mr Primrose(Chair)

Revd Mr Nile (Deputy Chair)
Mr Donnelly

Ms Faehrmann

Mr Khan

Mrs Maclaren-Jones

Mrs Ward.
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In attendance: Steven Reynolds, Jenelle Moore and Laura Ismay.

Apologies
Ms Faehrmann

Draft minutes

Resolved, on the motion of Reverend Nile: That draft minutes no. 16 be confirmed.
Correspondence

The committee noted the following items of correspondence:

Received:

e 26 April 2021 — Letter from Michael Outram APM, Commissioner, Australian Border Force, to the
Clerk of the Parliaments, confirming that the Commonwealth is making arrangements to assist the

Privileges Committee in its third inquiry into the execution of search warrants by the Australian Federal
Police.

The committee noted that it was open to assistance from the Commonwealth as part of its third inquiry
into the execution of search warrants by the Australian Federal Police.

Inquiry into the execution of search warrants by the Australian Federal Police No. 3

5.1 Public submissions

The committee noted that the following submissions were published by the committee clerk under the
authorisation of the resolution appointing the committee: submission nos. 2 to 9.

5.2  Partially confidential submissions — as identified by the secretariat

Resolved, on the motion of Mr Khan: That the committee authorise the publication of submission no. 1
with the exception of other identifying information, which is to remain confidential, as per the
recommendation of the secretariat.

Inquiry into the proposal for a Compliance Officer for the NSW Parliament

6.1  Further consideration of Chair's draft report

The Chair submitted his draft report entitled Proposal for a Compliance Officer for NSW Parliament and draft
foreword, which having been previously circulated, was taken as read.

Resolved, on the motion of Reverend Mr Nile: That paragraph 2.8 be amended by inserting after the final
dot point:

e 'Review of policies and procedures for Ministerial offices — bullying, harassment, and sexual
misconduct, by the Hon Pru Goward, 19 April 2020’

Resolved, on the motion of Mr Donnelly: That patagraph 4.9 be amended by omitting "This is unlikely to
change'.

Resolved, on the motion of Mrs Ward: That:

The draft report as amended be the report of the committee and that the committee present the report
to the House;

The submissions and correspondence relating to the inquiry be tabled in the House with the report;

Upon tabling, all unpublished submissions and correspondence relating to the inquiry, be published by
the committee, except for those documents kept confidential by resolution of the committee;

The committee secretariat correct any typographical, grammatical and formatting errors prior to tabling;
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The committee secretariat be authorised to update any committee comments where necessary to reflect
changes to recommendations or new recommendations resolved by the committee.

6.2 Report tabling

The Chair advised the committee that the report would be tabled on Tuesday, 11 May 2021.
6.3 Media release

The Chair advised the committee that a media release would be issued on tabling of the report.

7. Adjournment
The committee adjourned at 2.12 pm sine dze.

Steven Reynolds
Committee Clerk
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