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Foreword 

I am pleased to present this report of the roundtable meeting held on 3 November 2020 to discuss 
aspects of the operation of standing order 52. 
 
The roundtable, which was proposed by the independent legal arbiter, the Hon. Keith Mason AC, QC, 
provided a valuable opportunity for key stakeholders to raise their concerns and to propose options for 
reform.  
 
I would like to thank all participants for engaging so constructively with some of the more challenging 
aspects of the exercise of the Legislative Council's power to order State papers.  
  
 
Hon John Ajaka MLC  
President   
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Background 

1.1 In several of his recent reports, the independent legal arbiter, the Hon. Keith Mason AC, QC, 
raised concerns about the substance of claims of privilege being made in relation to a number 
of orders for papers. Among other things, Mr Mason expressed frustration with unsupported 
or inappropriate claims of privilege, which in his view failed to demonstrate an understanding 
of the principles enunciated in his previous reports.1 

1.2 In July 2020 the Procedure Committee received a Discussion Paper on current issues relating 
to orders for papers, touching on several of Mr Mason's concerns. The paper is included at 
Appendix 1.  

1.3 On 16 September 2020, the Legislative Council resolved that, in light of the arbiter's concerns 
and frustrations regarding the substance of privilege claims, the President convene a 
roundtable meeting before the end of the 2020 parliamentary sitting year.2  

1.4 In a memorandum to the Clerk of the Parliaments dated 24 September 2020, Mr Mason raised 
three specific issues for discussion at the roundtable: the definition of privilege; how to best 
deal with 'genuinely private information'; and the broader 'conciliation' role of the arbiter. The 
memorandum is included at the end of the 'Principles' document which is provided at 
Appendix 3.  

1.5 On 28 October 2020 the Department of Premier and Cabinet (DPC) presented a response to 
the Discussion Paper prepared for the Procedure Committee. This can be found at the end of 
Appendix 1. 

1.6 On 3 November 2020, pursuant to the resolution of the House, the President convened the 
roundtable proposed by Mr Mason. The participants included the Leader of the Government, 
the Hon Don Harwin; the Leader of the House, the Hon Damian Tudehope; the Deputy 
President, the Hon Trevor Khan; the Assistant President, the Hon Rod Roberts; the Minister 
for Education and Early Childhood Learning, the Hon Sarah Mitchell; the Leader of the 
Opposition in the Legislative Council, the Hon Adam Searle; the Deputy Leader of the 
Opposition in the Legislative Council, the Hon Penny Sharpe; the Hon Emma Hurst, 
representing the Animal Justice Party; Mr David Shoebridge, representing The Greens; the 
Clerk of the Parliaments, David Blunt and General Counsel, DPC, Ms Kate Boyd.  

1.7 On 10 November 2020 the House agreed to a sessional order, proposed by Mr Shoebridge, to 
formalise a process for agencies to seek to vary the scope of an order for papers where the 
timeframe for production is unduly onerous or the terms of the order are too broad.3 On 24 
November, the sessional order was invoked for the first time when the House agreed to vary 
the due dates in relation to four orders for papers.4  

1.8 This report summarises the key issues discussed at the roundtable and the reforms proposed 
by participants to address these matters. 

                                                           

1 See for example, Rules Based Environmental Water, 1 September 2020. 

2 Minutes, NSW Legislative Council, 16 September 2020, p 1295.  

3 Minutes, NSW Legislative Council, 10 November 2020, p 1555. 

4 Minutes, NSW Legislative Council, 24 November 2020, p 1846. 



LEGISLATIVE COUNCIL 

 
 

6 February 2021 
 

 

Key themes discussed at the roundtable 

1.9 The following section discusses four key themes discussed at the roundtable: the increase in the 
scope and volume of orders; the quality of privilege claims; the challenges posed by personal 
information in documents returned to the House and whether 'privilege' should be defined 
under standing order 52. 

The scope and volume of orders 

1.10 As detailed in the Discussion Paper to the Procedure Committee, the 57th Parliament has seen 
a significant increase in the number and scope of orders for papers. Several stakeholders, 
including Mr Tudehope, suggested that this increase is at the heart of the issues raised at the 
roundtable: 

Potentially at the crux of the problem and why we are here today is the foregoing issue 
of the volume of material that is being asked to be produced and considered by DPC 
and the Government in terms of making its claims.5 

1.11 This view was shared by Mr Mason:  'Some recent problems … from my perspective, are pretty 
obviously the sheer volume of the disputes and in some cases the documents.' 6 

1.12 According to Mr Searle, one of the reasons for the increase in the number of orders is the 
reduced efficacy of other accountability mechanisms: 

The Government has worked very strenuously over the last 10 years to undermine the 
efficacy of question time, of questions on notice, of answering questions in budget 
estimates and … the Government Information (Public Access) Act [GIPA] process ... 
The frustration of having to grapple with these processes has in part informed the 
increasing resort to Standing Order 52 applications. 7 

1.13 Ms Sharpe expressed a similar view: 

The difficulty that we have here is that the practice and the mistrust in relation to 
dealings between members of Parliament through either the GIPA Act or through the 
questions on notice and other processes, and often between individual Ministers, has 
led to a point where people are willing to use SO 52s that I think are too wide ... 8  

1.14 Mr Shoebridge suggested that the quality of answers to questions had contributed to a 'major 
trust deficit' with the Government of the day and that 'Genuine engagement in those other 
processes will lift a significant amount of the pressure off the SO 52 power.' 9  

1.15 While Government members acknowledged that there was scope for increased negotiation and 
discussion between ministers and other members to refine the scope of orders, they disagreed 
with the assertion that ministers were not already in the practice of engaging in those 

                                                           
5 Mr Tudehope, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, pp 4-5. 

6 Mr Mason, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 2. 

7 Mr Searle, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 7. 

8 Ms Sharpe, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 10. 

9 Mr Shoebridge, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 11. 



 

 
 

 

 February 2021 7 

discussions. Mrs Mitchell pointed to specific examples where negotiation had narrowed the 
scope of an order to the satisfaction of both the member and the department.10 

1.16 Mr Tudehope and Ms Boyd also observed that DPC were particularly well placed to assist 
members to identify which agencies are responsible for which functions in government. Ms 
Boyd suggested that, if that assistance was sought in future, it would minimise duplication and 
ensure that members target orders more effectively.11 

1.17 The management of personal information contained in documents published under standing 
order 52 was a significant theme discussed at the roundtable.  

1.18 There was general agreement that privacy was not a recognised head of privilege, as articulated 
by Mr Mason: ' … the bottom line is I have real difficulty in seeing privacy, even email privacy, 
as privilege.' Nevertheless, participants, including Mr Mason, agreed that in many cases 
genuinely private information, such as phone numbers, email addresses and bank account 
details, should remain private: 'I recognise all sorts of reasons why it should be respected and 
protected but it is not really within the call of privilege.'12  

1.19 Ms Boyd acknowledged that agencies sometimes make overly expansive privilege claims because 
they don’t have time to redact personal information from large orders with short timeframes.  
She noted the unfortunate consequence of a privilege claim made in relation to the Rules Based 
Environmental Water and Stronger Country Communities Fund returns. In those instance the 
arbiter rejected the 'very general and sweeping' privilege claims made by the agencies in relation 
to privacy, but in the absence of an agreed process to redact personal information, the home 
addresses of certain constituents were published.13   

1.20 However, Ms Boyd also suggested that the subsequent publication of the data by the House 
may reflect an overeliance on the arbiter's assessment on the validity of the privacy claim, 
without due regard for the impact that publication of data can have on the personal safety and 
privacy of individuals. She suggested that consideration should be given not only to the validity 
of a claim but whether information needed to be published to enable the House to carry out its 
functions.14 

1.21 Mr Mason suggested that the House and the Executive should devise an agreed approach to the 
redaction of genuinely private information,15 acknowledging that the 'detail and timing' of such 
a solution would take some consideration.16 Ms Boyd  also advocated for the development of 
an alternative procedure for flagging personal information.17  

                                                           
10 Mr Tudehope and Mrs Mitchell, Transcript – Roundtable - to discuss standing order 52, 3 November  

    2020, pp 20-21. 

11 Ms Boyd, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 14; Mr Tudehope,  

    ibid, p 20. 

12 Mr Mason, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 3. 

13 Ms Boyd, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 15. 

14 Ms Boyd, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 15. 

15 Mr Mason, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 3 and 18. 

16 Mr Mason, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 18. 

17 Ms Boyd, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 15. 
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1.22 According to Mr Searle, privacy is a problem that is 'more imagined than real.' 18 because the 
House always agrees to requests regarding privacy and there is never any pushback from 
members: '… no one wants to publish the private details of everyday citizens.' 19 Mr Searle did 
not accept that the Government lacks the resources to remove personal information, citing his 
previous experience in private legal practice where he routinely dealt with a large number of 
documents, short timeframes and fewer resources than the Government has at its disposal.  Mr 
Shoebridge expressed similar sentiments also based on his own professional experience.20 
Notwithstanding his comments regarding the privacy 'problem' Mr Searle said he was open to 
administrative solutions to address the issue.21 

1.23 Mr Tudehope and Ms Boyd both highlighted the seriousness with which they took their 
responsibility to protect privacy, and the need for an alternative procedure for dealing with such 
information. The Government suggested that dispensing with the automatic publication of 
documents returned would go some way to address this issue. This issue is discussed later in the 
chapter. 

The quality of privilege claims 

1.24 Concerns about the quality of privilege claims made by some government agencies was a major 
impetus for Mr Mason's proposal for a roundtable. Mr Mason has been very critical of what he 
perceives as generic and unfocussed claims prepared by seemingly inexperienced 'players',22 that 
do not reflect the jurisprudence provided by previous reports.23  

1.25 While mindful of DPSs heavy workload and other priorities, Mr Mason also noted an apparent 
absence of quality control by DPC over submissions.24 

1.26 Mr Searle was also critical of many of the Government's privilege claims, suggesting that some 
claims appear to be made 'to try to slow things down rather than engage with the process'.25 

1.27 Ms Boyd acknowledged participants' concerns about the quality of certain privilege claims, but 
suggested that poor quality submissions were largely a consequence of the volume and breadth 
of orders and tight timeframes.  'These are orders that in a private litigation context would take 

                                                           
18 Mr Searle, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 7. 

19 Mr Searle, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 7. 

20 Mr Shoebridge, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 11. 

21 Mr Searle, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 7. 

22 Mr Mason, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, pp 3-4. 

23 Memorandum from Mr Mason to the Clerk of the Parliaments, 24 September 2020, p 1. For example, in 
the Westconnex, Sydney Stadiums and Stronger Communities Fund reports, the arbiter firmly rejected the 
claims of parliamentary privilege made by the Executive. Mr Mason observed that parliamentary privilege 
exists to protect parliament from obstruction of its powers by the courts and other bodies; it does not exist 
to protect the Executive from scrutiny by the Parliament. Notwithstanding Mr Mason's clear words in these 
earlier reports, parliamentary privilege was again claimed in September 2020 in relation to documents 
returned as part of the order relating to Rules Based Environmental Water.  The arbiter swiftly concluded 
that the claim was without any merit. See Part B: A summary of each of the reports of Independent Legal 
Arbiters - the Hon Keith Mason AC QC and The Hon J C Campbell QC, pp 22-23. 

24 Mr Mason, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 3. 

25 Mr Searle, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 8. 
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months or years to produce to the court.'26 According to Ms Boyd, it was therefore not realistic 
to expect that agencies would be able to craft quality privilege submissions.27 Nor was it realistic, 
she suggested, to expect DPC to be able to review every claim:  

… we [DPC] try our best to ensure that General Counsels across the sector are apprised 
of the relevant decisions of the arbiter and that they understand public immunity 
principles to ensure that a consistent approach is taken .... it is just not realistic for DPC 
to review every document and test every privilege claim to ensure that the return is to 
the standard that the House will appreciate or accept. So we do our best, but it is not a 
perfect process.28 

1.28 Ms Boyd contended that the automatic publication by the House of documents upon which 
there is no claim of privilege or privilege has not been upheld by the arbiter, encourages agencies 
to take an overly cautious approach and to submit less than ideal privilege claims:  

What they [the agencies] are trying to do is flag to us that these documents are sensitive 
in the context where if they do not make that claim, the document is published to the 
world at large ... It is really just a protective measure that we are forced to take because 
the onus is on Government to do that where automatic publication occurs. 29 

1.29 Mr Harwin also noted that the large volume of orders, coupled with the automatic publication 
of documents, invariably affects the quality of Government submissions: 

… as soon as the documents arrive, they are published. Therefore, the Government 
naturally has to have extensive claims of privilege. If the volume is very large, it is 
difficult to come up with quality submissions to the arbiter as to why they should be 
privileged.30 

1.30 DPC rejected any notion that problematic privilege claims stemmed from a lack of respect for 
the Council's role in executive accountability, as Ms Boyd explained: 

… especially in DPC we have a very unique understanding of the scrutiny role of the 
House, a respect for the role that it plays in responsible government and the public 
interest. That is always the way we assess these matters …31 

1.31 Ms Boyd also explained that agencies' concerns about the inadvertent publication of personal 
or private information in particular, was a major factor in drafting privilege claims, as discussed 
below. 

                                                           
26 Ms Boyd, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 20. 

27 Ms Boyd, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 14. 

28 Ms Boyd, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 20. 

29 Ms Boyd, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, pp 14-15. 

30 Mr Harwin, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 6. 

31 Ms Boyd, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 14. 
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The meaning of 'privilege' under standing order 52 

1.32 Mr Mason suggested that the meaning of privilege under standing order 52 was ambiguous and 
an attempt should be made to define it.32 Minister Tudehope agreed that it would be helpful to 
clarify the term.33 Mr Shoebridge was also supportive as long as any definition codified the 
current understanding of the practice and procedure.34 Likewise, Mr Searle was not opposed to 
clarifying via sessional order, what the House would regard as a claim of privilege.35  

1.33 While generally supportive of seeking to clarify the definition of privilege and the role of the 
arbiter, Ms Boyd suggested that a lot of the concerns being raised about privilege claims 'would 
fall away' if there were fewer and less onerous orders: 'We would like to see the focus on that as 
opposed to any definition of privilege being the main solution.36 

1.34 The meaning of privilege in Standing Order 52 is well understood by all the key players: 
members of the Legislative Council, the independent legal arbiter and DPC. However, at times 
there would appear to be some confusion about the meaning of this term in the context of the 
standing order among other government agencies – hence the propensity of some agencies to 
include extraneous material in privilege claims or submissions to the arbiter seeking to argue the 
role of the arbiter. Rather than amending Standing Order 52 to define the term 'privilege', the 
easiest way to address this problem may be through the circulation of additional educational 
material about the principles articulated by the arbiter (as outlined below at paragraphs 1.48 to 
1.52). 

Proposals for reform 

1.35 The following section discusses several initiatives proposed by participants to address the issues 
raised during the roundtable. This includes: varying the scope and timeframe for orders via 
sessional order; holding a workshop on drafting orders; the wider distribution of summary 
documents prepared for the roundtable; the 'compilation' of documents to provide relevant 
information sought by an order; the staged publication of documents containing personal 
information and the introduction of electronic returns.   

Varying the scope and timeframe for orders via sessional order  

1.36 At the time of the roundtable (3 November 2020) Mr Shoebridge had given notice of a motion 
to vary standing order 52. The proposed amendment was designed to formalise a process for 
agencies to negotiate with members to vary the scope of an order for papers where the 
timeframe for production is unduly onerous or the terms of the order are too broad. If the 
President and the relevant member agreed to the request, the terms of the order would be varied 
unless and until the House determined otherwise.37 

                                                           
32 Mr Mason, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 4. 

33 Mr Tudehope, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 4. 

34 Mr Shoebridge, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 12. 

35 Mr Searle, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 8. 

36 Ms Boyd, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 16. 

37 The sessional order is reproduced in Appendix 4. 
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1.37 While there was general support for the proposed sessional order among roundtable 
participants, including the Government, Mr Tudehope's preference was for any negotiation on 
orders to occur before an order was agreed to by the House:  

… we would be wanting an even more vigorous process up-front to say, 'Put the motion 
on the table, tell us the documents which you are seeking and see if we can negotiate a 
position before the motion is moved and the order of the House becomes the order of 
the House'.38  

1.38 On 10 November 2020 the House agreed to the sessional order proposed by Mr Shoebridge.39 
On 24 November, the sessional order was invoked for the first time when the House agreed to 
vary the due dates in relation to four orders for papers.40 

1.39 While open to the proposal for negotiations to occur prior to an order being agreed to, Mr Searle 
observed that in the past he had not received any overtures from the Government in relation 
to a number of Opposition motions that had been  'on the table'  for some time.41  Mr 
Shoebridge was less inclined to support Mr Tudehope's suggestion, arguing that while a small 
number of Ministers might be prepared to negotiate in relation to such motions, most of the 
time the Government was not: 

The motion is moved and then radio silence … I cannot see the House agreeing to 
consciously hamper its ability to move SO 52s like that. … I could be wrong, but I think 
the way of testing that would be engaging in good faith in that over the next little bit. If 
we can see that there is a willingness and if it is useful, and there may be a way of 
formalising it at some point, but at the moment it seems like a hollow promise designed 
to delay.42 

1.40 The discussion at the roundtable regarding Mr Shoebridge's proposed sessional order took place 
before the sessional order was agreed to by the House. Having been agreed to relatively recently 
and utilised in relation to four orders only, members may wish to monitor its operation and 
impact during the first half of 2021 before giving further consideration to  alternative proposals 
to negotiate the scope and timeframe for orders. 

A workshop on drafting orders for papers 

1.41 As noted in the recent Discussion Paper prepared for the Procedure Committee, well drafted 
and targeted motions reduce the likelihood of unnecessary documents being returned. 
Consistency in drafting also adds to the overall body of precedent on which the House relies to 
confirm its power to order the production of state papers.43 

1.42 During the roundtable, Ms Boyd noted the likely impact of more targeted orders on the quality 
of privilege claims: 'If they [orders] are narrower in scope and they are targeted to key documents 

                                                           
38 Mr Tudehope, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 20. 

39 Minutes, NSW Legislative Council, 10 November 2020, p 1555. 

40 Minutes, NSW Legislative Council, 24 November 2020, p 1846. 

41 Mr Searle, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 20. 

42 Mr Shoebridge, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 21. 

43 Current issues relating to Orders for Papers, Discussion Paper - 28 October 2020, p 16. 
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and agencies, we will have more time to consider whether privilege claims are appropriate and 
necessary.' 44   

1.43 In the Discussion Paper, the Clerk proposed to conduct a workshop for members and their 
staff to assist in drafting targeted motions. Mr Tudehope was supportive: 

I welcome the workshop in relation to the drafting of orders … If there is an 
opportunity of getting better structured orders identifying the documents, then 
consequently the claims being made would be limited. I would be urging a consideration 
of that sort of proposal.45 

1.44 The Discussion Paper also included draft guidelines to assist members in preparing orders. An 
outline of the proposed workshop and a copy of the guidelines are appended to the Committee's 
report which is attached at Appendix 1. 

1.45 Given broad support for this initiative from the roundtable participants, I have asked the Clerk 
of the Parliaments to conduct the workshop(s) in early 2021, prior to the sittings of the House. 
The workshop would also be open to members' staff, given they often play a key role in drafting 
orders. I have also asked the Clerk to distribute the finalised guidelines to all members following 
the workshop. 

Distributing summary materials prepared for the roundtable 

1.46 The following documents were prepared by the Procedure Office to facilitate participants' 
preparation for the roundtable:  

 Part A  - Principles articulated by the Independent Legal Arbiters - The Hon Keith Mason 
AC QC and The Hon J C Campbell QC 

 Part B  - A summary of each of the reports of Independent Legal Arbiters - the Hon 
Keith Mason AC QC and The Hon J C Campbell QC 

 Part C – Summary of key information about reports prepared since 2014  

1.47 During the roundtable, Mr Mason suggested circulating these documents to agencies so that 
they are aware of what he referred to as the relevant 'jurisprudence' generated by previous 
arbiters' reports.46  Mr Shoebridge agreed:   

… the provision of a paper not dissimilar to what we have had distributed here, which sets out at 
least the House's position about how these things will be done … might be of assistance in those 
agencies.47  

1.48 Mr Searle also suggested that the 'Principles' document be made more widely available to 
members so as to assist them to frame their disputes.48  

                                                           
44 Ms Boyd, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 15. 

45 Mr Tudehope, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 20. 

46 Mr Mason, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 3. 

47 Mr Shoebridge, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 20. 

48 Mr Searle, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 6. 
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1.49 While not opposed to disseminating the documents to agencies, Ms Boyd noted that DPC 
currently provides guidance material to agencies subject to an order, and that the lack of 
sophistication observed in some submissions on privilege is often a consequence of 
unrealistically tight deadlines.49  

1.50 Several members commented on the excellent materials prepared for the roundtable and I 
support Mr Mason's suggestion regarding their wider dissemination to agencies. The 'Principles' 
document referred to by Mr Mason is appended to this report and, upon tabling of this report, 
will be readily available to agencies (via DPC) to assist in framing their privilege claims and to 
members in framing their disputes, as per Mr Searle's suggestion. The 'Principles' document will 
also be published on the Legislative Council's page on the Parliament's website and will be 
updated regularly by the Procedure Office. 

'Compiling' documents in response to orders 

1.51 During the roundtable the Clerk of the Parliaments noted that some agencies and Ministers, 
especially in the 'education space', facilitated responses to orders by compiling a document 
which provides the information being sought by the order. While noting Solicitor General's 
advice from 2014 on the powers of the Council to require the creation of a document, in the 
Clerk's view, producing one document rather than a 'truckload' might be a pragmatic solution 
to what would sometimes otherwise be voluminous returns.50  

1.52 Wherever possible, Ministers and agencies are to be encouraged to adopt a pragmatic approach 
and to engage in dialogue with Members of the Legislative Council around the nature of the 
information being sought via Notices of Motion for orders for papers and how that information 
can be produced most efficiently.   

The staged publication of documents containing personal information 

1.53 The most significant suggestion for reform discussed at the roundtable was the Government's 
proposal for the House to dispense with the automatic publication of documents containing 
personal information. 

1.54 According to the Government, one of the reasons agencies make overly expansive or 
inappropriate privilege claims is because they are concerned that personal or sensitive 
information may be revealed when documents returned are automatically published by the 
House (because a privilege claim wasn’t made, or because the arbiter did not uphold a claim of 
privilege). 

1.55 In its response to the Discussion Paper prepared for the Procedure Committee, DPC contrasted 
the way the House deals with compulsorily required documents with how this function is 
managed by other bodies. The courts, statutory inquiries and Royal Commissions only publish 
documents after they have been reviewed, whereas documents over which a claim of privilege is 

                                                           
49 Ms Boyd, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 20. 

50 Mr Blunt, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 18. 
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not made are published by the House automatically. Similarly, DPC contends, submissions to 
parliamentary committees are only published after they have been reviewed by committee staff.51  

1.56 As Ms Boyd explained, if a return is small and the timeframe not too tight, it may be possible 
to provide a redacted and unredacted version of a return. However, given the typical scope and 
volume of orders, in most cases it is impractical for agencies to identify and redact personal 
information prior to delivering returns: 'There is no way we can redact all personal information 
within 21 days on a broadly based order … They are often littered throughout email chains. It 
is a big issue administratively for us.'52 

1.57 Ms Boyd admitted that agencies' anxiety about divulging personal information leads to 
expansive or inappropriate privilege claims where agencies do not have time to redact personal 
details in the timeframe required.53 DPC proposed a process which would allow agencies to get 
a little more time to check for and propose redactions.54 

1.58 Ms Boyd's proposal would involve dispensing with the automatic publication of documents 
returned, as explained in DPC's response to the Discussion Paper: 

The House could agree to an alternate procedure whereby automatic publication is dispensed with 
for documents which the Executive identifies as potentially containing personal information. 
Members could then identify which of those documents are required to be published, and provide 
the Executive with a reasonable opportunity to redact those documents for personal information 
before publication. This would reduce the time and effort required by the Executive to identify 
and redact for personal information, while also addressing concerns raised by the legal arbiter and 
minimising disputed privilege claims.55 

1.59 Roundtable participants, including Mr Searle, indicated a willingness to find procedural or 
administrative ways to deal with this issue, given members will invariably agree to redact 
personal information from documents returned if it is not relevant to the House's review 
function.56 However, the challenge will be to agree on how such a system might work in 
practice.57 

1.60 Several of the proposals put forward by DPC to the roundtable, including the suggestion relating 
to dispensing with automatic publication, have been proposed previously, as noted by the Clerk:  

… a number of those issues were addressed by the Privileges Committee in its 2013 Mt 
Penny report and a number of those issues were also addressed in submissions made to 
Mr Mason in relation to his Westconnex report in 2104. I think some of those issues 

                                                           
51 Department of Premier and Cabinet - Response to the Discussion Paper prepared for the Procedure  

    Committee, 28 October 2020, p 13. 

52 Ms Boyd, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 18 

53 Ms Boyd, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 15 

54 Ms Boyd, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 18 

55 Department of Premier and Cabinet - Response to the Discussion Paper prepared for the Procedure  

   Committee, 28 October 2020, p 14. 

56 Mr Searle, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 7 and 9. 

57 Mr Mason, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 18. 
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have probably been argued and dealt with but it does not mean that they cannot be 
argued and dealt with again, but they have been addressed.58 

1.61 However, it would appear that the proposal to dispense with automatic publication, as expressed 
by DPC at the roundtable and in its response to the Discussion Paper, has been refined so that 
it would now only apply to a specific category of documents – namely those which may contain 
private information – rather than to all documents returned. 

1.62 All of the parties involved in the roundtable agreed that the publication of  personal information 
in returns is often not required for the House to undertake its scrutiny role, and there was 
considerable goodwill among participants to find a way to protect genuinely private information. 
However, as the Clerk of the Parliaments noted at the roundtable, in formalising such an 
approach: 'the devil will be in the detail'.59  Notwithstanding the challenges involved, I have 
asked the Clerk to draft a sessional order that will seek to protect privacy without undermining 
the ability of members to undertake their constitutional responsibilities in a timely manner.  

Electronic returns 

1.63 The Legislative Council and DPC have been working on a project to develop electronic returns 
(e-returns) for the past six months. The recent funding received from Treasury for the 
Parliament's Digital Transformation project means that the Council is now in a position to 
deliver the project which would provide significant benefits to members, the Parliament, DPC 
and other agencies. At the roundtable, the Usher of the Black Rod, Ms Jenelle Moore, who is 
managing the project for the Legislative Council, described how the returns might work in 
practice, emphasising that the Council was eager to design a system that would satisfy DPCs 
requirements:   

The eReturns in practice at the moment would involve designing a parliamentary portal 
that would connect with the Parliament's existing databases for storage and access. That 
would comprise of four key features. The first one is a secure workspace for authorised 
users in DPC and other agencies as requested to upload and sort the documents prior 
to lodging. Secondly, a secure transfer facility for the Parliament to receive the 
documents, store the documents and make them available either as a public return or a 
privilege return. A separate viewing platform for public and privileged so privileged 
documents would be made available only to members and subject to their identity being 
verified. 

Finally, capacity for members to flag documents in a privilege return to form part of 
their dispute and link capacity for those documents to be made available to the Arbiter.60  

1.64 Mr Searle noted that the Opposition has been asking for electronic returns for sometime and 
has developed its own system for producing electronic copies of public returns in the interim 
by utilising a high speed scanner. This is very much an interim solution only. 

                                                           
58 Mr Blunt, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 17. See Legislative     

    Council Privileges Committee, The 2009 Mt Penny return to order, October 2013, chapter 5. 

59 Mr Blunt, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 17. 

60 Ms Moore, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 17. 
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1.65 Ms Boyd acknowledged that electronic production was a sensible development that would 
significantly reduce the burden for agencies but cautioned that: 

 …The issue is that the integrity of the data and the security of that data are paramount. We have 
not been willing to merely provide, for example, a USB or a PDF that can be shared or lost or 
manipulated. It is not appropriate for Government information that potentially is sensitive to be 
treated in that way and it is inconsistent with our own standards for data security that we apply in 
agencies.61 

1.66 Ms Boyd told the roundtable that DPC enjoys a really positive working relationship with the 
Clerk and his team, and DPC was happy to work with the Parliament to develop a robust system 
that ensures that their concerns about data integrity are addressed.62 

1.67 While supportive of the potential efficiencies to be gained from returning documents in 
electronic format, and affirming its commitment to working with the Parliament to establish a 
digital solution, DPC holds 'significant concerns' regarding the automatic online publication of 
documents. Citing a determination by the Information Commissioner regarding the publication 
of personal details on local government websites, DPC concluded that: 

 …automatic publication of electronic returns on a public website is not appropriate in 
circumstances where agencies are not given appropriate timeframes to respond to returns  and 
redact all personal information.63 

1.68 DPC advised that agreement to an alternative procedure for dealing with private information 
would address some of the Government's concerns regarding the return of electronic records.64 
(see the discussion above).  

1.69 The potential for electronic returns to bring efficiencies to and mitigate risks in the 
administration of order for papers under Standing Order 52 cannot be overstated. I am 
informed by the Clerk that at its meeting in December 2020 the Parliament’s independent Audit 
and Risk Committee resolved:  

That the Committee notes with concern the risks posed by the current methods of production of 
documents in paper form, in response to the orders for papers process, and that these risks could 
be significantly mitigated by the digital production of documents.  

1.70 If the absence of a suitable mechanism to deal with documents containing private information 
is a potential sticking point to electronic returns being embraced by DPC and government 
agencies, then identifying such a mechanism would appear to be a worthwhile project for 
concerted attention of interested members and the Legislative Council Procedure Office.  

 
  

                                                           
61 Ms Boyd, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, pp 15-16. 

62 Ms Boyd, Transcript - Roundtable - to discuss standing order 52, 3 November 2020, p 23 

63 Department of Premier and Cabinet - Response to the Discussion Paper prepared for the Procedure  

   Committee, 28 October 2020, p 16. 

64 Department of Premier and Cabinet - Response to the Discussion Paper prepared for the Procedure   

   Committee, 28 October 2020, p 14. 
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Appendix 1 Discussion Paper prepared for the Procedure 
Committee – Current issues relating to orders for 
papers and response from the Department of Premier 
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