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1. Introduction

The Attorney General, the Hon Mark Speakman SC MP, referred terms of reference for the Inquiry
into the Adequacy and Scope of Special Care Offence (‘the Inquiry’) to the Legislative Council
Standing Committee on Law and Justice on 13 February 2018. Expanded terms of reference were
referred on 18 April 2018. Those final terms of reference (at Appendix C) were adopted by the
Committee on 1 May 2018.

In summary, the terms of reference tasked the Committee with inquiring into and reporting on the
adequacy and scope of the special care relationships recognised in the special care offence under
section 73 of the Crimes Act 1900 (NSW) (the Crimes Act). In particular, the Committee was to
consider whether:

o the offence’s scope ensures the safety of school students by covering all relevant
relationships with school staff and volunteers;

the offence should apply where a special care offence has existed, but is no longer in effect:
the offence should apply to youth workers and workers in youth residential care settings;
the offence should be expanded to recognise adoptive relationships;

the incest offence under section 78A of the Crimes Act should be expanded to include
adoptive relationships; and

e any additional safeguards are required.

The Committee received 17 submissions, including one from the NSW Government, and held one
public hearing, at which witnesses included representatives from the NSW Department of Justice.

The Committee delivered its Report 66, ‘Adequacy and scope of special care offences’ (the
Report), on 22 November 2018. The Report concluded that there is value in amending the special
care offence to provide greater clarity and certainty about which relationships are captured as
criminal conduct, and made five recommendations to Government to achieve that result.

The NSW Government thanks the Committee for its thoughtful consideration of this complex issue,
and its careful balancing of divergent views on the question of reform. The Government's response
to the Report’s findings and recommendations is set out below.



2. The special care offence

The special care offence is set out under section 73 of the Crimes Act, reproduced at Appendix A.
The NSW Government Submission to the Inquiry at Appendix E provides background on its
introduction and development, however, a short summary is provided below for context.

Introduction of the special care offence in 2003

The special care offence was introduced into the Crimes Act in 2003 as part of a reform package
that provided for the equal treatment of sexual offences irrespective of the victim's or perpetrator's
gender or sexual orientation captured in the Crimes Amendment (Sexual Offences) Act 2003. The
special care offence repealed and replaced a more limited offence of ‘carnal knowledge’ by a
(male) teacher, father or step-father with his pupil, daughter or step-daughter who is over 16, but
under 17, years of age.

Unlike the carnal knowledge offence, the special care offence introduced in 2003:

o applied to both sexual intercourse’ between an adult of either sex and a young person of
either sex aged 16 or 17 years [referred to as ‘young people’ for the remainder of this
response];

o applied to various relationships involving a power imbalance, including between:

o step-parents, guardians or foster parents and young people under their care;

o school teachers and pupils;

o custodial officers and inmates:;

o adults who have established personal relationships with a young person in connection
with the provision of religious, sporting, musical or other instruction; and

o health professionals and their patients;

o included a defence of marriage; and

o removed the parent/child relationship from the definition of a 'special care’ relationship
(with sexual relationships between parents and children, and between other close family
members, instead criminalised under the incest offence in section 78A of the Crimes Act,
also revised under the Crimes Amendment (Sexual Offences) Act 2003).

While the general age of consent to sexual conduct in NSW is 16 years of age, the special care
offence is founded on the presumption that a young person aged 16 or 17 years cannot freely
consent to sexual intercourse with a person with whom they have a ‘special care’ relationship.
More specifically, the offence recognises that special care relationships involve some imbalance of
power, which affects the capacity of the young person under the authority of the older person in
that relationship to give free and voluntary consent.

Current form of special care offence

Since its enactment in 2003, the special care offence has remained largely unchanged, however, it
has been subject to the following three amendments:

*Sexual intercourse’ is defined under section 61HA of the Crimes Act to mean:

a. sexual connection occasioned by the penetration to any extent of the genitalia (including a surgically
constructed vagina) of a female person or the anus of any person by:
i.  any part of another person’s bod; or
ii. any object manipulated by another person,
b. sexual connection occasioned by the introduction of any part of a person’s penis into another
person’s mouth,
cunnilingus, or
the continuation of any of the above.

Q0



In 2012, following a decision by the NSW Court of Criminal Appeal? in which the Court held
that the offence extended to the de facto partners of a young person’s parent, guardian or
foster parent, section 73 was amended to expressly include relationships between de facto
partners of victim's parents, guardians and foster parents as ‘special care’ relationships for
the purposes of the offence;

In March 2017, following a decision by the NSW Court of Criminal Appeal® that highlighted
a loophole in the way ‘teacher’ was defined for the purposes of section 73, the offence was
amended to capture relationships between students and ‘member[s] of the teaching staff of
the school’ (defined to include teachers, principals and deputy principals, and ‘any other
person employed at the school who has students at the school under his or her care or
authority’); and

In December 2018, the offence was amended to replace the reference to ‘foster carer’ with
‘authorised carer’, to align with current terminology and to ensure that the relationships
covered by the offence include those between young people and short-term and long-term
carers; respite and crisis emergency carers; relative and kinship carers where the Minister
holds parental responsibility, or where the parent receives Family and Community Services’
(FACS) support; and principal officers of agencies that provide out of home care (OOHC).

In addition, in December 2018, the special care offence was supplemented with an additional

offence criminalising sexual touching of a young person under special care, under section 73A of
the Crimes Act (reproduced at Appendix B). That offence covers a wider range of sexual conduct,

an applies to a slightly wider range of relationships, including relationships between a young

person and his or her parent or grandparent, or the de facto partner of his or parent or grandparent

(see section 73A(3)(a)).

The Committee’s Report was completed after the special care sexual touching offence was
passed, but prior fo its commencement.

2 JAD v R [2012] NSWCCA 73.
3R v PJ[2017] NSWCCA 290.
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Appendix A: Special care offence (sexual intercourse)

73 Sexual intercourse—young person between 16 and 18 under special care

(1) Any person who has sexual intercourse with a young person who:
a. is under his or her special care, an
b. is of or above the age of 16 years and under the age of 17 years,
is liable to imprisonment for 8 years.

(2) Any person who has sexual intercourse with a young person who:

a. isunder his or her special care, and

b. is of or above the age of 17 years and under the age of 18 years,
is liable to imprisonment for 4 years.

(3) For the purposes of this section, a young person (the victim) is under the special care of
another person (the offender) if, and only if:

a. the offender is the step-parent, guardian or authorised carer of the victim or the de facto
partner of a parent, guardian or authorised carer of the victim, or

b. the offender is a member of the teaching staff of the school at which the victim is a
student, or

c. the offender has an established personal relationship with the victim in connection with
the provision of religious, sporting, musical or other instruction to the victim, or

d. the offender is a custodial officer of an institution of which the victim is an inmate, or

e. the offender is a health professional and the victim is a patient of the health professional.

(4) (Repealed)

(5) A person does not commit an offence under this section if the person and the young person
to whom the charge relates were, at the time the offence is alleged to have been committed,
married to each other.

(6) (Repealed)



Appendix B: Special care offence (sexual touching)

73A Sexual touching—young person between 16 and 18 under special care

(1) Any person who intentionally:

a.
b.
C.

d.

sexually touches a young person under the person’s special care, or

incites a young person under the person’s special care to sexually touch the person, or
incites a young person under the person’s special care to sexually touch another person,
or

incites another person to sexually touch a young person under the first person’s special
care,

is guilty of an offence.

Maximum penalty:

a.

b.

in the case of a young person who is of or above the age of 16 years and under the age
of 17 years—imprisonment for 4 years, or

in the case of a young person who is of or above the age of 17 years and under the age
of 18 years—imprisonment for 2 years.

(2) A person does not commit an offence under this section if the person and the young person
to whom the charge relates were, at the time the offence is alleged to have been committed,
married ta each other.

(3) Forthe purposes of this section, a young person (the victim) is under the special care of
another person (the offender) if, and only if:

a.

b.

the offender is the parent, grandparent, step-parent, guardian or authorised carer of the
victim or the de facto partner of a parent, guardian or authorised carer of the victim, or
the offender is a member of the teaching staff of the school at which the victim is a
student, or

the offender has an established personal relationship with the victim in connection with
the provision of religious, sporting, musical or other instruction to the victim, or

the offender is a custedial officer of an institution of which the victim is an inmate, or

the offender is a health professional and the victim is a patient of the health professional.



Appendix C: Inquiry Term of Reference

Inquiry into the adequacy and scope of special care offences

That the Standing Committee on Law and Justice inquire into and report on the following aspects
of the adequacy and scope of the special care relationships recognised in the special care offence
under section 73 of the Crimes Act 1900:

(a) the adequacy of the scope of the special care offences in ensuring the safety of school
students, in relation to their application to teachers and other school workers, including:
i. whether the offences should apply where a school worker is a volunteer,
ii. whether the offences should apply where the school worker is a recent ex-student of
the school,
ii. (iii) whether the offences should apply where the school worker no longer works at
the student’s school,

(b) whether the offences should apply where a special care relationship existed but is no longer
in effect,

(c) whether youth workers and workers in youth residential care settings, including but not
limited to homelessness services, should be recognised as having special care of any 16 or
17 year old young people to whom they provide services,

(d) whether the offences should be expanded to recognise adoptive parents and adopted
children as a special care relationship

(e) whether any additional safeguards, including but not limited to Director of Public
Prosecutions sanction of prosecutions, are required in any of the circumstances in
paragraphs (a) - (d) above,

(f) whether the incest offence in section 78A of the Crimes Act 1900 should be expanded to
include adoptive relationships, and

(g) any other related matter.

Committee membership

The Hon Natalie Ward MLC (Chair) Liberal Party

The Hon Lynda Voltz MLC (Deputy Chair) Australian Labor Party
The Hon David Clarke MLC Liberal Party

The Hon Trevor Khan MLC The Nationals

The Hon Daniel Mookhey MLC Australian Labor Party

Mr David Shoebridge MLC The Greens



Appendix D: Recommendations made by Royal
Commission into Institutional Responses to Child
Sexual Abuse

In the August 2017 Criminal Justice Report, the Royal Commission supported the NSW special
care offence as it does not require the prosecution to prove that the defendant exploited their
position of authority.

The Royal Commission made three recommendations on ‘position of authority’ offences:

e Recommendation 27: State and territory governments should review any position of
authority offences applying in circumstances where the victim is 16 or 17 years of age and
the offender is in a position of authority (however described) in relation to the victim. If the
offences require more than the existence of the relationship of authority (for example, that it
be ‘abused’ or ‘exercised’), states and territories should introduce legislation to amend the
offences so that the existence of the relationship is sufficient.

e Recommendation 28: State and territory governments should review any provisions
allowing consent to be negatived in the event of sexual contact between a victim of 16 or 17
years of age and an offender who is in a position of authority (however described) in
relation to the victim. If the provisions require more than the existence of the relationship of
authority (for example, that it be ‘abused’ or ‘exercised’), state and territory governments
should introduce legislation to amend the provisions so that the existence of the
relationship is sufficient.

o Recommendation 29: If there is a concern that one or more categories of persons in a
position of authority (however described) may be too broad and may catch sexual contact
which should not be criminalised when it is engaged in by such persons with children above
the age of consent, state and territory governments could consider introducing legislation to
establish defences such as a similar-age consent defence.

The NSW Government will respond to the Final Report of the Royal Commission in June 2018,
However, the three recommendations of the Royal Commission are already reflected in the NSW
special care offence. The NSW special care offence does not require the prosecution to prove that
the accused abused their authority and does not make consent a defence.

There was no concern in NSW that any category of relationship was too broad. The Royal
Commission explicitly supported the special care relationship categories in the NSW offence.



