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Executive Summary 

The Terrorism (Police Powers) Act 2002 (the Act) was assented to on 5 December 
2002. The Act confers special powers on police officers to deal with imminent threa1s of 
terrorist activity and to respond to terrorist attacks. 

At the time of consultation for this Review, the powers had not yet been exercised. Most 
submissions were concerned with the policy of the scheme and the adequacy of the 
safeguards. There were approximately fifty proposals to reform the Act. 

It is the conclusion of the Review that the policy and objectives of the Act still remain 
valid. There are six recommendations that aim to clarify the original policy intention of 
certain provisions. 

Recommendations 

Recommendation 1 : Clarification . of what constitutes >an . "exceptional 
circumstance" . be incoJPorated into . the Police's Standard Operating 
Proceduresfor~heuse of th~ preventative. ~etentionpowers to enable a police 
officer toapptove the detention of a yoUngpersonwifhlilnaduit; '. 

Recommendation 2: Section.26E be. fimendedto.ptoviq.e that a child be 
released iminediatelyillto thecate .ofa. parent6r guardian wJ:1ere.practica.1to dQ' 
sQ' and prQCedur.esl>edevelopedbitweenQ,O(;,S';ndih~·NS.WPoliC:e·Force.for 
the care of. children who .are released or l1aveparentswIJoare det;liried, .' 

",,"' ""- ' - -. - ' '-' '-" ,,' ,." ' " -. - ',.- '- ,,- ." --.' 

· Rec6mmendation .... 3:' · .. Repe~I •. part6B.of .. the .tfi.me~ ·Ac,t.1~bf) .. upori 
commel1~.er'nent of the Cfil1l~sLegi$lat1on Amell(:imeht(Nationallnvestigative 
POWer$aildil(itnessProtecti,ill) Bill 2007 (Cfh), '. . 
, . ' '.. ' c 

.. Recominerid.aticj.n4: A~endsection . :z6ZAto"reflej:fth;ltafliiIJtetoAAR,lplY,is 
ai::cePtable. Where camp,Hance 'withtJ:1¢rei:Juirementi~not rellsO:~abjy 
practica~le;' .... . . 

· RecommendationS: Amend s.e.cti()n 40ftM.Ac(t6eiCpand thedefinitioll of 
"preinises"t6iriclude vess~ls.andaii"cratt.; .' . 

· Recol1unendation 6; .Amend .·secti()n2-3 .. to:anO'Np~U~EdosuP~IY his/herdetails 
a"dotherinJ6nriati~na$sooll~S i$teas(l6ably'.pt.<i(:tj9~ble~fte~~~et~i$ingthe 
power,ifit· i.silo! practieableto d05c)~~fo're6r-;itth~,tiitjeof,exercisirigfhe 
power. 

" -- - - . ". . -

Recommerldafiol11; Amend ,clause40.f tlie ~~gula~jc)n . to more .!I¢neraltetms 
such as "Assi.stant Commisslolllir teSP()nsi.blefOfC?ilnterte~torism"and'the 
"Comin~!1derresponsil?lefor C.ou~!erTeri"ori~,roinv~§tigati()r'J$;', . . . 
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1. Introduction 

On the 23 May 2007, the Director-General of the Australian Security Intelligence 
Organisation (ASIO), Mr Paul O'Sullivan, gave an opening statement to the Senate 
Standing Committee on Legal and Constitutional Affairs. 

In his speech, the Director-General noted that Australia continues to face a challenging 
and dynamic security environment and that an attack in Australia remains feasible and 
could well occur. 

Mr O'Sullivan made it clear that the security situation in Australia, in the Asian-Pacific 
region and in other parts of the wortd will remain complex and demanding for some 
time. He noted that: 

• There are extremist groups in a number of places around the world who are 
intent on conducting attacks on Australian interests; 

• Individuals in Australia or linked to Australia have been tried and convicted on 
terrorism-related charges; 

• Law enforcement agencies must focus on potential sources of new threats, 
including areas which previously have not attracted significant attention; and 

• All of this must be done in an environment of increasing technological 
sophistication. 

Mr O'Sullivan's assessment of the current security situation highlights the need for NSW 
to remain vigilant in ensuring that the laws of the State are adequate to manage and 
contain any eventuality, which may result from a terrorist act or the threat of one. 

1.1 Terms of reference for the review 

Section 36 of the Act provides as follows: 

36 Review of Act 

(1) The Minister is to review this Act to determine whether the policy 
objectives of the Act remain valid and whether the terms of the Act remain 
appropriate for securing those objectives. 

(1A) For the purpose of the review, the Minister may require the Commissioner of 
Police or the Commissioner for the New South Wales Crime Commission to 
provide information about the exercise of functions in respect of covert search 
warrants under this Act by members of the NSW Police Force, members of 
the Crime Commission or members of staff of the Crime Commission. 

(18) For the purposes of the review, the Minister may require the Commissioner of 
Police to provide information about the exercise of functions under Part 2A by 
police officers. 

(2) The review is to be undertaken as soon as possible after the period of 
12 months from the date of assent to this Act and every 24 months thereafter. 
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(3) A report on the outoome of the review is to be tabled in each House of 
Parliament within 12 months after the end of each period referred to in 
subsection (2). 

The Act was assented to on 5 December 2002 and commenced operation on 15 
December 2002. 

1.2 Conduct of the Review 

The Review was conducted on the Attorney General's behalf by the Criminal Law 
Review Division of the Attorney General's Department. 

This is the seoond Review of the Act. The first Review was tabled on 22 November 
2006 and concluded that the policy and objectives of the Act still remained valid. 
However, five legislative amendments were made to clarify the original policy intention 
of certain provisions. 

Consultation for the first Review was undertaken in early 2005 and the current Review 
covers the intervening period until early 2007. This Review considers the authorisation 
of special police powers for use in raids carried out in Sydney in November 2005 as 
part of Operation Pendennis, the operation of the covert search warrant scheme and 
the use of preventative detention orders. 

The first Review considered whether the policy objectives were still valid and whether an 
appropriate balance had been maintained between the rights of the individual and the 
requirements of law enforcement agencies to effectively deal with a terrorist threat. The 
Review concluded that the objectives were still valid and that the balance had been 
maintained. 

For the second Review, consultation was conducted in relation to the operation of the 
Act and whether the policy objectives remain valid. Key stakeholders were invited to 
make submissions in relation to the Review and an advertisement was placed in 
newspapers and the Government Gazette calling for submissions from the public. A 
schedule of persons and organisations that made submissions is at Appendix 1. 

The Criminal Law Review Division prepared this report, which is the result of the review 
process and takes into account the responses received, and has determined that the 
policy objectives do remain valid. 
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2. Background to the Introduction of the Act 

2.1 Background to the Act 

On 5 April 2002, in the wake of the terrorist attacks that took place in the United States 
of America on 11 September 2001, all States and Territories in Australia agreed at the 
Leaders Summit on Terrorism and Cross Jurisdictional Crime that they would make a 
reference of power to the Commonwealth in relation to terrorism. 

On 4 December 2002 the Parliament of New South Wales passed the Terrorism 
(Commonwe alth Powers) Act 2002 referring power to the Commonwealth to make laws 
with respect to terrorist acts. 

On the same day, the Terrorism (Police Powers) Act 2002 was passed. The intention of 
the Act was to confer special powers on police officers to deal with imminent threats of 
terrorist acts and to respond to terrorist acts. The powers contained within the Act are 
similar to reforms introduced in Britain under the Terrorism Act 2000. 

In his second reading speech to Parliament in relation to the Act (NSW Legislative 
Assembly Hansard, 19 November 2002, page 6978) the then Premier, the Hon. Bob 
Carr M P stated: 

The new powers are not intended for general use. In ordinary circumstances we 
rely on standard police investigations and the co-operation of Australian and 
international law enforcement and intelligence agencies. However, when an 
attack is imminent, all resources must be able to be mobilised with maximum 
efficiency. Similarly, when an attack has just occurred, there is an increased 
chance of catching the terrorists, and this chance must be seized. 

As a result of a decision of the Council of Australian Governments (COAG) on 27 
September 2005, the Terrorism Legislation Amendment (Warrant) Act 2005 and the 
Terrorism (Police Powers) Amendment (Preventative Detention) Act 2005 were 
passed, amending the Act. 

The COAG Communique states: 

"COAG considered the evolving security environment in the context of the 
terrorist attacks in London in July 2005 and agreed that there is a clear case 
for Australia's counter-terrorism laws to be strengthened. Leaders agreed that 
any strengthened counter-terrorism laws must be necessary, effective against 
terrorism and contain appropriate safeguards against abuse, such as 
parliamentary and judicial review, and be exercised in a way that is evidence
based, intelligence-led and proportionate. Leaders also agreed that COAG 
would review the new laws after five years and that they would sunset after 10 
years. 

State and Territory leaders agreed to enact legislation to give effect to 
measures whiCh, because of constitutional constraints, the Commonwealth 
could not enact, including preventative detention for up to 14 days and stop, 
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question and search powers in areas such as transport hubs and places of 
mass gatherings.'" 

In addition to the special police powers, the Act now also allows for covert search 
warrants to be issued and executed and preventative detention orders to be made. 

2.2 Objectives of the Act 

The object of this Act, as derived from the second reading speech and detailed in the 
explanatory note, is to: 

• confer special powers on police officers to deal with imminent threats of terrorist 
activity and to effectively respond to terrorist acts after one has occurred; 

• to detain suspected persons for up to 14 days to prevent terrorist acts or 
preserve evidence following a terrorist act; and 

• to enable the covert entry and search of premises, under the authority of a 
special covert search warrant, by specially authorised police officers or staff of 
the New South Wales Crime Commission for the purposes of responding to or 
preventing terrorist acts (including getting evidence of the proposed State 
offence of membership of a terrorist organisation). 

When exercised before the occurrence of a terrorist act the object of the scheme is to 
provide police with extraordinary powers that will assist in preventing the occurrence of 
the terrorist act. 

When exercised after the occurrence of a terrorist act, the object of the scheme is to 
assist in the apprehension of the perpetrators of the terrorist act and to prevent further 
terrorist acts occurring. 

2.3 Summary of the provisions of the Act 

The Act is divided into three key parts: 

Part 2: Special Powers; 
Part 2A: Preventative Detention Orders; and 
Part 3: Covert Search Warrants. 

Part 2 of the Act provides that the Commissioner of Police (or another senior police 
officer) may, with the concurrence or confirmation of the Police Minister, give an 
authorisation for the exercise of special powers: 

(a) for the purpose of finding a particular person named or described in the 
authorisation (the target person), or 

(b) for the purpose of finding a particular vehicle, or a vehicle of a particular kind, 
described in the authorisation (the target vehicle), or 

(c) for the purpose of preventing or responding to a terrorist act in a particular area 
described in the authorisation (the target area). 

or for any combination of those purposes. 

1 
Council of Australian Governments' Special Meeting on Counter-Terrorism 

27 September 2005 Communique http://www.coag.gov.au/meetings/270905/index.htm#Strengthening 
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Section 5 allows for the special powers to be authorised if there is threat of a terrorist 
act occurring in the near future and section 6 allows for the special powers to be 
authorised when a terrorist act has been committed. 

Before the special powers can be exercised under either section, the authorising officer 
must be satisfied that there are reasonable grounds for believing that a terrorist act has 
occurred or there is a threat of a terrorist act occurring in the near future, and is satisfied 
that the exercise of those powers will substantially assist in apprehending those 
responsible or preventing the terrorist act. 

The authorisation enables a police officer to: 

• demand that a person give his or her name and address (and to request proof 
of identity) if the officer reasonably suspects that the person is the target person 
(or in his or her company), is in the target vehicle or is in the target area 
(including entering or having just left the target area); 

• search without warrant a person, and any vehicle, that the officer reasonably 
suspects contains the target person, or is the target vehicle or that is in the 
target area; 

• enter and search, without warrant, any premises that he or she reasonably 
suspects contains a target person or target vehicle or that are in the target area; 

• place a cordon around the target area or any part of it; and 
• seize and detain anything that the officer suspects on reasonable grounds may 

be used or may have been used to commit a terrorist act or may provide 
evidence of the commission of a serious indictable offence. 

A police officer operating under an authorisation is also permitted to use such force as 
is reasonably necessary to exercise the power. 

Part 2A of the Act concems the preventative detention scheme. The NSW Preventative 
Detention Scheme commenced on 16 December 2005. It is part of a uniform model of 
laws as agreed to at the COAG meeting on 27 September 2005. 

The Act creates a scheme where police can apply to the Supreme Court for a 
preventative detention order if there is a reasonable suspicion that the person: 

(a) will engage in a terrorist act, or 
(b) possesses a thing that is connected with the preparation for, or the engagement 

of a person in, a terrorist act, or 
ee) has done an act in preparation for, or planning, a terrorist act, and 

making the order would substantially assist in preventing a terrorist act occurring. 

Preventative detention orders can also be made where a terrorist act has occurred in 
the past 14 days and the order is necessary to preserve evidence. 

The maximum period for a preventative detention order under the NSW scheme is 14 
days. 

Pursuant to s 26Z0 the Ombudsman is required to monitor this Part and provide a 
report to Parliament on the exercising of the powers under the Part as soon as 
practicable after December 2007. 
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Part 3 of the Act relates to covert search warrants. These provisions commenced on 16 
December 2005. The Act enables the covert entry and search of premises, under the 
authority of a special covert search warrant, by specially authorised police officers or 
staff of the NSW Crime Commission, for the purposes of responding to or preventing 
terrorist acts. Only eligible Supreme Court judges can issue such warrants. 

Pursuant to 27ZC the Ombudsman is required to monitor this Part and provide a report 
to Parliament on the exercising of the powers under the Part as soon as practicable 
after December 2007. 

2.4 The use of the provisions of the Act 

The special powers under Part 2 of the Act were authorised for the first time in raids 
carried out in Sydney in November 2005 as part of Operation Pendennis. 

The authorisation named 13 target persons under s7(1 )(a) of the Act for the purpose of 
finding such persons. The authorisation was in effect from 7 November 2005 to 13 
November 2005. No powers were exercised under the authorisation, as the police 
searches and arrests occurred under other law enforcement powers. 

To date, the powers under Part 2A, relating to preventative detention, have not been 
utilised. Applications have been made pursuant to Part 3, which concerns Covert 
search warrants. Five applications have been granted and three of those warrants were 
subsequently executed. 

2.5 Inaugural Review 

The NSW Attomey General first reviewed the Act two years after commencement as 
required by section 36 of the Act and a report was tabled in Parliament on 22 
November 2006. 

The inaugural Review was concerned only with the operation of the special powers, as 
at the time of consultation, the provisions relating to the preventative detention scheme 
and covert search warrants had not yet commenced. 

Wide community consultation for the inaugural Review was undertaken however, at the 
time, the special powers conferred upon police had not been exercised at all. Even so, 
a number of recommendations flowed from that Review and these were subsequently 
adopted and the Act amended accordingly. 

2.6 Amendments to the Act 

The Act has been significantly amended several times since consultation for the first 
Review was undertaken. 

Terrorism Legislation Amendment (Warrant) Act 2005 

The Terrorism Legislation Amendment (Warrant) Act 2005 amended the Act to allow 
for a covert search wa rrant scheme. The amendments enabled the covert entry and 
search of premises, under the authority of a special covert search warrant, by specially 
authorised police officers or staff of the New South Wales Crime Commission for the 
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purposes of responding to or preventing terrorist acts (including getting evidence of the 
proposed State offence of membership of a terrorist organisation). 

Terrorism (Police Powers) Amendment (Preventative Detention) Act 2005 

The Terrorism (Police Powers) Amendment (Preventative Detention) Act amended 
the Act to allow a person to be taken into custody and detained for a short period of 
time in order to prevent an imminent terrorist act, or preseNe evidence of, or relating to, 
a recent terrorist act. This amendment ensures that the NSW legislation complements 
the Commonwealth legislation, which allows for a person to be subject to preventative 
detention for up to 48 hours. 

Police Powers Legis/ation Amendment Act 2006 

The Po/ice Powers Legis/ation Amendment Act 2006 implemented the five 
recommendations, which arose from the first Review. 

1. Section 14(2) was amended to clarify that the provision does not empower 
police to utilise the powers where they are not aware that the powers have been 
authorised. It was the literal interpretation of the subsection 2 that caused the 
problem: 

(2) A police officer may exercise those powers whether or not the officer has been 
provided with or notified of the terms of the authorisation. 

The purpose of the provision was to allow police to use the powe rs where they 
had not been given a copy of the authorisation, or where they had only been 
directed to exercise portions of the powers, without knowing the whole of the 
authorisation. 

2. Sections 17(3) and 18(2) were amended so as to be consistent with s204 ofthe 
Law Enforcement (Powers and Responsibilities) Act 2002 (LEPAR Act). The 
sections now read that a pOlice officer must not detain any longer than is 
reasonably necessary rather than "may detain for a long as necessary". 

3. Section 23 was amended to impose a duty on a plain-clothed police officer to 
provide the person subject to the exercise of the power with their name and rank. 

4. Section 23 was further amended to insert a notice provision in relation to 
offences contained in the Act - namely a waming that a failure to comply with a 
direction is an offence under the Act. 

5. Division 2 of Part 2 was amended to require that the authorisations be 
reasonably proportional to the terrorist threat as assessed by the Commissioner 
for Police or by the person who is making the authorisation should it be a person 
other than the Commissioner. 

Finally, section 36 of the Act was altered to provide that the Act be reviewed every 2 
years rather than annually. 
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3. Discussion of Submissions 

3.1 Submissions Received 

The NSW Attorney General's Department sent out consultation letters for this second 
review to key stakeholders in April 2007. Written submissions to the Review were 
invited, particularly with respect to any comments on the provisions of the Act. 

The following persons and bodies advised that they had no submissions to make or 
substantive recommendations in relation to the Statutory Review: 

• The Judicial Commission of New South Wales; 
• The Director of Public Prosecutions (DPP); 
• The Commonwealth DPP; and 
• Commonwealth Attorney-General's Department. 

The following submissions made substantive recommendations for the amendment of 
the Act: 

• The Law Society of NSW; 
• Privacy NSW; 
• The National Children's and Youth Law Centre; 
• NSW Department of Community Services; 
• The NSW Council of Civil Liberties; 
• The Community Relations CommisSion; and 
• The Ministry for Police. 

The Legal Aid Commission supported the comments of the Law Society. 

3.2 The Law Society of NSW 

Special Powers: Part 2 

The submission of the Law Society noted its concern that the powers under Part 2 of the 
Act gives police special powers which can be triggered merely by a person or vehicle 
being present in the "target area" or being about to enter the target area or having 
recently left the area. 

3.2.1 Reasonable suspicion 

The Law Society noted that pOlice are not required to "suspect on reasonable grounds" 
that the person or vehicle was or will be involved in a "terrorist act". Police are also 
authorised to use "such force as is reasonably necessary" in exercising their special 
powers (s21). 

The Law Society submitted that the application of powers in the Act, as they relate to 
persons or vehicles that are not the target of an authorisation, should be predicated on 
the police forming a reasonable suspicion that the powers must be exercised in order to 
prevent a terrorist attack or apprehend a person who has committed a terrorist attack. 

Submission 1; The Law Society submitted that s16(1)(c), s11(1)(c) andt8(1J(c), 
~h9Uld bean19ngeqaccqr<:iingly,. .. . . 
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Discussion 

In examining the second reading speech, it is clear that it was the intention of 
Parliament that police officers should have immediate access to a full range of powers 
in the event of a terrorist threat or attack when operating in a declared target area. The 
Premier stated that the purpose of these powers was to mobilise resources with 
maximum efficiency and to seize the opportunity to apprehend terrorists after an attack. 
Section 14 and the target area provisions are part of a scheme to implement this 
intention. 

It is important to note that the target area provisions were formulated to prevent a 
terrorist act in a particular area, and to empower police in places where a terrorist act 
has occurred or will potentially occur. 

It was the deliberate policy implemented by Pariiament that reasonable suspicion would 
not be a prerequisite to the exercise of the powers within a target area. 

In relation to s16(1)(c), s17(1)(c) and s18(1)(c), other Australian jurisdictions appear to 
have provisions drafted in similar terms. 

In Westem Australia, s11 of the Terrorism (Extraordinary Powers) Act 2005 (power in 
respect of target areas) enables police officers to direct people to remain in, leave, or 
refrain from entering a target area. It also enables police to direct that vehicles remain 
in, be removed from, or refrain from entering a target area. In Victoria, s21G(1)(c) of the 
Terrorism (Community Protection) Act 2003 (Persons, vehicles or areas targeted by 
authorization) provides for the authorisation of the exercise of the special powers 
conferred by the Part in relation to a particular area described in the authorisation. In 
South Australia, s12 of the Terrorism (Police Powers) Act 2005 extends special police 
powers to target areas. 

3.2.2 Test ofthe authorisation ofthe use of the special police powers 

In 2004, section 5 of the Act was amended by the Grimes Legislation Amendment 
(Terrorism) Act so that the special powers could be triggered by a senior police officer 
believing that a terrorist attack would occur in the "near future" as opposed to being 

) "imminent'. The Law Society submitted that the amendment has widened the 
circumstances in which the police can exercise the extreme powers they have been 
given. 

iSUblTliS~i<>n2: TheLi:lw S6cietY~lJ6rriitted that the tes;!conlaihedinseCtion f).should 
lr~ye.rtg~¢~.t9 tti.e"ilTllTlinenr tI"I[!lf.!.tt~§L ~~ . . . . . 

Discussion 

The second reading speech for the Grimes Legislation Amendment (Terrorism) Bill 
noted, with respect to the amendment of section 5: 

Experience in working with the Act in exercises has shown that clarification is 
required to the trigger to activate the powers and also that some additional 
powers are needed. 

The Government's intention with this legislation is to give NSW Police the 
capacity to act when a senior and experienced officer, on the basis of the 
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information available, and in light of that officer's experience, feels it is 
necessary to do so, in order to forestall a possible terrorist attack. In the real 
world of terrorist investigations, the information available may come from a 
number of different sources and may not be clear or precise. 

The test was amended after it was deemed that the meaning of the section was 
somewhat ambiguous with regard to whether "imminent" related to the terrorist act or 
the threat. 

The intention of the amendment was not to alter the effect of the test but rather to clarify 
its meaning. The arrangement of the words and the use of plain English made it clear 
that the test contemplates a risk of an attack of some kind being made in the near 
future. 

3.2.3 Lack of Judicial Oversight 

Section 13 of the Act provides: 

13 Authorisation not open to challenge 

(1) An authorisation (and any decision of the Police Minister under this Division with 
respect to the authorisation) may not be challenged, reviewed, quashed or called into 
question on any grounds whatsoever before any court, tribunal, body or person in any 
legal proceedings, or restrained, removed or otherwise affected by proceedings in the 
nature of prohibition or mandamus. 

(2) For the purposes of subsection (1), legal proceedings includes an investigation into 
police or other conduct under any Act (other than the Police Integrity Commission Act 
1996). 

The effect of s13 is that an authorisation to exercise powers under the Act is not subject 
to any form of judicial review. The Law Society submitted that this limitation is further 
exacerbated by s29 which provides that if proceedings are brought against a police 
officer for acts done pursuant to an authorisation, the officer cannot be convicted or held 
liable "merely" because "the person who gave the authorisation lacked the jurisdiction to 
do so". The Law Society interpreted this provision so that the authorisation cannot be 
contested (except by the Police Integrity Commission) and, if the authorisation was 
given by someone who had no power to do so, an officer acting on it cannot be held 
liable. 

Discussion 

Section 13 was enacted for two main reasons: 

(a) in order to protect the highly sensitive information that authorisations will be 
based on. As stated by Premier Carr in the Second Reading Speech, "the 
information on which authorisations are made is likely to be highly sensitive 
intelligence material, quite possibly provided by co-operating Australian or 
foreign agencies. This information must be protected to ensure the continuing 
supply ofthis intelligence."; and 

(b) to prevent legal challenges to the exercise of the powers during an actual 
counter terrorism operation where time may be of the essence. 
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Section 13 does not prevent judicial review of how the special powers are exercised. It 
only precludes judicial review of the authorisation itself. Appropriate safeguards are in 
place to monitor the authorisation process; s13 preserves the ability of the Police 
Integrity Commission to review the decisions of senior police and the Ombudsman's 
jurisdiction to oversight complaints about the inappropriate exercise of the powers 
under the Act is not affected. 

Additionally, s14B provides that as soon as practicable after an authorisation given 
under this Act ceases to have effect, the Commissioner of Police is to furnish a report, 
in writing, to the Attorney General and the Police Minister setting out the terms of the 
authorisation and the period during which it had effect, identifying as far as reasonably 
practicable the matters that were relied on for giving the authorisation, describing 
generally the powers exercised pursuant to the authorisation and the manner in which 
they were exercised, and specifying the result of the exercise of those powers. 

Preventative Detention Orders: Part 2A 

The Law Society is completely opposed to the preventative detention scheme. 
However, if the scheme is to remain in force, the Law Society recommended the 
following amendments. 

3.2.4 Applications for preventative detention orders 

The NSW legislation provides for the detention of a person subject to an order for a 
period of up to 14 days. The Commonwealth legislation only allows for the detention of a 
person subject to an order for up to 48 hours. 

ISubrT!i~sion.4.: The~w~~cj~ty,,~u~mit"tEld·t!1aitJle·~$WI~i~iltiOQSho~tdb~ 
:ami;lndedto. ohlYPi:lrmitdetentiilo fi:i(; up to 4$ 'h()ur~,.\\/bich ISc;Onsistehtwith th'i:l 
[QQI!)mQ"W~~lll:t!~islllnQI1" c_c .•... _ .................................. _ ._ .... _.... __ .. . 

Discussion 

At the 27 September 2005 meeting of COAG, State and Territory leaders agreed to 
enact legislation to give effect to measures that, because of constitutional constraints, 
the Commonwealth could not enact, including preventative detention for up to 14 days. 
The NSW preventative detention scheme implements this agreement. 

The NSW scheme differs in Significant respects from the Commonwealth legislation, 
particularly in respect of the safeguards and accountabilities, which is appropriate in 
view of the longer detention period. For example: 

(1) The Commonwealth scheme is administrative: initial orders are made by a senior 
police officer, which are later confirmed by judicial officers acting in their personal 
capacity. 

The NSW scheme is judicial: both the initial and final preventative detention orders 
are made only by Judges of the NSW Supreme Court. 

(2) The Commonwea~h scheme at no time allows a hearing on the merits between the 
parties before the expiry of the detention. 

The NSW scheme permits an initial preventative detention order to be made in the 
absence of the subject person. However, at subsequent confirmation or revocation 
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hearings, the detained person will be permitted to be present and to contest the 
matter. 

(3) The Commonwealth scheme contains a number of disclosure offences, designed to 
keep the making of a preventative detention order secret. 

The NSW scheme contains no such disclosure offences, but allows the Supreme 
Court to make non-publication orders in relation to the proceeding as is usual for all 
criminal matters before the courts in NSW. 

(4) The NSW legislation is also required to be scrutinized by the Ombudsman for a 
period of five years, who is then required to furnish reports on the operation of the 
legislation two and five years after the legislation commences. 

The length of time was settled on operational police advice and by reference to the 
United Kingdom precedent. 

Queensland, South Australia, Western Australia, Tasmania and the Northern Territory all 
have legislation which permits detention for up to 14 days. In keeping with the COAG 
decision and to ensure uniformity across the country, it is important that NSW retains 
the 14 day provision. 

3.2.5 Evidentiary Requirements 

The Law Society submitted that the rules of evidence should apply and that the person 
subject to an order should be provided with all information and evidence that forms the 
basis of the application. 

!Submis$i6n·5, The Law Society subrnitled·ttiatthe l~gislationshOuld bearnended.t6. 
'ensure tliat the rules ofevideliceapply and a preventative detainee shoulo oeprovided 
lwith.alljofPfmationalJd.evictencEl thCit.lorm::;Jl"le.Pasis.c>fJbSl.allPI.Lc;a1jl:trL. . 

Discussion 

The rules of evidence can still apply in the normal manner. The provisions create a 
discretion for the Court to accept evidence despite the rules of evidence, but the Court 
can still assign weight and probity to any evidence that comes before it. 

3.2.6 Disclosure Offences 

Section 26Y of the Act requires a police officer detaining a person under a preventative 
detention order to inform the person of certain matters relating to the effect of the 
preventative detention order. 

Subsection (2) (c) does not however require the police officer to inform the person 
being detained of the fact that a prohibited contact order has been made in relation to 
the person's detention, or the name of a person specified in a prohibited contact order 
that has been made in relation to the person's detention. 

The Law Society submitted that keeping prohibition orders a secret is absurd and that 
this provision (s26Y(3)) should be deleted. 

Sub.mi~siQn 6:TtleL.aw$QPiEltysIJQri1ittfil~.S2..6Y(:3)shoujdJ)er~peal~g. 
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,Submission 8: The Law Society submitted that "rolling warrants" should be explicitly 
prohibitt:ld. 

Discussion 

The aim of the preventative detention scheme is not to provide the ability for law 
enforcement agencies to keep a person in a constant state of preventative detention 
and s26K is designed to prevent "rolling warrants". 

It is, however, difficult to justify on policy grounds the complete prohibition on a second 
or subsequent order in relation to a particular person where the requisite test, set out in 
section 26D, is met. It would be an unsatisfactory situation if a person went on to 
commit a terrorist act solely because there was a technical bar on seeking a further 
order despite the tests being satisfied. 

There are a number of strong safeguards that will count against the use of "rolling 
warrants", they are: 

• the fact that these orders will be overseen by the Supreme Court which will be 
monitoring carefully any possible abuse of process; 

• the requirement that each application must contain details of previous applications 
and orders, allowing the Supreme Court to detect improper use; and 

• most importantly, the fact that a person, who appears to be intimately involved in an 
imminent terrorist attack will be charged with a substantive offence rather than 
preventatively detained on a continuing basis. 

3.2.9 Release of person from detention 

The Law Society has noted their concems that section 26W, which provides for people 
to be released from detention duri ng the period a preventative detention order is in 
force, could be used to harass people by releasing them during the day and detaining 
them again at any time. 

Discussion 

The intention of this provision is not facilitate harassment. It is to allow a person to be 
dealt with under different schemes, for instance, questioning after arrest. 

3.2.10 Accommodation of detained person 

Section 26ZC provides for the humane treatment of a preventative detainee. 

The Law Society submitted that humane treatment should also include treatment in 
relation to a person's cultural and religious beliefs. The Society also noted that the Act 
does not detail where the person is to be detained. And although the Act provides that 
a person can be detained by Corrective Services there is no restriction on people being 
detained in other accommodation, including police cells. 

Submission 9: TlieLaW socieiysuJ;ri1ittEld thatsElction26ZC(1) should beamendec(to 
includ.e resp.$c®JJtelltrt)ent In. rel;ati(ijlJo I:iJlt:ltsOll'$ c.ultlltl:il <inc:! teligiQlIs .bEl)) efs •. 

Discussion 
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The spiritual welfare of a inmate is currently preserved in the Crimes (Administration of 
Sentences) Regulation 2001. It entitles an inmate to attend rites, services and 
assemblies conducted at the correctional centre, which pertain to the inmate's 
denomination. It also allows the inmate access to religious books, recognised objects 
of religious devotion and similar items. The Terrorism (Police Powers) Regulation, 
which can exclude provisions in the Crimes (Administration of Sentences) Regulation 
from operating with respect to preventative detainees, has not yet been drafted. 
However, it seems clear that providing for a detainee's spiritual welfare would be 
consistent with the requirements under the TPPA to treat a preventative detainee with 
dignity and humanely. 

The question of where a preventative detainee can be held should not be prescribed in 
legislation, as operational and security needs may frequently change. Each matter 
needs to be assessed by the Commissioner for Corrective Services or the Director 
General of the Department of Juvenile Justice on a case-by-case basis. It is a matter for 
the Commissioner or Director General to determine the most appropriate place to hold 
a detainee. 

3.2.11 Obligation to inform 

Section 26ZA( 1) of the Act provides that the obligation of a police officer to provide 
information to a preventative detainee only applies where it is practicable to do so. 

Discussion 

This provision was adopted from the Commonwealth and is uniform in the Terrorism 
legislation around Australia. The provision is restricted in that compliance is only not 
required if it is the actions of the person being detained under the preventative 
detention order which make it impracticable to do. The provision does not allow for 
police to simply disregard the requirement. 

3.2.12 Sunset Provision 

The Law Society submitted that ten years is too long for a sunset clause and that the 
legislation should sunset after no more than fIVe years. 

iSubmi~sio~ 11: The LawSociEltYsubmittedthats26Z:Sshould be:a"nieh(Jedto allow 
ifQr.llfl,liIEaJligm~n@l:Y-tevLe.v{<l@J9ye:!lI:§. . . ....... . ..... . ... . 

Discussion 

This provision mirrors the complementary Commonwealth and State legislation. 

Accountability is still provided for with safeguards such as the Police being subject to 
oversight by the Ombudsman and the Police Integrity Commission, the Attomey General 
and the Minister for Police submitting annual reports to be tabled in Parliament, and the 
Ombudsman monitoring the legislation for a period of 5 years and providing a report 2 
and 5 years after commencement of the Act. 

Covert Search Warrants 

3.2.13 Strenuously opposed to the scheme 
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The Law Society has noted its strenuous objection to the covert search warrant scheme, 
and commented that the absence of the requirement to serve notice on an occupier 
creates a significant potential for abuse. 

Discussion 

The Act contains strong and robust safeguards in relation to the granting of covert 
search warrants, their execution, and the requirement that an occupier must, ultimately, 
be notified that a search has taken place. 

In addition to the service ofthe occupier's notice, Police and the Crime Commission will 
be required to report annually to the Attomey General and the Minister for Police about 
the execution of the powers, and the scheme will be subject to both ongoing review and 
specific monitoring by the Ombudsman for a period of two years. 

3.3 Privacy NSW 

The submissions of Privacy NSW were partially informed by an Issues Paper released 
by the NSW Ombudsman in April 2007. Privacy NSW made submissions on four 
substantive points: 

(a) The definition of what amounts to a '1errorist act" is too wide; 
(b) Part 2 of the Act should be scrutinised by the Ombudsman in keeping with Parts 

2A and 3; 
(c) The covert search warrant procedures should be improved; and 
(d) The Ombudsman role should continue for as long as the Act remains in force. 

3.3.1 Definition of "terrorist act" 

Privacy NSW submitted that the definition of what amounts to a terrorist attack in 
section 3 of the Act is too wide and may encompass actions such as industrial disputes 
which endanger life or create a serious health or safety risk. It suggests that had the 
industrial action between unions and Patrick Corporation occurred whilst the Act was in 
force, it may well have fallen within the definition. 

c .. J Discussion 

The definition was adopted from the Commonwealth Criminal Code. The definition 
excludes advocacy, protest, dissent or industrial action that is not intended to cause 
physical harm, endanger life or create a serious health or safety risk. 

This definition has also been adopted by all other Australian jurisdictions and was the 
subject of a Constitutional reference of power from the States to the Commonwealth. On 
that basis there would be a significant problem with unilaterally amending the definition 
for NSW purposes. 

Despite not being defined exhaustively in the legislation, it is clear from the second 
reading speech that the powers given to police are confined to limited circumstances. 
The powers are not intended for general use and s3(3) clearly excludes advocacy, 
protest, dissent and industrial action. As was stated by the Premier when introducing 
the Bill to the House, "legitimate, non-violent protest cannot trigger the proposed 
powers". 
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3.3.2 Part 2 of the Act should be scrutinised by the Ombudsman in keeping 
with Parts 2A and 3 

Privacy NSW submitted that the Ombudsman should be required to scrutinise Part 2 of 
the Act which would be consistent with his powers under Parts 2A and 3. 

I" _ . - -".' " .. _ -.__ - - _ ". _ . _ -

!Submission12: Part 2 of the Act should be amended to allow the Ombudsman to 
iScfutinisetM~pe9ial poli~po\Nersrri keElpirtgwithP~rt~ ~Mmc:l ~. 

Discussion 

Appropriate safeguards are in place to monitor the authorisation process; s13 
preserves the ability of the Police Integrity Commission to review the decisions of 
senior police and the Ombudsman's jurisdiction to oversight complaints about the 
inappropriate exercise of the powers under the Act is not affected. 

The Act provides under s36(3) that a report on the outcome of the biennial review of the 
Act is to be tabled in each House of Parliament and as such will be subject to the full 
extent of democratic scrutiny. 

Additionally, s14B provides that as soon as practicable after an authorisation given 
under this Act ceases to have effect, the Commissioner of Police is to furnish a report, 
in writing, to the Attorney General and the Police Minister: 

o setting out the terms of the authorisation and the period during which it had 
effect, 

o identifying as far as reasonably practicable the matters that were relied on for 
giving the authorisation, 

o describing generally the powers exercised pursuant to the authorisation and 
the manner in which they were exercised, and 

o specifying the result of the exercise of those powers. 

The Ombudsman's monitoring role under Parts 2A and 3 reflects the extraordinary 
nature of the preventative detention and covert search warrant regimes. In relation to 
Part 2, the Ombudsman appropriately retains his general oversight and complaints 
handling role. 

3.3.3 Covert search warrant procedures should be improved 

Privacy NSW ·is of the view that the procedure relating to covert entry to adjoining 
premises should be tightened up. 

:subrfliss!oI113:thafthe At:tbeiairtend~ilto pr6vide thaia separate warrant is 
;r~qyiJt3-<:ltdel1t.~i:i[HoprElIDisesil,c:ljQinjMJI:te_sybjf;lt:tpreri)i~~. . ... _. _ ... _. 

Discussion 

Section 27 J(1)(e) provides that a covert search warrant must not be issued unless the 
application for the warrant includes: 

If it is proposed that premises adjoining or providing access to the subject 
premises be entered for the purposes of entering the subject premises-the 
address or other description of the premises that adjoin or provide such 
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access and particulars of the grounds on which entry to those premises is 
required. 

Section 270 provides for the adjoining premise to be entered solely for the purposes of 
entering the subject premises. The naming of an adjoining premise in the application for 
the covert search warrant therefore does not give police the right to enter that property 
and deliberately conduct a covert search. If police wanted to do so, they would be 
required to go through the same procedure as with the subject premise and satisfy a 
judge that it was necessary. 

The Act requires that upon the execution of the warrant, a report must be made to the 
eligible judge and that an occupier's notice is to be given to the adjoining occupier after 
execution. 

Nothing in the Act precludes disciplinary proceedings against a police officer found to 
have exceeded the scope of an authorisation under the Act. If it is found that a police 
officer acted contrary to the Act, he or she may face potential disciplinary proceedings 
under the Police Act. 

The making of an application for a covert search warrant is restricted to an eligible 
police officer, who will typically be a member of the NSW Police CounterTerrorism Unit. 
By restricting the category of police who may apply to those with expertise in the area, 
the potential for unintentional authorisations is limited. 

3.3.4 The Ombudsman role should continue for as long as the Act remains in 
force 

Privacy NSW noted that the once the initial period of oversight by the Ombudsman 
lapses, no extemal oversight mechanism remains. 

iSubmissi()~14: the Abt~houldp(ovide fortl'le 6inhudsrnari tqreviewitie entire Act for 
ia!;'[Qr!9a5JMMtJ"emaiJjsinfQr~e. . .._ 

Discussion 

As is the case with pOlice powers generally, extemal oversight will continue to be 
provided through the Ombudsman's ongoing oversight and complaints handling role. 

3.4 The National Children's and Youth Law Centre 

The National Children's and Youth Law Centre (NCYLC) thanked the Attomey General 
for the opportunity to comment on the Act and directed its submission to the application 
of the Act to children and why it considers that the current framework pays insufficient 
regard to the rights of the child. 

3.4.1 Preventative Detention Orders for children aged 16 and 17 

The NCYLC acknowledges that preventative detention orders cannot be made against 
children under the age of 16 but is of the view that the Act should be amended to 
preclude an order from being made against a child aged 16 or 17 as well. It is the view 
of the NCYLC that this is needed to align New South Wales with Australia's international 
obligations under the Convention on the Rights of the Child, which states that children 
should only be detained as a measure of last resort and have the right to prompt legal 
advice. 
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The NCYLC noted that the Act does not require the detention of a child aged 16 or 17 to 
be a "last resort" nor does it require the child to be brought before a court promptly. 

:Submisioion 15: The NCYLC suomitted that s26E of the Act should be amended to 
'prohibit preventative detention orders from applying to children aged 16 and 17years of 
<ige. 

Discussion 

As discussed above, NSW agreed to implement a preventative detention scheme, 
which was to complement that of the Commonwealth. One of the aspects of the 
Commonwealth scheme was the detention of young people aged 16 to 18. 

It is clear that the powers contained within the Act are designed only to be used in the 
very specific context of a terrorist attack. It is conceivable that a young person may be 
involved in a manner that might necessitate his or her detainment to allow police to 
either prevent a terrorist act, or preserve evidence of a terrorist act that has already 
occurred. In the event that police are called upon to exercise those powers, it is 
necessary to have mechanism in place to facilitate the detention of a young person. 

Given the order is made by the Supreme Court, there is judicial oversight at the outset. 

With respect to children being detained only as a measure of last resort, it is clear that 
this legislation is intended as precisely that - a last resort. The Second Reading speech 
pointed out that these powers are designed to be used only in extraordinary 
circumstances. 

3.4.2 Communicating the grounds for the order 

The NCYLC raised its concerns that s26J(2), which only entitles a preventative detainee 
to receive a summary of the ground upon which the order was made, may easily result 
in the child receiving insufficient information as to why they have been detained. The 
NCYLC also noted that there is no requirement in the Act to provide a child's parents or 
guardians with information about why their child has been detained. 

!Submissio·n.16: The Act.sfioultfbeamended· to ptovideforthe commuriication of 
!<ld~gLI1!te JJ1tQiiT!<lJj9n~QJ!Qhllgglld·Nl?J)Lti~!" gJ,Ji:@lM:~ .. .... . ___ .. . 

Discussion 

There is no obvious reason that juveniles should be given more information than adults 
about the grounds upon which the order was made. However, more generally, it is noted 
the special needs of juvenile detainees are provided for by s26ZH, which sets out 
special contact rules. 

3.4.3. No adequate justification for 16 or 17 year olds to be treated like adults 
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The NCYLC submitted that there was no indication that 16 or 17 year olds are likely to 
participate in terrorist acts in Australia and that there is no justification for treating them 
like adults. 

Discussion 

Terrorism is acknowledged as one of the most serious threats facing Australia and the 
International community today. Intemational incidents have clearly demonstrated that 
children are being used more and more frequently as active participants in terrorist 
attacks. 

The risk to the safety of the public must be considered when making appropriate 
legislation. It is quite conceivable that a child may be so involved in terrorist threat or 
attack as to justify the use of these powers despite the protections that child would 
usually be entitled to prevail upon. NSW law enforcement agencies need to be in a 
position to respond appropriately and need to have the required legislative powers to 
do so. 

Detention in Correctional Centres 

i 3.4.4. Unsatisfactory for children to be detained in correctional centres 

} 

The NCYLC submitted that the requirement for a child of 16 or 17 years of age to be 
detained in a correctional centre is unsatisfactory and against Australia's intemational 
obligations under intemationallaw. 

It was concerned that children detained at Kariong may not be adequately separated 
from children serving a sentence and adult correctional officers may not be 
appropriately trained to deal with young offenders. 

[Submission 17: NCYLC submittetlthat is it urisati~factoryfor16and 1'7 yearsolds to 
ipe 9~;;t.il1~Cljl)~Q9ti!3.cttoJi.§I ~~f)!re. .._ . . . . 

Discussion 

Section 26X(5) clarifies that: 

a reference in this section to a correctional centre is to be construed, in relation 
to a detainee under 18 years of age, as a reference to a juvenile detention 
centre or juvenile correctional centre (and in the case of a juvenile detention 
centre the reference to the Commissioner of Corrective Services is to be 
construed as a reference to the Director-General of the Department of Juvenile 
Justice) 

A 16 or 17 year old child, who is a preventative detainee, may be held in a juvenile 
detention centre as well as a juvenile correctional centre. Where a person is to be held 
will be a matter for the Director General of the Department of Juvenile Justice and will 
be determined according to security needs and other criteria as set out in the legislation 
and regulations. 

The Department of Corrective Services staff at Kariong (the only staff who would handle 
juvenile preventative detainees) all undergo special training to deal with young people. 

23 



Young people who are convicted of very serious offences are transferred to adult gaols 
at the age of 18. 

Search powers 

3.4.5. Strip Searches of young people between 10 and 18 years of age 

NCYLC raised concems about the ability of police to strip search children without first 
obtaining a warrant. A strip search should only be conducted when absolutely 
necessary, should only be conducted when authorised by a court warrant and when an 
application is made, the child should be legally represented and have the opportunity to 
oppose the application. 

Further, there should be no exemption from the requirement that an independent adult 
be present. These powers are contrary to Australia's obligations under Article 2 of the 
Convention on the Rights of the Child. 

!Submi~siOri 18: NOild subrni.tted tllat the pr6viSion§govetriing the strip search of a 
i¢hilqsI:!Q!Jldb!:istteJlgth~e!1ed.. .....~ .. _.. .. 

Discussion 

Schedule 1 of the Act (Conduct of personal searches) is consistent with and directly 
replicates the search powers provided for in Part 4, Division 4 of the Law Enforcement 
(Powers and Responsibilities) Act 2002 (LEPAR Act). 

Section 6 of the Schedule provides: 

A strip search of a child who is at least 10 years of age but under 18 years of 
age, or of a person who has impaired intellectual functioning, must, unless it is 
not reasonably practicable in the circumstances, be conducted in the presence 
of a parent or guardian of the person being searched or, if that is not 
acceptable to the child or person, in the presence of another person (other 
than a police officer) who is capable of representing the interests of the person 
and who, as far as is practicable in the circumstances, is acceptable to the 
person. 

It is acknowledged that strip-searching is a most intrusive form of intervention, 
especially for children and vulnerable persons. In order to improve procedures and 
minimise the trauma that a strip search may induce, legislative safeguards have been 
incorporated into both the Act and the LEPAR Act. These include: 

• Conducting the strip search in a private area, 
• Not conducting the strip search in the presence or view of a person who is of the 

opposite sex to the person being searched, 
• Not conducting the strip search in the presence or view of a person whose 

presence is not necessary for the purposes of the search, 
• Prohibiting the searching of a person's body cavities or an examination of the 

body by touch; 
• Prohibiting the removal of more clothes than the person conducting the search 

believes on reasonable grounds to be reasonably necessary for the purposes of 
the search. 
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• Not allowing a strip search to involve more visual inspection than the person 
conducting the search believes on reasonable grounds to be reasonably 
necessary for the purposes of the search; and 

• Allowing a strip search to be conducted in the presence of a medical practitioner 
of the opposite sex to the person searched if the person being searched has no 
objection to that person being present. 

The legislation provides that a strip search must take place in the presence of a parent 
or guardian unless it is not reasonably practicable in the circumstances to do so. 

In the event of an actual or an imminent terrorist attack, it would be unreasonable to 
impose a blanket prohibition upon police preventing them from strip-searching a child 
between 10 and 18, who is suspected of being the target of the authorisation, because 
a parent or guardian could not be found. 

The Act provides that a strip search can only be conducted where the seriousness and 
the urgency of the circumstances require it and the safety of the public has to be 
balanced against the rights of a child. 

It would be undesirable to create powers that were more limited or inconsistent with 
general law enforcement powers. 

3.5 NSW Department of Community Services 

Preventative Detention Orders 

3.5.1 Place of Detention. 

The NSW Department of Community Services (DOCS) is concemed about young 
people aged 16 or 17 being detained under the auspices of the Department of 
Corrective Services. 

DOCS submitted that it is preferable that young preventative detainees be held either at 
a juvenile detention centre or at some other altemative facility. DOCS expressed 
concem that young people who have not been charged or convicted of a serious 
offence may be placed with the State's most serious juvenile offenders . 

.. J DOCS also pointed to the lack of a provision in the Act, which states what constitutes 
"exceptional circumstances" to enable a police officer to approve the detention of a 
young person with an adult. 

I····· ·······'c·,· ····"·,··c'·"·····.······ .. ·,··.· .............. , ................ ' , .' '.' 
.Su~rrii$$i9n. '19: Glarifi<::atiOri of ~lialconstitutes an"exceplionalcircuiJ)st?nce" be' 
I _, _ , ,-_ _:' '_ '. _ '_ "_" ",' - - <- .'- ':,._ __-_ ,,_., . .""_" :': -, _. _ _.,_, _ -. _ . '_': -', - -

:inoorpbr:a~ed int0 the .Police's Standard Qperating proc.edl:Jres for the use of the 
!preY.$.n1i!tIYJ~.c!elelitionPQw~rs.__., ... ... 

Discussion 

See discussion of the NCYLC Submission at paragraph 3.4.4. 

Re.co.m,lller,tdation '1:. :.dlarifi~.ilti9ri .·~f,lIihat..cpl!~t:i(~t~~ ". sll"'exceptional 
circurri#!rice" be., iric.Cfrp(jr~t~d. 'hj~ ' .• th~poii~~i~staridard6peratirig 
Procedlire~forthe.iJ$eo(the .pfeiientafWe deten~i()ri PQiiIi,ers to.enablea police 
offlcert6 srove the detentionMaoun .,. erson,iNitnanililUIt. .... ....,P):I ....... , ....... , ...... ,Y .. gp" .... , ......... . 
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3.5.2 Children under 16 years of age 

DOCS noted that section 26E provides that once a police officer has established that a 
person being detained is under 16 years of age, that officer must release the person 
"as soon as practicable". The Department submitted that it would be preferable to 
amend the section to read that the child be released "immediately into the care of a 
parent or guardian". 

Where the parents or guardians have also been detained, the Department recommends 
that procedures be developed between DOCS and police to enable DOCS to respond 
appropriately. 

iS~bl11iS~ic:)i1' 20: Section 26E -be iiri1end~d to provide that atllildbe . released 
i"immediatelyinfi:; the' Care of a parent or guardian" and procedures be developed 
;between DOCS arid pOlice f6~ the care of children who are released or have parents 
:,wtlOaredi:ltc:lil1.ed. 

Discussion 

As noted above, the preventative detention scheme was adopted directly fom the 
Commonwealth Model and so any amendments must be made in the context of a 
uniform code across all jurisdictions. 

Similar provisions apply in the LEPAR Act for the release of an intoxicated person into 
the care of a "responsible" person. It would seem appropriate that where a child is 
under the age of 16 and has recently been detained for a period of time that he or she 
should be immediately released into the care of a parent or guardian, where practical to 
do so. 

The development of procedures between DOCS and NSW Police to facilitate the 
Department's involvement in the release of a child or the care of child whose parents 
have been detained is supported. 

Recomr(u!lId.afion2: 'SeatioIl26EbealTlend.edt()provici~thatacliildbe 
rel.eaS~d:imm~iate.IYin:tc:)tJjee1trep,~a.p~re ... t at gllal"aianY.i,he,¢.·p"~ctidiil to do 

. S.o andpi"6c.edutesbe developed between DqcSa ... dthe.NSW<~ojice F.orcefpr 
Jhe c;are 6f!;hi.ldren ioI/!1oa.re. rei.eclsedt>rlta"epar.entswh() ar.elletll.ined, 

3.5.3 Maximum period of detention 

The Act provides that the maximum period of detention is 14 days under an order. 
DOCS raised concems that young people could be subjected to an infinite period of 
detention. The Department submitted that a maximum period of detention should be set 
for a young person held under an order. 

Discussion 

See discussion under paragraph 3.2.7 

3.5.4 Powers of police to stop and search children aged 10 to 18 
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The Department recognised that the stop and search powers in the Act mirror those 
contained in the LEPAR Act. The Department however is of the view that the strip
searching of a child should always be a last resort and that every possible alternative 
method of conducting a search should be exhausted first. 

DOCS recommended the development of strict guidelines and protocols br police to 
ensure the powers are exercised correctly. The Department noted that such guidelines 
already exist under Court Security Legislation. 

:Submission21: DOCS recommended the development of stric::lguidelines and 
'protocpIs fQrpOIic:eJo en_slJreJhe~tQP_ ~!DQsearc:b powers are f§)(ercisedGOI:rectly: 

Discussion 

See discussion under paragraph 3.4.5. 
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3.6 The NSW Council For Civil Liberties 

3.6.1 Public Interest Monitor 

The NSW Council for Civil Liberties (CCl) recommended that New South Wales follow 
the Queensland example, and create a position of Public Interest Monitor (PIM). The 
CCl suggested that the PIM would be a senior, experienced barrister, independent of 
Govemment, and with tenure arrangements like those of the Director of Public 
Prosecutions and would have the power to monitor compliance with the laws in relation 
to matters conceming all search warrant applications. 

iSubmission 22: The NSW CountiifdfCivil Liberties rec:Orrirrieridedth~t New South 
W!iI!3$ ~re<i!Elil, po~i~ioI\ClfPuI:iUc: inte[$stMClnitQr. 

Discussion 

The PIM was established in Queensland in 1998 as a mechanism to oversee the 
interests of the public and ensure accountability are adequately canvassed during 
applications for, and the execution of, covert search and surveillance warrants. 

In 2002, the NSW law Reform Commission (NSWlRC) considered the question of 
whether an agency such as the PIM was needed in New South Wales, in its Interim 
Report on Surveillance. 

The Commission took the view that: 

The regime recommended in this Report embodies sufficient accountability 
measures to ensure that public interest concems are addressed, without the 
need for a PIM. Courts and tribunals (regardless of which forum is selected to 
authorise covert public interest surveillance) have been accustomed to 
identifying and assessing notions of public interest for some time. The 
Commission considers that the inclusion of a PIM model in the proposed 
surveillance legislation would not improve the level of scrutiny, which the 
appropriate issuing authority would ordinarily give to each application for a 
public interest authorisation. Accordingly, the Commission makes no 
recommendation on this issue, but raises it for further consideration2

. 

It is noted that in all areas, including the exercise of the covert search powers, police are 
subject to the oversight of the Police Integrity Commission and the Ombudsman. 
Further, section 27ZB requires that the Commissioner of Police and the Crime 
Commissioner report annually on the exercise of the covert search powers, and that the 
reports be tabled in Parliament. 

3.6.2 Charter of a Bill of Rights 

The eCl suggested that the Attomey General follow his interstate counterparts and 
sponsor a NSW Bill of Rights. 

The question of whether NSW should adopt a Bill of Rights is beyond the scope of this 
Review. 

2 http://www.iawiink.nsw.gov.aullrc.nsf/pages/r98chp06 
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3.6.3 Definition of "Terrorist Act" 

The eel submitted that the definition of "terrorist act" is too wide and should be 
narrowed. 

Discussion 

See discussion at paragraph 3.3.1 

Special Powers 

3.6.4 Challenging Authorisation 

Section 13 currently reads: 

13 Authorisation not open to challenge 

(1) An authorisation (and any decision of the Police Minister under this Division with 
respect to the authorisation) may not be challenged, reviewed, quashed or called into 
question on any grounds whatsoever before any court, tribunal, body or person in any 
legal proceedings, or restrained, removed or otherwise affected by proceedings in the 
nature of prohibttion or mandamus. 

(2) For the purposes of subsection (1), legal proceedings includes an investigation into 
police or other conduct under any Act (other than the Police Integrity Commission Act 
1996). 

The eel submitted that this section is of great concern as it prevents a court from 
reviewing the authorisation during its life. The eel recommended that the section be 
repealed. 

[!:~lt:,ir~·~~~'f~·~~:~~.~~fK.~~I~~_libr~~'r-~!~~:!~~~~T;t_~~~ti~~_:~~~~ 
See discussion at paragraph 3.2.3. 

3.6.5 Protection of Police 

The eel submitted that section 29, which deals with the protection of a police officer, 
should be reworded so as to ensure that police aren't protected in improper 
circumstances. 

Discussion 

29 Protection of police acting in execution of Part 2 authorisation 

If any proceedings (whether criminal or not) are brought against any polioe offioer for anything done 
or purportedly done by the police offioer in pursuanoe of an authorisation under Part 2, the police 
offioer is not to be convicted or held liable merely because: 

(a) there was an irregularity or defect in the giving of the authorisation, or 
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(b) the person who gave the authorisation lacked the jurisdiction to do so. 

Nothing in the Act precludes disciplinary proceedings against a police officer found to 
have exceeded the scope of an authorisation under the Act. Section 29 does not 
preclude liability of police officers, but merely provides that an officer cannot be 
convicted solely on the basis of an irregularity or defect in the giving of an authorisation. 

As discussed above, if it is found that a police officer has used more than reasonable 
force, he or she will be open to prosecution under the general criminal law and in 
addition face potential disciplinary proceedings under the Police Act. 

3.6.6 Search powers 

The CCl raised their concems about possible misuse of the powers under Part 2 
stating that it is open for a police officer to act upon prejudice. The CCl recommended 
that the power to search should only be available if the police officer has reason to 
believe that the search is necessary to prevent an imminent terrorist attack, or to 
apprehend those responsible for one that has just occurred. 

iSubl1)isSion 25: th~ NSW Council for Civil [ib~rties recommended that the power to 
;searchafargetshould .be limited to where the pOlite officer has reason to believe that 
ithe search is necessary to preventan irruliiiH:int terrorist attack, Or to appreherid those 
ite§POrisibl!lioLOD!l. tlJathJ~§j!J§tocc!Jjr~d... .... . ....... . . ... .. . ' .. . 

Discussion 

Currently, in order to search a target under an authorisation, the officer must first 
suspect on reasonable grounds that the person is the target of an authorisation. In order 
to activate the authorisation, the authorising officer must be satisfied that there are 
reasonable grounds for believing that a terrorist act has occurred or there is a threat of 
a terrorist act occurring in he near future, and is satisfied that the exercise of those 
powers will substantially assist in apprehending those responsible or preventing the 
terrorist act. 

In relation to the issue of prejudice and stereotypical perceptions influencing police, the 
nature of the operational response will depend on the type of information and 
intelligence received in relation to the perceived terrorist threat. 

NSW is an extremely multicultural environment and police are trained to respect cultural 
differences and to avoid racial stereotyping. Initiatives include new recruits undertaking 
intensive educational programmes regarding diversity and tolerance, on going training 
and education, NSW Police Ethnic Community Liaison Officers being attached to many 
local area commands and the active recruitment of police officers from diverse 
backgrounds to reflect the cuttural and linguistic diversity of the community. 

3.6.7 The indefinite "near future" 

The CCl noted that section 5 of the Act was recently amended so that an authorisation 
for the exercise of the special powers may be given if the police officer giving the 
authorisation is satisfied that there are reasonable grounds for believing that there is a 
threat of a terrorist act occurring in the near future, and is satisfied that the exercise of 
those powers will substantially assist in preventing the terrorist act. 

30 



The CCl questioned the need for the amendment and recommended a change back to 
the requirement that the attack be imminent. They submitted that the words 'In the near 
future' are vague, and allows the authorisation to be given when alternative means 
would do as well. 

fSubmission 26: the NSW Council for Civil Liberties recoriunencled section 5 be 
amend.ed bJ'!c.l<to. "irrimioenJ"lc!th§r th~n "n$arMure", 

Discussion 

See discussion at 3.2.2. 

Preventative Detention 

The CCl stated with respect to the preventative detention legislation that it is likely to 
be counter-productive, is contrary to international law, is a dangerous erosion of civil 
liberties, does not balance the rights of freedom and safety, and is of no aid in 
protecting people from terrorist acts. The CCl recommend that the entire Part be 
repealed. 

In the event that it is not repealed, the CCl submitted it should be amended in a number 
of ways. 

3.6.8 Section 260 

The object of the Part is to prevent an imminent terrorist attack and the CCl argued that 
an action, which is not expected for 14 days, is not imminent. The powers granted 
should be limited to detention for 48 hours, with no possibility of renewal. 

The CCl also argued that the test set out in s26D(1)(a) is too low and innocent people 
will be caught by the legislation. 

(subrrii$$iOI, 27icThe:NSW Council.f6f Civil· U&erties- recorrirnended s26K be 
!~rttelJ~gt:!lQJ)rlly aliQwJQLd~tSlnjiQ(LbfJ,Ipl041LIjQ_l!r$;__ __ __ .... _____ . __ 

See discussion at 3.2.4. 

l~h"bffijsiiibti28:fhe·NSWCoundl· for CiliHLibeltiesrecoifinierided 10260 -be 
i~rji~i1ll~~lq@[§~Jf)~§.t~l.n~lIrclQfihe_t~~r:fgr. rTl~~i1g _$J"1,:Qrtj~r. . 

Discussion 

The test at s26D states: 

260 When preventative detention orders may be made 

(1) Preventing terrorist acts occurring 

A preventative detention order may be made against a person if: 
(a) there are reasonable grounds to suspect that the person: 

(i) will engage in a terrorist act, or 
Oil possesses a thing that is connected with the preparation for, or the engagement of 
a person in, a terrorist act, or 
(iii) has done an act in preparation for, or planning, a terrorist act, and 

(b) making the order would substantially assist in preventing a terrorist act occurring, and 
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(c) detaining the person for the period for which the person is to be detained under the order is 
reasonably necessary for the purpose of substantially assisting in preventing a terrorist act 
occurring. 

Any such terrorist act must be imminent and, in any event, be expected to occur at some time 
in the next 14 days. 

The test in 26D is the same test as was adopted by the Commonwealth and all other 
States. It incorporates the test of "reasonable grounds to suspecf' which is familiar to 
law enforcement agencies and is used in over 20 statutes in New South Wales. 

3.6.9 Section 26K - Period of Detention 

The CCl submitted that the period of 14 days is utterly unjustified. 

They submit that s26K(5)(b) should be repealed. That section allows for the making of 
another interim order following a further application for an order. The CCl noted that 
except where a hearing is continuing, there should be no question of one interim order 
being followed by another. 

The CCl submitted that due to the significant logical problems with the notion of 'the 
same terrorist act' when discussing future plans, as per section 26K(7) the Act should 
be repealed. No matter what phrasing is used, with a compliant judge, the power can 
be misused, they submitted. 

;Sl.lbmi!>~ioii· ·29: TI;EiNSW Cbl.lntjlf6r Civil J.;iberties recomtnEiiiCiEids26K(5)(b) be 
[rElPl'la.led, . ..... .......•.. . ..... . 

Discussion 

Section 26K(5) states: 

Not more than one interim preventative detention order may be made against the 
same person in relation to the same terrorist act. This subsection does not prevent: 

(a) an extension of an interim order under section 26H (5), or 

(b) the making of another interim order following a further application for an order. 

This section is, again, consistent with the Commonwealth scheme and allows another 
application to be made. The intention of the section was to allow further applications to 
be made in the event that fresh evidence came to light. 

3.6.10 Section 26M - Revocation of Order 

Section 26M(2) provides that an application for the revocation of a preventative 
detention order must be made by a police officer detaining the person if the police 
officer is satisfied that the grounds on which the order was made have ceased to exist. 

The CCl noted that there is no sanction if police do not do what this section requires. 
They submit that there needs to be a severe penalty for failing to produce evidence that 
demonstrates a detainee's innocence. 
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Submissiorl 30: The NSW Council for Civil Liberties recommended a sanction be 
,imposed for failing toproduGe evidence 

Discussion 

Section 105 ofthe lEPAR Act provides that an arrest may be discontinued at any time 
and an example of when this may occur is when the arrested person is no longer a 
suspect or the reason for the arrest no longer exists. There is no monetary penalty 
attached to that section. Rather, if there is a question of the legality of the detention it is 
open to the person to bring an action for the tort of false imprisonment. 

In addition, there are a number of complaint mechanisms with respect to police conduct 
including the Ombudsman and the Police Integrity Commission. 

3.6.11 Section 26N - Prohibited Contact Orders 

The CCl queried how a person who is denied knowledge that a prohibited contact 
order has been made could to seek to have it revoked? 

Discussion 

Section 26N (6) provides that a prohibited contact order may be revoked by the 
Supreme Court, on application made by the person ih relation to whom the relevant 
preventative detention order relates or on application by a police officer. 

Sections 26Y(3) and 26Z(3) state: 

Subsection (2) (c) does not require the police officer to inform the person being 
detained of: 

(a) the fact that a prohibited contact order has been made in relation to the person's 
detention, or 

(b) the name of a person specified in a prohibited contact order that has been made 
in relation to the person's detention. 

Howeyer, a person will not necessarily be denied knowledge that a prohibited contact 
order has been made. Section 26N (6) could be relevant in some cases. 

3.6.12 Section 260 - Rules of Evidence 

The CCl submitted that section 260 introduces a new standard of evidence and should 
be repealed. 

iSubmission 31: the NSW Gouricil' tor Civil. Liberties recommended tfiat .~26() be 

See discussion at paragraph 3.2.5 

3.6.13 Section 26P - Restriction on publication 

The CCl noted that section 26P allows the Court to suppress publication of part or all of 
the proceedings; and disclosure is subject to a penalty of imprisonment for up to five 
years. 
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The CCl submitted that although the section was understandable, it makes the rapid 
exposure of misuse impossible. They submitted that the risks involved do not only relate 
to innocent detainees, but also threaten democracy. 

The CCl recommended that a number of safeguards be adopted including: 

1. The Ombudsman should be empowered to and required to investigate evelY 
application and every grant of a preventative detention order. 

2. The Public Interest Monitor and the Ombudsman should be exempted from the 
secrecy requirement, and empowered to reveal directly to the public (i.e. not 
through the Attorney General) cases of abuse of the powers. 

3. The Public Interest Monitor or a representative of the Ombudsman should attend 
every court hearing of an application for preventative detention including interim 
detention orders, and be empowered to cross-examine witnesses, address the 
court and have all the powers that a lawyer would have in a normal trial. 

The CCl also recommended that s26P(4) be amended so that the Court is required to 
set a time limit on the secrecy requirement, other than on particulars that would identify 
informants and security agents. In particular, the detainee or former detainee should 
have a copy of the full grounds for the order as soon as the need for secrecy has 
passed. 

The CCl submitted that the section limits disclosure more than is reasonable. They 
advocated that disclosure should be permissible (i) when a lawyer briefs a barrister or a 
colleague; and (ii) to the Ombudsman, the PIC and ICAC, providing that identifying 
material is omitted. 

Discussion 

In situations that involve terrorism and national security, there will often be a need for 
secrecy and for information to be kept from the wider public. It is impossible to foresee 
when, if ever, the need for the secure maintenance of information will be obviated. law 
enforcement agencies need to be able to perform their duties in the best way possible 
and the revelation of sensitive information may hinder them significantly. 

As discussed above, there are already significant oversight mechanisms in place in 
order to ensure an appropriate balance between the rights of the individual and the 
need for the protection of the community from security threats. 

3.6.14 Section 26X - Holding detainees in prison 

The CCl submitted that there is no reason whatever for the inclusion of this section. 
They further submitted that it should be replaced by one which prevents detainees from 
being held in prisons, and prevents juveniles from being held in detention centres or 
juvenile correction centres. They argued that if necessary, special detainment centres 
should be built for the purpose of holding a preventative detainee. 

:SubmissjClo. 33:.f,heNSWCc)uncll{ClrGivilliberiies .~e6brT1f11endedh(:it~26X be 
'repealed or replaced willi ~. prqvisiOn;which preclUdes a detainee from being held in a 
'pristlrJ,. . . .. .. .'. . . " 
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Discussion 

An order for a person to be detained in order to assist in preventing a terrorist act 
occurring or where an order is necessary to preserve evidence of a terrorist attack must 
be made by a Supreme Court judge. This prevents orders from being made arbitrarily 
or capriciously. In the event that a person does need to be detained, it will be necessary 
to ensure that that detention is secure. There are limited places available to fulfill that 
requirement and a correctional facility is the best option available. 

The Act provides for the humane treatment of a preventative detainee and provides 
penalties for any person who fails to comply. 

3.6.15 Information about prohibited contact orders 

The CCl submitted that it is intolerable that a detainee may be prevented from knowing 
about the restrictions to which he or she is expected to adhere and that a breach of 
these restrictions may be punished. 

The CCl submitted that section 26Y(3) and section 262 (3) should be repealed. 

:Sl.lbrl1issiC)113:'Cih~NSWC6lJnCil. fbr Civil liberties r~C::bmfui3nde(:fti1£5ection 
i2Qy(~)gr1(:t$eQijbil26zj~Lsho!Jldb_ec[l~Re_aleJ:L _ ...... _,~. '._ .. ___ ._., 

Discussion 

See discussion at 3.2.6 

3.6.16 Section 26ZA· Compliance with the obligation to inform 

The CCl acknowledged that police officers should not be punished for failing to do the 
impossible however they submitted that section 26ZA(1), which absolves a police 
officer from informing a detained person of the effect of the order if impractical to do so, 
will lead to abuse. They noted that subsections 26Y(1) and 26Z(1) already include the 
words 'as soon as practicable'. That properly leaves an onus on the officer to provide 
the information required once it becomes practicable to do so. 

iSubmission35: The NSWt:ounCiI for CiVil Libertil'is recommended tbat section 
i~6~{1j.§IiQl,Ilgb~_r~J?@IEl9 ... __ ... _ .... _ .' 

Discussion 

See discussion at 3.2.11 

3.6.17 Section 26Z8(7) • Denial of documents 

Section 26Z8(7) clarifies that a lawyer for the detainee is not entitled to a copy of or to 
see any document other than the order. 

The CCl stated that the law should provide for access to the material by some other 
person who can speak for the potential detainee (e.g., a security cleared lawyer) and 
the Public Interest Monitor and that the section should be amended accordingly. 
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Submission 36:' The NSW Council for Civil liberties recommended that section 
26Z8(7) shCluld be amended to aUClW certain people acc:;ess tCl materia). 

Discussion 

The overarching rationale for the preventative detention scheme is to protect the 
security interests of the State. The secure preservation of sensitive information is 
extremely importani. The divulging of sensitive material may have major ramifications 
across the State and the nation in terms of the ability of law enforcement agencies 
ability to combat risk. 

It is acknowledged that in an ordinary situation, a person has a fundamental right to 
know the case against him or her however in circumstances such as those which would 
enliven an order, the safety of the public must be weighed against the right of the 
individual. 

Section 26Z8 allows for a copy of the order to be given to a lawyer and contained within 
that order is a summary of the ground upon which the order was made. 

3.6.18 Section 26ZC - Humane treatment 

The CCl noted that the penalty for a breach of this section is 2 years imprisonment. 
They submitted that this is too low and either the penalty should be a maximum of ten 
years' imprisonment, or there should be a section declaring that to remove doubt, other 
acts that punish torture and lesser forms of physical suasion are not overridden. 

iSiJbinission3i: The NSW CClunCiI for Civil Liberties recommended that~ection26ZC 
ishbUld beainended to increase themaxirnuril penalty or ihtrOduce a section which 
:~IIOWSfClrtbec;hargingjjfQtJ:je[.9ff'§rJ~$ , " . . .... .. . ...... . 

Discussion 

It is not necessary to either a) increase the maximum penalty or b) explicitly state that 
other offences are available to charge. 

Any person who breaches the section l¥ subjecting a detainee to cruel, inhuman or 
degrading treatment, or failing to treat a detainee with humanity and respect for human 
dignity may, if the facts warrant it, be prosecuted for a number of offences pursuant to 
the Crimes Act 1900. Many of these, such as assault occasioning actual bodily harm or 
the malicious inflicting of grievous bodily harm, carry penalties of 7 years or more. There 
is no prohibition upon the person being charged with more than one offence and it 
would be likely that if the circumstances warranted it, the person would indeed be 
charged with more than one. 

3.6.19 Section 26ZD, E, F and G - Permitted Contacts 

The CCl submitted that the list of who can be contacted by the detainee should be 
expanded to permit visits by the detainee's doctor and such medical specialists as the 
doctor recommends; and it should permit the detainee to contact a fiance(e). 

The CCl further submitted that if the detainee is not fluent in English, an interpreter 
should be provided at all. times to assist with these contacts and his/her other 
interactions. 
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Submis$ion38: TheNSW Counbil' for Civil Liberties recomrnended tMt section 
i26ZD,E,F andG shb.uld be amended to expand thecategbry of people whom the 
:det.ainEle.Qc(ncQnJ51cL. '. 

Discussion 

A person who is detained pursuant to an order in custody will be subject to the same 
rules as inmates.3 The goveming legislation is the Crimes (Administration of 
Sentences) Act 1999 and the Children (Detention Centres) Act 1987(as the case 
requires) and access to medical practitioners is regulated under those Acts. 

With respect to contacting a fiancee, the Act permits the detainee to contact a de facto 
spouse or a person whom he or she lives with. There is no legal recognition of someone 
who calls themselves a ''fiancee'' and it would be contrary to the intention of the 
legislation to broaden the already expansive list any further. 

3.6.20 Section 26ZI(6) - Monitoring Contact 

The eel submitted that police being allowed to monitor communications between the 
detainee and his or her lawyer will inhibit full and frank disclosure by the detainee to his 
or her lawyer. This will affect the lawyer's advice in ways that may be adverse not only 
to the client, but adverse to the purposes of the detention. The section should be 
repealed. 

,SiJbmissiO,h· 39 :The:NSWd3;,ouhCiI·for .OivilLibertiesrecbrn rnelideo .'thatsection f,.'·.·. '.,."-,'" .-.','. -, ... ~.',',' .•.•. : '.' .'" .. ',.'-,'. ".' '.',A,' ,cc .... -.', '."" , ......... -. ". :.','" ..• , .. , ..... ' ..•.... -..• -....... ' ..•. ' •. , ... ' ...•. -......... "-... -. -...•...... -......•.•......... ' .....•.. '-... ~ ... ' •. -... ' ..... -.......... " ....... ',.~ •. -........•.... ' ....• " ............. , 

l2ezI(6)~~di~P:~~I1iQ;,.' .. ·':...~.:_~_,.~ .... ,:,:.:.~..:' .. :~_.~. . .•.. ' ' ......... ,. '.' 
Discussion 

See discussion at 3.2.7 

3.6.21 Section 26Zl - Waiving rights 

The eel submitted that Subsections 7,8 and 9 of section 26Zl suppose that a minor, 
a person who is not of an age to make decisions of a legally significant nature, might 
nevertheless waive a right, provided one of his/her parents agrees. 

They stated that the point of denying young people legal adult status is that they are too 
inexperienced and too little in control of their emotions to be able to make such 
decisions wisely. 

Further, they submitted, parents have no right to waive the rights of their children. The 
rights of parents are derived from the rights of their children to have their ilterests 
protected. Thus no right is given to allow parents to exercise their children's rights in a 
way that is contrary to those interests. The subsection allowing parents and detainees 
together to consent to waiving the young person's rights should be withdrawn. 

~~tai;'~fyl~~i~2:1t~=!lli~~U=~~f~tti;:9J-:~:9:!:~~:~~~~:~~~~~~~~~~!~.~ti~h~ 

3 ~ should be noted, however, that section 26X(3) provides that the regulations may exclude the subject 
from the application of any of the provisions of or made under the Crimes (Administration of Sentences I 
Act 1999 or the ChUdren (Detenlion Centres,! Act 1987. 
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Discussion 

It is acknowledged that these powers are extraordinary and under ordinary 
circumstances are not available. However, this legislation is dealing with extraordinary 
events and the subsections allowing a child or his or her guardian to consent in writing 
to the taking of identification material, is a concession to the limited timeframe in which 
law enforcement agencies would be working. It also recognises that in some cases the 
granting of consent may be a way in which to hasten the process, which may lead to the 
person being released sooner. 

3.6.22 Annual reports 

The CCl submitted that in the United Kingdom, reports are required 61ery three 
months. The Police Commissioner here, likewise, should have to report at least that 
often. 

iSObrrliSSiOn·41:. TheNSW Councilfor·Oivij Liber!iEls ·rElcolTtrnendedthat··Police be. 

irEl.qui~J:\ .t()IepQrtev~IYJhreiU!J.bl1t/J'li .oJl the u\leciUbe pc!.we.rl>I.J!ld~tI:!.ElA.ct ..... _ 

Discussion 

The powers conferred under the Act are reserved for use only in situations connected to 
terrorism. They are not for common use and already have a high degree of oversight. 

As has been pOinted out in the Review, the preventative detention and the special 
powers are yet to be used at all and the covert warrant powers have only had limited 
use. 

Given the limited and infrequent use of the powers, an annual report provides sufficient 
accountability. 

3.6.23 Section 26ZS . Sunset Clause 

CCl submitted that there should be a sunset clause repealing Part 2A in one year as 
opposed to the current provision which allows for the Part to sunset after 10 years. 

Discussion 

See discussion at paragraph 3.2.11 

Covert Search Warrants 

The Council holds that this power is unwarranted, and dangerous and submitted that 
Part 3 of the Act should be repealed. 

3.6.24 Membership of a terrorist organisation offence 

The CCl submitted that proscription should be done by a Federal judge, in open court, 
on application by the Federal Attomey-General. An appeal should lie with a superior 
court on the facts as well as the lawfulness of the proscription. This should be the only 
method by which an organisation may be proscribed. 

38 



The CCl also submitted that membership of a terrorist organisation should not be a 
criterion for allowing a covert search to go ahead. 

Submission 43: The NSW Council for Civil Uberties. recomrnended that amendments 
should be made to the proce$s of proscribing a ten'ori$t organisation and that 
proscriptiM shpuld nqt be. a6riteiiqriJQr~llowinga cOve.rt. search to pro~ed .. 

Discussion 

The procedure by which an organisation is proscribed is outside the scope of this 
Review as this is a matter for the Commonwealth Parliament. 

The offence of membership of a terrorist organisation is found under s310J in Part 6B 
of the Crimes Act 1900 (NSW). The Crimes Act contains a sunset clause of 2 years for 
that offence. The sunset clause comes into effect on 13 September 2008. 

This offence was introduced as a temporary measure in order to allow the 
Commonwealth Govemment to develop a national covert search warrant scheme for 
use in the investigation of Commonwealth terrorism offences. 

In his second reading speech to Parliament in relation to the Act (NSW legislative 
Assembly Hansard, 9 June 2005, page 16940) the then Attomey General, the Hon. Bob 
Debus MP stated: 

The Government considers that this provision is necessary as a temporary 
measure because membership of a terrorist organisation is not an offence 
known to New South Wales law, and New South Wales is constitutionally 
prevented from enacting a covert search warrant scheme for th e investigation 
of Commonwealth terrorism offences ... It is. hoped in that time that the 
development of a covert search warrant scheme can be dealt with at the 
national level by the Commonwealth and other Australian jurisdictions, and a 
federal scheme enacted ... if that should occur, New South Wales would 
consider repealing this scheme in order to avoid constitutional and operational 
inconsistencies. 

The Commonwealth Govemment has introduced the Crimes Legislation Amendment 
(National Investigative Powers and Witness Protection) Bill 2007 (Cth) into the 
Federal Parliament. The Bill was second read on 7 August 2007 and it is anticipated it 
will be passed in the near future. The Bill will establish a delayed notification search 
warrant scheme that will enable police officers to covertly enter and search premises for 
the purposes of preventing or investigating terrorism and other serious Commonwealth 
offences, without giving notice to the occupier of the premises until operational 
sensitivities allow. 

The introducti on of a national covert warrant scheme will ensure consistency between all 
jurisdictions as to who should be investigating terrorism offences and who should be 
prosecuting them. A national scheme will also provide for the economical use of 
resources. 

Under the Commonwealth scheme covert search warrants will be available to the Police 
in all the Australian jurisdictions for use in preventing and responding to terrorist 
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activtties. Such a scheme will enhance the national approach that has been developed 
on counter terrorism. 

Recommendation 3.: Repeal Part6B" of the Crimes A~t 1900 upon 
commencement of the CriijJes L/ilgislation Aine.iJdment (Natfonallnv/ilstigative 
PQiNer$aiJ~ Wi!f/esspro(ectionjBiII200"! (ethl . 

3.6.25 Threshold test 

The CCl submitted that the threshold test is too low and that a reasonable ground for 
suspicion is much lower than a reasonable ground for belief. The eligible judge should, 
when issuing a covert search warrant, have to determine that there are good grounds 
for the belief. 

They suggested that a requirement for the issue of a warrant should include that there is 
an imminent threat of a terrorist act, with danger to human life. 

iSubmission44: The N8W CounCil for Giviilibertles recommended that section 27K 
\ - -' ,.-- .:'-- ,- -' ,,' - . - - "-:' - - - ,'- -'-" -:--'- -, - ." ,,-:, - - - ' 

[should be amended to require the judgeto have determinedtllatthE!reare good 
igrounds fbrtne belieftl1at ali order is necessary arid that there is animtriihenlthteat of a 
ltertQtL~t~Clwl!l:u!al}geLt()l1"ulIl§nJifE!' . . .______ __ ...... _. " 

Discussion 

Pursuant to section 27G, a police officer, can apply for a covert search warrant if he or 
she suspects or believes on reasonable grounds: 

(a) that a terrorist act has been, is being, or is likely to be, committed, and 

(b) that the entry to and search of the premises will substantially assist in 
responding to or preventing the terrorist act, and 

(c) that it is necessary for the entry and search of those premises to be conducted 
without the knowledge of any occupier of the premises. 

Section 27K provides: 

Determining application for covert search warrant 

(1) An eligible Judge to whom an application for a covert search warrant is made may, if 
satisfied that there are reasonable grounds for doing so, issue a covert search 
warrant. 

An application can be made where there is either a reasonable suspiCion or a 
reasonable belief. A judge is then required to, prior to making an order, be satisfied that 
the suspicion or belief was reasonable. 

Importantly however, the section continues on, at section 27K(2), to specify a further 
eight rectors which are to be considered when deciding if there are reasonable 
grounds. These factors include: 

(a) the reliability of the information on which the application is based, including the 
nature of the source of the information, 
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(b) whether there is a connection between the terrorist act in respect of which the 
application has been made and the kinds of things that are proposed to be 
searched for, seized, placed in substitution for a seized thing, copied, 
photographed, recorded, operated, printed or tested, 

(c) the nature and gravity of the terrorist act, 

(d) the extent to which the exercise of powers under the warrant would assist in the 
prevention of, or response to, the terrorist act, 

(e) altemative means of obtaining the information sought to be obtained, 

(f) the extent to which the privacy of a person who is not believed to be knowingly 
concerned in the commission of the terrorist act is likely to be affected if the warrant 
is issued, 

(g) if it is proposed that premises adjoining or providing access to the subject 
premises be entered for the purposes of entering the subject premises: 

i. whether this is reasonably necessary in order to enable access to the 
subject premises, or 

ii whether this is reasonably necessary in order to avoid compromising 
the investigation of the terrorist act, 

(h) whether any conditions should be imposed by the Judge in relation to the execution 
of the warrant. 

A "reasonable suspicion" is certainly a lower test than a "reasonable belief' (see R v 
Rondo [2001] NSWCCA 540) however the additional eight factors, which must be 
considered by the Court before granting the warrant, provide sufficient safeguards and 
robustness to the test to ensure that warrants are not issued capriciously. 

3.6.26 Public Interest Monitor 

The eCl recommended that the Public Interest Monitor should be able to cross
examine the applicant for a covert search warrant and any witnesses, and to make 
submissions to the issuing judge, who in tum should be obliged to take them into 
account. 

See discussion at 3.6.1 

3.6.27 Provision of records 

The CCl submitted that there should be a means by which the records of pOlice in 
asking for warrants and in the execution of warrants, can be laid before the issuing 
authority when a new application is made. 

iSubmlssiol1 45: The CCC'recpmmsndedfhatthe lssuihgau!h6rltysl:!ould bepr6vidsd 
'with,,:! fi'l(;Qrcl6f pl.eyj9LJS, appJi~Jji;lr)s'fQrc9YertS:eargJ:jW"!rt<!r)Js,' 

Discussion 

Nothing in the Act precludes the issuing authority from being provided with that 
information, if he or she requires it. Section 27K provides a list of factors which the 
issuing judge is to consider, however the list is not exhaustive. Further, s27 J(2) provides 
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that the applicant must provide (either orally or in writing) such further information as the 
eligible Judge requires conceming the grounds on which the warrant is being sought. 

3.6.28 Supervision of searches 

Members of the Office of the Ombudsman should be required to observe each covert 
search. It should be a condition of the legality of such searches and of the subsequent 
use of what is found in evidence that they do so observe. The Ombudsman's Office 
should prepare a report on each search, to be given to the owner/occupier of the 
premises searched at the same time that the occupier's notice is given. 

;Submissiclil 46: The CCLrecommendeti that office of theOmbud$rhan should be 
:reJ:ll.!ired.t()o~SeNe .ea!:hc:6vert~earC:h.· 

Discussion 

Covert warrants are only issued if a judge of the Supreme Court is satisfied that it is 
necessary. It is precisely the covert and secret nature of the warrant, which would make 
this recommendation unworkable. 

The operational needs of police should not be compromised when the warrant is issued 
pursuant to judicial oversight and there are other mechanisms that allow for scrutiny post 
search, including a report being provided to the judge who issued a covert search 
warrant within ten days of its execution. 

3.6.29 Reporting 

The CCl noted that section 27S requires that a report be provided to the judge who 
issued a covert search warrant within ten days of its execution. However it does not 
provide any penalty for non-compliance. Such a penalty should be included. 

iSubffii$si~ri :47: ThEi6CLr~2ommendelthaisec:tion27S should be~rnendedto 
!includea penalty for a: failuret6<prayid~' an issuing judge with arepditafteracoveit 
t§ear¢IJw~r@nU!LeXe~lJteg~__ . ... . .... ._...... . 

Discussion 

In the event of a terrari st attack, it may be that there are somewhat extenuating 
circumstances surrounding the issuing of a covert search warrant. It is conceivable that 
in such an event, police may not be in a position to immediately provide a report on the 
search. A penalty is not appropriate and would do little to facilitate compliance with the 
section. 

Rather, if there is a deliberate derogation of the responsibility to provide a report, it is 
open to the NSW Police Force to conduct disciplinary proceedings against the 
offending police officer. 

It would also be undesirable to create inconsistencies with the lEPAR Act, which 
provides, at section 74, that a report is to be given to the authorised officer on execution 
of warrant. 

3.7 Community Relations Commission 

3.7.1 Response of an occupier who discovers a covert intruder 
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The Commission was concemed that the Act is silent with respect to what protection is 
offered to an occupier when that occupier is confronted with police exercising a covert 
search warrant. 

Discussion 

In the case of an occupier committing a violent act against a person executing a covert 
search warrant, the laws of self-defence will apply. 

Self-defence laws in NSW make it clear that a person is entitled to defend himself or 
herself, to protect their property from being stolen, destroyed or interfered with or to 
prevent a criminal trespass to any land or premise or to remove a person committing 
any such trespass (section 418 Crimes Act 1900). 

However, in exercising the right to self-defence a person must act reasonably and 
proportionately in the circumstances that are presented to them. A two limb test is 
applied to cases of self-defence: 

1. Belief of the Person: this means that the person must believe what 
they did was necessary to do in self-defence; AND 

2. Reasonableness of Response: This means that what the person 
did must be reasonable, given what s/he believed. 

Where a defendant has raised evidence of self-defence it is up to the prosecution to 
disprove one of these things; either 

• that an accused did not genuinely believe his or her actions were 
necessary for the purposes of the defence: OR 

• that the response, given the way the accused perceived the circumstances, 
was not reasonable. 

The law of self-defence is based on common sense, reasonableness and 
proportionality. No one will argue with the right of an individual to protect themselves 
and their property. However, the law does not countenance disproportionate and brutal 
responses. 

3.7.2 Interpreters for non English speaking detainees 

The Commission noted that a failure by the police to provide an interpreter to a 
detainee did not affect the legality of the detention. The Commission submitted that this 
is a denial of nature justice. 

Discussion 

Section 26ZA(3) places a positive obligation upon a police officer to obtain the 
assistance of an interpreter in order to explain the effect of the preventative detention 
order to the detainee. Section 26ZA(5) provides that the lawfulness of the detention is 
not affected by a failure to comply with s26ZA(3). 

What constitutes a failure to comply is not clear. 
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S128(3) of the LEPAR Act provides that a custody manager does not need to arrange 
for an interpreter to be present if the custody manager believes on reasonable grounds 
that the difficulty of obtaining an interpreter makes compliance with the requirement not 
reasonably practicable. 

Recommendation 4: AmeritLsectio!126ZA to reflectthatafaihir'e to comply'is 
. acceptable iNhere compliance With the requirement is not reasonably 
pra«tij:aQle. . ...... . . .. 

3.7.3 Welfare of dependants 

The Commission raised its concems about what would happen to the dependants of a 
person detained under a preventative detention order. They also queried what the 
implications are for a detainee's social security status. 

Discussion 

With respect to the welfare of dependants as noted at 3.5.2 and in Recommendation 1, 
where parents or guardians have been detained procedures should be developed 
between DOCS and police to enable DOCS to respond appropriately. 

Regarding the implications for a detainee's social security status, this is an issue for the 
Commonwealth Government. 

3.8 Ministry for Police 

Covert Search Warrants 

3.8.1 Occupier's Notice 

Section 27U of the Act requires that an occupier's notice is to be prepared and served 
after the execution of a covert search warrant. 

Relevantly, section 27U (5) states that: 

(5) As soon as practicable after the eligible Judge approves the occupier's 
notice, the person who executed the warrant is to cause the notice be 
given to: 

(a) any person who, at the time the wa rrant was executed, was 
believed to be knowingly concerned in the commission of the 
terrorist act in respect of which the warrant was executed, and 

(b) if no such person was an occupier of the subject premises when 
the warrant was executed-a person of or above the age of 18 years 
known to have occupied the premises at the time the warrant was 
executed. 

The Ministry for Police raised a concern that section 27U(5) may be interpreted as 
imposing an obligation upon the person who executes the warrant to serve an 
occupier's notice on all people knowingly concerned in the commission of the terrorist 
act in respect of which the warrant was executed. 
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The Ministry submitted that the section is intended to impose an obligation upon the 
person who executes the warrant to serve the notice upon the occupier in similar terms 
to section 67(3) of the Law Enforcement (Powers and Responsibilities) Act (LEPRA). 

Section 67(3) of LEPRA states that a person executing a warrant must either serve the 
occupier's notice on a person who appears to be an occupier ofthe premises and to be 
of or above the age of 18 years at the time of entry or if no such person is then present 
in or on the premises, serve the occupier's notice on the occupier of the premises, 
either personally or in such other manner as the authorised officer who issued the 
warrant may direct, as soon as practicable after executing the warrant. 

The Police Ministry suggested that if the contrary interpretation is accepted, it may 
adversely affect the NSW Police Force's operational effectiveness, in that: 

• Serving an occupier's notice on a person who remains the subject of law 
enforcement and/or intelligence agency interest would alert the person to the fact 
they have been subject to previous investigation, and would Ii kely jeopardise future 
pOlice and/or intelligence operations involving that person; 

• Serving an occupier's notice on a person of interest, other than the occupier of the 
premises, would unnecessarily disclose police methodology (Le. the use of covert 
search warrants as an investigative technique); and 

• the provision of occupier's notices to all persons linked to the commission of the 
relevant terrorist act pursuant to 27U(5)(a) is a cumbersome requirement for Police. 
This may involve tens of people, and issuing all persons with an occupier's notice 
will be difficult and time consuming. 

:sublTlisslc:ln 48: the Ministry for pali.cEl tecorhme~ded that 27U(5)be-tlarlfied by 
:n,fJEi.c!ing Jb.~.te.rrn§.;and .. wottling cQntair)e.Qjnse.ctj:6I}~7(3)Qll,.,l;eBA_. 

Discussion 

Jeopardising future operations 

Pursuant to section 67(3) of LEPRA, police can be granted an extension of time (more 
than once) regarding when the occupier's notice must be served. The extension cannot 
exceed six months on anyone application. This is contrasted with the covert search 
warrant scheme, which recognises the likelihood of ongoing investigations by allowing 
up to 2 years to serve the notice or longer if there are exceptional circumstances which 
may include jeopardising ongoing investigations. 

The delay in the service of the occupiers notice is substantial. This reflects the intrusive 
nature of covert search powers. It provides a maximum reasonable period in which the 
state should be permitted to interfere with individual privacy for legitimate investi gation 
purposes. The maximum period reflects the fact that effective prevention and 
investigation of terrorism offences may require long periods of surveillance. 

Disclosing pOlice methodology 

The argument that by serving the notice on anyone other than the occupier will lead to 
police methodology being compromised is questionable. The concept of covert search 
warrants is well known and the scheme has been reported upon widely by the media. 
The scheme itself is not a secret and it is unlikely that an occupier would treat the matter 
of secrecy any differently to any other person served with a notice. 
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Cumbersome requirement for police 

In a democratic society, it is vitally important that the exercising of law enforcement 
powers is transparent and accountable. While there is a public interest in permitting 
covert search powers in exceptional circumstances, the exercise of these powers 
should remain covert for only so long as is required for legitimate law enforcement 
purposes. 

The principle that the balance between law-enforcement and individual privacy should 
permit the use of covert search powers only in exceptional circumstances, and under 
strict regulation must be maintained. Given the importance of transparency and 
accountability in law enforcement activities in any democratic society, there is a public 
interest in informing occupiers what things have been taken from their property, or 
placed upon it. 

When the legislation was drafted it was deliberately drafted so as to apply to all people 
knowingly concerned but also occupying the premises at the time the warrant was 
executed. The intention of the section was for both prerequisites to be satisfied. It was 
never intended that an occupier's notice should be served on someone who, whilst 
believed to be knowingly concerned in the commission of the terrorist act, never 
occupied the property. 

Definition of Premises 

The Ministry for Police noted that section 4 of the Act currently defines premises as 'a 
building, structure or place, whether built on or not: Section 3 of LEPAR Act however 
defines premises as 'any building, structure, vehicle, vessel or aircraft and any place, 
whether built or not'. 

i~.IJI;IJ11j~_~ii?!i.4~uU~_rElcQIl1~i:lriSl~~!b,!! s4.l:l~AiT1i:lfl<:l.El.~tQjti9!y.d_ti \I~~t:ll~or<3ir:9@ft·_._ 

Discussion 

It is not difficult to imagine a scenario where the police officer suspects on reasonable 
grounds that a person who is the target of an authorisation may be in a vessel or aircraft 
or a vessel or aircraft is in an area that is the target of an authorisation. 

In order to promote consistency with the LEPAR Act, it would be desirable to have a 
uniform definition. 

Rec~iTlllleridatlon 5: Afuend-s~ctiofl4ortheAcita:eJcpand -the. definition of 
"pre~i~es"_t()i-"-cjiJde "e~.~els;~bd,ai~g~~f(.-~ _, - -- - -- - -

3.8.2 Supply police officer's details and other information 

The Ministry for Police noted that section 23 of the Act provides similar 'safeguards' to 
those contained in section 201 of LEPRA but observed that section 23 does not contain 
a subsection similar to section 201 (2)(b) of LEPRA. 
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Section 201 (2) refers to a pOlice officer supplying his or her details and giving warnings 
to an accused when exercising powers under LEPRA. 

The Ministry for Police have proposed that section 23 of the Act be amended in similar 
terms as section 201 (2)(b) of LEPRA to allow a police officer to supply his/her details 
and other information as soon as is reasonably practicable after exercising the power, if 
it is not practicable to do so before or at the time of exercising the power. 

:~'fubmi$Sio;' 50: The Ministry for Police reco':ru"e~d8d thats23bftheAct be amended 
it9 mirr()iS_El~tiQI1:~01(;~)ofLEPRA, _ _ __ _ .... . 

Discussion 

Consistency with LEPRA is desirable and to avoid confusion section 23 should be 
amended to allow police to supply his/her details and other information as soon as is 
reasonably practicable after exercising the power, if it is not practicable to do so before 
or at the time of exercising the power. 

Recoinmimdation 6: Amend Section 23 to allov.!PQliceto:supply lii$!herdetaiis 
and otherinforniation as soon as is reasonably practicableafter~xei"cisii:lgthe 
power, if it is not jmu':ticable to do so before or at the time of exercising the 
POWer, . . ' _." . ...... ...•. .... ._ .. .L. ...,\...<: .' 

3.8.3 Carrying out Preventative Detention Orders - the interaction between the 
Act and LEPRA 

Part 2A, Divisions 3 and 4 of the Act impose extensive obligations for carrying out 
Preventative Detention Orders. The Part covers, amongst other things, the arrest of a 
person subject to the Order. 

The Ministry for Police noted that section 5 of LEPRA states that it does not limtt the 
functions a police officer has under an Act or Regulation specified in Schedule 1. 
However, the Terrorism (Police Powers) Act is not mentioned in Schedule 1. 
Therefore, it remains unclear which Act prevails over the other when exercising arrest or 
procedural functions under etther Act. 

The Ministry suggested that it would be more appropriate to rely upon the arrest 
provisions in LEPRA, as Police would only need to apply a standard set of rules and 
proposed that the Terrorism (Police Powers) Act should be included in Schedule 1 of 
LEPRA. 

is(jbfi'li~~itiii 51: Th.e MihistrYfdrpoli~ 'reebri1mendedthatth¢ Terrorism/Police 
:P()we[$)_t.(~tbejlJcj!ide_dji1sc'l"legYI~. tQfJ .. ~pJ~A. .. , .. ,_ _ ...... ,. . .... _. 

Discussion 

The Police Ministry suggested that the arrest provisions under LEPRA should apply to 
the TPPA, however there is no power under the TPPA to arrest. Rather, the person is 
detained purusant to section 26Q of the Act. 
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The question regarding which Act prevails when exercising functions under either Act is 
in any case a matter of statutory interpretation. If there were conflict, then the "Last in 
Time" principle prevails. That is, when two statutes conflict, the one enacted last 
prevails. In this case, the TPPA powers would prevail as it was enacted after LEPRA. 

3.8.4 Authorisation to apply for a covert search warrant 

Section 27D provides for who may be authorised to apply for a covert search warrant: 

1. The Commissioner of Police may authorise an eligible police officer to apply 
for a covert search warrant issued under this Part. 

2. The Crime Commissioner may authorise an eligible staff member of the 
Crime Commission to apply for a covert search warrant under this Part. 

Section 27E provides that the Commissioner of Police can only delegate this power to 
either an Assistant Commissioner or a person holding a position of or above the rank of 
superintendent. Only 2 people can hold delegations under this section at anyone time . 

Under the Terrorism (POlice Powers) Regulation 2005 the power is delegated to the 
people who hold the position of Assistant Commissioner, Counter Terrorism and the 
position of Commander, Counter Terrorist Co-ordination Command. 

Recently the positions have been re-named. In order to avoid the difficulty of redrafting 
the Regulation every time a name change occurs, it would be desirable to create more 
less specific terms for the positions. 

Recommendatioh?: Amend clllu!>e 4()fth~;R~gulatioQ to more Qeileraltenns . 
. such a!>"4~~istant tominisSiOnEirre~p()nsiblef~r'~b~l1ter'reri"brism"and th.e 
!'GlJmnt~l1d~rre~ponl>ib!e f9r¢oul'lter'rer.r~rism ij:ive:i;1tgatigJ1li'" ._ ... '. 

4. EMERGENCY POWERS 

After the COAG meeting of September 2005, a number of States and Territories 
enacted legislation to give effect to the COAG agreement. States, such as Tasmania, 
Victoria and South Australia, when enacting their legislation, extended the special 
powers of police even further to cover specific events, sites or infrastructure that may be 
subject to a terrorist threat. 

Currently in New South Wales, there are two Acts which can be employed to deal with 
threats to specific sites or events. As noted above, the TPPA confers special powers 
on police officers to: 

• deal with imminent threats of terrorist activity and to effectively respond to 
terrorist acts after one has occurred; 

• detain suspected persons for up to 14 days to prevent terrorist acts or preserve 
evidence following a terrorist act; and 

• conduct a covert entry and search of premises. 
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If necessary, the TPPA can operate in conjunction with the emergency powers under the 
State Emergency and Rescue Management Act 1989 (SERM Act) to ensure the 
safety of people attending a special event and the safety of a site. 

Under the TPPA and the SERM Act police have an extraordinary array of powers at 
their disposal in the event of a terrorist threat. For instance, police can, wthout a 
warrant, stop people and cars, search (including strip search) people, enter premises, 
close streets, shut down railways, cordon off area or shut off water and gas supplies. 

The question arises as to whether NSW should follow other states and enact specific 
legislation that grants special semi-permanent powers to police to cover specific 
events, sites or infrastructure that may be subject to a terrorist threat 

Recently, the APEC Meeting (Police Powers) Act 2007 was introduced to cover just 
such a scenario. The legislation was subject to a sunset clause and was subsequently 
repealed after the close of APEC. This was in recognition of the need to review the 
extraordinary and exceptional powers granted pursuant to the Act. 

Clause 13 of Schedule 5 of LEPRA sets out the terms of a review of the APEC powers: 

13 Review of APEC Act by Attorney General and Police Minister 

(1) The Attorney General and the Police Minister are to review the APEC Act to determine whether 
the policy objectives of that Act were met and whether the terms of that Act remain appropriate 
for future meetings or events comparable to an APEC meeting. 

Importantly, that review is specifically tasked with examining the usefulness of the 
powers during the APEC period and reporting back to Government on the need for any 
special powers for future major events. A report on the outcome of the review is to be 
tabled in each House of Parliament within the period of 6 months after the repeal of the 
APECAct. 

In light of the pending review of the APEC powers and that when consultation for this 
review was undertaken, no request for submissions on special powers was made, it is 
more appropriate that the question of special semi-permanent powers be considered in 
the APEC Act review. The question of special semi-permanent powers covering 

! ) specific sites or infrastructure may also be usefully considered in the course of that 
review. 
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5. Conclusion and Recommendations 

Conclusion 

The Review finds that the policy objectives of the Act remain valid. 

The extraordinary powers conferred by the Terrorism (Police Powers) Act have 
attracted a significant amount of criticism. It has been argued that the powers are too 
strong and too intrusive and have not been utilised since the inception of the Act. 

The fact that the powers have not been used does not mean that that they should not be 
in force. The Act reflects the unique threat that terrorism poses by providing police with 
significant powers to prevent and investigate terrorist acts. The Act makes it clear that 
the powers are confined to very limited circumstances and are not intended for general 
use. The many legislative 'safeguards' and level of independent oversight ensures the 
Act will be appropriately utilised. That the powers have not been exercised is evidence 
of the willingness of law enforcement agencies to use the extraordinary powers 
sparingly and judiciously. 

The threat of a terrorist act in NSW is still present as demonstrated by the assessment 
of the Director-General of ASIO. 

The State of New South Wales will continue to face significant security challenges and it 
is vital to be aware and prepared for any eventuality. As noted in the first Review, 
terrorist activity is distinct in several ways from other criminal activity in that it is highly 
organised, is difficult to detect and has as its aim the destruction of property and mass 
civilian casualties. 

On this basis the Act strikes a good balance between extraordinary law enforcement 
powers that will be effective in preventing an imminent terrorist act, and the necessary 
tests and safeguards to ensure that these powers are only used in urgent and 
appropriate circumstances. 

The laws implemented by NSW in the Act have become the model for counter terrorist 
powers in most other Australian jurisdictions. 

Summary of Recommendations 

',.' 
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Recommendation 3: Repeal" Part 6Bc>f', the Crimes Act 1900 , UPQIl 
commencemellt of' the" Crimes Legislation Amendment (Natiohaflilvestitiative 
Powers and Witness Protection) Bill 2007 (eth). ' 

, ' , -

Recommendation ,4: Amend section 26zA to reflecithat a failure to comply is 
acceptable, .where' compliance with the requiremellt 'is not rea!>onably 
practicable. 

Recommendation 5: Amend section 4 o~ the Act to expand the deflllitionof 
"premises" to include ve$s,els and aircraft. 

-.' - . -

Rec0rilme!1dation 6: Ameild section 23 iQ allow pol.ice to.silpplyhis/her'details 
al)d ,other,inf9rm~ti6nas 5,0011 .. 15 is reasonab(ypracticable~ftereiCercisingthe 
power, if it i!>llofpraeticable to d9 !>o before or at the time of eX,ercisirig the 
power· 

Recommelldation, t: .Amend clause 4 o~tMRegulatioll to more genel'al tEirms 
sUi:has"As~istantComniissiortetres.p,oi1!>ihle·tot CquriterTeri"6ris/lJ" ,al1d the 
"commaric;lei"r~sp.onsib!eforCouit.t~r Terrorisrn il)v~~tlgClti()!1s~'. '~" . 

51 



) 

Appendix 1 

List of Submissions 

Submissions to the Review were received from the following individuals and 
organisations: 

1. The Law Society of NSW 

2. The Department of Community Services 

3. The Commonwealth Director of Public Prosecution 

4. The Director of Public Prosecutions, New South Wales 

5. NSW Legal Aid Commission 

6. NSW Council for Civil Liberties 

7. The National Children's and Youth Law Centre 

8. The Judicial Commission of New South Wales 

9. Privacy NSW 

10. The Community Relations Commission 

11. The Commonwealth Attorney-General's Department 

12. Ministry for Police 
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Appendix 2 

TERRORISM (POLICE POWERS) BILL 
Page: 6978 

Bill introduced and read a first time. 

Second Reading 

Mr CARR (Maroubra-Premier, Minister for the Arts, and Minister for Citizenship) [3.41 
p.m.]: I move: 

That this bill be now read a second time. 

The events in the past 14 months have caused us to change our view about our safety 
as a nation. The terrorist attacks in New York and Bali show a new preparedness 
among terrorist organisations to strike at civilians with the aim of causing casualties. 
This moming, at a briefing with an FBI representative, I blanched at the use of the 
terminology "catastrophic attack, spectacular casualties", but this is the terminology 
now deployed. But it is also real to us, having experienced the funerals and the grief 
associated with Bali. The Bali bombing has brought terrorism to our doorstep. There 
have been revelations about the operation of terrorist organisations in our nearest 
neighbour, Indonesia. There have been special references to Australians as a target. 
There have been reports that intelligence analysts believe came from Osama bin Laden 
himself. All this would suggest that we have no altemative but to respond to the reality of 
a possible terrorist attack in New South Wales. 

We have created a new 70-member Counter-Terrorism Command in the police force, 
under the command of Superintendent Norm Hazard, and we have increased funding to 
New South Wales police counter-terrorism. We have reviewed Commonwealth anti
terrorism legislation. We have looked at the legislation in the United States and the 
United Kingdom. We have committed ourselves to a partnership with the national 
Govemment, with Canberra, because our agencies must work closely together on these 
fronts. We have balanced two competing imperatives in drafting this legislation. Yes, we 
do need to be able to react effectively at short notice to the threat of a terrorist strike, or 
in the immediate aftermath of an attack. But, second, we need to remain calm in the 
face of terrorism and not surrender unnecessarily civil liberties that are part of the fabric 
of our working democracy. I would rather that these laws were not necessary. Sadly, 
they are. 

The new powers given to police are confined to limited circumstances. As I have said 
repeatedly, it is not my instinct to fling at police and security agencies crudely increased 
powers. In any democracy there must be a healthy suspicion of law enforcement 
powers. We must carefully monitor their use. We have time-limited the increased 
powers and created a special trigger before they can be invoked. That is an alternative 
model to just saying that police shall have these extra powers to search, and to do so in 
all these circumstances. 

We are not doing that. We are saying that where there is a credible terrorist threat, or 
where there has been an actual incident, for a period of seven days and two days 
respectively police will enjoy these increased powers. Then the powers automatically lift 
unless they are specifically renewed. That is a time limit on these powers. It is a check. It 
is a balance. Moreover, we are making sure that in these areas-as in all areas-the 

53 



police and their behaviour are subjected to the oversight of the Police Integrity 
Commission and the Ombudsman. So there will be that review capacity, as there ought 
to be. We want accountability to apply even where police are responding to terrorism. 

This is how it would work: The new powers will be triggered, first, where the 
Commissioner of Police or a deputy commissione r is satisfied that there are 
reasonable grounds for believing there is an imminent threat of a terrorist attack, and 
the use of the new powers would substantially assist in preventing that act-which is not 
unreasonable-or immediately after a terrorist attack; or, second, where the 
commissioner or a deputy believe that the powers would assist in apprehending those 
responsible. Those are reasonable circumstances. 

The new powers are not intended for general use. In ordinary circumstances we rely on 
standard police investigations and the co-operation of Australian and intemationallaw 
enforcement and intelligence agencies. However, when an attack is imminent, all 
resources must be able to be mobilised with maximum efficiency. Similarly, when an 
attack has just occurred, there is an increased chance of catching the terrorists, and this 
chance must be seized. 

Clause 3 defines a terrorist act-and we have adopted the Commonwealth definition. 
This is essential to permit the maximum possible co-operation between the New South 
Wales Police and Commonwealth law enforcement agencies and ASIO. Everyone must 
be operating under the one definition. As defined, "terrorism" means "those acts 
intended to intimidate the Government or the public involving serious injury or danger to 
people, serious damage to property, or serious interference with an electronic system". 
Legitimate, non-violent protest cannot trigger the proposed powers. 

Clauses 5 and 6 provide the limited circumstances in which the new powers that I 
outlined earlier may be invoked. Clause 8 gives the Commissioner of Police and two 
deputy commissioners the capacity to authorise the use of the new powers. Where 
none of these officers are available, an officer above the rank of superintendent, being a 
police senior executive position, may authorise their use. This succession planning will 
guard against the situation where a terrorist attack claims the most senior ranks of New 
South Wales Police. 

Clause 9 provides a key safeguard. An authorisation must be approved or ratified by 
the Minister for Police. We inserted this in the legislation because we are inSisting on 
civilian control at all times during this trigger period. If the Minister were not available at 
the time, ratification must occur within 48 hours, or else authorisation is terminated. The 
Minister may also revoke the authorisation at any time. Clause 11 sets out the duration 
of the authorisation. An authorisation to prevent a future terrorist act lasts for a maximum 
of seven days, extendable, with ministerial agreement, by another seven days. An 
authorisation under an attack lasts for a maximum of 24 hours, extendable, with 
ministerial agreement, by another 24 hours. 

Clause 13 makes it clear that the decisions of senior police are reviewable by the 
Police htegrity Commission. The Ombudsman'S jurisdiction to oversight complaints 
about the inappropriate exercise of the powers under the bill is not affected. The 
information on which authorisations are made is likely to be highly sensitive intelligence 
material, quite possibly provided by co-operating Australian or foreign agencies. This 
information must be protected to ensure the continuing supply of this intelligence. 

I turn to the new powers granted to police. Clause 7 sets out what the powers are for. 
They are to permit police to find a particular person, a target person; to find a particular 
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vehicle, or a vehicle of a particular kind, a target vehicle; and to prevent a terrorist act in 
a particular area, a target area. They may also be used to target specific premises 
when a person or place authorisation permits. These different purposes recognise the 
range of possible scenarios. 

Police might receive a warning that a particular type of vehicle will be involved in a 
terrorist attack. Or the information may be that a particular area is the target without 
telling us who it is, or how IT will be attacked. The authorisation provisions are sufficiently 
flexible to allow persons to be described. A photo or a drawing may be used for this 
purpose. The target area provisions extend to persons or vehicles about to enter the 
target area, or persons and vehicles that have recently left the area. Part 3 of the bill 
sets out the new powers. Clause 16 permits a police officer to direct someone to 
identify themselves if they suspect, on reasonable grounds, that the person is a target 
person or a vehicle is a target vehicle, or if the person is in a target area. It will be an 
offence not to comply without reasonable excuse, or to provide false answers. The 
maximum penalty is 50 penalty units or 12 months imprisonment, or both. 

Clause 17 gives officers the power to stop and search a person if the officer suspects, 
on reasonable grounds, that the person is a target person, the person is in a target 
vehicle or is in a target area. Search powers may also be used in connection with a 
person found in suspicious circumstances in the company of a target person. The 
search may be a frisk search, running the hands over the outside of a person's clothing; 
an ordinary search-jackets, hats, gloves, shoes may be removed and examined; or it 
may be a strip search in very limited circumstances. Frisk searches and ordinary 
searches generally will be enough to determine if the person is carrying a gun or a 
bomb, for example. 

Clause 18 perm its a police officer to stop and search a vehicle and anything in the 
vehicle if the officer suspects, on reasonable grounds, that the vehicle is the target of the 
authorisation, a person in the vehicle is a target, or the vehicle is in a target area. 
Clause 19 permits an officer to enter and search premises if the officer suspects, on 
reasonable grounds, that a target person or a target vehicle is in the premises or if the 
premises are in a target area. Clause 20 permits an officer to seize and detain any item 
the officer suspects could be used or could have been used to commit a terrorist act. 

An officer may also find things that are evidence of general offences, such as drugs. An 
officer may seize these things if he or she reasonably suspects that there may be 
evidence of a serious indictable offence. This threshold has been chosen in recognition 
of the intrusive nature of the new powers. Clause 22 makes it an offence without 
reasonable excuse to hinder an officer exercising these powers. Clause 23 requires 
officers to identify themselves and give reasons why they are exercising one of these 
powers as soon as practicable. If a person, a vehicle or premises have been searched, 
the person may also apply to the Commissioner of Police for a written statement that 
the powers were exercised under an authorisation. That has been adopted from the 
legislation in the United Kingdom. 

Part 4 of the bill permits members of law enforcement agencies of other Australian 
jurisdictions to be authorised to use the powers. This recognises that in an emergency 
we may want to maximise our capacity to respond to an incident, espeCially in specialist 
search units. Part 5 of the bill contains important additional safeguards. Clause 26 
requires a report to be provided to the Minister for Police and the Attomey General by 
the commissioner as soon as practicable after the expiry of an authorisation. Clauses 
27 and 28 provide for tlie return or disposal of property seized under the powers. 
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Clause 36 provides for annual reviews of the Act. Schedule 2 to the bill contains 
amendments to the State Emergency and Rescue Management Act 1989. These new 
powers are not exercised as part of the authorisation system I have already described. 
They are separate powers. These new powers deal with the reality of chemical, 
biological and radiological weapons. Persons exposed to these agents may 
unintentionally expose others. Tokyo in 1995 is an example. Many casualties occurred, 
not through direct exposure to the gas but through persons touching the skin or clothing 
of others who had already been exposed. 

The bill creates a power for a senior police officer that is satisfied there are reasonable 
grounds to authorise a person who may have been contaminated to be kept in a 
particular area, quarantined and decontaminated. Schedule 2 also permits police 
officers to remove a vehicle or object from the danger area and to direct persons not to 
interfere with such an object. These powers have been designed to complement 
existing Commonwealth powers, and are necessary to maximise the ability of New 
South Wales Police to protect our people. 

At least eight people from my electorate died in Bali. I do not want-none of us wants
to see more casualties, more suffering and more bereavement in our homes because 
of a terrorist strike. These powers are designed to increase our capacity to prevent 
such a strike, as well as to increase our capacity to respond effectively to a strike if that 
tragedy should befall us. The bill has been properly crafted. We have created the 
balance that people would expect. It will be followed by other States around Australia. I 
look forward to the day when terrorism has been so comprehensively defeated, 
blocked, and eliminated that we can remove this legislation from the statute books of 
New South Wales. 

Hansard, 19 September 2002 
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