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Terms of reference

Pursuant to section 10 of the Law Reform Commission Act 1967, the Law Reform
Commission is to review bail law in NSW. In undertaking this inquiry the
Commission should develop a legislative framework that provides access to bail in
appropriate cases having regard to:

1.

9.

whether the Bail Act should include a statement of its objects and if so, what
those objects should be;

whether the Bail Act should include a statement of the factors to be taken into
account in determining a bail application and if so, what those factors should be;

what presumptions should apply to bail determinations and how they should
apply;

the available responses to a breach of bail including the legislative framework
for the exercise of police and judicial discretion when responding to a breach;

the desirability of maintaining s22A,

whether the Bail Act should make a distinction between young offenders and
adults and if so, what special provision should apply to young offenders;

whether special provisions should apply to vulnerable people including
Aboriginal people and Torres Strait Islanders, cognitively impaired people and
those with a mental illness. In considering this question particular attention
should be given to how the latter two categories of people should be defined;

the terms of bail schemes operating in other jurisdictions, in particular those with
a relatively low and stable remand population, such as the UK and Australian
states such as Victoria, and of any reviews of those schemes; and,

any other related matter.

[Reference received 8 June 2011]
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The Attorney General referred the law of bail to the Law Reform Commission on
8 June 2011. The Terms of Reference require the Commission to undertake a
fundamental review of the Act. We consulted widely, receiving 40 submissions and
holding 19 consultation meetings in the course of the reference. This report reflects
our findings and recommendations following a nine month process of research and
consultation. We find that a new, simplified Bail Act is required.

The report includes specific recommendations concerning how a new Bail Act
should be framed. A complete list of the recommendations appears immediately
following this Executive Summary.

Background and principles (Chapter 2)

Bail law is part of the criminal justice system. It provides the framework for decisions
by the police and the courts concerning the detention or release of a person while
proceedings are pending.

Bail law has a role in implementing three of the purposes of the criminal justice
system: the protection and welfare of the community by preventing further serious
offending; the protection of particular individuals who might be at risk; and
protecting the integrity of the trial process, by ensuring that the accused person
appears at court to be dealt with according to law and by avoiding interference with
the course of justice. Our recommendations are directed to the promotion of these
purposes.

Other functions of the criminal justice system are not the province of bail law. Such
functions include the denunciation of offending behaviour, the punishment of
offenders, and deterring others from offending.

The criminal justice system has embedded within it the value of personal liberty and
a suite of cautionary concepts and principles which recognise and protect the value
of liberty. These include the presumption of innocence, no detention without legal
cause, no punishment without conviction by due process, a fair trial, individualised
justice and consistency in decision making, and the special consideration required
in relation to young people.

The community has high expectations of the criminal justice system. Bail legislation
cannot reflect all the ways in which the criminal justice system aims to protect the
community. Because bail is part of the criminal justice system, it should be subject
to the constraints embedded in the criminal justice system as a whole. In setting the
scope of bail legislation, it is necessary to find a balance between achieving the
purposes of bail law and recognising the constraining principles and concepts to
which the criminal justice system as a whole is subject.
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The history of bail law in New South Wales (Chapter 3)

Prior to the enactment of the Bail Act 1978 (NSW), bail law in NSW was a mixture of
common law principles and piecemeal legislative provisions. The 1978 Act codified
the law relating to bail in a single, comprehensive statute. It continues in force to
this date but with extensive amendments made over the years.

The cumulative effect of these amendments has been a level of complexity in the
legislation which makes it difficult to comprehend and operate, even for those with
legal expertise.

The most significant of the amendments have removed the presumption in favour of
bail in relation to certain offences and certain defendants, have introduced a
presumption against bail in other instances, and have required that bail should only
be granted in exceptional circumstances in other cases. In the result, NSW now has
one of the most convoluted and restrictive bail statutes in Australia.

The evidence shows that these amendments have, as intended, restricted access to
bail. There is also evidence that they have reduced the failure to appear rate,
though at significant cost in terms of increasing remand numbers. There is no
evidence that the amendments have led to a reduction in crime generally or in
offending while on bail.

Trends in remand (Chapter 4)

The number of people in unsentenced detention has increased rapidly in the last 20
years, and is significantly higher than in comparable Australian jurisdictions. Over
the last 15 years the number of remand prisoners has more than trebled and the
rate of remand prisoners per 100,000 of the population has more than doubled. The
evidence is clear that policy shifts have made a significant contribution to the
increased remand population.

In particular, the rates of unsentenced detention for young people and Indigenous
people are of concern. The number of young people on remand on an average day
has increased from approximately 225 in 2000 to over 400 in 2010. About half of the
young people in juvenile detention are unsentenced. Between 2001 and 2008, the
number of Indigenous adults on remand rose 72%.

Consequences of remand (Chapter 5)

Having been charged with a criminal offence but without the proceedings being
finalised by due process, a person refused bail is denied liberty, removed from an
ordinary life in society and subjected to the hardships of prison life. These
consequences are often damaging to the individuals involved, to their families and
to children in particular, and costly to the state. Some of these consequences are
common to all prisoners, and include loss of employment, loss of housing and debt.
Of significant concern is the potential for detention to be criminogenic — that is, a
cause of further offending. Some of the consequences are particular to remand
prisoners, such as difficulties preparing for and participating in the trial.
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Executive summary

A substantial number of people remanded are not later convicted or sentenced to
imprisonment. It is a matter of concern that many people who are not found guilty of
any offence, or whose offending is not found to warrant a sentence of imprisonment,
are imprisoned for even a short period of time pending proceedings. While this is an
inevitable feature of any system of pre-trial detention, in individual cases it is hard to
see it as anything other than unjust. While the criminal justice system must
recognise situations where pre-trial detention is justified, it is also important to
minimise the incidence of detention of people in these circumstances.

The potential for cost saving in reducing remand populations appears to be
significant. With the time available we have not undertaken cost benefit modelling.
However, this may be a valuable exercise to undertake and one we would support.

There are clearly cases where detention while proceedings are pending is justified.
But detention comes at a financial and social cost to the individual and to the
community. Our recommendations recognise the consequences and cost of
detention while seeking to ensure the integrity of the criminal justice process and to
promote the safety of the community.

Language and Structure (Chapter 6)

The complexity of the current Act and its language means that it is unintelligible not
only to ordinary citizens, but also to legal practitioners. The legislation should be
simplified and its language modernised. We recommend that a new Bail Act should
be drafted in plain English with a clear and logical structure.

We recommend updating to terminology that clearly states the effect of a decision:
“grant bail” should be replaced with “release pending proceedings” and “refuse bail”
with “detain pending proceedings”. (Recommendation 6.1)

The current legislation requires a person to sign a bail undertaking, which is an
undertaking to appear as required. This should be replaced with a simple notice of
listing. (Recommendation 6.1) (See Chapter 17 for the offence of failing to appear.)

Currently, conduct requirements to be observed while a person is on bail are
imposed by making it a condition of release that the person enter into an agreement
to observe such conduct requirements. We are recommending that this
cumbersome and fictitious process be replaced with a straightforward conduct
direction. (Recommendation 6.1)

We use the term “authority” to mean the police officer, court officer (authorised
justice), or judicial officer who makes a decision about release or detention under
the Act.

Entitlement and discretion to release (Chapter 7)

The current law includes a right to bail for certain minor offences and a broad
discretion to dispense with bail.

We recommend that the right to bail should be replaced by an entitlement to
unconditional release for defendants charged with fine only offences, certain
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offences under the Summary Offences Act 1988 (NSW), and defendants referred to
a Youth Justice Conference. Such an entitlement would avoid detention pending
proceedings or the imposition of conditions or conduct requirements for offences
where a penalty of imprisonment is either not available or very unlikely. The
entitlement would not apply to offences involving a risk of harm (such as carrying a
knife or a sex offender loitering near a school) which we would exempt from the
reference to offences under the Summary Offences Act. A review should be
conducted of all strictly summary offences to determine whether they should be
included within the scope of the entitlement to release. (Recommendation 7.1)

We also recommend that the broad discretion to dispense with bail should remain
as an unqualified discretion to release without a condition or a conduct direction.
The discretion provides a convenient and efficient method of dealing with a case
that is obviously one for unconditional release. (Recommendation 7.2)

Presumptions (Chapter 8)

The current scheme of presumptions, exceptions and exceptional circumstances is
unduly complex and restrictive. It is an unwarranted imposition on the discretion of
police and the courts. It throws the emphasis onto the offence with which the person
is charged or onto prescribed elements in the person’s criminal history, instead of
allowing a balanced assessment of all the considerations which bear rationally on
the question of detention or release. It is voluminous, unwieldy, hugely complex and
involves too blunt an approach. The results are frequently anomalous and unjust.
The present scheme has contributed to the large increase in the number of people
detained pending proceedings. The overwhelming majority of submissions
advocated the removal of the existing scheme of presumptions, exceptions and
special circumstances, and its replacement with a uniform presumption in favour of
release.

We strongly recommend a uniform presumption in favour of release, except in
relation to appeal. (Recommendation 8.1)

In making this recommendation, we do not envisage that people who present a
serious risk of absconding, committing serious crime, or threatening another’s
safety should be released. Our proposed regime meets these concerns directly and
simply.

Release pending appeal (Chapter 9)

The question of release pending appeal requires special consideration, and requires
weight to be given to the conviction entered and the sentence passed. We
recommend retention of the requirement for exceptional circumstance to be shown
in cases of appeal to the Court of Criminal Appeal or the High Court. We
recommend a new provision in other appeal cases, where there is currently no
specific legislative guidance, that a person should not be released unless the
appeal has a reasonably arguable prospect of success. (Recommendations 9.1, 9.2
and 9.3)
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Considerations (Chapter 10)

Having recommended that there should be a presumption in favour of release for all
offences, we discuss the considerations that should be taken into account when
deciding whether a person should be released or detained.

Section 32 of the Bail Act provides such a list. It has, however, become complex,
cumbersome, and, in some respects, unclear due to amendments made over the
years.

Structuring considerations

We consider two models for structuring the decision to release or detain: the
“unacceptable risk” model (used for example in the Victorian Bail Act) and the
‘justification” model. In our view the current Act's requirement that detention be
“justified” by reference to specified considerations should be retained. It better
incorporates the interests of the person and basic legal principles, while allowing the
authority to consider the risk of non-appearance, the risk of interfering with the
course of justice, the risk of committing other offences, and the risk of harm to
particular people.

We therefore recommend that a person should be entitled to be released unless
detention is justified having regard to the specified considerations.
(Recommendation 10.1)

The primary considerations

We recommend a simplified list incorporating five primary considerations. They
should be exhaustive as well as mandatory in order to ensure that irrelevant
considerations are not taken into account and to maintain a consistent approach.
The list should be:

0] the public interest in freedom and securing justice according to law,
(i) the integrity of the criminal justice system,

(i) the likelihood of harm or threat of harm to any other person in a domestic
relationship,

(iv) the protection and welfare of the community having regard to the likelihood
that the person will commit a serious offence if released, and

(v) the interests of the person and of the person’s family and other associates.
(Recommendation 10.2)
Matters relevant to these primary considerations are specified in Recommendations

10.3-10.8.

The public interest in freedom and securing justice according to law
The public interest in freedom and securing justice according to law is not
mentioned in the current legislation. The consideration explicitly recognises the
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principles of the criminal justice system discussed in Chapter 2. Further elaboration
of this consideration is set out in Recommendation 10.3.

The integrity of the criminal justice system
The integrity of the criminal justice system covers four important matters.

The first two concern the likelihood that the person will abscond (that is, deliberately
attempt to avoid justice by fleeing the jurisdiction or by going into hiding) and any
persistent history of failure to attend (which might be due to forgetfulness or
confusion). We make this distinction because the response to absconding and
persistent non-appearance should be different, particularly in light of the high
incidence of cognitive and mental health impairment in people who come into
contact with the criminal justice system. (Recommendation 10.2(2)(b)(i) and (ii))

We recognise that legislation is not a good solution for inadvertent failure to attend
court, and we recommend that consideration be given to issuing reminder notices
under a pilot program. (Recommendation 10.5)

The third is the likelihood that the person will interfere with evidence, witnesses or
jurors. (Recommendation 10.2(2)(b)(iii))) We have expanded the reference in the
current legislation to include the risk of any interference with the course of justice.

The fourth recognises community concerns in relation to people who offend while
released pending proceedings, or while on parole, or while subject to other forms of
conditional liberty, and who come before the courts again, charged with a further
offence committed in similar circumstances.

Protecting the community and particular people

We recommend retention of the likelihood of harm to any particular person as a
primary consideration. (Recommendation 10(2)(c)) We recognise the special need
to protect people under threat of harm from a partner or family member. The current
legislation deals with this topic in a cumbersome way by removing the presumption
in favour of bail in relation to some domestic violence offences and by requiring
exceptional circumstances to be established in the case of repeated serious
personal violence offences. We recommend a clearer and more direct approach in
two ways. First, we make specific reference to the likelihood that the accused
person will harm or threaten a person with whom the accused person is in a
domestic relationship. (Recommendation 10(2)(c)) Secondly, we recommend an
additional provision, based on the current s 9A, specifying matters to be taken into
account when a threat of domestic violence is involved, including any history of
violence and any failure to comply with a prior conduct direction of relevance.
(Recommendation 10.6)

We recognise the community expectation that the likelihood of a person committing
a serious offence should be a relevant consideration in deciding whether to detain
the person while the proceedings are pending. This should also be a primary
consideration. The current Act includes a series of complex and intricate provisions
regarding the likelihood of committing a serious offence if released. A simpler
approach is required that focuses on serious harmful offending. We recommend
that the authority must consider the protection and welfare of the community having
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regard to the likelihood that the person will commit an offence causing death or
injury, a sex offence, or an offence involving serious loss of or damage to property,
or an offence or a series of offences which give rise to a substantial risk of causing
death or injury or serious loss of or damage to property. The list includes a
persistent, potentially harmful course of conduct which might otherwise not qualify
as a serious offence. (Recommendation 10.2(2)(d))

The interests of the person

The current legislation includes the interests of the person as an explicit
consideration. We recommend that a new Bail Act should also make specific
reference to the hardship of imprisonment, the potential consequences of
imprisonment in the person’s private life or employment, the consequences for the
person’s family and the person’s associates (such as an employer, landlord or a
creditor). It should also refer to the effects of imprisonment which fall specifically on
a person detained pending proceedings, such as difficulty in preparing for and
participating in a trial. (Recommendations 10.2(2)(e) and 10.7)

The relevance of particular matters

A number of matters may be, and often are, relevant to a decision whether to
release a person pending proceedings but, for reasons of principle, are not in
themselves mandatory considerations. These are: the nature and seriousness of
the offence charged; the strength of the prosecution case; the person’s history of
offending; the person’s past failure to comply with bail conduct requirements. We
recommend that these matters must be taken into account if the authority considers
they are relevant to the mandatory considerations specified but not otherwise.
(Recommendation 10.8)

Rules relating to decisions

We recommend the inclusion of a set of over-arching rules designed to avoid
detention which proves to have been unwarranted and which, in effect, amounts to
unjust punishment (Recommendation 10.9). The proposed rules are that

= detention is a measure of last resort,

= a person must be released if a reason for detention is sufficiently satisfied by
setting conditions of release or by giving a conduct direction,

= aperson must not be detained unless a custodial sentence is likely, and

= a decision must not be made to detain a person for longer than the likely
duration of a custodial sentence.

People requiring special consideration (Chapter 11)

Some members of particular groups may be prone to vulnerability in a special way
or may experience special needs. Our recommendations in this regard relate to
young people, (Recommendation 11.1) people with cognitive or mental health
impairments, (Recommendation 11.2) Aboriginal people and Torres Strait Islanders.
(Recommendation 11.3) There was considerable support in submissions for
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consideration to be given to the special vulnerabilities and needs of this kind. There
are also individuals with special vulnerabilities and needs that may be relevant to a
decision to detain a person pending proceedings or a decision to the impose
conditions or a conduct direction. We recommend a requirement that the authority
take all such vulnerabilities and needs into account. (Recommendation 11.4)

Conditions and conduct requirement: Background (Chapter 12)

Many submissions to this inquiry raised serious concerns about onerous conditions
and conduct requirements. Chapters 13, 14 and 15 cover proposed reforms
concerning the types of conditions and conduct requirement that may be imposed,
the considerations and rules that should guide decision making about the
impositions of conditions and conduct requirements, and the enforcement of
conduct requirements.

The extent of the imposition of conditions and conduct requirements, and their
monitoring by police, especially in relation to young people, is an area of contention
among the stakeholders. The Chief Magistrate of the Local Court, the President of
the Children’s Court and others have supported the view that unduly numerous,
complex and onerous conduct requirements are frequently imposed, some as a
matter of routine. Reporting, curfew and non-association requirements in relation to
young people were of particular concern. Some submissions also argue that the
monitoring of conduct requirements by police and their response to breach is
excessive, again particularly in relation to young people. The NSW Police Force, on
the other hand, strongly supports the role of conduct requirements. The Police
Force says that the imposition of such requirements and effective monitoring for
breach builds rapport between police and young people and their families, and
prevents crime.

It is, however, clear from the submissions and the data that there is a significant
problem in this area. Conduct requirements appear to be imposed routinely and
unnecessarily without tailoring to the situation of the individual. Monitoring for
compliance by police has become more active and intense over recent times. Arrest
for failure to comply has been increasing. We have no evidence of a statistically
significant reduction in crime as a result.

The consequence has been a substantial increase in the number of people in
detention pending trial and an increase in the court time required to deal with
unnecessary arrests for breach of unnecessary conduct requirements.

In these circumstances, there is a strong case for looking closely at the justification
for imposing conditions and conduct requirements. There are cases where the
imposition of stringent conditions and conduct requirements are necessary. In such
cases, proper and diligent enforcement is required. But intensive enforcement of
routinely imposed conditions is creating unnecessary public costs and unnecessary
hardship, particularly for young people, without apparent benefit to the community.

What conditions and conduct directions should be allowed (Chapter 13)

The current Act specifies that only certain kinds of conditions can be imposed. This
provision helps to prevent inconsistent and idiosyncratic outcomes, and we propose
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retaining such a limitation. The current provision does not, however, limit the
conduct requirements that can be imposed within the specified categories. We
agree with that approach, except in relation to conduct requirements directed solely
to the welfare of the person.

We recommend retention of the current provisions allowing financial conditions, and
surrender of passport (with some modification). (Recommendation 13.2)

We recommend against retention of the condition in the current legislation that an
“acceptable person” acknowledge that the defendant is a responsible person and is
likely to attend court. (Recommendation 13.7) In our view, little weight can be
attached to the assurance made and the condition has no useful purpose. The
requirement of acceptability is vague and release can be delayed while an
acceptable person is found.

We recommend retention of the provision which allows conditions and conduct
directions to be imposed in order to facilitate assessment and participation in a
treatment, intervention or rehabilitation program, based on s 36A of the Bail Act. We
understand that this provision is used regularly. It allows, for example, the
successful MERIT drug and alcohol treatment scheme to operate.

A special problem has arisen in relation to young people who should, all other
things considered, be released pending proceedings but who are homeless or have
no suitable place to live. The Children’s Court is understandably reluctant to release
a young person from custody in these circumstances. The best solution is to ensure
that suitable accommodation is arranged quickly. The current legislation does not
deal with this situation. We therefore recommend a scheme to allow the Court to
order detention until suitable accommodation is found, but with safeguards to
ensure that suitable accommodation is found as soon as possible.
(Recommendation 13.5)

How conditions and conduct directions should be decided (Chapter 14)

As in the case of detention pending proceedings, a condition or conduct direction
should be imposed only if justified. (Recommendation 14.1)

The current legislation allows a condition, including a condition embodying conduct
requirements, to be imposed for purposes which are much wider than the
considerations applicable to a decision whether to detain or release a person. In our
view, bail legislation should be a coherent code and serve one set of policy
objectives. The same considerations should apply to decisions concerning
conditions and conduct requirements as apply to decisions whether to release or
detain. (Recommendation 14.2)

A number of submissions were concerned about the proliferation of conditions and
conduct requirements, and their imposition in circumstances where they are not
necessary. In our view, the imposition of a condition or a conduct requirement is a
serious and significant burden on the individual. The purpose of their imposition
should be to avoid the need to detain the person pending proceedings by limiting
the person’s freedom, but in ways that are justified by the relevant considerations.
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For these reasons, we propose rules to ensure that any conditions and conduct
directions are reasonable, necessary and practical to comply with. We recommend
that a condition or conduct direction must not be imposed unless the authority is
satisfied that the person should otherwise be detained; a condition or conduct
direction must not be more onerous than is necessary; and compliance must be
reasonably practicable. We recommend a financial condition must not be imposed
in relation to a young person (except in the case of a serious indictable offence) or
in relation to an adult unless there would otherwise be a likelihood of failure to
appear and the sum is likely to be within the means of whoever may be liable to
pay. We also recommend that a condition or conduct direction must not be imposed
for the purpose of promoting the welfare of the person unless it is otherwise justified
having regard to the listed considerations.

Failure to comply with a condition or to observe a conduct requirement
(Chapter 15)

The current legislation contains provisions for review of a decision to impose a
condition where the person remains in custody because the condition has not been
met. The provisions are disjointed and cumbersome. We recommend a streamlined
process. (Recommendation 15.1)

The current legislation gives a police officer power to arrest a person for breach of a
conduct requirement and bring the person before a court to be dealt with. The court
may then re-assess the question of release and what conditions or conduct
requirements should be imposed. The power of arrest for breach of a conduct
requirement is not regulated by the current legislation. In contrast, police powers of
arrest for a criminal offence are regulated by the Law Enforcement (Powers and
Responsibilities) Act 2002 (NSW) (LEPRA) which provides constraints and requires
the police officer to consider alternatives to arrest. We recommend that the
legislation should specify that the police officer may take action other than arrest
(which we specify); and that the police officer must consider a range of factors,
including that arrest should be a last resort; the relative seriousness or triviality of
the breach; whether the person has a reasonable excuse; and any apparent
cognitive or mental health impairment on the part of the person. (Recommendation
15.2)

Implications of Lawson v Dunlevy (Chapter 16)

The decision of Lawson v Dunlevy was handed down while the Commission was
finalising this report. In that case, the Court found that a condition requiring a person
to enter into an agreement to submit to a breath test when requested by a police
officer was unlawful. This decision casts doubt on the lawfulness of a range of
conduct requirements designed to aid in the enforcement of other requirements
(“enforcement conduct requirements”). It has not been possible for us to consult and
fully consider the implications of this decision. We recommend that the government
consult on the need to provide a framework for enforcement conduct requirements.
We propose for consideration a scheme that would allow reasonable enforcement
conduct directions to be made in certain circumstances. (Recommendation 16)
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Offence of failing to appear (Chapter 17)

We consider that, because a failure to appear may result in serious consequences
concerning the administration of justice and public cost, the offence of failing to
appear without reasonable excuse is warranted as a deterrent. Currently, those “on
bail” are subject to the offence. In our proposed scheme, those released with a
condition or conduct direction would be subject to the offence. This group is broadly
equivalent to the group currently covered. We also recommend extending the
offence to cover all cases of failing to appear on sentence, which we regard as a
particularly serious situation. We recommend a maximum penalty of 2 years.
(Recommendation 17.1)

Applications for release, revocation and variation (Chapter 18)

Police decisions and review power

Our proposals envisage police retaining their role in relation to bail. The current
legislation authorises a more senior police officer to review a decision to detain
made by a more junior officer, but only on request by the person and in limited
circumstances. This provision should be clarified and expanded, removing the
current limitations, and making conditions and conduct requirements open to such
review. (Recommendation 18.1(1)) We also recommend that a person arrested for
an offence should be provided with information concerning the right to review.
(Recommendation 18.1(2))

Court decisions

The current legislation includes a multiplicity of provisions relating to the grant of
bail and review of decisions concerning the grant and revocation of bail and of
decisions concerning conditions. We have devised a simplified scheme, classifying
court proceedings according to the kind of application being made
(Recommendation 18.2):

= a release application, being an application for release made by a person,
where a decision has been made to detain the person;

= a revocation application made by the prosecutor where a person has been
released; and

= a variation application made by the accused person, the informant, the
complainant (where the person has been released in respect of a domestic
violence offence), the prosecutor or the Attorney General, to modify a condition
or conduct requirement.

We deal with the distribution of jurisdiction to entertain such applications as
between the three tiers of State’s court system. (Recommendation 18.3)

Review on first appearance

Many submissions supported mandatory consideration of the question of release
and of any conditions at first appearance in court. This is the point at which judicial
proceedings commence and the court, rather than police, becomes the authority for
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detaining a person or subjecting the person to conduct requirements. We
recommend that, at first appearance, the court should be required to entertain an
application for release or variation of conditions, and should have the power to act
of its own motion. We recognise that this will require police to be prepared for such
an application. We would accordingly preserve the court's power to adjourn if
necessary in the interests of justice. (Recommendation 18.7)

Refusal to hear applications (Chapter 19)

There must be strong reasons to impede access to the courts for an order for
release. On the other hand, concerns have been raised about the public cost of
unnecessary and wasteful applications, the potential for “magistrate shopping”, and
the stress caused to victims by repeat applications for release.

Section 22A was introduced with a view to limiting the incidence of meritless repeat
applications. An amendment in 2007, extending and strengthening the provision,
had the effect of increasing the number of people on remand substantially,
particularly young people. A further amendment in 2009 moderated the terms of the
section. In our view further modification is required. (Recommendation 19.1)

We recommend that the prohibition against further applications should not apply to
a person who is under 18 at the time of the offence and who is under 21 at the time
of the application. In the case of adults, two applications to the court should be
allowed before the prohibition applies. Any matter which, in the opinion of the court,
is relevant should be a ground for a further application. The provision relating to the
role of lawyers should not be retained.

We recommend that the provision allowing a court to refuse to hear an application if
it is frivolous or vexatious should be clarified and strengthened by adding the words
“without substance or has no reasonable prospect of success”. We also recommend
that this provision should be extended to apply to an application for variation of a
condition or conduct direction that is the same or substantially the same as the one
previously sought.

Electronic monitoring (Chapter 20)

Electronic monitoring while released pending proceedings has been implemented or
is being trialled in a number of overseas jurisdictions, and has been ordered, at
private cost, in at least two cases in New South Wales. It is more expensive than
conventional release pending proceedings, and more restrictive of liberty. It is,
however, much cheaper than detention. We recommend that consideration be given
to establishing a pilot scheme limited to people who have already been detained
and who are likely to spend a substantial amount of time in detention. Corrective
Services NSW should carry out the monitoring. A court should be able to take time
under electronic monitoring into account on sentence. (Recommendation 20.1)

Monitoring and review of a new Bail Act (Chapter 21)

In NSW, new legislation generally includes a review clause requiring review to be
commenced after five years from assent. Because of the potential for bail law to
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impact on people’s lives and liberty and the safety and wellbeing of the wider
community, we recommend that the effects of a new Bail Act be assessed after
three years. (Recommendation 21.1)

Our review has identified some gaps in data regarding police and court bail
decisions, offences committed while on bail, breaches of conduct directions, the
police response to breaches, the cost of detaining a person pending proceedings
and other matters. Improvements in data collection and reporting would improve the
quality of the statutory review, and would also be of use to independent
researchers. We recommend that the government establish a process to improve
the collection and reporting of data. (Recommendation 21.2)

Other issues (Chapter 22)

We have listed issues that we have been unable to consider, that are outside our
brief, or that are more appropriately considered while drafting a new Act.
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Recommendations

Note: No recommendations are made in Chapters 1 — 5, 12 and 22.

Chapter 6 — Language and structure page
6.1 (1) Anew Bail Act should be drafted in plain English language, so as to be readily understandable, and 83
with a clear and logical structure.
(2) The terminology used in the new Bail Act should be changed:
- ‘“release pending proceedings” should replace “bail” and “grant bail”
“detain pending proceedings” should replace “refuse bail".

(3) Proceedings should be defined to include trial, and a sentencing hearing or an appeal.

6.2 (1) The bail undertaking should be replaced with a notice of a listing. 87
(2)  The notice should include:
(@) a statement explaining the circumstances in which failure to appear will constitute an offence;
(b) awarning that committing an offence while released pending proceedings could result in a more
severe sentence for the offence.
(3) The condition that the person enter into an agreement to observe specified conduct requirements
should be replaced by a conduct direction.
(4) Notice of a condition or conduct direction should be given to the person in writing and in plain
English.
(5) The person should be required to acknowledge in writing receipt of the notice of listing and the notice
of any condition or conduct direction imposed.
(6) The authority* should take all reasonable steps to ensure that the person has understood any
condition or conduct direction imposed.
(7) The court officer or police officer giving the defendant a notice of listing or a notice of a condition or
conduct direction should be required to take all reasonable steps to ensure the defendant
understands the content and implications of the documents.
*  Authority in these recommendations means a person or court having authority to release a person at
any stage before completion of the proceedings, including authorised police officers and authorised
justices (who are court staff).
6.3 A new Bail Act should provide that any decision as to release, with or without a condition or a conduct 89
direction, should remain in force unless varied or unless detention is ordered, with no need to continue the
order expressly.
Chapter 7 — Entitlement and discretion to release page
7.1 (1) A new Bail Act should provide that entitlement to release means release without any condition or 102

conduct direction.

(2) Subject to paragraph (3), entitlement to release should apply in relation to all fine-only offences and
the public order offences in the Summary Offences Act (offensive conduct s 4, obscene exposure s 5,
and the prostitution offences s 15-20).

(3) Entitlement to release should not apply to the following offences under the Summary Offences Act:
offences relating to knives (s 11B, 11C, 11E), offensive implements (s 11B), violent disorder (s 11A),
custody or use of a laser pointer in a public place (s 11FA) and child sex offenders (s 11G).

(4) Subject to paragraph (3), a review should be conducted of all strictly summary offences to determine
whether they should be included within the scope of the entitlement to release.

(5) Entitlement to release should apply to a young person referred to a Youth Justice Conference
irrespective of the offence.
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(6) The current exception to an entitlement to release when a person has previously failed to comply with
a bail undertaking or a bail condition in relation to the offence, should not be retained.

(7) The current exception to entitlement to release relating to a person who is incapacitated by
intoxication, injury or use of a drug or is otherwise in danger of physical injury or in need of physical
protection, should not be retained.

(8) New legislation should make clear that an entitlement to release in the case of a specified minor
offence should not preclude the commission of that offence being taken into account as relevant in
some other proceeding (such proceedings for a breach of a conduct direction, or sentencing
proceedings).

A new Bail Act should provide that in all cases other than those covered by an entitlement to release, an
authority has absolute discretion to release without a condition or a conduct direction.

Chapter 8 — Presumptions

In a new Bail Act, the scheme of presumptions, exceptions and exceptional circumstances in the current
legislation should be replaced with a uniform presumption in favour of release applicable to all cases
except those covered by an entitlement to release and appeal cases.

Chapter 9 — Release pending appeal

A new Bail Act should continue to provide that a court should not release a person pending an appeal to
the Court of Criminal Appeal or to the High Court unless exceptional circumstances are established.

A new Bail Act should provide that, in the case of an appeal other than to the Court of Criminal Appeal, the
authority, in determining whether to release or detain a person pending the appeal, must not release the
person unless it is satisfied that the appeal has a reasonably arguable prospect of success.

(1) Consideration should be given to amalgamation of the Criminal Appeal Act 1912 (NSW) and the
Crimes (Appeal and Review) Act 2001 (NSW) into a single statute.

(2) Consideration should also be given to clarifying the relevant appeal provisions to ensure that, where
the offender has been released pending the appeal, the court determining the appeal has sufficient
power to order the commencement or recommencement of the original sentence, so as to give effect
to the decision of that court.

Chapter 10 — Considerations
The justification model for a presumption in favour of release, as incorporated in the current Bail Act 1978,
should be retained in a new Bail Act, as follows:

A person is entitled to be released unless detention is justified having regard to the considerations set

out in the following recommendations.

(1) A new Bail Act should provide that, in deciding whether to release a person and whether to impose a
condition or give a conduct direction, the authority must take the considerations specified in
paragraph (2), and only these considerations, into account. The considerations are not listed in any
hierarchy, and the weight given to each consideration should be considered in the circumstances of
the particular case.

(2) The considerations should be:
(@) The public interest in freedom and securing justice according to law.
(b) The integrity of the criminal justice system having regard to, and only to:

(i)  the likelihood that, if released, the person will abscond (as defined in
Recommendation 10.4);

(i) the fact that the person has a history of persistent failure to attend court for whatever
reason and the authority is satisfied that the person is unlikely to attend court on a future
occasion as required if released;

(i) the likelihood that, if released, the person will interfere with the course of justice, such as
by interfering with evidence, witnesses or jurors;

(iv) the fact that the person, being charged with an indictable offence committed while subject
to conditional liberty and:

(A) has one or more pending charges for an indictable offence committed while subject
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to conditional liberty; or

(B) has been convicted on one or more prior occasions of an indictable offence
committed while subject to conditional liberty.

“Subject to conditional liberty” means being released pending proceedings, or being on parole,
or serving a sentence of imprisonment by way of home detention or an intensive corrections
order, or being subject to a suspended sentence or a good behaviour bond.

(c) The likelihood that, if released, the person will harm or threaten harm to any particular person or
people including, in particular, anyone with whom the person is in a domestic relationship as
defined in the Crimes (Domestic and Personal Violence) Act 2007 (NSW).

(d) The protection and welfare of the community having regard to and only to the likelihood that, if
released, the person will commit:

()  an offence causing death or injury, or

(i) asexoffence, or

(i) an offence involving serious loss of or damage to property, or
(

iv) an offence or series of offences which give rise to a substantial risk of causing death or
injury or serious loss of or damage to property.

(e) The interests of the person and of the person’s family and associates.

(3) The provision should state that it does not apply to cases where there is an entitlement to release
without conditions or conduct directions or where the authority exercises its absolute discretion to
release on this basis.

10.3 A new Bail Act should provide that, in relation to the public interest in freedom and securing justice 163
according to law, the authority must consider:

(@ The entitlement of every person in a free society to liberty, freedom of action and freedom from
unnecessary constraint in daily life.

b) The presumption of innocence whenever a person is charged with an offence.
c) There should be no detention by the state without just cause.

d) There should be no punishment by the state without conviction according to law.

(
(
(d
(e) The public interest in a fair trial for both the state and the person charged with an offence.

10.4 (1) A new Bail Act should provide that “abscond” should be defined to mean wilful failure to appear in 164
order to avoid being dealt with by the court, as distinct from non-appearance merely out of
forgetfulness or confusion.

(2) Inconsidering the likelihood of absconding or whether the authority is satisfied that the person is
unlikely to appear on a future occasion, the authority must consider:

(@) the strength or otherwise of the person’s family and community ties, including employment,
business and other associations, extended family and kinship ties and the traditional ties of
Aboriginal people and Torres Strait Islanders,

(b) the likelihood of conviction for the offence charged and, if convicted, the likelihood of a custodial
sentence and the likely duration of any such sentence,

(c) whether the person has a history of absconding or otherwise failing to appear or of attending
court as required (including the circumstances of any prior failure to appear),

(d) any specific evidence indicating whether or not the person is likely to abscond or fail to appear
(as the case may be).

10.5 Consideration should be given to implementing a pilot program of reminder notices being sent to people 164
released pending trial in order to evaluate the potential cost savings of such a program if implemented on a
wider basis.

10.6 A new Bail Act should provide that, in assessing the likelihood that, if released, the person will harm or 164

threaten harm to any particular person in a domestic relationship as defined in the Crimes (Domestic and
Personal Violence) Act 2007 (NSW), an authority must consider whether:

(@) the person has a history of violence,

(b) the person has been violent to the other person in the past (whether or not the accused person has
been convicted of an offence in respect of the violence),
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(c) the person has failed to comply with a conduct direction in respect of the offence to which this section
applies that was imposed for the protection and welfare of the other person,

(d) in the opinion of the bail authority, the accused person will comply with any such requirement in the
future.
10.7 A new Bail Act should provide that, in considering the interests of the person and of the person’s family 165
and associates, the authority must consider:

(@) the person’s interest in liberty, freedom of action and freedom from unnecessary constraint in daily
life,

(b) the period that the person may be obliged to spend in custody if detained and the conditions under
which the person would be detained,

(c) the prospect that the person will not be able to prepare optimally for trial and participate optimally in
the trial,

(d) the physical and psychological hardship of imprisonment,

(e) the consequential hardship for the individual, such as the effect on housing, not being employed, not
being able to service financial commitments, and the stigma of having been to prison,

() hardship for the person’s family, such as loss of financial support, loss of housing and the impact on
children from loss of parental care,

(9) hardship for the person’s associates, such as an employer, a business partner or a creditor, and
(h) any special vulnerability or need of any child or young person, of a person with a cognitive or mental
health impairment, or an Aboriginal person or Torres Strait Islander, or of any other person.

10.8 A new Bail Act should provide that the following matters must be taken into account if the authority 165
considers such a matter is relevant in relation to one or more of the mandatory considerations mentioned
in Recommendation 10.2, but do not comprise mandatory considerations in themselves:

(@) the nature and seriousness of the offence charged including whether the offence charged involves
firearms, explosives, prohibited weapons or terrorism

(b) the strength or otherwise of the prosecution case

—_
(2
-

a history of prior offences

—
o
=

previous failure to comply with a conduct direction or a conduct requirement imposed as part of a bail
agreement under the Bail Act 1978.

10.9 A new Bail Act should provide that the following rules apply to all decisions whether to release a person, 165
irrespective of any other consideration:

(1) Detention is a measure of last resort and a person must be released if a reason for detention is
sufficiently satisfied by setting conditions of release or by giving a conduct direction.

—
N
—

A person must not be detained unless a custodial sentence is likely.

—
wW
Nl

An authority must not order a person to be detained for longer than the likely duration of a custodial
sentence. A court or authorised justice may disregard this rule, provided that the matter is listed for
reconsideration at a sufficiently early time to ensure that the person is not detained for longer than
the likely duration of a sentence for the offence with which the person is charged.

(4) Inassessing the matters referred to in (2) and (3) above the authority is to make its best estimate
having regard to the experience and information of the person constituting the authority on the
particular occasion.

Chapter 11 — Special needs and vulnerabilities page

11.1 A new Bail Act should provide that, in making a decision in relation to a young person under the age of 18 175
years regarding release or a condition or conduct direction, the authority must take into account (in addition
to any other requirements) any matters relating to the person’s age, including:

(@) thatyoung people have rights and freedoms before the law equal to those enjoyed by adults and, in
particular, a right to be heard and a right to participate in the processes that lead to decisions that
affect them,

(b) thatitis desirable, wherever possible, to allow the education or employment of a young person to
proceed without interruption,

(c) thatitis desirable for a young person to reside in safe, secure and stable accommodation, and,
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where possible, in his or her own home,

(d) that the detention or imprisonment of a young person is to be used only as a measure of last resort
and for the shortest appropriate period of time,

(e) the young person’s ability to understand and to comply with conditions or conduct directions, and
() that young people have undeveloped capacity for complex decision-making, planning and the
inhibition of impulsive behaviours.

11.2 A new Bail Act should provide that, in making a decision in relation to a person with a cognitive or mental 180
health impairment regarding release or a condition or conduct direction, the authority must take into
account (in addition to any other requirements):

(@) the person’s ability to understand and comply with conditions or conduct directions,
b) the person’s need to access treatment or support in the community,
the person’s need to undergo assessment to determine eligibility for treatment or support,

any additional impact of imprisonment on the person as a result of their cognitive or mental health
impairment,

(e) any report tendered on behalf of a defendant in relation to the person’s cognitive or mental health
impairment,

() that the absence of such a report does not raise an inference adverse to the person or a ground for
adjourning the proceedings unless on the application of or with the consent of the person.

11.3 A new Bail Act should provide that, in making a decision in relation to an Aboriginal person or Torres Strait 185
Islander regarding release or a condition or conduct direction, the authority must take into account (in
addition to any other requirements):

(@ any matter relating to the person’s Aboriginal or Torres Strait Islander identity, culture and heritage,
which may include:

()  connections with and obligations to extended family
(i)  traditional ties to place
(i) mobile and flexible living arrangements
(iv) any other relevant cultural issue or obligation.
(b) any report tendered on behalf of a defendant from groups providing services to Indigenous people.
(c) thatthe absence of such a report does not raise an inference adverse to the person, or a ground for
adjourning the proceedings unless on the application of or with the consent of the person.

11.4 A new Bail Act should provide that, in making a decision regarding release or a condition or conduct 189
direction, the authority must take into account (in addition to any other requirements) any special
vulnerability or need of the person.

Chapter 13 — What conditions and conduct directions should be allowed page

131 A new Bail Act should: 220
(1) specify that the only permitted conditions are those referred to in the recommendations below;
(2) not limit the kind of conduct direction that may be imposed, subject to any limitations (including
limitations as to purpose) recommended in this report.

132 A new Bail Act should continue to provide that financial and security conditions may be imposed, based on 220
the current provisions of the Bail Act 1978 (NSW).

13.3 (1) A new Bail Act should continue to provide that surrender of a passport may be a condition of release, 220
based on s 36(2)(i) of the Bail Act 1978 (NSW), subject to being satisfied that a passport or passports
exist.

(2) A new Bail Act should not retain the provision requiring that any passport be surrendered in the case
of an offence causing death (s 37A of the Bail Act 1978 (NSW)).

13.4 (1) A new Bail Act should allow the imposition of conditions and conduct directions to facilitate 220
assessment and participation in a treatment, intervention or rehabilitation program, based on s 36A of
the Bail Act 1978 (NSW).
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(2) A new Bail Act should provide:

(@) thata condition may be imposed concerning the release into the care of a person or agency
(including a rehabilitation facility).

(b) thata conduct direction may be imposed to facilitate assessment, or treatment, intervention or
rehabilitation program.

(c) thata condition or a conduct direction given for this purpose may only be imposed with the
consent of the person (including a young person), a guardian, or a person with parental
responsibility for a young person under 18 years.

A new Bail Act should provide that, in cases where a young person would be released except for the fact
that there is no accommodation or no suitable accommodation available, the Act should provide that:

(@) the Children’s Court may impose a condition that the young person is not to be released until the
court is informed by the Department of Family and Community Services or Juvenile Justice NSW that
suitable accommaodation is available,

(b) the Court may also impose a conduct direction that, upon release, the young person is to reside at
such accommodation as may be directed by the relevant agency,

(c) information that suitable accommodation is available may be lodged with the court in writing,
specifying the address of such accommodation,

(d) upon provision of such information and subject to compliance with any other condition the young
person must be released without any requirement that the matter be re-listed before the court,

(e) upon imposing a condition pursuant to this provision, the Court must re-list the matter for further
hearing every 2 days until the Court is notified in writing that suitable accommodation has become
available and its address,

() atany stage in this process, the court may direct any relevant department to provide up to date
information concerning action being taken to provide suitable accommodation.

The provisions in the current Act relating to bail accommodation provided by Corrective Services NSW
(s 36(2)(al), s 36(2A) and s 36(2B)) should not be retained.

A new Bail Act should not retain provision for a third party assurance of reliability (s 36(2)(b) of the Bail Act
1978 (NSW)).

Chapter 14 — How conditions and conduct directions should be decided

A new Bail Act should provide that neither a condition nor a conduct direction should be imposed unless it
is justified.

The considerations to be taken into account in deciding whether to impose a condition or a conduct
direction should be the same as apply to a decision whether to release or detain a person.

(1) A new Bail Act should provide that an authority must:

(@ notimpose a condition or conduct direction unless the authority is of the opinion that, without
such a condition or conduct direction, the person should be detained pending proceedings
having regard to the considerations and rules applicable to a decision whether to release or
detain;

(b) consider whether the person has family, community or other support available to assist the
person in complying with a condition and conduct direction;

(c) notimpose a condition or conduct direction that is more onerous or more restrictive of the
person’s daily life than is necessary having regard to the considerations and rules applicable to
a decision whether to release or detain;

(d) notimpose a condition or conduct direction unless the authority is satisfied that compliance is
reasonably practicable;

(e) notimpose a financial condition concerning the forfeiture of an amount of money, with or
without security, in relation to a young person under 18 years, except if charged with a serious
indictable offence (as defined in s 4 of the Crimes Act);

() notimpose a financial condition concerning the forfeiture of an amount of money, with or
without security, in relation to an adult unless the bail authority is satisfied that:

()  there would otherwise be a likelihood of the person absconding or being unlikely to appear
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on a future occasion having regard to the considerations mentioned in Recommendation
10.5(2), and

(i) payment of the sum involved is or is likely to be within the means of the person or people
who may be liable to pay that sum;

(9) notimpose a condition or conduct direction for the purpose of promoting the welfare of the
person unless it is otherwise justified having regard to the considerations set out in the Act.

In this recommendation financial condition means a condition requiring a person (who may be the
accused person) to enter into an agreement to forfeit a sum of money if the accused person fails to
attend court as required.

Chapter 15 - Failure to comply with a condition or to observe a conduct direction page

1)

A new Bail Act should provide that if a person remains in custody because a condition of release has 239
not been met:

(@) acourt of competent jurisdiction (to be defined for the purpose of the provision) must be notified
to that effect by the government agency holding the person in custody, within eight days from
the date on which the decision was made to impose the condition,

(b) such a notice must continue to be given, periodically, each 14 days after the expiration of the
initial period of eight days, if the person continues to be in custody, subject to a decision by the
court or by the person that such periodic notice is not required,

(c) if the person is a young person under 18, notice must be given within two days, and every two
days thereafter.

(d) upon receiving any such initial or periodic notice, the court must list the matter at the earliest
possible time, at which time the court may, pursuant to an application by the person or by any
other person competent to make an application or of its own motion, decide afresh whether the
person should be released or detained and what conditions or conduct direction (if any) should
be imposed,

(e) notice of such listing must be given to such legal representatives as are on the record; if the
person has been unrepresented and is an Aboriginal person or Torres Strait Islander, then to
the Aboriginal Legal Service; and, if a young person, then to Juvenile Justice or to the
Department of Family and Community Services if the young person is in care of the
Department,

() atany stage in the process, the court may direct any government agency with responsibility for
the welfare of the person to explain to the court why the condition has not been complied with
and what steps are being taken to comply with the condition, and

(9) these provisions do not apply where a court decides that a young person not be released
unless the court is notified that suitable accommodation is available.

Consideration should be given to whether it would be practicable to specify a shorter period for giving
the initial notice.

Section 258 of the Crimes (Administration of Sentences) Act 1999 (NSW) should be repealed.

A new Bail Act should provide: 243

(@) thatif a police officer believes, on reasonable grounds, that a person is failing, has failed or is
about to fail to comply with a conduct direction, the police officer may:

() take no action,
(i) issue a warning,
iy - require the person to attend court by notice without arresting the person, or
(iv) arrest the person and take them as soon as practicable before a court.
(b) that, in considering what course of to take, the police officer must have regard to:
(i)  the relative seriousness or triviality of the suspected failure (including threatened failure),
(i) - whether the person has reasonable excuse for the failure,
(i) that arrestis a last resort,
(

iv) insofar as they are apparent to or known by the officer, the person’s age and any cognitive
or mental health impairment.
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that, if the person is arrested, the officer may afterwards discontinue the arrest.

(d) that, upon being satisfied that the person has failed, or was about to fail, to comply with a

conduct direction, a court may redetermine whether to release or detain the person and whether

to impose a condition or a conduct direction.
(2) Inrelation to the power in (1)(d), the provisions as to jurisdiction of the various courts should be those
set out in Recommendation 17.3.

15.3 A new Bail Act should provide that failure to comply with a conduct direction does not constitute contempt
of court.

Chapter 16 — Implications of Lawson v Dunlevy

16.1 The government should consult, in the course of considering this Report and of drafting a new Bail Act, on
the need to provide for a mechanism for imposing enforcement conduct directions. The following
framework could be used as a basis for consultation:

(1) Anenforcement conduct direction should be defined as a direction that requires a released person to
submit to any form of testing, or to comply with a police instruction, that is imposed in support of
monitoring that person’s compliance with another conduct direction (the underlying conduct
direction).

(2) Anauthority may impose an enforcement conduct direction if the authority considers that:

(@ without such a direction, police would not have adequate opportunity to detect and act on non-
compliance with the underlying conduct direction, and

(b) the imposition of the enforcement conduct direction is reasonable in the circumstances, having
regard to the history of the released person and the likelihood or risk of that person breaching
the underlying conduct direction.

(3) The conduct enforcement direction must:

(@) state with precision what is required (for example, it must identify with precision, the form of the
testing that may be employed); and

(b) specify such limits on the frequency with which the power can be exercised or the places or
times at which it can be exercised, to ensure that it is not unduly onerous in all the
circumstances.

(4) The NSW Police Force should develop standard operating procedures for monitoring release
compliance and enforcement that would recognise the foregoing requirements.

(5) Inthe event of alcohol or drug testing being accepted as suitable enforcement conduct directions
then it would be convenient for the new Bail Act to include a set of provisions akin to the existing Acts
and Regulations that variously permit and regulate alcohol and drug testing and analysis and the use
of the results of any such exercise of power.

Chapter 17 — The offence of failing to appear

17.1 (1) A new Bail Act should retain the offence of failing to appear but only in relation to a person
(@ who has been released with a condition or a conduct direction being imposed, or

(b)  who fails to appear on sentence.

—
N
—

The maximum penalty for the offence should be two years imprisonment.

—
wW
-

A new Bail Act should reflect the general law of accumulation of sentences, and not retain the current
provisions which exempt this offence from the usual principles relating to accumulation of sentences.

Chapter 18 — Applications for release, detention and variation

18.1 A new Bail Act should provide that:

(1) Where an authorised officer has refused to release a person from custody or has imposed conditions
or conduct directions:

(@ amore senior police officer of or above the rank of sergeant:
(i)  may review the decision of the authorised officer (without a request from the person), and
(i) - must review the decision of the authorised officer if the person requests it,

unless such a review would cause any delay in bringing the matter before an authorised justice,
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a magistrate or a court;
(b) the review may be of:
(i)  the refusal to release the person from custody; or

(i) any conditions or conduct direction imposed by the authorised officer making the original
decision.

(2) The requirement that police provide an accused person with information about his or her entitlement
to, or eligibility for, release, should include a requirement that the person be advised of his or her
entitlement to seek review by a more senior authorised officer.

(1) The system of court review under Part 6 of the Bail Act 1978 (NSW) should be simplified and 267
included in a regime that allows for three forms of application, namely:

(@) Ifapersonis subject to a decision to detain the person, the person may apply for an order that
the person be released. On such an application, the court may affirm the prior decision to detain
the person or may release the person with or without a condition or a conduct direction.

(b) Ifaperson is subject to a decision to release the person with or without a condition or conduct
direction, a prosecutor may apply for an order that the person be detained. On such an
application, the court may affirm the prior decision to release the person with any condition or
conduct direction that was imposed, may vary a condition or a conduct direction, impose a new
condition or conduct direction, or order that the person be detained.

(c) An application for the variation of a condition and/or conduct direction may be made by:
()  aperson subject to the release order;

(i) the informant (being a police officer) or complainant in the case of bail granted in respect
of a domestic violence offence or an application for an order under the Crimes (Domestic
and Personal Violence) Act 2007 (NSW);

(i) the prosecutor; and
(iv) the Attorney General.

(d)  Upon such an application, the court may affirm the prior decision, revoke or vary any existing
condition or conduct direction, or impose any condition or conduct direction.

(2) Inthe case of an application for variation, the court should be confined to considering conditions or
conduct directions and should not make an order for detention unless the prosecution has also
applied for an order for detention.

(3) Applications should be dealt with by way of rehearing, and evidence or information may be given in
addition to, or in substitution for, the evidence or information given on the making of the original
decision.

(4) Subject to Recommendation 18.6, reasonable notice must be given of the bringing of an application
for detention following a decision to release or for the variation of conditions or conduct directions. In
the case of a detention application such notice must be given to the accused. In the case of a
variation application, the notice must be given to:

(@) the prosecution, if the accused seeks a variation; and

(b) the accused, if the prosecution seeks the variation.
A new Bail Act should specify in which court or courts applications may be made for release, for detention 268
and for variation of conditions or conduct directions, and in what circumstances. Subject to further

consultation with the courts concerned, the following broad considerations should be taken into account in
drafting such a provision.

(1) The Supreme Court's jurisdiction to entertain an application for release following a decision by a
lower court to detain a person should be preserved, the following paragraphs being subject to that
jurisdiction.

(2) Where proceedings for an offence are pending in the Supreme Court or in the District Court, that
court should have exclusive jurisdiction to entertain an application for release or an application for
detention.

(3) Except where proceedings are pending in Supreme Court or in the District Court, the Local Court
should have jurisdiction to entertain an application for release or an application for detention.

(4) The Supreme Court, the District Court and the Local Court should have jurisdiction to entertain an
application for variation of a condition or conduct direction imposed by the respective court.

(5) The Local Court should have a concurrent jurisdiction to entertain an application for variation of a
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18.4

18.5

18.6

19.1

20.1

condition or conduct direction imposed by that court or by the Supreme Court or by the District Court,
subject to paragraph (6).

(6) Ifthe Supreme Court or the District Court has ordered that any application be made only to that court
to vary any condition or conduct direction imposed by that court, the Local Court should have no
jurisdiction to deal with such an application unless the parties consent to the variation proposed.

(7) The Supreme Court and the District Court should have power to decline to hear an application for
variation of a condition or conduct direction.

(8) An application for detention may be made:

(@) where an application has been made for variation of a condition or a conduct direction, to the
court considering the variation application, or

(b) where the prosecutor is dissatisfied with a decision to release, to the Supreme Court.

The forms currently in use in relation to bail reviews should be replaced with a single form in plain English
that accords with the current law, including the relevant Regulations.

A new Bail Act should retain the provision in s 48B of the Bail Act 1978 (NSW) allowing authorised justices
to hear variation applications, subject to limitations, in relation to reporting or residence conduct directions.
The provision should be extended to include the variation, but not the removal, of curfew and non-
association or place restriction directions.

A new Bail Act should provide that, on first appearance by a person before a court in relation to
proceedings:

(@ the court must hear any application for an order to release the person or to remove or vary any
condition or conduct direction, without requiring that notice of the application be given to the
prosecutor, but may adjourn the hearing if necessary in the interests of justice;

(b) the court may, of its own motion, make an order to release the person or to remove or vary any
condition or conduct direction, provided that any such order is for the benefit of the person.

Chapter 19 - Refusal to hear applications

A new Bail Act should retain a provision based on s 22A of the Bail Act 1978 (NSW) with the following

changes:

(1) The provision (currently s 22A(2)) that a court may refuse to entertain an application for release if
satisfied that the application is frivolous or vexatious should include the additional grounds that the
application is “without substance or has no reasonable prospect of success”.

(2) The provision (currently s 22A(3)) allowing the Supreme Court to refuse to entertain an application if
it comprises a bail condition review (a variation application under our recommendations) which could
be dealt with in the Local Court or in the District Court should be retained.

(3) The provision (currently s 22A(1) and (1A)) proscribing repeat applications unless there are grounds
for further application should be retained, but should not apply to:

(@ apersonwho was under 18 years at the time of the offence and is under 21 years at the time of
the application, or

(b) toan adult unless the person has already made two applications to the court.

(4) An additional ground for further application should be provided: any other matter which, in the opinion
of the court, is a relevant consideration.

(5) The provision for refusal to hear a release application should be extended to apply to an application
for variation of a condition or conduct direction that is the same or substantially the same as
previously sought.

(6) The provision (currently s 22A(5)) allowing a lawyer to refuse to make a further application should not
be retained.

Chapter 20 - Electronic monitoring

(1) Consideration should be given to the establishing a pilot scheme of release subject to electronic
monitoring, with the following features:

(@) the scheme should be limited to people who have already been detained and who are likely to
spend a substantial amount of time in detention;

(b)  monitoring of compliance should be carried out by the Community Compliance and Monitoring
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Recommendations

Group of Corrective Services NSW;

(c) itshould be possible for time spent on release with electronic monitoring to be taken into
account on sentence.

In developing the scheme, further consideration be given to:
(@) whether a scheme is best achieved administratively or by statute; and

(b) the procedure for applying for release with electronic monitoring.

Chapter 21 — Monitoring and review of a new Bail Act

@

2

A new Bail Act should contain a provision requiring the Minister to conduct a review of the Act to
determine whether the policy objectives of the Act remain valid and whether the terms of the Act
remain appropriate for securing those objectives.

The review should be undertaken as soon as possible after the period of three years from the date of

assent to the Act. A report on the outcome of the review should be tabled in each House of
Parliament within 12 months after the end of the period of three years

The government should, as soon as practicable, establish a process to improve the collection and
reporting of data required for an effective review of a new Bail Act.

page
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306
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1. Introduction to the bail review
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1.1 On 8 June 2011, the Attorney General asked the NSW Law Reform Commission to
undertake a review of the law of bail under the following terms of reference:

Pursuant to section 10 of the Law Reform Commission Act 1967, the Law
Reform Commission is to review bail law in NSW. In undertaking this inquiry the
Commission should develop a legislative framework that provides access to bail
in appropriate cases having regard to:

1.  whether the Bail Act should include a statement of its objects and if so,
what those objects should be;

2. whether the Bail Act should include a statement of the factors to be taken
into account in determining a bail application and if so, what those factors
should be;

3. what presumptions should apply to bail determinations and how they
should apply;

4. the available responses to a breach of bail including the legislative
framework for the exercise of police and judicial discretion when
responding to a breach;

5.  the desirability of maintaining s 22A,

6.  whether the Bail Act should make a distinction between young offenders
and adults and if so, what special provision should apply to young
offenders;

7.  whether special provisions should apply to vulnerable people including
Aboriginal people and Torres Strait Islanders, cognitively impaired people
and those with a mental illness. In considering this question particular
attention should be give to how the latter two categories of people should
be defined;

8.  the terms of bail schemes operating in other jurisdictions, in particular
those with a relatively low and stable remand population, such as the UK
and Australian states such as Victoria, and of any reviews of those
schemes; and,

9. any other related matter.

1.2 The Attorney General asked the Commission to seek the views of stakeholders and
the community and to report to him. This is our report.

NSW Law Reform Commission 1
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1.3

1.4

15

1.6

1.7

1.8

1.9

Previous reviews

The Bail Act 1978 (NSW) was originally enacted following a review conducted by a
committee of K S Anderson and S Armstrong.! The committee’'s report
recommended a comprehensive statute to consolidate and reform the mix of
common law and statute that existed at the time. In 2011, the underlying structure of
the Act remains largely the same, but frequent amendments, particularly in more
recent times, have resulted in an Act which is widely regarded as complex and
difficult to understand.

The first recommendation of the Bail Review Committee was:

All laws governing Bail should be stated in precise but simple words which can
readily be understood by the layman.?

The Bail Act in 2011 no longer conforms with this recommendation. It never did by
modern day standards, though it represented a ground-breaking reform at the time.
The large number of subsequent amendments has been mostly ad hoc. A major
theme of these amendments has been to make it harder for a large proportion of
defendants to get bail. The history of the Bail Act is set out in Chapter 3.

In very recent times, government agencies and stakeholders have undertaken a
good deal of work in looking at the laws governing bail and the Bail Act. In 2010, the
Department of Justice and Attorney General released a review report and an
exposure draft bill, and received 28 submissions.® Following that process a
roundtable chaired by the Hon Justice Megan Latham was convened to provide
advice to the government. While no report of that process was released, the
roundtable did valuable work on some key areas of the Bail Act within its specified
parameters.

The Attorney General initiated this more fundamental review in 2011. We have
drawn on the material and deliberations of the previous departmental review as well
as the 1976 report of the Bail Review Committee.

Our review

Our approach has been more fundamental than the recent departmental review.

While the Bail Act has been amended often, those amendments have not
addressed the basic principles that apply to bail, or the evidence about how the law
is working. We have gone back to basic principles and asked: what purpose does
bail law serve in the context of the criminal justice system and how should that
purpose be reflected in legislation? We have reviewed the evidence about the
working of bail law, and the effect it is having on the number of people in prison on
remand. We have asked stakeholders for their views.

1. New South Wales, Report of the Bail Review Committee, Parl Paper No 46 (1976).
2. New South Wales, Report of the Bail Review Committee, Parl Paper No 46 (1976) 5.

3. NSW, Department of Justice and Attorney General, Criminal Law Review, Review of Bail Act
1978 (NSW) (2010).
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Those stakeholders have clearly and unanimously stated that a principled evidence-
based review is required. A new simplified Bail Act which adheres to the
fundamental principles of bail is needed.

Our process

We were asked to report within a short timeframe, initially by November 2011. At
that stage the Attorney asked us to conduct some further consultation and report in
March 2012. Recognising the urgency of this issue, the recent scrutiny of the Bail
Act by other agencies and the widespread interest of stakeholders, we adopted a
streamlined but thorough consultation process.

We have researched widely. The wide-ranging academic, law reform and other
literature on the law of bail has formed the background to, and foundation of, our
review. We have taken a pragmatic approach.

We did not release a detailed consultation paper in this reference. There was
already considerable work in the public domain, including the recent departmental
review,” to provide a background to bail law. Instead, we released a very short
paper outlining the context to our review, and posing a list of questions that we saw
as being important.

We received 40 submissions (listed in Appendix B) which were comprehensive and
of high quality.

We conducted 19 consultation meetings with stakeholders including two
roundtables focussed on young people and adults (listed in Appendix C). We
consulted with the judiciary, legal practitioners (defence and prosecution),
community organisations, special interest groups, representatives of victims’
groups, as well as the NSW Police Force and relevant government departments
and agencies. These consultations proved invaluable in focusing us on the key
issues in the law and in adding depth and detail to the written submissions. We also
observed relevant proceedings in a Local Court, Children’s Court and Weekend Bail
Court (listed in Appendix D).

At the Attorney’s request we conducted a number of targeted consultations on our
draft proposals between November 2011 and February 2012. This process enabled
us the refine the recommendations in the report and ensure their practicality.

As we were finalising this Report, the Supreme Court released an important
decision in the case of Lawson v Dunlevy.> We propose a way of dealing with the
implications of this important case in Chapter 16. However, because the case came
late in the process, we have been unable to consult on the approach, and further
consideration will be necessary.

4, NSW, Department of Justice and Attorney General, Criminal Law Review, Review of Bail Act
1978 (NSW) (2010).

5.  Lawson v Dunlevy [2012] NSWSC 48.
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1.18  Bail laws are put into practice in courts across NSW on a daily basis. Given this, the
practical experience of those working in and around the criminal justice system is
given major emphasis in this report.

119  We are grateful for the time and energy of all those who made submissions and
came to consultation meetings, and to the court staff and magistrates who
contributed their time and assistance.

120 This is a complex area of law involving consideration of a number of often
fundamental and competing principles. Unanimity did not emerge on all points and
in all details. There were divergent views about the appropriate way forward in
some important areas. Nonetheless, there was a remarkable level of agreement
among stakeholders over the key themes and problems with the current law:

= There was overwhelming concern about the growth in the remand population,
especially in relation to young people.

» There was unanimity that the Bail Act is overly complex and too hard to
understand.

» There was broad agreement that the present complex structure of presumptions
was undesirable and should go. Defence and prosecution lawyers, and
community groups all agreed on this proposition. The Police Association
opposed any change to the existing presumptions. The NSW Police Force
submission proposed reform, but not abolition, of the presumptions.

= There was broad agreement that the considerations applying to the bail
decisions required review. A difference emerged about the level of detail that
should be provided, which we have sought to balance in our recommendations.

= There was a considerable level of agreement on aligning the considerations
applicable to the imposition of conditions with those applying to decisions
whether to release at all.

= There was broad, though not universal, agreement that the extent of bail
conditions being imposed and the monitoring of compliance with them was a
major issue. There were submissions from NSW Police Force concerning the
need and legitimate role of bail conditions and the need to monitor compliance.
However, many other stakeholders considered overuse of conditions and overly
intensive monitoring was contributing to unnecessary remands. This was a
particular area of concern for those who deal with people under 18 years of age

(“young people”).

= There was widespread concern about the effect of changes which limit the
repeat bail applications that can be made, although there was a divergence of
views about how best to proceed and the level of reform required.
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The scope of our report

Given the limited time available for this review, we have focused on the fundamental
issues presented by the law of bail, and on the main issues that are causing
difficulty. In this regard we have made major recommendations on:

= Modernising the language to reflect reality, by replacing the terms “grant bail”
and “remand” with the terms “release pending proceedings” and “detain pending
proceedings”.

» The replacement of the complex structure of presumptions with a single
presumption in favour of bail (except in appeal cases).

» A new and simplified structure for the considerations that a court should take
into account in making bail decisions:

the public interest in freedom and in securing justice according to law;
- the interests of the person and of the person’s family and associates;
- the risk of the person failing to appear at court;

- the risk of the person interfering with the course of justice;

- the risk of the person committing a seriously harmful offence;

- a history of offending while on bail or parole; and

the risk of the person harming, or causing harm to, another person.

= A new vehicle for the conduct requirements which may be imposed when a
person is released, replacing the condition that the person enter into a “bail
agreement” with a simple conduct direction.

= The reform of conditions and conduct requirements to ensure only those
conditions and conduct requirements that are actually required are placed on a
person, and that those conditions can then be properly monitored.

= Reform of the procedure for repeat bail applications to ensure that court time is
not wasted, but that bail applications which should be brought are not
unnecessarily stifled.

In the time available we have not been able to address all the detailed legislative
changes necessary for such reforms. There are also numerous other instances
where changes are necessary to simplify and clarify the current legislation. A new
Bail Act should be drafted which deals with these matters comprehensively.

Our concurrent reference on people with cognitive and mental health impairments in
the criminal justice system also has a bail component. We have drawn on work
done in that reference. We will have more to say about the law of bail as it applies
to people with cognitive and mental health impairments in our report on that
reference, but the main recommendations required in relation to the Bail Act are
contained in this Report.
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2. Bail and the criminal justice system
The structure and purposes of the criminal justiCe SYyStem........ccooiiiiiiiiiiiiiiiiiie e 7
The purposes of an effective criminal JUStICE SYStEM........cccuvviiiieeiiiiiiiee e 8
Principles that protect liberty and fairness in the criminal justice system...............c........ 9
Personal freedom and liberty:
“the most elementary and important of all common law rights” ............cccccoiiiiiiiieee 10
The presumption Of INNOCENCE ........ccoiiiiiiieie e e e e e e s aaees 11
No detention WithOUt [€gal CAUSE.........ccueiiiiiiieiiiiie e 11
No punishment without
conviction by due process, and limitations on preventative detention...............ccccccceeuee 12
The right t0 @ faIr trAl......eee i e e e e st e e e e e e s anes 12
Individualised justice and CONSISIENCY .........ocvuiiiiiiiie i 13
Special provision fOr YOUNG PEOPIE.......ueiiiiiiiie e 14
Framing bail legislation in response to
the objectives and principles of the criminal justice system ........ccccccceviiiiiiiiie s 15
2.1 Bail law is part of the criminal justice system. In this chapter, we discuss the
fundamental purposes of the criminal justice system and the need for its effective
functioning. We discuss some fundamental and long-standing principles that
underpin its fair operation. We conclude by providing our view concerning the role of
bail legislation in the criminal justice system as a whole and the need for a balance
to be achieved between the function of bail law and the principles and values of the
criminal justice system itself.

The structure and purposes of the criminal justice system

2.2 The criminal justice system is made up of a number of linked institutions, governed
by law:

» The legislature makes laws that define certain acts as criminal. These are acts
that breach the standards of conduct the community requires of its members
and which are sufficiently serious to warrant attention by the state.

= Police have responsibility for preventing and detecting crime and for bringing
suspected offenders before the courts.

» The courts, with the assistance of prosecutors and defence lawyers, determine
whether the person is guilty, and impose an appropriate sentence if the person
is convicted.

* The corrective services agencies manage prisons and supervise sentences
served in the community. A specialist agency has this role in relation to young
people.

2.3 When a person is apprehended by police for a criminal offence, the person may be

arrested and brought before a court or the person may be required to attend court
by notice without arrest. Once arrested by police and once before a court with or
without arrest, the Bail Act provides the framework for decisions to be made

NSW Law Reform Commission 7
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2.4

2.5

2.6

2.7

2.8

concerning the release or detention of the person pending determination of the
proceedings.

The purposes of an effective criminal justice system

The purposes of an effective criminal justice system are reflected in s 3A of the
Crimes (Sentencing Procedure) Act 1999 (NSW) which provides that the purposes
of sentencing are as follows:

(a) to ensure that the offender is adequately punished for the offence,

(b) to prevent crime by deterring the offender and other persons from
committing similar offences,

(c) to protect the community from the offender,

(d) to promote the rehabilitation of the offender,

(e) to make the offender accountable for his or her actions,
()  to denounce the conduct of the offender,

(g) torecognise the harm done to the victim of the crime and the community.

Some of these purposes can be described as “backward looking” — making the
offender accountable for the conduct, punishing the offender, denouncing the
conduct, and recognising harm to victims and the community. These purposes
recognise that, where it is proved that a person has committed a crime, that conduct
should be denounced and punished.

Importantly, the interests of the victim of crime are recognised in this way. The
victim has suffered harm. Victims have an interest in ensuring that an offender is
held accountable for the crime against them. Those interests relate to both the
outcome of a criminal proceeding, and the process by which it is undertaken. Key
rights are recognised in the Victims Rights Act 1996 (NSW).

Other purposes can be described as utilitarian, or “forward looking” — they aim to
achieve a future end, such as deterring the offender and others and promoting
rehabilitation of the offender. The community expects that an effective criminal
justice system will result in a safer society by deterring crime, incapacitating by
imprisoning those who commit serious crimes, controlling the behaviour of offenders
serving sentences in the community, and rehabilitating offenders.

There are functions of the criminal justice system that are not encompassed by
s 3A. Reparation and restorative justice are not included in the above list, although
reparation is mentioned in the legislation for young people, discussed below.*
Activities directed at reparation, mediation and restorative justice are seen in many
NSW programs including Youth Justice Conferencing, Circle Sentencing, Forum
Sentencing, victims compensation and reparation orders. These matters are of

1. See para 2.34.
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limited relevance to our discussion of bail, and we will explore them further in our
current reference on sentencing.

Principles that protect liberty and fairness in the criminal justice
system

Consistent with the expectation of the community, wide powers are assigned by the
Parliament and the law to the police, the judiciary, and the corrective services
agencies in order to ensure the effective functioning of the criminal justice system.
However, since ancient times, the law has constrained these powers to prevent
excessive intrusions into the liberty of the citizen. Criminal law and procedure has
long recognised constraining principles of this kind. As Justice Brennan put it:

Many of our fundamental freedoms are guaranteed by ancient principles of the
common law or by ancient statues which are so much part of the accepted
constitutional framework that their terms, if not their very existence, may be
overlooked until a case arises which evokes their contemporary and
undiminished force.?

These principles, which may also be described as rights, include:

= the right to personal liberty

= the presumption of innocence

* no detention without legal cause

* no punishment without conviction by due process

= afair trial

» individualised justice and consistency in decision making, and
= special provision for young people.

We discuss each of these further below, with particular reference to their relevance
to bail law.

Bail legislation, being part of the criminal justice system, should be constrained by
the same principles. The legislation operates at every stage of the criminal justice
system including appeal against conviction or sentence. However, most of its work
is done before conviction, there being an appeal in only a minority of cases. In
consequence, the majority of bail decisions are made before any conviction is
entered. The right to personal liberty and its ancillary principles — “the presumption
of innocence” and “no punishment without conviction by due process” - are
therefore of particular relevance in framing bail legislation.

2. Re Bolton; Ex parte Beane (1987) 162 CLR 514, 520-521.
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2.12

2.13

2.14

Personal freedom and liberty: “the most elementary and important of all
common law rights”

The High Court of Australia has described the right to personal liberty as “the most
elementary and important of all common law rights”.? It has said:

The right to personal liberty cannot be impaired or taken away without lawful
authority and then only to the extent and for the time which the law prescribes.*

A person is not to be imprisoned otherwise than upon the authority of a justice
or a court except to the extent reasonably necessary to bring him before the
justice to be dealt with according to law. That, as we conceive it, is one of the
foundations of the common law.’

The right to liberty was seen as fundamental in many of the submissions to the
Commission. The NSW Council for Civil Liberties noted that the “fundamental
principles or concepts ... must commence with the concept of liberty”.® The NSW
Bar Association stated that “the Bail Act should give particular emphasis to a
person’s right to liberty, even when charged with a criminal offence, unless there

are substantial and unacceptable risks that the person may abscond or that they

may jeopardise the safety and welfare of the community”.” The Crime and Justice

Reform Committee said:

the fundamental purpose of any legislation governing bail should, in recognition
of these principles, be to permit release from custody of persons arrested and
charged with an offence, and to provide justification for holding persons on
remand on limited grounds only.?

This right is recognised in the International Covenant on Civil and Political Rights
(ICCPR), to which Australia is a signatory, and which recognises explicitly that pre-
trial detention is not to be the norm:

1. Everyone has the right to liberty and security of person. No one shall be
subjected to arbitrary arrest or detention. No one shall be deprived of his
liberty except on such grounds and in accordance with such procedure as
are established by law.

3. Anyone arrested or detained on a criminal charge shall be brought
promptly before a judge or other officer authorised by law to exercise
judicial power and shall be entitled to trial within a reasonable time or to
release. It shall not be the general rule that persons awaiting trial shall be
detained in custody, but release may be subject to guarantees to appear
for trial, at any other stage of the judicial proceedings, and, should
occasion arise, for execution of the judgment.’

Foster v The Queen (1993) 67 ALJR 550, 555, citing Trobridge v Hardy (1955) 94 CLR 147, 152.
Williams v The Queen (1986) 161 CLR 278, 292 (Mason and Brennan JJ).

Williams v The Queen (1986) 161 CLR 278, 306 (Wilson and Dawson JJ).

NSW Council for Civil Liberties, Submission BA3, 8.

NSW Bar Association, Submission BA27, 1.

Crime and Justice Reform Committee, Submission BA9, 1.

International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 99
UNTS 171 (entered into force 23 March 1976) art 9 (1), (3).

© © N O~
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The presumption of innocence

The classic statement comes from Woolmington v DPP:

Throughout the web of the English Criminal Law one golden thread is always to
be seen, that it is the duty of the prosecution to prove the prisoner’s guilt ... No
matter what the charge or where the trial, the principle that the prosecution must
prove the guilt of the prisoner is part of the common law of England and no
attempt to whittle it down can be entertained.™

The presumption of innocence is recognised in a wide range of international and
constitutional instruments.** Most importantly, article 14(2) of the ICCPR states:

Everyone charged with a criminal offence shall have the right to be presumed
innocent until proved guilty according to law.*

The fundamental importance of the presumption of innocence to the criminal justice
system in general and the law of bail in particular was emphasised in many
submissions.*® For example the Senior Public Defender stated that “where the

accused/defendant has not entered a plea of guilty, there is one fundamental

principle: the presumption of innocence and concomitant right to liberty”.*

No detention without legal cause

A corollary of the right to liberty and the presumption of innocence is that every
detention must have a legal cause, and a clear basis in law that is amenable to
review by a court. As Justice Deane said:

The common law of Australia knows no lettre de cachet or executive warrant
pursuant to which either citizen or alien can be deprived of his freedom by mere
administrative decision or action. Any officer of the Commonwealth Executive
who, without judicial warrant, purports to authorise or enforce the detention in
custody of another person is acting lawfully only to the extent that his conduct is
justified by clear statutory mandate .... The lawfulness of any administrative
direction, or of actions taken pursuant to it, may be challenged in the courts by
the person affected: by application for a writ of habeas corpus where it is
available or by reliance upon the constitutionally entrenched right to seek in this
Court an injunction against an officer of the Commonwealth. It cannot be too
strongly stressed that these basic matters are not the stuff of empty rhetoric.
They are the very fabric of the freedom under the law which is the prima facie

10. Woolmington v DPP [1935] AC 462, 481-482. See also Ex parte Patmoy; Re Jack (1944) 44 SR
(NSW) 351, 358.

11. Convention for the Protection of Human Rights and Fundamental Freedoms, opened for
signature 4 November 1950, CETS 005 (entered into force 3 September 1953) art 6(2); Standard
Minimum Rules for the Treatment of Prisoners, ESC Res 663 C (XXIV) (13 July 1957) and 2076
(LX) (13 May 1977) art 84.2; Convention on the Rights of the Child, opened for signature 20
November 1989, 1577 UNTS 3 (entered into force 2 September 1990) art 40(2); Human Rights
Act 1998 (UK) sch 1 art 6(2); Canada Act 1982 (UK) c 11, sch B pt 1 (‘Canadian Charter of
Rights and Freedoms’) s 11(d).

12. International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 99
UNTS 171 (entered into force 23 March 1976) art 14(2).

13. NSW Young Lawyers, Submission BA11, 2; Aboriginal Legal Service NSW/ACT Ltd, Submission
BA14, 2; NSW, Office of the Director of Public Prosecutions, Submission BA21, 1; Legal Aid
NSW, Submission BA17, 3; D Shoebridge, Submission BA19, 3; Jumbunna Indigenous House of
Learning, Submission BA37, 13.

14. M lerace, Submission BA16, 1.
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2.19

2.20

221

2.22

right of every citizen and alien in this land. They represent a bulwark against
tyranny.*®

No punishment without conviction by due process, and limitations on
preventative detention

In Chu Kheng Lim v The Minister for Immigration, Local Government and Ethnic
Affairs, Justices Brennan, Dean and Dawson, quoting Dicey, stated: “Every citizen
is ‘ruled by the law, and by the law alone’ and ‘may with us be punished for a

breach of law, but he can be punished for nothing else™.*

The courts have been emphatic that denial of bail is not to be used as a form of pre-
trial punishment; this would infringe both the presumption of innocence and the
principle that punishment cannot be imposed except after conviction by due
process.'” Pre-trial detention should only be entertained if clearly justified on other
grounds.

The principle of no punishment without conviction by due process is related to the
common law’s position against preventive detention.'® In Chester v R, the High
Court said “[a]fter all it is now firmly established that our common law does not
sanction preventive detention.”® Preventive detention is the detention of someone
in custody, not for the past commission of a crime but on the prospect that he or she
may commit a crime in the future. While there are situations in the law of NSW
where this is legally authorised, those situations are rare and require strong
justification.? In this Report, while we recognise the long-standing concern about
preventive detention, we acknowledge that there are circumstances where pre-trial
detention is justified because of the likelihood the person may commit a serious
offence while on bail, or threaten the safety of a particular person.*

The right to a fair trial

The right to a fair trial has been described as “engrained”®® in the Australian legal
system. From a defendant’s perspective, this principle has many components, but
for the purposes of this review the most important is that defendants have an
adequate opportunity to instruct counsel, and to prepare for and participate in their
defence.

15. Re Bolton: Ex parte Beane (1987) 162 CLR 514, 528-529.

16. Chu Kheng Lim v The Minister for Immigration, Local Government and Ethnic Affairs (1992) 176
CLR 1, 27-8, quoting A V Dicey, Introduction to the Study of the Law of the Constitution
(Macmillan, 10th ed, 1959) 202.

17. R v Roberts (1997) 97 A Crim R 456, 459, applying R v Greenham [1940] VLR 236, 239 and R v
Mahoney-Smith (1967) 87 WN (Pt 1) (NSW) 249, 254. No punishment without law appears in a
range of human rights conventions and legislation, eg, Convention for the Protection of Human
Rights and Fundamental Freedoms, opened for signature 4 November 1950, CETS 005 (entered
into force 3 September 1953) art 7(1); Human Rights Act 1998 (UK) sch 1 art 7(1); Canadian
Charter of Rights and Freedoms s 10.

18. See Chester v The Queen (1988) 165 CLR 611, 618.

19. Chester v The Queen (1988) 165 CLR 611, 618.

20. See Crimes (Serious Sex Offenders) Act 2006 (NSW).

21. See para 10.63-10.71.

22. Dietrich v The Queen (1992) 177 CLR 292, 353 (Toohey J).
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In Dietrich Chief Justice Mason and Justice McHugh, in an analysis of the right to a
fair trial, said:

[Alrticle 6 of the European Convention for the Protection of Human Rights and
Fundamental Freedoms ...enshrines such basic minimum rights of an accused
as the ri%ht to have adequate time and facilities for the preparation of his or her
defence.”®

We will discuss in Chapter 5 the effect of pre-trial detention on the ability of
defendants to instruct counsel and participate in their trials.

The interest in ensuring a fair trial is also important to the victim and community as
a whole. From this perspective, it is important for the law to ensure that the
defendant attends the trial, and that the procedure promotes a reliable verdict and a
fair sentence.

Individualised justice and consistency

The criminal justice system attempts to reconcile two important but sometimes
conflicting principles — individualised justice and consistency.

Individualised justice is a principle most often raised in the context of sentencing,
but similar reasoning applies in relation to bail. The following passage is extracted
from the ALRC report on sentencing federal offenders:

The principle of individualised justice requires the court to impose a sentence
that is just and appropriate in all the circumstances of the particular case. Courts
have consistently recognised the importance of this sentencing principle. For
example, in Kable v Director of Public Prosecutions, Mahoney ACJ stated that
“if justice is not individual, it is nothing” (Kable v Director of Public Prosecutions
(1995) 36 NSWLR 374, 394). Individualised justice can be attained only if a
judicial officer possesses a broad sentencing discretion that enables him or her
to consider and balance multiple facts and circumstances when sentencing an
offender.*

Similarly, a court considering pre-trial release must make a decision that is
appropriate in all the circumstances of the particular case. To achieve this, the
decision-maker must exercise a broad discretion. An overly prescriptive approach to
bail creates complexity and inflexibility for decision-makers.

On the other hand, it is a principle of justice that like cases must be treated alike.
Consistency and predictability in decision making contributes to public confidence in
the justice system. The more prescriptive the rules governing the process the more
consistency and predictability.

While it may not be possible to completely reconcile these two principles, both can
best be accommodated by a simple, clear and principled approach. Submissions

23. Dietrich v The Queen (1992) 177 CLR 292, 300, citing European Convention for the Protection of
Human Rights and Fundamental Freedoms, opened for signature 4 November 1950, 213 UNTS
222 (entered into force 3 September 1953) art 6(3)(b).

24. Australian Law Reform Commission, Same Crime, Same Time: Sentencing of Federal
Offenders, Report No 103 (2006) 5.21.
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from both the Chief Magistrate®® and the President of the Children’s Court®® called
for such an approach in relation to bail.

2.31  Inthe same vein, the Victorian Law Reform Commission said, in its 2007 report:

Good policy should be informed by the broad range of cases that come before
our justice system, not one particular case or type of case. An effective Bail Act
must be able to respond to the diverse circumstances of accused people so
decision makers can determine whether they present an unacceptable risk if
released. It should therefore provide an effective response to everyone from the
intellectually disabled young person to high profile organised crime figures.

Some people who participated in this review suggested a prescriptive approach
to bail. This would focus on the alleged offence and rely on complex formulas to
determine risk. The commission believes a prescriptive approach would not
achieve the breadth of response needed for the Bail Act to work effectively and
that it is inappropriate when an accused is yet to be convicted. Prescriptive
legislation is inevitably complex, which is undesirable for legislation that is
predominantly applied by people without legal training. Instead, we have
focused on simplifying the Act to make it more accessible for the lay decision
makers who are its main users, police and bail justices, and easier to
understand for those affected by it.?’

2.32  The Commission agrees that a simpler Bail Act based on fundamental principles
would best accommodate the important values of individualised justice and
consistent decision making.

Special provision for young people

2.33  The law has long recognised that it should treat young people differently, reflecting
their lesser maturity and capacity to make considered decisions. Specialist courts,
different procedures and separate legislation have been developed, and there is
often a particular emphasis on mediation, reparation, restorative justice and
rehabilitation.

2.34  The Children (Criminal Proceedings) Act 1987 (NSW), for example, sets out certain
principles to guide the exercise of criminal jurisdiction in relation to children:

(a) that children have rights and freedoms before the law equal to those
enjoyed by adults and, in particular, a right to be heard, and a right to
participate, in the processes that lead to decisions that affect them,

(b) that children who commit offences bear responsibility for their actions but,
because of their state of dependency and immaturity, require guidance
and assistance,

(c) that it is desirable, wherever possible, to allow the education or
employment of a child to proceed without interruption,

(d) that it is desirable, wherever possible, to allow a child to reside in his or
her own home,

25. G Henson, Submission BA2, 2.
26. Children’s Court of NSW, Submission BA33, 6.
27. Victorian Law Reform Commission, Review of the Bail Act, Final Report (2007) 21.
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(e) that the penalty imposed on a child for an offence should be no greater
than that imposed on an adult who commits an offence of the same kind,

(H thatitis desirable that children who commit offences be assisted with their
reintegration into the community so as to sustain family and community
ties,

(g) thatitis desirable that children who commit offences accept responsibility
for their actions and, wherever possible, make reparation for their actions,

(h) that, subject to the other principles described above, consideration should
be given to the effect of any crime on the victim.?®

These principles are consistent with the international instruments to which Australia
is a party.?® In Chapter 11, we discuss the need for special consideration of young
people and other people with special vulnerability or special needs.

Framing bail legislation in response to the objectives and
principles of the criminal justice system

As we have said, bail legislation should be seen as part of the criminal justice
system and as being subject to the concepts and principles which apply to that
system as a whole. There has been strong community support for this approach in
the submissions we have received. For example, the Law Society of NSW said:

The Commission should recognise the fundamental principles of the New South
Wales criminal justice system including the presumption of innocence and the
general right of the accused to be at liberty before trial and sentence.

The legislation should emphasise balancing a person's right to liberty and the
principle of the presumption of innocence, with securing a person's attendance
at Court and ensuring the safety and welfare of the community.*

The Redfern Legal Centre stated:

The presumption of innocence is the foundation of our criminal justice system.
The prima facie right to liberty is an essential characteristic of a civil society. Bail
can only be permitted to limit the liberty and presumed innocence of the
accused to the extent necessary to protect against foreseeable risks to the
administration of justice and the safety of the community. Bail is more than
simply what is in the Bail Act. Bail has timeless, essential features that, if
ignored, render bail punitive and subvert the fairness of the judicial system.*

However, as we have recognised, these principles are not absolute. They operate
as constraints on the exercise of the power of the state and as such, limit the way
legislation such as bail law should be permitted to impinge on the liberty of the

28. Children (Criminal Proceedings) Act 1987 (NSW) s 6.

29. International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 99
UNTS 171 (entered into force 23 March 1976) art 14(4); United Nations Standard Minimum
Rules for the Administration of Juvenile Justice, GA Res 40/33, 96th mtg, UN Doc A/RES/40/33
(29 November 1985) Rule 13; Convention on the Rights of the Child, opened for signature 20
November 1989, 1577 UNTS 3 (entered into force 2 September 1990) art 37, 40.

30. Law Society of NSW, Submission BA5, 2.
31. Redfern Legal Centre, Submission BA18, 1.
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citizen. As a former Chief Justice said: “To refuse release without the most anxious
consideration is to stand with John against Magna Carta and with the Stuarts

against the commonweal”.*?

There are three respects in which bail law has a role in implementing the purposes
of the criminal justice system as a whole. These are:

= the protection and welfare of the community from further serious offending,
= the protection of particular individuals who might be at risk, and

= protecting the integrity of the trial process, by ensuring that the accused person
appears at court to be dealt with according to law and by protecting against
interference with the course of justice.

As we will show in Chapter 3 of this Report, these purposes, with the exception of
protection of particular individuals, were settled by the common law as legitimate
purposes of bail law.*® They have been carried into the 1978 Bail Act and into the
codification statutes of other states and territories of Australia. They have stood the
test of time. Protection of particular individuals was introduced as a consideration by
amendment to the Bail Act in 1988.%* It is in the same vein as protection of the
community from further serious offences and can be seen as an extension of that
consideration.

In these respects, bail law answers to the purposes of the criminal justice system.
On the other hand, some purposes of the criminal justice system have no place in
bail law because the person has not been convicted.®® These are: preventing crime
by deterring others from offending and by deterring the person from reoffending;
punishing and denouncing unlawful conduct; and recognising the harm done to
victims and the community.

How far bail law should go in protecting the community against the risk of other
offences, in protecting a particular individual from harm and in protecting the
integrity of the trial process is a matter for judgment, taking into account the
constraining principles embedded in the criminal justice system to which we have
referred. The proper balance is the subject of our deliberations and
recommendations in Chapter 10 of this report.

The community has high expectations of the criminal justice system. However, for
the reasons we have given, bail legislation cannot reflect all the ways in which the
criminal justice system aims to protect the community. Insofar as bail legislation
does incorporate the objectives of the criminal justice system, it should be subject to
the constraints embedded in the criminal justice system as a whole. A balance is

32. F T Giles, The Magistrates’ Courts: What They Do How They Do It and Why (Penguin Books,
1949) 168 quoted in L Herron, “Opening Address” (delivered at the Proceedings on Bail, Institute
of Criminology, Sydney, 14 November 1969) 15.

33. See particularly R v Wakefield (1969) 89 WN (Pt 1) (NSW) 325, reviewed in detail in Chapter 3.

34. Bail (Amendment) Act 1988 (NSW) sch 2[2].

35. Or convicted with finality in the case of appeal, though in appeal cases a more restrictive

approach to release should be taken, if the person has been convicted and sentenced to
imprisonment, as set out in Ch 9.
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required in setting the scope of bail legislation in recognition of these limitations and
in recognition of the constraining principles and concepts we have discussed.
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3.1 This chapter will provide a very brief overview of the early origins of bail law,
followed by a brief overview of the development of the common law. It will then
outline the background to the reform-oriented Bail Act 1978 (NSW). Finally, it will
discuss the substantial amendments to that Act.
The early history of bail in England
3.2 The origins of bail lie in the common law of medieval England.! It emerged from
earlier Anglo-Saxon practices of bohr or blood price, hostageship, and the ancient
practice of weregeld, whereby a third person would guarantee to a creditor that a
debt would be paid.? Extensive delays and disease ridden gaols created a need for
an alternative to holding an accused in custody. Those who offered themselves as
security for the appearance of an accused were made personally responsible for the
appearance of the accused, and were required to surrender themselves to custody
should the accused escape.® In turn the sureties had custody of the accused, and
could at any time seize the accused and present the person to the authorities.
3.3 In the thirteenth century sureties became liable for a court-imposed fine should the

accused fail to appear. Later still, it became usual that a surety promise to pay a

1. R P Roulston, “Principles of Bail” (Paper presented at the Seminar on Bail, Sydney Institute of
Criminology, 14 November 1969) 2.

2. B Donovan, The Law of Bail: Practice, Procedure and Principles (Legal Books, 1981) 23.

3. R P Roulston, “Principles of Bail” (Paper presented at the Seminar on Bail, Sydney Institute of
Criminology, 14 November 1969) 2.
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3.4

3.5

3.6

predetermined sum in the event of non-appearance. The surety might also be
expected to take custody of the accused.*

Sheriffs were invested with a wide discretion in the matter of bail. The breadth of the
discretion put too much power into the hands of sheriffs and created a risk of
corruption. This concern led to the first statutory regulation of the granting of bail in
England by way of the Statute of Westminster | 1275.° The Statute specified which
offences were bailable and which were not, with the three considerations being:

(1) the seriousness of the offence;
(2) the likelihood of the accused’s guilt; and

(3) the ‘outlawed’ status of the offender, which included considerations such as the
accused’'s background, marital status, the length of time the accused had
resided at their current residence, and other related matters.®

It appears that at this point in history, the key consideration underlying whether or
not to grant bail was the likelihood that the accused would appear for trial.’

In 1444, the Statute was amended to provide certain offences for which bail could
not be refused, and others for which bail could only be granted with an order from a
higher authority, thus further reducing the discretion of the sheriffs.® Power to bail
began to pass from sheriffs to the justices of the peace, in an effort to prevent
collusion between authorities and accused individuals, and to maintain stricter
control over the exercise of this power. Further to this aim, legislative change in
1487 required that two justices were required in order to exercise the power to grant
bail, and later amendments imposed a fine on the justices for breach of the
legislation.®

It was not until the 17th century struggles between the barons of Parliament and the
King that the concept of bail as a right emerged. This was furthered by the
acceptance of the Petition of Right in 1627, which introduced a requirement that
cause be shown before a person could be jailed.’® The Habeas Corpus Act 1679
created a right to bail under certain circumstances, and the Bill of Rights 16882
outlawed excessive bail. Notwithstanding the adoption of these instruments, the
number of crimes for which bail was denied continued to grow, and the denial of bail

W Holdsworth, A History of English Law (3rd ed, Sweet and Maxwell, 1945) vol 4, 525-526.
W Holdsworth, A History of English Law (3rd ed, Sweet and Maxwell, 1945) vol 4, 526.
B Donovan, The Law of Bail: Practice, Procedure and Principles (Legal Books, 1981) 24.

R P Roulston, “Principles of Bail” (Paper presented at the Seminar on Bail, Sydney Institute of
Criminology, 14 November 1969) 1.

8. R Simpson, Bail in New South Wales, NSW Parliamentary Library Research Service, Briefing
Paper No 25/97 (1997) 2.

9. W Holdsworth, A History of English Law (3rd ed, Sweet and Maxwell, 1945) vol 4, 527.
10. Petition of Right 1627 (3 Car |, ¢ 1(a)).

11. Habeas Corpus Act 1679 (31 Car Il, c 2).

12. Bill of Rights 1688 (1 Wm & M sess 2, ¢ 2).

N o ok
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was increasingly seen as a tool to address increasing crime.*® For the most part, the
Statute of Westminster | 1275 remained the authority as to which offences were
bailable, and no basic changes were made in that regard for some five centuries
until the enactment of the Bail Act 1826 (UK).*

The Bail Act 1826 (UK) represented a shift in the focus of bail determinations.
Under the Statute of Westminster | the appearance of the accused was the key
determinant. This gave way in the Bail Act 1826 to the likelihood of conviction as the
main factor to be considered. However, further reform in 1835 explicitly authorised
bail for any offence, including in circumstances where conviction appeared likely,
provided that the granting of bail did not jeopardize the appearance of the accused
at trial. This marked a return to the focus on whether the accused would appear at
trial as the key determinant in granting bail."™® In 1854 in Re Robinson,'® Justice
Coleridge stated that the test was “whether it is probable that the party will appear
to take his trial”. The answer to this question was governed by the answers to three
general questions: the seriousness of the offence, the probability of conviction, and
the probable punishment in the event of conviction.’

These considerations closely mirror the approach under the Statute of Westminster
I, and remained influential, with one commentator describing them as “the text-book
test for bail determinations until the 1976 bail reform”.!®* However the same
commentator notes that cases such as R v Phillips,'® where a repeat burglar
deemed likely to commit future offences on bail was denied bail, indicated that
preventive detention was increasingly invoked.

Pre Bail Act common law in NSW

Until 1978, New South Wales bail law was a mixture of common law principles and
ad hoc legislative provisions. The Imperial Acts Application Act 1969 (NSW)
commenced in 1971, and served to repeal, modify or adopt British laws that until
this time had applied to New South Wales. The statutory laws relating to bail were
not adopted by New South Wales in this Act. This left bail to the common law and
an increasing number of piecemeal legislative provisions.?

13. K X Metzmeier, “Preventive Detention: A Comparison of Bail Refusal Practices in the United
States, England, Canada and Other Common Law Nations” (1996) 8 Pace International Law
Review 399, 402-403.

14. R P Roulston, “Principles of Bail” (Paper presented at the Seminar on Bail, Sydney Institute of
Criminology, 14 November 1969) 2.

15. K X Metzmeier, “Preventive Detention: A Comparison of Bail Refusal Practices in the United
States, England, Canada and Other Common Law Nations” (1996) 8 Pace International Law
Review 399, 413.

16. Re Robinson (1854) 23 LJQB 286.
17. Re Robinson (1854) 23 LJQB 286, 287. See also Coleridge J in R v Scaife (1841) 10 LJ MC 144.

18. K X Metzmeier, “Preventive Detention: A Comparison of Bail Refusal Practices in the United
States, England, Canada and Other Common Law Nations” (1996) 8 Pace International Law
Review 399, 414.

19. R v Phillips (1947) 32 Cr App R 47.

20. R Simpson, Bail in New South Wales, NSW Parliamentary Library Research Service, Briefing
Paper No 25/97 (1997) 5.
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3.10 The first case in NSW to set out the grounds upon which bail should be decided
was that of R v Campbell, in 1850.?* In this case, the court adopted an approach
similar to that expounded by Justice Coleridge in Robinson?? four years later. The
likelihood of the accused’'s appearance at trial should be the main determinant in
bail applications.?® This fundamental consideration was emphasised in subsequent
cases such as R v Appleby* and R v Mahoney-Smith.?®> In Appleby, Justice Isaacs
said that “[t]he object of bail is to ensure and secure the attendance of the accused
at his trial and it recognizes that the liberty of the subject should only be restricted in
such a way as will achieve this result”.”® However he also noted other
considerations such as the potential commission of other offences while on bail,
saying “[tlhe public interest requires and demands adequate protection against
these depredations ...”.%’

311 In R v Wakefield® in 1969, Judge Cross (Chairman of Quarter Sessions, later
Justice Cross) embarked on an expansive review of the common law of bail in
NSW. He began with an insightful analysis of the correct starting point:

Applications for bail are not to be regarded as the problem of choosing between
the rights of the individual on the one hand and the interests of society on the
other. For, as has been pointed out...when one is balancing competing
considerations it is illogical and erroneous to frame those considerations as one
of the interests of the individual on the one hand and the interests of the
community on the other. Such an approach will almost inevitably lead to error.
Injustice may arise, for example, if one compares the individual's interest in the
right of free speech with the public interest in the suppression of blasphemy or
sedition. What one must compare — and synthetize — is the public interest in the
right of the individual to freedom of speech with the public interest in the
freedom of individuals from offensiveness in one case and the safety of the
State in the other.”

312 In this passage, Judge Cross identified a mistake which often surfaces in
discussions of bail. The error lies in seeing the interest in liberty, and indeed in the
other fundamental principles of the law such as the presumption of innocence and
the right to a fair trial, as interests of the individual and in particular the individual

21. R v Campbell (Sydney Morning Herald, 29 April 1850; W H Wilkinson, The Australian Magistrate
(Government Printer, 3rd ed, 1876) 249); and R v Fraser (1892) 13 NSWLR 150, both cited in
K X Metzmeier, “Preventive Detention: A Comparison of Bail Refusal Practices in the United
States, England, Canada and Other Common Law Nations” (1996) 8 Pace International Law
Review 399, 424.

22. Re Robinson (1854) 23 LIQB 286.

23. K X Metzmeier, “Preventive Detention: A Comparison of Bail Refusal Practices in the United
States, England, Canada and Other Common Law Nations” (1996) 8 Pace International Law
Review 399, 424. In R v Campbell, Stephen CJ said that “the point mainly to be regarded was
the probability of the prisoner’s appearing to take his trial; and that in determining the question,
the probability of a conviction for the crime charged was the safest test” (W H Wilkinson, The
Australian Magistrate (Government Printer, 3rd ed, 1876) 249).

24. R v Appleby (1966) 83 WN (Pt 1) (NSW) 300.

25. R v Mahoney-Smith (1967) 87 WN (Pt 1) (NSW) 249, 254 (O’'Brien J): “But it is, | think, important
to keep in mind that the grant or refusal of bail is determined fundamentally on the probability or
otherwise of the applicant appearing at court as and when required and not on his supposed guilt
or innocence ...".

26. RV Appleby (1966) 83 WN (Pt 1) (NSW) 300, 301.
27. RV Appleby (1966) 83 WN (Pt 1) (NSW) 300, 301.
28. R v Wakefield (1969) 89 WN (Pt 1) (NSW) 325.

29. R v Wakefield (1969) 89 WN (Pt 1) (NSW) 325, 326.
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defendant. Conceiving them in this way, within the familiar metaphor of balance,
renders one far more likely to see them as of less weight than social, community or
public interests. As we have said in the previous chapter, the interest in liberty and
fundamental principles is correctly seen as a collective, social, public interest. The
issue is then one of reconciling or evaluating the strength of competing public
interests. Put in this way, as Judge Cross argues it must be, the societal or public
interest in the liberty of the individual is less easily outweighed by other public
interests. We will return to this point in Chapter 10.

Judge Cross then sets out a number of relevant considerations. The first and “the
most important consideration is the public interest in the right of any person to have
his case presented in the fairest possible circumstances.” He notes that “[p]rima
facie it is desirable that the preparation of the defence be allowed to take place in
circumstances of approximate parity with those in which the prosecution is
prepared.”*® This includes ready access of the legal advisor to the accused:

So that prima facie a person accused of a crime should be allowed his liberty
before the hearing in order that the preparation of his case be as full and
thorough and unfettered as possible. This applies not only where an accused
has been committed for trial but also where the accused has been committed for
sentence only or has otherwise indicated his intention of pleading guilty....In my
view this first consideration, ie the desirability of the accused being allowed his
freedom so that his case may be prepared in the best E)ossible circumstances, is
the most important consideration on bail applications.?

Judge Cross lists a number of other considerations, which include:

= The public interest in the accused answering his or her bail; that the trial not be
delayed by non-appearance; and that time and money not be wasted on
apprehending offenders who fail to answer bail.*

= Subjective elements of the accused’s “character and personality”, for example
previous conduct in answering or failing to answer to bail; previous convictions
and antecedents; his or her “reliability or unreliability”; present circumstances,
such as family ties; and those matters which “may strongly tempt an accused
person to flee.”®

= The gravity of the offence, and the maximum penalty it carries.*

» The probability or improbability of conviction; a plea of guilty; and the strength of
the Crown case.®

= The “undesirability of interference with the course of justice.”*®

= Trial delay through no fault of the accused or his or her legal advisor.*’

30. R v Wakefield (1969) 89 WN (Pt 1) (NSW) 325, 326.
31. R v Wakefield (1969) 89 WN (Pt 1) (NSW) 325, 327.
32. RV Wakefield (1969) 89 WN (Pt 1) (NSW) 325, 327.
33. R v Wakefield (1969) 89 WN (Pt 1) (NSW) 325, 328-329.
34. R v Wakefield (1969) 89 WN (Pt 1) (NSW) 325, 329.
35. R v Wakefield (1969) 89 WN (Pt 1) (NSW) 325, 329-331.
36. RV Wakefield (1969) 89 WN (Pt 1) (NSW) 325, 331.
37. RV Wakefield (1969) 89 WN (Pt 1) (NSW) 325, 331.

NSW Law Reform Commission 23



Report 133 Bail

» The prospect of the commission of further criminal offences while on bail.*®

Pressure for reform: the remand and poverty connection

315 In the 1960s and 1970s a critique of bail law emerged across a number of
jurisdictions.®® Susan Armstrong’s 1975 report, Unconvicted prisoners: the problems
of bail, highlighted many of the problems in an Australian context.*’

3.16 This Report demonstrated that the problems with bail were intimately linked with
poverty. Of particular concern was the inability of the poor to satisfy the financial
conditions being imposed. The Report opens with a quote from President Lyndon
Johnson, on signing into law the US Bail Reform Act of 1966:**

He does not stay in jail because he is guilty. He does not stay in jail because
any sentence has been passed. He does not stay in jail because he is more
Iikely4£o flee before trial. He stays in jail for one reason only — because he is
poor.

Armstrong said:

The problem of bail is a problem of poverty. Many unconvicted prisoners are
gaoled not because they are likely to abscond but merely because they cannot
afford the price which a court has placed upon their freedom. The poor, the
young, and the migrant community are significantly over-represented among
Australia’s unconvicted prisoners. Many of them are held for Iong periods and
often for offences which are unlikely to result in a prison sentence.™

3.17  The Report noted that statistical records were so poor that it was “impossible to
even estimate how many such people [remandees] are imprisoned in Australia each
year, or to guess for how long they may be held” as no separate statistics were
compiled:

At any particular moment the prisoners in Australia’s gaols and lock-ups who
have not been convicted of an offence probably outhumber those serving

38. R v Wakefield (1969) 89 WN (Pt 1) (NSW) 325, 332.

39. See, eg, Institute of Criminology, Sydney University, Proceedings of the Seminar on Bail (No 3)
(1969); M King, Bail or Custody (Cobden Trust, 1971); M Zander, “Bail: A Re-Appraisal”’ [1967]
Criminal Law Review 25, 100, 128; A K Bottomley, Prison Before Trial: A Study of Remand
Decisions in Magistrates’ Courts (Social Administration Research Trust, 1970); UK, Home Office
Working Party, Bail Procedures in Magistrates’ Courts (1974); M Friedland, Detention Before
Trial: a Study of Criminal Cases Tried in the Toronto Magistrates’ Courts (University of Toronto
Press, 1965); United States, Attorney General's Committee on Poverty and the Administration of
Federal Criminal Justice, Report (1963); Vera Institute of Justice, Programmes in Criminal
Justice Reform: Ten-Year Report 1961-1971 (1972); NSW, Report of the Bail Review
Committee, Parl Paper No 46 (1976) 29-32.

40. S Armstrong, “Unconvicted prisoners: the problems of bail” in S Armstrong, R Sackville and
M J Mossman (ed), Essays on Law and poverty: Bail and Social Security (Australian
Government Publishing Service, 1977); NSW, Report of the Bail Review Committee, Parl Paper
No 46 (1976).

41. Bail Reform Act of 1966, Pub L No 89-465, 80 Stat 214.

42. S Armstrong, “Unconvicted prisoners: the problems of bail” in S Armstrong, R Sackville and
M J Mossman (ed), Essays on Law and poverty: Bail and Social Security (Australian
Government Publishing Service, 1977) 1.

43. S Armstrong, “Unconvicted prisoners: the problems of bail” in S Armstrong, R Sackville and M J
Mossman (ed), Essays on Law and poverty: Bail and Social Security (Australian Government
Publishing Service, 1977) 1.
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sentences. Most are simply being held overnight or for a few hours before they
appear in court to face charges, but many face weeks or months in custody
before their trial is held and sentence passed.*

The Report made a range of recommendations, including:

the expansion of duty solicitor schemes;
the backdating of all sentences to take account of time spent on remand;

improved remand conditions and the removal of all restrictions on
communications between prisoners and their legal advisors;

the establishment of minimum security bail hostels;

the caodification of the common law criteria governing bail under three heads: the
probability of appearance, the interests of the accused, and the protection of the
community;

a general presumption in favour of bail;
maximum use of summons procedures;
clarification and regulation of the powers of police and courts in relation to bail;

adoption of the Manhattan bail test which provided greater information on the
defendant’s background and community ties;

the abolition of sureties; and

improved avenues of appeal against bail refusal.*

Codification and reform: the Bail Act 1978 (NSW)

The Report of the Bail Review Committee (1976)

On 14 July 1976 the NSW Attorney General, the Hon Frank Walker, established a
Bail Review Committee headed by Stipendiary Magistrate Kevin Anderson and
Susan Armstrong to “examine and report on the system of bail in New South Wales
and to propose any necessary changes”.*® The Review Committee reported on 31
August 1976. The Report built on the work of the Commission of Inquiry into
Poverty and the Australian Law Reform Commission’s Second Report, Criminal
Investigation (1975).*” From these various reports and the Committee’s own
investigations, a “widespread consensus on many reforms” was identified, namely:

44.

45.

46.
47.

S Armstrong, “Unconvicted prisoners: the problems of bail” in S Armstrong, R Sackville and
M J Mossman (ed), Essays on Law and poverty: Bail and Social Security (Australian
Government Publishing Service, 1977) 1.

S Armstrong, “Unconvicted prisoners: the problems of bail” in S Armstrong, R Sackville and
M J Mossman (ed), Essays on Law and poverty: Bail and Social Security (Australian
Government Publishing Service, 1977), see summary of recommendations, 52-54.

NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 10.
Australian Law Reform Commission, Criminal Investigation, Report No 2 (1975).

NSW Law Reform Commission 25



Report 133 Bail

3.20

3.21

3.22

3.23

[T]lhe need to make bail hearings more systematic and comprehensive; to
reduce the emphasis on money bail; to codify the relevant criteria; and to
eliminate anomalies in the powers of police and courts.*®

The primary consideration was seen as “balancing the right to liberty of someone
who is legally presumed to be innocent, against the need of society to ensure that
accused people are brought to trial”,*® “the whole object of bail” being “to ensure

attendance at trial”.*°

The lack of available data was a major problem for the Committee. A bail census
was carried out by the NSW Bureau of Crime Statistics and Research (BOCSAR),
which revealed that bail was refused in 15.3% of cases and of those refused bail
and finally dealt with in the (then) magistrates courts, 57.3% did not receive any
kind of custodial sentence.®* Research by Professor Ward, based on a 1969 census
carried out at Long Bay Gaol, indicated that “unsentenced prisoners are not people
selected rationally because they are likely to abscond”.>?

These results and the Committee’s own inquiries led it to conclude that:
The importance of bail is not always recognized by the courts and the police of
New South Wales. Many decisions are made in the briefest of court hearings on
the basis of sketchy and sometimes inaccurate information. Excessive reliance
on the setting of money bail has largely replaced a proper consideration of
whether or not the defendant should be released. The poor are often held

unnecessarily in prison, while those with ready money, perhaps the proceeds of
the crime with which they are charged, are sometimes unjustifiably released.>®

The Committee recommended:

= new terminology, and new legislation to codify the law relating to bail in NSW;>*
= the abolition of the surety system;*

= a separate offence of failure to appear on bail without reasonable excuse;*®

= an absolute right to release for minor offences:®’

= a presumption in favour of bail at all stages of the criminal process,*® including
appeal®® (but no general right to bail);*°

= police should have no power to hold people in custody for their own good;

48. NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 10.
49. NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 11.
50. NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 23.
51. NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 12.
52. NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 12.
53. NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 13.
54. NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 13.
55. NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 16.
56. NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 17.
57. NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 19.
58. NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 20.
59. NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 41.
60. NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 19.
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no preventive detention except where there was need to prevent the
continuation of an offence;

the criteria relevant to release on bail should be listed under three headings: the
probability of appearance, the interests of the accused and the interests of the
community;**

given that most bail hearings in magistrates courts took less than two minutes,
background and community ties information should be prepared and presented
to the courts in the manner of the Manhattan Bail Project;®

police use of summons or ‘citations’ should be expanded;®

no special provision for appeal was necessary as every application for bail was
a hearing de novo;*

procedural reforms;
delays should be minimised and time spent in custody limited,;
ample access to lawyers and witnesses for remand prisoners;®

that all sentences and all non-parole periods should be backdated to the date on
which the defendant was taken into custody.®®

The Committee recommended that the likelihood of further offences being

committed should not be regarded as a criterion relevant to bai

1.°” The Committee

noted that “[tlhe place of this criterion in the common law is obscure: it does not
appear in the classical statements, but in practice this newer ground for refusing bail
has become one of the most important considerations”.?® On the other hand, as the
Committee noted, the likelihood of further offences had become entrenched as a
consideration in English and New South Wales law.*® The committee made the
following observation concerning that development:

There is no doubt that by permitting courts to refuse bail on the ground that the
accused may commit further offences, Australia has established a system of
preventive detention ... [which] rests upon an unproven factual assumption: that
it is possible for courts to identify with some degree of accuracy people likely to
commit crimes if released.”

The Committee also noted that the evidence for the existence of widespread
offending while on bail was weak. Professor Ward’s study of 400 cases appearing
before the New South Wales higher courts in 1968 found evidence of offending

61.
62.
63.
64.
65.
66.
67.
68.
69.
70.

NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 21-22.
NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 23-27.
NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 32-37.
NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 41.
NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 49.
NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 52.
NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 32.
NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 29.
NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 29.
NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 30.
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while on bail in only two cases.” In the United States, the Harvard study’? found
that bail crime accounted for less than one percent of arrests for violent or
dangerous crimes, and that most offences committed while on bail were not
serious.”

326 The Committee also examined the evidence as to whether judicial officers can
accurately predict which defendants will offend while on bail. No Australian research
was available on the issue, but two United States studies found that it was not
possible to accurately predict recidivism. A third study of a high risk group of
prisoners using sophisticated assessment techniques found that it was possible to
identify those who were at a higher risk of re-offending. However, even using these
techniques, of every three prisoners assessed as dangerous and released, only one
actually committed a serious assault.”* The Committee quoted the famous jurist,
Norval Morris who said:

... We possess an extremely convenient mechanism by which to conceal from
ourselves our critical incapacity as predictors — the mask of overprediction...
What is wonderfully convenient about this overprediction of risk is that the
predictor does not know who in particular, as a person, as eyes to be met, he is
unnecessarily holding. Further he is most unlikely to precipitate any political or
administrative trouble as a result of ordering imprisonment or prolonging its
duration ... Hence, the path of administrative and political safety is the path of
the overpredicted risk.”

3.27  The Committee concluded that the evidence did not justify “so gross a violation of
the presumption of innocence as preventive detention by refusal of bail on the

grounds of likelihood to commit further offences”.”

The Bail Act 1978

3.28  Following the recommendations of the Bail Review Committee, the law relating to
bail in New South Wales was consolidated and codified into the Bail Act 1978
(NSW).

3.29  The original Act introduced a three-tiered system of eligibility for bail, consisting of
those minor offences for which bail was considered an entitlement, offences for
which there was a presumption in favour of bail, and offences for which there was
neither a presumption for or against bail. The Act also included clear criteria for
determining bail in all cases, and guidelines for imposing bail conditions.””

71. NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 30.

72. A Angel, and others, “Preventive Detention: An Empirical Analysis” (1971) 6 Harvard Civil Rights
— Civil Liberties Law Review 300.

73. NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 30.
74. NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 31-32.
75. NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 31.
76. NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 32.

77. R Simpson, Bail in New South Wales, NSW Parliamentary Library Research Service, Briefing
Paper No 25/97 (1997) 1.
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On the whole, the Bail Act 1978:
* represented a reform-oriented, simplified system of bail determination;

» reduced the emphasis on money-based bail by giving clear authority for non-
financial bail conditions; and

» enhanced the focus on the accused’s individual circumstances in making bail
determinations.”

The definition contained in the Bail Act conceptualised bail as being at liberty from
custody, on the condition that certain undertakings are complied with.”

The Act included, as a consideration relevant to the bail decision, the likelihood that
the person will or will not commit an offence while at liberty on bail. The Act
provided that this matter could be taken into account only if the bail authority was
satisfied that the person was likely to commit an offence involving violence or
having serious likely consequences, and if it was satisfied that the likelihood of
committing the offence outweighed the person’s general right to be at liberty.® The
provision has since been amended but the substance of it has been preserved.®

Frequent amendments, 1978-2011

The Bail Act has been amended frequently. Since 1979 when the Bail Act came into
force (a 32 year period) there have been 85 amending Acts, some of which contain
multiple amendments.

We can categorise these amendments as being of four types.

Terminological or technical changes occurred in 41 of these amending Acts.
They include updating references to offences, and amendments to reflect changes
in criminal procedure.

Machinery or procedural changes. There were 19 significant changes of this
nature. For example, these amendments:

= created limits on bail in appeal cases:*

= allowed lower courts to review Supreme Court bail following changes of
circumstances; and®

= allowed an authorised justice to alter certain conditions imposed by a court.?

78. R Simpson, Bail in New South Wales, NSW Parliamentary Library Research Service, Briefing
Paper No 25/97 (1997) 1, 8.

79. Bail Act 1978 (NSW) s 4, 7.

80. Bail Act 1978 (NSW) (as enacted) s 32(1)(c)(iii), (2).

81. Bail Act 1978 (NSW) s 32(1)(c)(iv), (2).

82. Bail (Amendment) Act 1987 (NSW).

83. Bail (Amendment) Act 1992 (NSW).

84. Courts Legislation Further Amendment Act 1997 (NSW).
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3.41

The most significant and contentious of these amendments concerned the
introduction of provisions allowing courts to refuse repeated bail applications. These
provisions were first introduced as an efficiency measure in Supreme Court
applications, and later extended to lower courts. The history of these amendments
is canvassed in Chapter 19.

Therapeutic concerns. There were three amendments using bail as a framework
for therapeutic programs (including MERIT) and other programs. These were
introduced following the NSW Drug Summit 1999% and were initially confined to
drug and alcohol programs. They were later extended to other programs in 2003.
These amendments are canvassed in Chapter 13.

Amendments to the presumptions and considerations. One amendment
changed the consideration regarding “the circumstances of the offence (including its
nature and seriousness)"® to specify “in particular whether of a sexual or violent
nature”®” There are amendments in 28 separate Acts which deal with
presumptions. These excluded certain offences from the presumption in favour of
bail, introduced presumptions against bail, or allowed bail to be granted only “in
exceptional circumstances”. Some of these changes, such as provisions in relation
to domestic violence offences, followed research and detailed consideration,
consultation and debate. Others were made after individual cases attracted media

attention without evidence of the incidence of offences of the particular kind.®

We examine the presumption amendments in more detail below.

Amendments relating to presumptions

The original 1978 Act: the starting point

In the 1976 Report of the Bail Review Committee, it was recommended that where
there was no right to bail, there should be a uniform presumption in favour of bail.®
This recommendation was not adopted entirely, a statutory exception in relation to
robbery offences being included in the Bill as introduced.® In addressing this
provision, the then Attorney General, said that the government:

is well aware of the widespread feeling in the community of a need to take a firm
and exemplary stand in relation to serious and violent crime, particularly the
offences of armed and otherwise violent robbery.**

85. NSW Drug Summit, “Government Plan of Action” (1999) 103 (Recommendation 9.12); Drug
Summit Legislative Response Act 1999 (NSW).

86. Bail Act 1978 (NSW) s 32(1)(a)(iii).
87. Bail (Amendment) Act 1990 (NSW).

88. D Brown and others, Criminal Laws (The Federation Press, 5th ed, 2011) 177-191; T Booth and
L Townsley, “The Process is the Punishment: The Case of Bail in New South Wales” (2009) 21
Current Issues in Criminal Justice 41; J Stubbs, “Re-examining Bail and Remand for Young
People in NSW” (2010) 43 Australian and New Zealand Journal of Criminology 485.

89. NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 6.
90. Bail Act 1978 (NSW) (as enacted) s 9(1)(c).
91. NSW, Parliamentary Debates, Legislative Assembly, 14 December 1978, 2015.
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Later commentators have noted that this provision was prompted by a highly
publicised case in which a bank manager was shot during the course of a robbery
performed by an offender already on bail, who was in turn pursued and shot by
police. Commentators criticised the provision. The following observation is an
example:

Persons charged with armed or violent robbery are not known to be more likely
to abscond or commit further offences while on bail than persons charged with
other offences.*

Some commentators suggested that this exception, made in response to a high
profile and worrying case, may have opened the possibility of further exceptions.®®
This proved to be the case.

1986 to 2001: a period of incremental change

In this period 11 amendments were made relating to presumptions. Of these:

= nine removed the presumption in favour of bail for certain offences and
categories of offence;

*= one created a presumption against bail for commercial quantity drug offences;
and

= one confirmed a presumption in favour of bail for people facing charges of failing
to appear in relation to fine-only offences.

This was a period of incremental change that slowly reduced the scope of the
presumption in favour of bail. As Table 3.1 shows, some of these changes were
responses to particular cases (in one case at least, a particularly horrific crime). In
other cases, the bail amendments followed reviews or were part of packages of
amendments relating to particular issues such as drug crime, or gang-related crime.

While the policy rationale for the changes was often attributed to community
concern about crime, there was mostly no objective evidence of community concern
or of a need to change bail law or its likely effect. An early amendment to remove
the presumption in favour of bail in serious drugs cases, which had been proposed
by a Royal Commission, was explicitly criticised for lacking an empirical basis.**

The following table sets out the major changes and the policy rationale, generally
taken from second reading speeches. It includes reference to critical commentary
where appropriate.

92. D Weatherburn, M Quinn and G Rich, “Drug Charges, Bail Decisions and Absconding” (1987)
20(2) Australian and New Zealand Journal of Criminology 95.

93. D Weatherburn, M Quinn and G Rich, “Drug Charges, Bail Decisions and Absconding” (1987)
20(2) Australian and New Zealand Journal of Criminology 95.

94. D Weatherburn, M Quinn and G Rich, “Drug Charges, Bail Decisions and Absconding” (1987)
20(2) Australian and New Zealand Journal of Criminology 95, 107-108.
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Table 3.1: Presumptions-related amendments until 2001

Amending Act and effect

Rationale and background

Bail (Amendment) Act 1986 (NSW)

Created an exception to presumption in
favour of bail for supply of commercial
quantities of prohibited drugs

The second reading speech to the amending Act®® indicates that the
legislation gives effect to recommendations of the 1980 Australian Royal
Commission of Inquiry into Drugs (Williams Commission) that the Bail Act
of each State “should specifically provide that in the case of a Division |
offence there shall be no presumption in favour of bail."%°

This amending Act was criticised on the basis that there was no empirical
evidence for a higher risk of absconding by commercial drug dealers.
That criticism argued the Act was a response to a particular case
involving a single alleged drug dealer who failed to answer bail.%”

Bail (Personal and Family Violence)
Amendment Act 1987 (NSW)

Exception to presumption in favour of
bail created for domestic violence
offences where accused has previously
breached bail conditions imposed for
the victim's welfare.

These amendments were based®® on an extensive inquiry by the NSW
Violence Against Woman and Children Law Reform Task force that had
consulted widely, engaged in research and published an extensive
Report, recommending that the Bail Act should be amended to provide
that the presumption in favour of bail should not apply where a person is
arrested on a breach of a bail condition imgosed to protect the victim-
complainant in domestic violence matters. 9

Bail (Amendment) Act 1988 (NSW)

Created presumption against bail for
drug offences involving commercial
quantities (and analogous
Commonwealth importation offences)

Removed the presumption in favour of
bail for offences of supply, manufacture
and cultivation in cases involving larger
quantities.

The bill was said to make it more difficult for people charged with serious
drug offences to obtain bail*®® and to reflect the community's
expectations that a much stronger stand should be taken against
commercial drug trafficking.

This was the first presumption against bail, no further presumptions
against bail were inserted until 2003.

Bail (Further Amendment) Act 1988
(NSW)

Created presumption in favour of bail
for

= People charged with offences
covered by the right to bail in s 8, but
disentitled because of a previous
failure to appear or fail to comply with
bail undertaking.

= People charged with s 51 (fail to
appear) in relation to a s 8 offence.

The trend of amendments making it more difficult to obtain bail was
departed from in this amendment in 1988 which was made to ensure
people retain a presumption in favour of bail when charged with failure to
appear in relation minor offences.

95.
96.
97.

98.

99.

NSW, Parliamentary Debates, Legislative Assembly, 23 April 1986, 2575.
Australia, Australian Royal Commission of Inquiry into Drugs, Parl Paper No 226 (1980) F36.

D Weatherburn, M Quinn and G Rich, “Drug charges, bail decisions and absconding” (1987)
20(2) Australian and New Zealand Journal of Criminology 96.

NSW, Parliamentary Debates, Legislative Assembly, 29 October 1987, 15463-4, 15467 (B

Unsworth, Premier).

NSW, Violence Against Women and Children Law Reform Task Force, Report to the Premier on
Personal and Family Violence Legislative Reforms (1987) 33.

100. NSW, Parliamentary Debates, Legislative Assembly, 25 May 1988, 551.
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Amending Act and effect

Rationale and background

Bail (Domestic Violence) Amendment
Act 1993 (NSW)

Created exceptions to presumption in
favour of bail for

= Murder

= Breach of an apprehended domestic
violence order where there is a
history of violence.

Amendments followed a government review of the Bail Act which showed
“significant shortcomings in its protection of victims”.*°* The
circumstances of the domestic homicide of Andrea Patrick'%* were
specifically mentioned. Ms Patrick’s partner had a history of domestic
violence for which he had served a term of eight month’s imprisonment in
Victoria. A further assault led to the granting of an Apprehended Violence
Order against the offender, and he was granted bail in relation to the
assault. Two days after the offender was granted bail, Ms Patrick was
stabbed some twenty times by the offender, and died.

Criminal Legislation Amendment Act
1995 (NSW)

Conspiracy, threats and attempts to
murder added to exceptions to

L . 103
presumption in favour of bail.

Aimed to better ensure the safety of victims of alleged crimes while the
accused awaits trial."*

Drug Misuse and Trafficking
(Ongoing Dealing) Act 1998 (NSW)

Supply of prohibited drugs on an on-
going basis in amounts between
traffickable and commercial quantity
added to exceptions to presumption in
favour of bail.

Updated the Bail Act for the new offence of ongoing commercial drug
dealing.*%®

Bail Amendment Act 1998 (NSW)

Created exceptions to presumption in
favour of bail for: manslaughter,
wounding with intent, kidnapping,
aggravated sexual assault, sexual
intercourse with a child under 10, and
assault with intent to commit sexual
intercourse with a child under 10.

The Act also clarified and extended the
domestic violence exception, to cover
all domestic violence offences, and
breach of an AVO involving violence
only.

Inserted a new consideration into s 32
concerning previous offending on bail or
parole.

The Bill was said to be the result of a comprehensive review of the Bail
Act recently undertaken by the government, “because the issue of bail
remains a matter of ongoing community concern. The proper balance
between protection of the community and the rights of the accused is an
important matter which warrants regular monitoring”.**®

This amendment was explicitly linked to a well publicised incident, relating
to the abduction, rape and murder of two schoolgirls from the NSW
country town of Bega. The girls, aged 14 and 16, had been subject to
multiple sexual assaults during their 12 hour abduction during which they
were driven into the State of Victoria before being stabbed and killed. A
police investigation identified two offenders who were ultimately
prosecuted for the offences. One was on balil at the time of the offence,
due to an aborted trial."®” The offenders were tried in Victoria. Neither
were released on bail. Both offenders were convicted and received a
sentence of life imprisonment.**®

101.

102.

103.
104.
105.

106.

107.

108.

NSW, Parliamentary Debates, Legislative Assembly, 15 September 1993, 3218 (J Fahey,

Premier).

NSW, Parliamentary Debates, Legislative Assembly, 15 September 1993, 3217; W Owens,
“Beaten, stalked, and then murdered”, Sunday Telegraph (12 March 1995) 4.

This amendment also amended Bail Act 1978 (NSW) s 22A.
NSW, Parliamentary Debates, Legislative Council, 1 June 1995, 542 (J Shaw, Attorney General).
NSW, Parliamentary Debates, Legislative Assembly, 7 May 1998, 4690 (E Page, Minister for

Local Government).

NSW, Parliamentary Debates, Legislative Assembly, 14 October 1998, 8327 (P Whelan, Minister

for Police).

NSW, Parliamentary Debates, Legislative Assembly, 14 October 1998, 8327 (P Whelan, Minister
for Police); A Clennell, “Lawyers back call for overhaul of jury pay, exemptions”, Sydney Morning

Herald (9 January 2008).

R v Camilleri [1999] VSC 184, with an appeal dismissed in R v Camilleri [2001] VSCA 14,
119 A Crim R 106 and no leave to appeal granted by the High Court (Camilleri v The Queen
[2002] HCATrans 214); R v Beckett [1998] VSC 219.
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Amending Act and effect

Rationale and background

Police Powers (Drug Premises) Act
2001 (NSW)

Unauthorised possession or use of a
prohibited firearm added to exceptions
to presumption in favour of bail.

This Act removed the presumption in favour of bail for the offence of
unauthorised use or possession of a firearm and amended the Bail Act “in
certain ways that are aligned with the aim of stopping professional drug
dealers, who are serious criminals who often use pistols and prohibited
firearms such as sawn-off shotguns to assist in their activities”.° The
Attorney General stated that all the amendments in the bill were “aimed at
protecting the community from persons who are charged with offences

that indicate that they are serious and probably professional criminals”.*°

Crimes Amendment (Aggravated
Sexual Assault in Company) Act
2001 (NSW)

Offence of aggravated sexual assault in
company added to exceptions to the
presumption in favour of bail.

This amendment was part of the Bill that created the new offence of
aggravated sexual assault in company, to “better protect the citizens of
this State from abuse perpetrated by sexual predators who hunt in
packs”.*** It followed certain high profile gang rape incidents.™? The
treatment of this offence under bail law aligns with aggravated sexual

assault.

Crimes Amendment (Gang and
Vehicle Related Offences) Act 2001
(NSW)

New offence of kidnapping added to
exceptions to presumption in favour of
bail.

The Bill updated the offence of kidnapping in the Crimes Act 1900 (NSW)
(replacing s 90A with 85A), and exempted it from the presumption in
favour of hail (as the previous form of the offence had been).

By the end of this 15-year period, there was one presumption against bail, namely,

in commercial quantity drug cases, and there was a set of provisions that removed
the presumption in favour of bail for:

3.48

a range of domestic violence offences;

murder and manslaughter;

the most serious sexual and violent offences;

kidnapping;
serious drug offences; and

serious firearms offences.

109.

110.
111.

112.
113.

It should also be noted that the Drug Summit provisions relating to drug and alcohol
programs were instituted in this period, to support diversionary programs.

113

NSW, Parliamentary Debates, Legislative Assembly, 30 May 2001, 13997 (R J Debus, Attorney

General).

NSW, Parliamentary Debates, Legislative Assembly, 30 May 2001, 13997.
NSW, Parliamentary Debates, Legislative Assembly, 4 September 2001, 16319 (R J Debus,

Attorney General).

G Coss, “The politics of reaction” (2008) 32 Criminal Law Journal 329, 333.

Crimes Legislation Amendment (Criminal Justice Interventions) Act 2002 (NSW). See NSW,
Parliamentary Debates, Legislative Assembly, 12 November 2002, 6555 (T Stewart,

Parliamentary Secretary). For a critique of tying therapeutic concerns to bail see A Freiberg and
N Morgan, “Between bail and sentence: the conflation of dispositional options” (2004) 15 Current
Issues in Criminal Justice 220, 234. See also para 13.24-13.34.
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2002 to 2004: a period of significant change

Three major Acts were passed in this period that covered a significant number of
defendants.

Bail Amendment (Repeat Offenders) Act 2002 (NSW): prior offences
This Act created three exceptions to the presumption in favour of bail:

= anyone accused of an offence while on bail, parole or some other conditional
liberty;

= anyone who has been convicted of failure to appear in accordance with a bail
undertaking; and

= anyone accused of an indictable offence if the person has previously been
convicted of one or more indictable offences.

In the second reading speech for the bill, the Attorney General made it clear that the
amendment was targeted towards “a growing category of accused persons who
commit less serious crimes repeatedly”.!'® The stated intention of these
amendments was to reduce the rate of failing to appear by denying bail to the
repeat offenders. This amendment was based on evidence. Research by BOCSAR
had shown that in 2000 14.6% of Local Court defendants on bail failed to appear
and an arrest warrant was issued. The failure to appear rates were highest among
people with prior convictions and multiple concurrent offences.**

The amending Act also sought to improve access to bail by members of groups with
special needs, requiring the court to consider any special needs arising from a
defendant’'s age, if under 18 years, or any intellectual disability, or arising from the
person’s status as an Aboriginal person or Torres Strait Islander.

Subsequent evaluation of these changes by BOCSAR noted:

[T]he bail refusal rate for defendants appearing in New South Wales criminal
courts has increased by 7 per cent. The increase is greatest among defendants
targeted by the amendments, including those with prior convictions (up 10.3%),
those appearing for an indictable offence with an indictable prior conviction (up
7.3%) and defendants who have previously failed to appear (up 15.5%). There
has been no change in the bail refusal rate for defendants without a prior
conviction or for juvenile defendants. The bail refusal rate for Indigenous adults
increased 14.4 per cent, which is greater than the increase for non-Indigenous
adults (up 7.0%). This may be due to the high proportion of Indigenous
defendants who have a prior conviction. **°

The proportion of people failing to appear in the Local Court fell from 11.6% in the
18 months prior to the bail amendments, to 9.4% in the 18 months after the

114. NSW, Parliamentary Debates, Legislative Assembly, 20 March 2002, 818-819.

115. M Chilvers, J Allen and P Doak, Absconding on Bail, Crime and Justice Bulletin No 68 (NSW
Bureau of Crime Statistics and Research, 2002).

116. J Fitzgerald and D Weatherburn, The impact of the Bail Amendment (Repeat Offenders) Act
2002, Crime and Justice Bulletin No 83 (NSW Bureau of Crime Statistics and Research, 2004) 1.
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amendments. In the higher courts, the rate fell from 3.6% to 1.9%."*" This reduction
was at the cost of about 100 additional defendants in remand per month: the
monthly adult remand population increased from an average of 1654 per month
before the amendments, to 1756 per month after the amendments.**

In short, bail refusals had increased and the failure to appear rate had been cut, but
access to bail by groups with special needs had not improved and bail refusals had
increased significantly for Indigenous people.

It is noted that data on the level of offending while on bail is not systematically
collected, and this was not measured, either before or after the passage of the
Act.*

Bail Amendment Act 2003 (NSW): Murder and serious personal violence
This Act inserted two sections into the Bail Act which provided for bail to be granted
only in “exceptional circumstances” in cases where the accused faced charges of:

=  murder;**° or

»= a “serious personal violence offence” where the person charged has a previous
conviction for a serious personal violence offence.*

“Serious personal violence offence” was defined by reference to sections of the
Crimes Act 1900 (NSW) to include murder and manslaughter, serious sexual and
violent offences, and some property offences that involve threats of violence or risk
to safety (for example, arson offences).'??

The Act also created a procedure for prosecutors to seek a stay of a Local Court
decision to grant bail pending a Supreme Court review of the Local Court decision,
in cases of murder, offences punishable by imprisonment for life, and sex offences
against a person under 16.'%

The second reading speech explained the rationale:

This bill continues our ongoing reform of bail law, which began last July with the
introduction of the Bail (Repeat Offenders) Act. These amendments build on
those reforms to further protect victims and the community, and particularly
women, from serious personal violence offenders."**

117. J Fitzgerald and D Weatherburn, The impact of the Bail Amendment (Repeat Offenders) Act
2002, Crime and Justice Bulletin No 83 (NSW Bureau of Crime Statistics and Research, 2004) 6.

118. J Fitzgerald and D Weatherburn, The impact of the Bail Amendment (Repeat Offenders) Act
2002, Crime and Justice Bulletin No 83 (NSW Bureau of Crime Statistics and Research, 2004) 6.

119. Limitations on data collection were explained in an email from Director, BOCSAR to Executive
Director Law Reform Commission, 6 January 2012.

120. Bail Act 1978 (NSW) s 9C.

121. Bail Act 1978 (NSW) s 9D.

122. Bail Act 1978 (NSW) s 9D(4).

123. Bail Act 1978 (NSW) s 25A.

124. NSW, Parliamentary Debates, Legislative Assembly, 30 May 2003, 1545.
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The speech referred to the troubling case of the murder of Patricia van Koeverden
in April 2003. Ms van Koeverden was shot by her estranged husband who was on
bail for charges that he had abducted and raped her.'* The case was advanced as
motivation for accelerating the government's bail reform program.*?

Bail Amendment (Firearms and Property Offenders) Act 2003 (NSW)

The last major amendment to the Bail Act in this period extended the presumption
against bail to include firearms related offences,*?” and people charged with two or
more serious property offences who have previously been convicted of one or more
serious property offences within the previous two years.'*®

The second reading speech to the Bill outlined its background and purpose:

The bill amends the Bail Act 1978 to strengthen the provisions in relation to
property offenders and in relation to serious firearm offences. ... these
amendments form stage two of bail amendments this year. They build upon
previous amendments in relation to serious personal violence offenders and
address certain community concerns in relation to recent firearms offences. The
amendments were substantially adopted from a report produced by an internal
working party....

A repeat property offender is defined as a person who has one or more
convictions in the past two years, at least one of which is robbery or burglary
related, and who has two or more outstanding charges which are robbery or
burglary related. These provisions specifically target persons who commit more
offences while on bail. The proposal is based on the strategy that by identifying
certain categories of offences charged in combination with the criminal history of
the person charged, high-risk persons may be identified and incapacitated,
thereby preventing them from offending in the future. Criminology research has
repeatedly shown that a small percentage of offenders are responsible for a
large percentage of crime. This is especially the case in relation to property
offences....

Incapacitation of repeat property offenders through remand in custody has the
benefit to the community for the period that the offender is in custody. However,
the Government also recognises that more long-term benefit can be gained if
efforts are directed towards rehabilitating offenders once they have been
identified.*

By the end of 2003 there were a significant number of instances where the
presumption in favour of bail was displaced, creating a neutral presumption or
where there was a presumption against bail or an “exceptional circumstances”
requirement.

125. “Shot woman lived in fear of her husband” Sydney Morning Herald (1 May 2003) 5.
126. NSW, Parliamentary Debates, Legislative Assembly, 30 May 2003, 1545.
127. Bail Act 1978 (NSW) s 8B.

128. Bail Act 1978 (NSW) s 8C. The definition of serious property offence includes offences of
robbery, breaking and entering with intent, car-jacking, and stealing motor vehicles.

129. NSW, Parliamentary Debates, Legislative Council, 19 November 2003, 5195-5196.

NSW Law Reform Commission 37



Report 133 Bail

3.63

3.64

3.65

3.66

3.67

Other developments

This period saw the extension of the provision facilitating drug and alcohol
programs, to other assessment, therapeutic, rehabilitative and intervention
programs.’®® On the other hand, the presumption in favour of bail was removed for
offences committed while subject to an intervention program order.*3*

There were also minor amendments to achieve consistency in the treatment of
Commonwealth offences.™*

2004 to date: further presumptions against bail

Since 2004, 13 amendments have further limited the scope of the presumption in
favour of bail. In this period the displacement most commonly took the form of a
presumption against bail.

Most of these changes have been incremental, relate to low volume offences or rare
circumstances, or can be regarded as extensions of existing policy. Many of the
changes also came about as a result of changes to offence structures, or the
introduction of new offences (for example, in relation to motor vehicle theft and
stalking), where the new offence was analogous to existing or replaced offences.
However, in other situations, notably the response to the “Cronulla riots”, and the
arrest of a person who had been released on lifetime parole, the changes were a
response to a particular situation giving rise to a community law and order concern.

Table 3.2 summarises the changes in this period.

Table 3.2: Amendments since 2004

Amending Act and Effect Rationale and background

Bail Amendment (Terrorism) Act 2004 (NSW) | Part of the legislative response to the threat of terrorism, following the
referral of legislative powers to the Commonwealth to create terrorism

Commonwealth terrorism-related offences offences. 133

included in list of presumptions against bail.
The opposition in the Parliamentary Debates attributes the bill to the
publicised granting of bail to a particular accused charged with
terrorism offences.***

Crimes and Courts Legislation Amendment This Act followed the creation of new Commonwealth drug-related
Act 2005 (NSW) offences, and applied the presumptions concerning existing State

) offences, to the analogous Commonwealth offences.
Updated presumptions to reflect transfer of g

Commonwealth drug offences to the Criminal
Code (Cth).

130. Crimes Legislation Amendment (Criminal Justice Interventions) Act 2002 (NSW).
131. Bail Act 1978 (NSW) s 9B(1)(d).
132. Crimes Legislation Amendment Act 2002 (NSW).

133. NSW, Parliamentary Debates, Legislative Assembly, 3 June 2004, 9599 (R J Debus, Attorney
General).

134. NSW, Parliamentary Debates, Legislative Assembly, 3 June 2004, 9600.
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Amending Act and Effect

Rationale and background

Law Enforcement Legislation Amendment
(Public Safety) Act 2005 (NSW)

Inserted a presumption against bail for offences
committed in the course of riots or other civil
disturbances in certain circumstances.

Introduced as part of a parcel of legislation to address a large-scale
public disturbance in Cronulla (the “Cronulla Riots”). The government
expressed concern that people charged with offences during the
disturbance were being released “automatically” “to be given the
chance to wreak further havoc”.**®

Crimes Amendment (Organised Car and Boat
Theft) Act 2006 (NSW)

Inserted a presumption against bail for people
repeatedly committing theft of motor vehicle
offences.

Updated the Act to cover new offences introduced as part of the
government's anti-gang strategy and to improve police activities against
car “rebirthing” operations.**

Bail Amendment (Lifetime Parole) Act 2006
(NSW)

Inserted s 8E creating a presumption against
bail for people accused of committing offences
which carry sentences of imprisonment allegedly
committed while on lifetime parole.

A response to a perception of community expectations regarding the
behaviour of lifetime parolees.**” Apparently triggered by a particular
case involvin{g the arrest of a life-time parolee for offensive
behaviour."

Crimes Amendment (Apprehended Violence)
Act 2006 (NSW)

Created an exception to the presumption in
favour of hail for people accused of stalking
offences.

The Act was introduced to indicate the government's low tolerance of
offences that fall under it. There is no recorded discussion specifically
regarding this bail amendment.***

Crimes and Courts Legislation Amendment
Act 2006 (NSW)

Extended the presumption against bail to new
drug offences relating to the indoor cultivation of
prohibited plants as well as offences in the
presence of children.

Extended the presumption against bail for serious drug offences to
analogous new offences related to hydroponically grown cannabis.

Bail Amendment Act 2007 (NSW)

Extended the presumption against bail to
licensed firearm dealers who permit “prescribed
persons” to be involved in their business
activities, and people who shorten a firearm.

Updated s 9D to include property damage
offences involving fire or explosives (including
those committed during public disorder) as
serious personal violence offences allowing bail
for repeat offenders only in exceptional
circumstances.

Amended s 22A to limit repeat bail applications.

Updated reference to Crimes Act 1900 (NSW) offences, and extends
the presumptions against bail to two serious firearms offences.

135.
Premier).
136.
Parliamentary Secretary).
137.
Attorney General).
138.
October 2006.

139.
Parliamentary Secretary).

NSW, Parliamentary Debates, Legislative Assembly, 15 December 2005, 20622 (M lemma,
NSW, Parliamentary Debates, Legislative Assembly, 28 March 2006, 21578 (A Megarrity,
NSW, Parliamentary Debates, Legislative Assembly, 19 September 2006, 1856 (R J Debus,
See E Murray, “Child killer in court over indecency charge”, Sydney Morning Herald (online), 12

NSW, Parliamentary Debates, Legislative Assembly, 6 September 2006, 1591 (N Newell,

NSW Law Reform Commission 39




Report 133 Bail

3.68

Amending Act and Effect

Rationale and background

Crimes (Domestic and Personal Violence)
Act 2007 (NSW)

Updated s 9A(1) (removing the presumption in
favour of bail) to reflect the new offence of
stalking.

Updates the Bail Act to reflect the new offence of stalking introduced as
part of the reforms to domestic violence law contained in the Crimes
(Domestic and Personal Violence) Act 2007 (NSW).

Law Enforcement and Other Legislation
Amendment Act 2007 (NSW)

Removed sunset clause on the presumption
against bail for riots and civil disturbances.

Introduced presumption against bail for alleged
breaches of Sex Offender Supervision Orders as
well as prohibiting dispensing with bail for such
offences.

Extended presumption against bail to repeat
offenders who allegedly attempt or do assault
children for the purpose of intercourse.

The Act was said to be part of the government’s “ongoing commitment”
to protect the community against recidivist sex offenders.**°

Crimes (Criminal Organisations Control) Act
2009 (NSW)

Crimes (Criminal Organisations Control) Act
2012 (NSW)

Created an exception to the presumption in
favour of hail for offences relating to the
association of people subject to control orders
under this Act.

Part of the legislative changes intended to criminalise association
between members of proscribed criminal gangs

The High Court has declared that the 2009 Act invalid.*** The
amendments to the Bail Act were re-enacted in the 2012 Act.

Weapons and Firearms Legislation
Amendment Act 2010 (NSW)

Updated the presumption against bail for certain
offences relating to military-style weapons.

Amendments introduced to address the risk to public safety posed by
military-style weapons. The bill was said to formalise recommendations
made in a 2009 report of a review of the Weapons Prohibition Act 1998
(NSW).**? That report**® did not make any recommendations
regarding bail.

The cumulative effect of the amendments relating to presumptions

In the 2007 debate on the Bail Amendment Bill, the then Attorney General stated

that the cumulative effect of amendments to that time was that New South Wales

“now has the toughest bail laws in Australia”. He summarised the effect of the
amendments over the previous 30 years in these terms:

140. NSW, Parliamentary Debates, Legislative Council, 28 November 2007, 4506 (J Hatzistergos,

Attorney General).

141. Wainohu v NSW (2011) 243 CLR 181, see also A Lynch, “Terrorists and Bikies: The
Constitutional Licence for Laws of Control” (2009) 34 Alternative Law Journal 237, 239;
N Cowdery, “A Threat to the Rule of Law: The New South Wales Crimes (Criminal Organisations
Control) Act 2009” (2009) 21 Current Issues in Criminal Justice 321; A Loughnan, “The
Legislation We Had to Have? The Crimes (Criminal Organisations Control) Act 2009 (NSW)”
(2009) 20 Current Issues in Criminal Justice 457.

142. NSW, Parliamentary Debates, Legislative Council, 2 June 2010, 23522 (P Sharpe, Parliamentary

Secretary).

143. NSW, Ministry for Police, Report on the Review of the Weapons Prohibition Act 1998 and
Weapons Prohibition Regulation 1999, Statutory review (2009).
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The Government is pleased to introduce the Bail Amendment Bill 2007. The bill
builds on the Government's extensive reforms over the past years to strengthen
our bail laws and ensure the community is properly protected while defendants
are awaiting trial. New South Wales now has the toughest bail laws in Australia.
Over the last few years we have cracked down on repeat offenders—people
who habitually come before our courts time and again. Part of those changes
includes removing the presumption in favour of bail for a large number of
crimes. We have also introduced presumptions against bail for crimes including
drug importation, firearm offences, repeat property offences and riots, and an
even more demanding exceptional circumstances test for murder and serious
personal violence, including sexual assault.

Those types of offenders now have a much tougher time being granted bail
under our rigorous system. These extensive changes have delivered results.
There is no doubt that the inmate population, particularly those on remand, has
risen considerably as a result of the changes. In fact, the number of remand
prisoners has increased by 20 per cent in the last three years alone and new
jails are being opened to accommodate the increase. The latest figures from the
New South Wales re-offending database on bail decisions have shown that from
1995 to 2005 bail refusals in the District Court and Supreme Court have almost
doubled, with an increase from 25.8 per cent to 46.4 per cent.**

The statement that by the end of this period NSW had the “toughest bail laws in
Australia” has academic support. Steel notes that NSW is “in an exceptional
position in comparison to other Australian states”™* in the “involvement by
politicians in the setting of the parameters of bail availability.”**® This is despite
NSW beginning its codification in 1978 “with the most liberal approach to bail with a
right to bail for minor offences, and a restriction against bail to only one offence -
armed robbery”.**” Steel compiled a table comparing the number of “punitive
changes” in the different Australian jurisdictions.**®

144. NSW, Parliamentary Debates, Legislative Council, 17 October 2007, 2670.

145. A Steel, “Bail in Australia: Legislative Introduction and Amendment Since 1970” (Paper
presented at the ANZ Critical Criminology Conference Proceedings, Monash University, 8 and 9
July 2009) 228, 234.

146. A Steel, “Bail in Australia: Legislative Introduction and Amendment Since 1970” (Paper
presented at the ANZ Critical Criminology Conference Proceedings, Monash University, 8 and 9
July 2009) 228, 234.

147. A Steel, “Bail in Australia: Legislative Introduction and Amendment Since 1970” (Paper
presented at the ANZ Critical Criminology Conference Proceedings, Monash University, 8 and 9
July 2009) 228, 234.

148. Punitive changes are those that change presumptions or restrict bail for certain classes of
offences or offenders, or change the considerations for determining bail applications. The total
number of “punitive” changes for NSW from 1979, when the Act came into force, and 2011 is 28
Acts.
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Table 3.3: Number of “punitive” changes to bail legislation, 1992-2008

Tasmania 1
Queensland 3
South Australia 4
Victoria 6

Western Australia 7

Northern Territory | 7

ACT 9

NSW 23

Source: A Steel, “Bail in Australia: legislative introduction and amendment since 1970" ANZ Critical Criminology
Proceedings 2009, 233-234.

In 2010, the Bureau of Crime Statistics and Research published a report examining
how the presumptions in the Bail Act influence the likelihood of bail refusal.
BOCSAR found that, after controlling for legally relevant factors, defendants are
less likely to be granted bail when there is a presumption against bail, or when balil
can only be granted in exceptional circumstances. **°

Conclusion

The cumulative effect of thirty years of amendments since the enactment of the
reform oriented Bail Act 1978 (NSW) is a level of complexity in the legislation which
makes it difficult to comprehend and operate, even for those with legal expertise
working with it daily.

Many of the amendments were intended to restrict access to bail. The evidence
presented in this chapter and the next indicates that this has been achieved.

Some of the amendments were intended to reduce the rate of fail to appear. Again,
there is evidence that this goal was achieved, although at a significant cost in terms
of increased rates of bail refusal.

As the Bail Act has developed, one area of particular concern is the need to ensure
the safety of women and children from domestic violence. The risk is real. There
have been cases of perpetrators of domestic violence committing murder while on
bail. This concern has led to limitations on the presumption in favour of bail as a
means of addressing this risk. While we do not consider that that this is the best
means of addressing the problem, we agree that the problem must be front and

149. L Snowball, L Roth and D Weatherburn, Bail Presumptions and Risk of Bail Refusal: An Analysis
of the NSW Bail Act, Crime and Justice Statistics Issue Paper No 49 (NSW Bureau of Crime
Statistics and Research, 2010).
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central to our considerations, and we make recommendations to address this
. 150
risk.

More broadly, the amendments were intended to contribute to safety in the
community. The amendments often targeted people charged with serious offences
or who were repeat offenders charged with a new offence. Such changes reflect the
concern of legislators about the risk these groups pose to the community by
reoffending while on bail. However, there is a paucity of analysis of the effects of
such changes on offending. The only available study is by BOCSAR in 2009 which
found that changes to the Bail Act and police enforcement of bail laws were
associated with an increased number of juveniles in remand, but did not have a
significant impact on property crime.™* There is no information available about the
rate of offending while on bail.

Crime rates in NSW have generally declined since 2000 across most violent and
property crimes. (The exception is sexual assault, which is showing an upward
trend, and assault which shows a fairly stable pattern.'®?) There is no evidence to
connect these trends with changes in bail laws. We note that in the last decade,
crime rates have decreased across Australia.’>® This suggests that the decline in
NSW is part of a wider trend, rather than a consequence of changes in bail law and
practice specific to NSW.

150. See Ch 10.

151. S Vignaendra, S Moffatt, D Weatherburn and E Heller, Recent Trends in Legal Proceedings for
Breach of Bail, Juvenile Remand and Crime, Crime and Justice Bulletin No 128 (NSW Bureau of
Crime Statistics and Research, 2009). After considering revised data from Juvenile Justice NSW,
BOCSAR found that remand had a “weakly deterrent effect” on crime — that is, it was not
statistically significant but close to being so. This study is discussed in more detail at para 12.53.

152. S Moffatt and D Goh, An Update of Long-term Trends in Property and Violent Crime in New
South Wales: 1990-2010, Bureau Brief No 58 (NSW Bureau of Crime Statistics and Research,
2011).

153. The Australian Bureau of Statistics found that recorded crime rates decreased between 1998
and 2007 in all categories (homicide, kidnapping/abduction, robbery, unlawful entry with intent,
motor vehicle theft and other theft) except blackmail/extortion: Recorded Crime — Victims, 4510.0
(Australian Bureau of Statistics, 2007) table 1. The decreases were consistent across
jurisdictions for most offences. Assault was not included in the national statistics but was
included in separate jurisdictions. Rates of assault increased in all jurisdictions except
Queensland, but this was at least in part due to changes in recording practices and to police
initiatives encouraging reporting of domestic violence: 28-36.
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Introduction

4.1 This chapter will report on the current situation in NSW in relation to bail and

remand and identify some of the problems that this review was set up to address. It

will show the following:

Total population

The number of unsentenced prisoners has more than trebled in 15 years,
from just over 700 in 1995 to over 2500 unsentenced prisoners in 2010.

The rate of unsentenced prisoners per head of population has more than
doubled, from 18 per 100,000 in 1994-95 to 45 per 100,00 in 2010-11.

The proportion of the prison population made up of those on remand has
more than doubled, from approximately 12% in 1994 to approximately 26%
in 2011.

The NSW rate of unsentenced prisoners per head of population is two and a
half times that of Victoria.

The rate of bail refusal for Local Court matters (excluding traffic offences
and people under 18 years) increased from 5% in 1995 to 8% in 2010.
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= The average time spent on remand is 6 months, which is longer than all
Australian jurisdictions except Queensland.

= Many people spend a short time on remand and are then released to bail, or
are released having been sentenced to a nhon-custodial sentence.

Young people

= The number of young people on remand on an average day has increased
from approximately 225 in 2000 to over 400 in 2010. About half of the young
people in juvenile detention are unsentenced.

= The average length of stay for a young person is ten days, and most do not
receive a control order.

= Many young people are detained for less than 24 hours for breach of a balil
condition.

Indigenous people

= The rate of remand for Indigenous people per head of population is over 11
times the rate for the total population: 583 per 100 000 compared with 49
per 100 000.

= Between 2001 and 2008, the number of Indigenous adults on remand rose
72%.

» Indigenous defendants are three times more likely to be bail refused in the
Local Court, largely because of legally relevant factors such as criminal
history.

» Indigenous young people are heavily over-represented in juvenile remand,
making up 38% of those in Juvenile Justice remand.

Adults: Increasing remand numbers and rates

4.2 The number of unsentenced prisoners in New South Wales has been growing
steadily for at least twenty years. Table 4.1 sets out the prison population and the
numbers of those “not under sentence” or “unsentenced” at five year intervals from
1970-2010. It is taken from Corrective Services NSW prison census data which has
gaps in collection and involves some changes in definition. It indicates a growing
trend in the total prison population and in the percentage of prisoners that are
unsentenced on remand. The growth is marked since the 1990s.

1. The data had some definition changes between “unsentenced” and “not under sentence”.
Between 1970 and 1982 statistics were kept for people “not under sentence” which included
people on remand awaiting trial, awaiting sentencing, prisoners awaiting deportation and
extradition, and those awaiting outcomes of appeals; from 1982-1995, the appeal category was
excluded; from 1995-2006 those awaiting sentencing and deportation were excluded; from 2007
those awaiting sentencing were re-included.
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Table 4.1: Long term trends in prison population NSW

Year 1970 1975 1980 1985 1990 1995 2000 2005 2010
NSW Prison
Population 3875 3385 3767 4115 No data 7749 8532 9803 10984
Sentenced 3429 3009 3299 3483 7038 7099 7833 8482
Unsentenced 446 376 468 632 711 1433 1970 2502

Unsentenced as a
percentage of the
prison population 115 11.1 12.4 143 9.1 16.7 20.1 22.7

Source: Department of Corrective Services, Inmate Census reports 1970-2010, data analysed and collated by
the LRC.

More detailed information regarding the number of unsentenced prisoners in NSW
is available for the last 13 years. Figure 4.1 shows a steady increase from just over
1000 unsentenced prisoners in 1998 to over 2500 unsentenced prisoners in 2010.

Figure 4.1: Number of unsentenced prisoners (NSW)
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Source: Corrective Services, Australia 4512.0 (Australian Bureau of Statistics, 2011).

The rate of people on remand, relative to the general adult population, has
increased. Figure 4.2 below shows that this relationship went from 18 per 100,000
in 1994-95 to 45 per 100,00 in 2010-11, a 250% increase.
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Figure 4.2: Remand imprisonment rate (NSW)
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4.5 The remand population has increased more rapidly than the sentenced prison
population. As shown by Table 4.1, between 1995 and 2010, the sentenced prison
population went from 7,038 to 8,482, an increase of approximately 20%; in the
same period, the remand prison population went from 711 to 2502, an increase of
approximately 250%. As a result, as Figure 4.3 shows, the proportion of the prison
population constituted by those on remand has increased markedly, from
approximately 12% in 1994 to approximately 26% in 2011.

Figure 4.3: Remand population as percentage of all inmates (NSW)
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Source: Corrective Services NSW.
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Because these statistics look at the prison population for one day only in each year,
they capture only some of those on remand and on short term sentences® who tend
to cycle through prison for shorter periods in large numbers.> Remand prisoners
make up a high proportion of prison receptions over a year. In 2010, 10,342 of
14,288 prison receptions, or 72.4%, were remand prisoners.4

Comparison with other jurisdictions

Figure 4.4: Rates of unsentenced prisoners per 100,000 population
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Source: Corrective Services, Australia 4512.0 (Australian Bureau of Statistics, 2011). (See Appendix F to this
Report, Table F.2.)

The NSW rate of unsentenced prisoners per 100,000 population has been
consistently above the Australian national average over the period 1998-2011.
Figure 4.4 shows that the NSW rate is higher than all other States except South
Australia.> The comparison with Victoria is instructive, with NSW (47.3 per 100,000

2.  See, eg: NSW Parliament, Legislative Council, Select Committee on the Increase in Prisoner
Population, Final Report, Parl Paper 924 (2001); B Lind and S Eyland, The Impact of Abolishing
Short Prison Sentences, Crime and Justice Bulletin No 73 (NSW Bureau of Crime Statistics and
Research, 2002).

3. For a discussion of the importance of this notion of ‘flow’ or ‘flow through’ in relation to prison
populations see: E Baldry, “Women in Transition: From Prison to ...” (2010) 22 Current Issues in
Criminal Justice 253, 255-6.

4.  Information supplied by Corrective Services NSW, 6 October 2011.

5.  Figure 4.4 excludes the ACT and the NT. Over most of this period, ACT prisoners were detained
in NSW. The NT imprisonment rate is far higher than the States and can be treated as an outlier.
For Australian imprisonment rates and patterns see: Prisoners in Australia, 4517.0 (Australian
Bureau of Statistics, 2010) 26; S Indyk and H Donnelly, Full-time Imprisonment in New South
Wales and Other Jurisdictions: A National and International Comparison, Research Monograph
29 (Judicial Commission of NSW, 2007).
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4.9

4.10

population) having close to two and a half times as many unsentenced prisoners as
a rate per 100,000 population as Victoria (19.3 per 100,000 population).®

The drivers of increasing remand rates

Remand rates are affected by the rates of bail refusal, the amount of time spent on
remand, and the frequency of bail revocation. This section of our report will consider
these three factors.

Bail refused

Data is collected for bail status at the finalisation of charges but not for balil
decisions made by police or courts at the initial or intermediate stages of criminal
proceedings. Accordingly, we do not know, for example, to what extent police balil
decisions are reversed or modified by the courts, or the extent to which people
spend a period in detention but not the whole of the time they are awaiting trial.

As Figure 4.5 shows, at the Local Court level the rate of bail refusal (excluding
traffic offences and people under 18 years and measured at the time of finalisation
of the charge) nearly doubled between 1995 and 2004 and has fluctuated in a
relatively narrow range since then. Taking a broad view, the rate of bail refusal in
the Local Court has been substantially higher during the last 5 years (in the order of
8 to 10%) than it was 10 to 15 years ago (in the order of 5 to 6%).

Figure 4.5: Local Court rate of bail refusal at the time of finalisation
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Source: NSW Bureau of Crime Statistics and Research (kg11-10034).

6.  The factors underlying this are discussed in D Weatherburn, K Grech and J Holmes, Why does
NSW Have a Higher Imprisonment Rate than Victoria? Crime and Justice Bulletin No 145 (NSW
Bureau of Crime Statistics and Research, 2010) 4, fig 3.
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In the higher courts, bail refusal increased from 24.5% in 1994 to 34.7% in 1999." In
2009, 33.2% of defendants were bail refused at finalisation, and 33.4% in 2010.%
Data between 1999 and 2009 does not distinguish between bail refusal and being in
custody for another reason (for example serving a sentence for another offence).

Time spent on remand

The average (mean) length of stay in NSW on remand has been increasing. In
1982, only 93 out of 459 or 20% of prisoners on remand in NSW had a length of
stay exceeding five months.® By 2001, the average length of stay was just below
five months.*® By 2010 it was just below six months.* Figure 4.6 shows that, among
Australian jurisdictions, only Queensland has a longer mean and median remand
time.

Figure 4.6: Median and mean time on remand (at 30 June 2011)
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Source: Prisoners in Australia 4517.0 (Australian Bureau of Statistics, 2011).

A high proportion of short term remands
Of the 10,342 people on remand in 2010 in NSW, 5,218 or 55% were released as
‘unconvicted’ or not subject to further custodial sentence, that is, they were either

7.  JFitzgerald, Increases in the NSW Remand Population, Bureau Brief No 9 (NSW Bureau of
Crime Statistics and Research, 2000) 2, Table 1.

8.  Data supplied by the NSW Bureau of Crime Statistics and Research.

9. S Eyland, NSW Prisoners: 30 June 1982, Statistical Publication No 1 (NSW Corrective Services
Commission, 1984) 24-25.

10. Prisoners in Australia, 4517.0 (Australian Bureau of Statistics, 2001).
11. Prisoners in Australia, 4517.0 (Australian Bureau of Statistics. 2010).
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released to bail, received a non-custodial sentence, had already served their full
sentence while on remand, had all charges dismissed or were acquitted.*?

414  Of the 5,218 people on remand released from custody as unconvicted in 2010:
= 3,299 (63%) spent 0-1 month in custody on remand (26% less than a week);
= 1600 (31%) spent 1-4 months in custody on remand,;
= 319 (6%) spent more than 4 months in custody on remand.*?

415  The large number of remand prisoners having to be processed for very short stays,
is time consuming and costly.*

Many short term remandees are subsequently released to bail

416  Table 4.2 shows the reasons for the unsentenced discharge of inmates remanded
for less than 30 days. People remanded for less than 30 days are most likely to be
released on bail (69%) or released having been sentenced to a non-custodial
sentence such as a community service order or bond (13%).

Table 4.2: Reason for unsentenced discharge of short term remandees

Discharge reason category Less than 30 days Percent
Bail 2267 69%
Bond/CSO 415 13%
Other 214 6%
Drug Court 186 6%
Mental Health 72 2%
Acquit/Quash 24 1%
Immigration/Extradition 39 1%
Fine 40 1%
Periodic detention 27 1%
Juvenile 7 0%
Appeal Balil 7 0%
Home Detention 1 0%
TOTAL 3299 100%

Source: Corrective Services NSW.

12. Corrective Services NSW, Submission BA29, 1.
13. Corrective Services NSW, Submission BA29, 1-2.
14. Corrective Services NSW, Submission BA29, 2.
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As Table 4.3 shows, the majority of these releases take place in the first seven days
of custody.

Table 4.3: Release to bail in less than 30 days

Release type 1 day 2-7 days 8-29 days Total
Bail 668 914 685 2267
Percent 29.5% 40.3% 30.2% 100%

Source: Corrective Services NSW.

Current data are not available to show how many of these short term remand
releases subsequently receive a custodial or non-custodial sentence for the
offences for which they were remanded.™

Changes over time

Table 4.4 shows that between 1995/96 and 2009/10, the number of unsentenced
prisoners on remand less than 30 days has remained stable, while the number of
unsentenced prisoners on remand for more than 30 days has increased both in
number and proportion from 1,996 (26.4% of unsentenced prisoners) in 1995/96 to
10,639 (50.7% of unsentenced prisoners) in 2009/10.

Table 4.4: Proportion and number of short stays and long stays

Financial Unsentenced (Number) Unsentenced (Percent)
year
On remand less On remand 30 Total % on remand less | % on remand 30
than 30 days days or more unsentenced than 30 days days or more

1995/96 5552 1996 7548 73.6% 26.4%
1996/97 5539 2275 7814 70.9% 29.1%
1997/98 5756 2383 8139 70.7% 29.3%
1998/99 6639 3012 9651 68.8% 31.2%
1999/00 7031 3563 10594 66.4% 33.6%
2000/01 6988 3796 10784 64.8% 35.2%
2001/02 6414 4131 10545 60.8% 39.2%
2002/03 5827 4596 10423 55.9% 44.1%
2003/04 5451 4536 9987 54.6% 45.4%
2004/05 5424 4731 10155 53.4% 46.6%

15. However a Corrective Services NSW research study in 2001 found that 85% of those remand
cases finalised in the month of March 1999 received a custodial sentence: B Thompson,
Remand Inmates in NSW — Some Statistics, Research Bulletin No 20 (Corrective Services NSW,
2001).
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Financial Unsentenced (Number) Unsentenced (Percent)
year
On remand less On remand 30 Total % on remand less | % on remand 30
than 30 days days or more unsentenced than 30 days days or more

2005/06 5602 4886 10488 53.4% 46.6%
2007/08 5343 5638 10981 48.7% 51.3%
2008/09 4894 5825 10719 45.7% 54.3%
2009/10 5249 5390 10639 49.3% 50.7%

Source: Corrective Services NSW.

It is difficult to interpret the trends in length of time on remand. However, it may
reasonably be concluded that:

= The group of longer-term remandees is increasing in size and appears to be
contributing to a larger remand population.

= Short-term remandees appear to be stable in number and are mostly released
to bail, though some are sentenced to non-custodial sentences or referred to
programs such as the Drug Court. This group would include those who are
refused bail by police and are granted bail by the courts, perhaps after a period,
to organise a proper application or to make arrangements to satisfy imposed or
potential conditions.

Bail conditions: arrest and revocation

It might be expected that an increase in the imposition of bail conditions, combined
with an increase in the intensity of policing, would result in increased rates of arrest,
short term periods in custody and bail revocation for breach of conditions. Bail
conditions and conduct requirements are discussed in detail in Chapter 12.

In relation to adults there is no direct evidence of such a relationship. However, a
nexus is established in the case of young people.*®

A decrease in the extent to which bail is “dispensed with” (that is, where no
conditions are imposed) could also contribute to an increase in rates of arrest and
bail revocation for breach of conditions. In a December 2010 publication, the
Bureau of Crime Statistics and Research (BOCSAR) noted a decline over the
previous 10 years in the rate of dispensing with bail, from 62% in 1999 to 46% in
2008 (see Figure 4.7).)" The research showed that bail was both refused and
granted more often, and that dispensing with bail was less prevalent. More recent
figures obtained from BOCSAR over a slightly longer period show a recent rebound
in dispensation rates, to 54% in 2010."®

16. See para 12.59-12.66.

17. C Ringland and D Weatherburn, The Decline of Unconditional Release Before Trial, Bureau Brief
No 55 (NSW Bureau of Crime Statistics and Research, 2010).

18. These figures cover all Local Court finalisations excluding traffic offences, breach of bail
proceedings and people under 18.

54 NSW Law Reform Commission




4.24

4.25

4.26

4.27

Trends in remand Ch 4

It is likely that the reduction in bail dispensation rates during the last 10 years has
resulted in more people being subject to bail conditions and to the possibility of
arrest and bail revocation for breach of bail condition.

Figure 4.7: Bail status of people having finalised court appearances in NSW Local
Courts
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Source: NSW Bureau of Crime Statistics and Research (kg11-10034).

The special situation of young people

In many ways the situation of young people mirrors that of adults, but some features
are exaggerated. Key concerns are

» the increased numbers and rates of young people in detention,
= a high proportion of short term remands,

= the impact of bail conditions and breaches, and

= the over-representation of Indigenous young people.

In relation to young people, there is also some concern about the restriction on
repeat bail applications made in s 22A of the Bail Act. This topic is examined in
Chapter 19.

Increased numbers and rates of young people in remand

As Figure 4.8 indicates, the number of young people on remand in NSW has
gradually increased between 2004 and 2010, including an increase of 25% between
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2006-7 and 2009-10." Also, between 2006-7 and 2009-10, the number of young
people in unsentenced detention in Australia increased by 17%.%

In 2009-10, the rate of detention of young people in New South Wales was 0.5 per
1000, and half of these young people were unsentenced.?* Victoria has the lowest
rate of detention of young people, at 0.2 per 1000,* and only 29% of these young
people were unsentenced.”®

Figure 4.8: Number of young people remanded
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Source: L Snowball, Police Bail and Risk of Re-offending, Issue Paper No 57 (NSW Bureau of Crime Statistics
and Research, 2011) 1.

At any one time, about half of the Juvenile Justice Centre population is on remand
in NSW.

19. Australian Institute of Health and Welfare, Juvenile Justice in Australia 2009-2010, Juvenile
Justice Series No 8 (2011) 143.

20. Australian Institute of Health and Welfare, Juvenile Justice in Australia 2009-2010, Juvenile
Justice Series No 8 (2011) 143.

21. Australian Institute of Health and Welfare, Juvenile Justice in Australia 2009-2010, Juvenile
Justice Series No 8 (2011) 109.

22. Australian Institute of Health and Welfare, Juvenile Justice in Australia 2009-2010, Juvenile
Justice Series No 8 (2011) 115.

23. Australian Institute of Health and Welfare, Juvenile Justice in Australia 2009-2010, Juvenile
Justice Series No 8 (2011) 138.
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Table 4.5: Key Service Measures for 2010-11 — Custody

Average daily number of young people in custody 391
Average daily number of young women in custody 30
Average daily number of young people of Aboriginal and/or Torres Strait Islander background 184
Average daily number of young people serving custodial sentences 198
Average daily number of young people remanded in custody awaiting the finalisation of court 193
proceedings

Source: DAGJ/JJ Strategic Information System (SIS). Effective date 16 July 2010.

Figure 4.9 shows that remand admissions comprise the overwhelming majority of all
admissions into Juvenile Justice Centres, and most do not result in control orders

Figure 4.9: Admissions to Juvenile Justice Centres
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Source: DAG/JJ Strategic Information System (SIS). Effective date 16 July 2011.

[Remand to Control are admissions on remand which become control orders during a continuous period of
custody.]

Short stays

The length of stay for young people is typically short. Juvenile Justice statistics
(Figure 4.10) show a fairly short average remand, and a very short (1 day) median
remand length. This suggests that a large number of young people are admitted to
detention centres and almost immediately released. This ‘churn’ through detention
centres, while involving only one night of accommodation costs, has significant
transport and admission costs. The low average remand length suggests that, at
least in some cases, the young person may be on remand awaiting fulfilment of
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conditions. In advice provided to the 2008 Special Commission of Inquiry into Child
Protection Services in NSW, the Department of Juvenile Justice stated that during a
three month review in 2006/07, “90 per cent of [remand cases] did not meet bail

conditions at the first instance”.?*

Figure 4.10: Length of stay for young people in custody on remand
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Source: DAG/JJ Strategic Information System (SIS). Effective date 16 July 2011.

Young people and the risk of reoffending

Concerns about the steady increase in the number of young people refused bail by
police led BOCSAR to examine whether police were refusing bail to low risk young
people and/or granting bail to high risk young people. The authors of this study used
BOCSAR’s Reoffending Database to develop a model that predicts a young
person’s likelihood of reoffending based on age, gender, Indigenous status, current
offences charged, prior offences and prior control orders. The study found that:

[wlhen it comes to judging risk of re-offending, police do not appear to adopt an
overly restrictive approach. Few of those they refuse bail to are at low risk of re-
offending. Indeed, some of those they grant bail to are at fairly high risk of re-
offending.?

24. JWood, Report of the Special Commission of Inquiry into Child Protection Services in NSW
(2008) vol 2, 558.

25. L Snowball, Police bail and risk of re-offending, Bureau Brief Issue Paper No 57 (NSW Bureau of
Crime Statistics and Research, 2011) 3.
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Bail conditions

Breach of bail conditions

Revocation of bail for breach of conditions is contributing significantly to the rise in
remand rates in relation to young people. This topic is covered in detail in Chapter
12. Briefly, the number of young people remanded for breach of bail conditions only
has increased from 193 in 2000-01 to 1142 in 2010-2011.%° The average length of
stay for a young person who is bail refused for breach of bail conditions is 14 hours
46 minutes.?’

Inability to comply with bail conditions

Young people may also be held in custody because they cannot meet the imposed
conditions. Juvenile Justice NSW reported that the number of young people held in
custody who were granted bail, but could not meet the conditions, increased by
80% between 2004-05 and 2008-09.?% The average number of days young people
remained in custody in 2008-09 after being granted conditional bail but were unable
to meet conditions was 9 days.?

Indigenous defendants

High remand rates

The over-representation of Aboriginal people and Torres Strait Islanders in the
criminal justice system is extreme and increasing. In New South Wales in 2011,
Aboriginal people and Torres Strait Islanders were held on remand at a rate of 583
per 100,000 population, compared with the overall NSW rate of 49 per 100,000.%
Between 2001 and 2008, the number of Indigenous adults on remand rose 72%.3"
Table 4.6 shows that the proportion of the remand population that is Indigenous has
more than doubled over the last 17 years.

26. Data supplied by Juvenile Justice NSW from DAG/RPE Live.

27. Data supplied by Juvenile Justice NSW.

28. Juvenile Justice NSW, NSW Department of Human Services, Annual Report 2008-2009, 54.
29. Juvenile Justice NSW, NSW Department of Human Services, Annual Report 2008-2009, 54.

30. Corrective Services, Australia 4512.0 (Australian Bureau of Statistics, December 2011) table 9
and 16. The disparity between Indigenous and non-Indigenous remand rates is even greater as
the overall remand rate includes Indigenous people.

31. JFitzgerald, Why are Indigenous Imprisonment Rates Rising? Bureau Brief No 41 (NSW Bureau
of Crime Statistics and Research, 2009).
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Table 4.6: NSW remand inmate population by Indigenous status

Census year Indigenous Non-Indigenous Unknown Total Percentage
1994 92 647 2 741 11.5%
1995 89 624 6 719 11.3%
1996 121 672 11 804 12.8%
1997 134 813 44 991 15.5%
1998 174 865 16 1055 16.3%
1999 198 1111 12 1321 18.1%
2000 203 1261 15 1479 20.1%
2001 265 1342 33 1640 21.0%
2002 288 1307 48 1643 20.9%
2003 348 1405 84 1837 22.7%
2004 325 1467 82 1874 21.8%
2005 380 1438 183 2001 22.2%
2006 430 1558 154 2142 23.5%
2007 460 1694 160 2314 24.2%
2008 460 1827 186 2473 25.1%
2009 534 1822 256 2612 25.2%
2010 504 1856 154 2514 24.4%
20111 570 2051 3 2624 26.4%

Source: Corrective Services NSW.

Bail refusal

436  Bail refusal rates are higher for Indigenous people. As Figure 4.11 shows, in the
New South Wales Local Courts in 2010, 15.4% of Indigenous people were balil
refused on finalisation of their matter, nearly three times higher than the proportion
of non-Indigenous people (5.5%).
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Figure 4.11: Bail status at finalisation, Local Court, 2010
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Source: NSW Bureau of Crime Statistics and Research (jh11-9943).

As noted in Chapter 3, the Bail Amendment (Repeat Offenders) Act 2002 (NSW)
had a disproportionate effect on remand rates for Indigenous defendants. Before
the 2002 amendment, 17% of Indigenous adults were in custody at finalisation.
After the amendment, nearly 20% were in custody. This compared with 6.5% of
non-Indigenous adults before the amendment, and 6.9% afterwards.*> BOCSAR
suggested that “this may be due to the high proportion of Indigenous defendants

who have a prior conviction”.*?

A 2009 BOCSAR study investigated the reasons for the increase in Indigenous
adults on remand between 2001 and 2008. It found that the number of Indigenous
people brought before court decreased during that period, but a higher proportion
were refused bail, and the average time spent on remand increased.*® This
indicates that detected offending did not increase, but release on bail became more
difficult to obtain.

We do not suggest that Indigenous people are being refused bail more often
because of their Indigenous status. A recent study by Weatherburn and Snowball
found that, “there is little evidence of racial bias in the granting and refusal of bail by
the New South Wales Local Court”.* The study found that Indigenous defendants

32. JFitzgerald and D Weatherburn, The Impact of the Bail Amendment (Repeat Offenders) Act
2002, Crime and Justice Bulletin No 83 (NSW Bureau of Crime Statistics and Research,

2004) 4, 5.

33. JFitzgerald and D Weatherburn, The Impact of the Bail Amendment (Repeat Offenders) Act
2002, Crime and Justice Bulletin No 83 (NSW Bureau of Crime Statistics and Research,
2004) 1, 7.

34. JFitzgerald, Why are Indigenous Imprisonment Rates Rising? Bureau Brief No 41 (NSW Bureau
of Crime Statistics and Research, 2009) 3, 4.

35. D Weatherburn and L Snowball, “The effect of Indigenous status on the risk of bail refusal”
(2012) 36 Criminal Law Journal 50, 57.
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are more than twice as likely to have previously breached a bail conduct
requirement and that they also have much longer criminal records. These factors,
they concluded, “account for the higher risk of bail refusal among Indigenous

defendants”.*®

Time on remand

The length of time Indigenous people spend on remand has also increased. In NSW
in 2001, Indigenous remandees spent, on average, 3.3 months in prison. In 2008,
the average time had increased to 4.2 months.*’

Young people

Indigenous young people are heavily over-represented on remand, with 38.5% of
those admitted to Juvenile Justice remand in 2010/11 being Aboriginal and Torres
Strait Islander young people.®®

Relying on unpublished data from BOCSAR, Bargen noted that in 2006-07 almost
one quarter of all Aboriginal children appearing in court in NSW were there for

“preach of bail conditions”.*®

A disproportionate impact

The Director of BOCSAR, Dr Don Weatherburn, gave evidence to the House of
Representatives Standing Committee on Aboriginal and Torres Strait Islander
Affairs on the disproportionate numbers of Indigenous people involved in the
criminal justice system, during which he said:

Whenever the justice system gets tougher, as it has in New South Wales and

other states, it always has a bigger impact on Aboriginal people than it does on
non-Aboriginal people.*°

Conclusion

The data presented in this Chapter demonstrates that the number of people in
unsentenced detention has increased rapidly in the last 20 years, and is significantly
higher than in comparable Australian jurisdictions. In particular, the rates of
unsentenced detention for Indigenous people and young people are of concern.

36. D Weatherburn and L Snowball, “The effect of Indigenous status on the risk of bail refusal”
(2012) 36 Criminal Law Journal 50, 56.

37. JFitzgerald, Why are Indigenous Imprisonment Rates Rising? Bureau Brief No 41 (NSW Bureau
of Crime Statistics and Research, 2009) 4.

38. Juvenile Justice NSW, NSW Department of Human Services, Annual Report 2010-2011, 151.

39. JBargen, “Juvenile justice: responding to Australia’s children and young people in trouble with
the law” (2008) 92 Reform 28, 31.

40. Parliament of Australia, House of Representatives Standing Committee of Aboriginal and Torres
Strait Islander Affairs, Official Committee Hansard, House of Representatives, 4 March 2010.
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4.45  Chapter 3 outlined the changes to the Bail Act that have had a significant impact on
the remand rates. BOCSAR has shown that the Bail Amendment (Repeat
Offenders) Act 2002 (NSW), in particular, had a significant impact on rates of bail
refusal and remand rates.** BOCSAR has also shown that bail presumptions exert a
significant influence on bail refusal.*? The evidence is clear that policy shifts have
contributed to a significant increase in the remand population.

4.46  As outlined in Chapter 3, this increase in remand rates appears to have resulted in
a reduction in failure to appear. Such evidence as there is does not suggest an
effect in reducing crime.*?

41. J Fitzgerald and D Weatherburn, The Impact of the Bail Amendment (Repeat Offenders) Act
2002, Crime and Justice Bulletin No 83 (NSW Bureau of Crime Statistics and Research, 2004).

42. L Snowball, L Roth and D Weatherburn, Bail Presumptions and Risk of Bail Refusal: An Analysis
of the NSW Bail Act, Issue Paper No 49 (NSW Bureau of Crime Statistics and Research, 2010).

43. See para 3.75-3.76.
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Introduction

Bail law is part of the criminal justice system. Its function is to set the framework for
decisions concerning the release or detention of defendants while proceedings are
pending. As discussed in Chapter 2, the value of liberty in a free society gives rise
to a set of principles embedded in our criminal justice system, including the
presumption of innocence and the principle of no punishment without conviction for
a criminal offence by due process of law. These principles are not absolute. In bail
law, they yield to public interests such as the preservation of the integrity of the
criminal justice system, the protection of the community and the protection of
individuals whose safety is threatened. But, because of the pre-eminent value of
liberty, they should yield only so far as is reasonably necessary after “the most
anxious consideration”.! The limits of reasonable necessity and the consequent
boundaries of bail law are a matter for policy judgment. That is the subject of this
report.

We recognise in this connection that, although detention while proceedings are
pending is not intended as punishment, it is imprisonment nonetheless. Having
been charged with a criminal offence but without the proceedings being finalised by

1. See para 2.37.
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5.6

5.7

5.8

5.9

due process, the person is denied liberty, removed from an ordinary life in society
and subjected to the hardships of prison life.

We will consider two aspects of the issue. First, we will consider the hardship of
imprisonment generally. Our main concern is with those who are detained pre-trial
but are either not convicted of any crime, or who are not sentenced to
imprisonment. For these defendants, the hardship of pre-trial detention is
particularly heavy.

The hardship of pre-trial imprisonment is of less concern in relation to those
defendants who are subsequently sentenced to imprisonment. Their pre-trial
imprisonment will be taken into account on sentence. However, a significant
proportion of persons detained while the proceedings are pending are not convicted
or do not receive a custodial sentence. (We will review the incidence of such cases
in some detail.)

Furthermore, at the time the decision regarding pre-trial detention is made, whether
the defendant will be found guilty or subject to a custodial penalty is unknown. That
is of importance in striking a balance between the value of liberty and reasonable
necessity when it comes to framing bail law.

Secondly, we will consider the additional impacts of imprisonment that are particular
to remandees, such as a lack of the opportunity to prepare for imprisonment
afforded to a person released while the proceedings are pending, and difficulty in
preparing for and participating in a trial.

The hardship of imprisonment

Physical and psychological hardship

To state the obvious, prison life is harsh, physically and psychologically. It is also a
deprivation of ordinary life in society in all its aspects concerning family,
employment, leisure and the enjoyment of life. Less obvious implications are
mentioned below.

Assaults and deaths in custody

In NSW, in 2010-11 prisoner on prisoner assaults occur at a rate of 13 per 100
prisoners.? In 2010-11 there were 16 deaths in custody nationally from apparent
unnatural causes, 10 of which occurred in NSW.?

Financial implications for the person and the person’s family

Employment may be lost as a consequence of imprisonment, and not regained on
release. The person acquires the stigma of having been to prison which may

2. Australia, Report on Government Services (Productivity Commission, 2012) ch 8 table 8A.14.
3.  Australia, Report on Government Services (Productivity Commission, 2012) ch 8 table 8.1, 8.16.
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compromise re-employment. Cessation of income may mean foreclosure on a
mortgage or the loss of a tenancy with implications not only for the person but for
the person’s family including children. In the worst cases, the family may become
destitute and homeless. Goods under finance, such as a car or household furniture,
may be repossessed.

Effect on others generally

In Edwards, Chief Justice Gleeson spoke of the effect of a custodial sentence on
family and others. The passage has equal application to detention pending
proceedings:

[S]entencing judges and magistrates are routinely obliged, in the course of their
duties, to sentence offenders who may be bread-winners of families, carers,
paid or unpaid, of the disabled, parents of children, protectors of persons who
are weak or vulnerable, employers upon whom workers depend for their
livelihood, and many others, in a variety of circumstances bound to result in
hardship to third parties if such an offender is sentenced to a term of full-time
imprisonment.”

In order to maintain face-to-face contact, family and friends are required to find the
time, juggle childcare and other responsibilities and travel often long distances to
meet restricted visiting times under stressful visiting conditions.® Family and friends
also assist in securing and liaising with legal representatives, supply clothing and
pay money into prison accounts to buy food, cigarettes and toiletries. A range of
other responsibilities such as contacting employers, social security, medical and
welfare authorities, service providers, creditors and others, falls on family and
friends.

Special effect on children

The 2009 NSW Inmate Health Survey revealed that 49% of female inmates and
43% of male inmates were the parent of at least one child under the age of 16,
including foster children and step-children. Not all of these children were dependent
on the prisoner. Thirty percent of female inmates reported having a child under 16
dependent on them immediately before being incarcerated, as did 26% of male
inmates.®

If the accused person is a parent then the burden of childcare falls upon the partner,
mainly women. Where the accused person in custody is a single mother or woman

4.  Edwards v The Queen (1996) 90 A Crim R 510, 515 (James and Ireland JJ concurring).

5.  F Begg, Serving Time on the Outside: A Survey of Visitors to Correctional Centres in the Wacol
Region, Queensland (Australian Community Safety and Research Organisation, 2002);
J McHutchison, Visiting the inside: A survey of visitors to NSW Correctional Centres, Research
Publication No 43 (NSW Department of Corrective Services, 2000).

6. D Indig and others, 2009 Inmate Health Survey: Key Findings Report (NSW Justice Health,
2010) 38.
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with an unsupportive, incapable or working partner, children are often transferred to
relatives, parents or grandparents, or in some cases taken into state care.’

Dennison, Foley and Stewart (2005) reviewed the literature regarding the impact of
parental incarceration on children, and found that reactions include bedwetting,
anxiety, violence, distrust of legal authorities and abuse from peers. The trauma of
separation can damage parent-child bonds and contribute to maladaptive behaviour
patterns.® Children of prisoners are more likely to offend themselves, but these
children have usually been exposed to multiple risk factors.’

While these effects are obviously more potent in the case of a lengthy prison
sentence, they are nonetheless relevant in relation to pre-trial custody awaiting trial,
which can lengthy.

Effect on community

The incarceration of accused people has the potential to affect the wider
community, particularly if that community is affected by high imprisonment rates and
other forms of dysfunction and disadvantage. Leading US researchers Rose and
Clear found that there may be a ‘tipping point’ in certain communities so that crime
increases once incarceration reaches a certain level. It has been said that high
rates of imprisonment break down the social and family bonds that guide individuals
away from crime, remove adults who would otherwise nurture children, deprive
communities of income, reduce future income potential, and engender a deep
resentment toward the legal system. As a result, as communities become less
capable of maintaining social order through family or social groups, crime rates go
up'lo

Given that Indigenous Australians comprise 25% of the Australian prison
population, some commentators argue that in certain Aboriginal communities “we
may have already reached that ‘tipping point’ where excessive imprisonment rates
are actually causing crime”.!* In these circumstances, imprisonment becomes
normalised and loses any potential deterrent effect. This is a further reason for
caution in setting a framework for bail decisions which may result in imprisonment

while proceedings are pending.

7.  Onthe link between the welfare and juvenile justice systems with particular reference to young
women see K McFarlane, “From Care to Custody: Young Women in Out-of-Home Care in the
Criminal Justice System” (2010) 22(2) Current Issues in Criminal Justice 345; K Carrington,
Offending Girls: Sex Youth and Justice (Allen and Unwin, 1993); K Carrington, Offending Youth:
Sex Crime and Justice (Federation Press, 2009).

8. S Dennison and others, Understanding Experiences and Needs of Families of Prisoners (Griffith
University, 2005) 10-13.

9. S Dennison and others, Understanding Experiences and Needs of Families of Prisoners (Griffith
University, 2005) 13-14.

10. D Stemen, Reconsidering Incarceration: New Directions for Reducing Crime (Vera Institute of
Justice, 2007) 6 referring to D Rose and T R Clear, “Incarceration, Social Capital and Crime:
Implications for Social Disorganization Theory” (1998) 36 Criminology 441, 457.

11. D Brown, “The Limited Benefit of Prison in Controlling Crime” (2010) 22(1) Current Issues in
Criminal Justice 137, 141.
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The criminogenic effect of imprisonment

Where a person has been charged with a criminal offence, particularly a serious
offence, the common response can be that the person should be kept in custody
until they have been dealt with by the courts. In this Report, we recognise that there
may be reasons in the particular case justifying such detention. However, it should
also be recognised that imprisonment will not necessarily prevent more crime than it
causes. The capacity of imprisonment to cause crime is known as its criminogenic
effect.

Researchers and corrections authorities recognise that imprisonment may increase
the likelihood of subsequent offending. The potentially criminogenic effects of
incarceration fall into three categories:

» the effects of incarceration itself, including “prisons as ‘schools of crime’ effects;
the fracturing of family and community ties; hardening and brutalisation; and the
deleterious effects of imprisonment on mental health”;

» post-incarceration crime-producing effects, including “labelling; deskilling;
reliance on criminal networks built up in prison; reduced employment
opportunities; and reduced access to benefits and social programs”;

» third-party effects, including “crime-producing effects on the families of offenders

and their communities”.*?

In response to a request from this Commission, Corrective Services NSW (CSNSW)
provided a summary of research on the impact of incarceration on re-offending.*?
Three studies were cited which indicated the potential for incarceration to increase
offending:

* A major meta-study compared 23 studies in the literature containing 27
comparisons between custodial and non-custodial sanctions. It found in 11
comparisons the re-offending rate was lower after non-custodial sanctions; in 14
comparisons there was no difference; and in two, custodial sanctions produced
lower rates of re-offending.™*

» A Canadian study involving large numbers of offenders (68,248) showed an
increase of re-offending of 3% for those incarcerated over those in non-custodial
settings. There was “some tendency” for offenders with a lower risk of
reoffending to be “more negatively affected by the prison experience” in that

12. D Brown, “The Limited Benefit of Prison in Controlling Crime” (2010) 22(1) Current Issues in
Criminal Justice 137, 141. See generally M H Pritikin, “Is Prison Increasing Crime?” (2008) 6
Wisconsin Law Review 1049; C Daoust, The Paradox in Incarceration and Crime, Directed
Research (Justice Action, 2008); T V Kovandzic and L M Vieraitis, “The Criminogenic Effects of
Imprisonment: Evidence from State Panel Data, 1974-2002" (2007) 6(3) Criminology and Public
Policy 589.

13. Corrective Services NSW, Advice, Partnerships and Community Engagement, Offender Services
and Programs, Issue: Law Reform Commission Enquiry in Relation to Bail Legislation Review —
Impact of Incarceration on Re-Offending (Trim D2011/426586, 15 September 2011).

14. P Villettaz, M Killias, and | Zoder, The Effects of Custodial vs. Non-custodial Sentences on Re-
Offending: A Systematic Review of the State of Knowledge, Campbell Systematic Reviews 13
(The Campbell Collaboration, 2006).
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those who spent longer in custody had a higher rate of re-offending (4%) than
those who spent less time in custody.'®

= A NSW Bureau of Crime Statistics and Research study matched pairs of
convicted burglars and offenders convicted of non-aggravated assault and
compared those who received a prison sentence with those sentenced to a non-
custodial sentence. It found that “offenders who received a custodial term were
slightly more likely to re-offend than those who received a non-custodial
penalty”. The effect as measured was statistically significant for the non-
aggravated assault offenders although not for the burglars.*®

521  CSNSW, however, added an important caveat to the consideration of the studies
reviewed:

none of the research exploring incarceration and future re-offending has been
conducted on remand populations. Therefore, in order to consider the impact
incarceration may have, it is valuable to consider the characteristics of both
remand and remandees, and the exact mechanisms by which incarceration may
impact upon rates of re-offending.*’

522  CSNSW drew the following conclusion from the research it reviewed:

Attempts to reduce rates of remand should target those who pose a lower risk of
further offending since the community can anticipate the least harm from these
individuals while at liberty.*®

Remandees not found guilty or who do not receive a custodial
sentence

5.23 A significant proportion of adults who are remanded in custody at some stage of the
proceedings have all charges dismissed or, having been convicted, do not receive a
custodial sentence. A large majority of young people who are remanded in custody
at some stage in the proceedings are not convicted or, having been convicted, do
not receive a control order.® This situation has implications for the individuals
concerned and for the state in terms of cost.

15. P Gendreau and C Goggin, The Effects of Prison Sentences on Recidivism, User Report 3
(Solicitor General, Canada, 1999).

16. Corrective Services NSW, Advice, Partnerships and Community Engagement, Offender Services
and Programs, Issue: Law Reform Commission Enquiry in Relation to Bail Legislation Review —
Impact of Incarceration on Re-Offending (Trim D2011/426586, 15 September 2011) citing
D Weatherburn, The Effect of Prison on Adult Re-Offending, Crime and Justice Bulletin No 143
(NSW Bureau of Crime Statistics and Research, 2010).

17. Corrective Services NSW, Advice, Partnerships and Community Engagement, Offender Services
and Programs, Issue: Law Reform Commission Enquiry in Relation to Bail Legislation Review —
Impact of Incarceration on Re-Offending (Trim D2011/426586, 15 September 2011) 4.

18. Corrective Services NSW, Advice, Partnerships and Community Engagement, Offender Services
and Programs, Issue: Law Reform Commission Enquiry in Relation to Bail Legislation Review —
Impact of Incarceration on Re-Offending (Trim D2011/426586, 15 September 2011) 6.

19. A control order is equivalent to a custodial sentence for adults.
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Remanded and found not guilty

In 2010, 8.2% of those on remand when Local Court proceedings were finalised had
all charges dismissed or “otherwise disposed of”,?° 8.7% in Children’s Court
proceedings, and 8.1% in higher courts proceedings (Tables F.3, F.4, F.5 in
Appendix F). In that year, more than 500 adults and almost 100 young people, who
were on remand when the proceedings were finalised, were not found to be guilty of
any offence.

These figures underestimate the problem. They do not include people remanded in
custody at an earlier stage in the proceedings and granted bail before the
proceedings are finalised. That would include cases where conditions of release on
bail (for example, financial security) have not been satisfied promptly, cases where
bail was refused by police and granted by the Local Court or the Children’s Court,
cases where bail was refused by the Local Court or the Children’s Court and
granted by a higher court, and cases where a person has been held in custody
temporarily following arrest for failure to comply with a conduct requirement. No
statistics are available showing the number of such cases in which there is
subsequently no finding of guilt. But given the high number of short term remands,*
the incidence would be considerable.

It is a matter of concern that many people who are not found guilty of any offence
are imprisoned for even a short period of time, let alone until the proceedings are
finalised. While this is undoubtedly an inevitable feature of even the most fair and
reasonable system of pre-trial detention, in individual cases it is hard to see it as
anything other than unjust. While the criminal justice system must recognise
situations where pre-trial detention is justified, it is also important to minimise the
incidence of detention of people who are ultimately not found to be guilty.

Remanded and no custodial sentence

Another area of concern exists in relation to those who are in custody on remand for
a time before the proceedings are finalised and who do not receive a custodial
sentence.

In 2010, 34% of those found guilty in the Local Court and on remand when the
proceedings were finalised did not receive a custodial sentence, 26% in the
Children’s Court and 2% in the higher courts (Tables F.6, F.7 and F.8 in Appendix
F). In that year, more than 2000 adults and almost 200 young people who were
found guilty and were on remand when the proceedings were finalised did not
receive a custodial sentence or order.

In one respect, these figures are likely to understate the effect. As in the case of
those who are on remand and who are not found guilty of an offence, these figures
take no account of cases where bail was initially refused by police or a court and
subsequently granted before the proceedings were finalised. Again, the number of
additional cases would be substantial.

20. This is primarily where the prosecution decides not to proceed.
21. See para4.13-4.18.
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In another respect, the statistics overstate the situation. That is because there may
be cases where the court believes a short custodial sentence is appropriate but
does not impose such a sentence because of the time spent in custody on remand.
In such a case, the court might consider imposing a bond instead. Such cases
would then be included in the statistics for no custodial sentence, notwithstanding
that the court was of the opinion that a custodial sentence was warranted and had,
in effect, been served. However, this is not likely to be a substantial compounding
factor because good sentencing practice is to the contrary. What should be done in
such a case is to backdate an appropriate custodial sentence to take into account
the time in custody on remand. It is reasonable to assume that this happens in most
cases.

These cases of time in custody on remand which are found not to warrant a
custodial sentence, when the court considers all the circumstances, are again a
matter of concern and, from the individual's perspective, an occasion of injustice.
Again, we conclude that, while the criminal justice system must recognise situations
where pre-trial detention is justified, it is also important to minimise the detention of
people whose offending is ultimately found not to warrant imprisonment as a
sanction.

Most young people do not receive a control order

Statistics from a different source confirm the extent of the problem in relation to
young people. These statistics are for young people who have been on remand at
any stage in the proceedings as distinct from being on remand when the
proceedings are finalised. They show that approximately 80% of them do not
receive a control order. That has consistently been the situation for the last five
years. This is shown in Figure 5.1.

Figure 5.1: Young people who are remanded and receive a control order
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Again, there is the possibility that a control order has not been imposed in some of
these cases because of the time spent in custody while the proceedings were
pending. However, for the reasons given above regarding good sentencing practice
and given the extent of the disparity, that is not likely to be a substantial qualifying
factor.

Such a large figure for young people who spend time in custody on remand and do
not receive a control order is a matter of concern. It highlights the need to consider
closely and carefully the situation of young people.

Effects of imprisonment which are particular to remandees

In this section we consider those effects of imprisonment that are particular to
remandees.

No opportunity to prepare for prison

Typically, when a person is refused bail, the period of detention commences
immediately on arrest by police and continues uninterrupted until the proceedings
are finalised unless a court grants bail in the meantime. The abrupt commencement
of imprisonment means that the defendant is unable to make arrangements
regarding family responsibilities, employment, accommodation, storing property or
financial arrangements. The Taking Justice into Custody report referred to the
disadvantage of an unprepared admission to prison in terms of having “little or no

opportunity to close the business, ‘tie up loose ends’ or complete projects”.?

Higher rate of assaults

The CSNSW submission stated that “owing to the nature of the operations, and the
high rates of movement of inmates between facilities, many remand and reception
centres experience higher rates of assault”.”®> The CSNSW submission noted, for
example, that the assault rate in 2009-10 at the Metropolitan Reception and
Remand Centre (MRRC) was 18.7% compared with 8.2% at Lithgow Correctional
Centre which is a maximum security prison for sentenced prisoners.?*

Effects on a fair trial

The disadvantages of being in detention pending trial have long been recognised.
Judge Cross mentioned them in Wakefield in 1969. He said:

22. A Grunseit, S Forell and E McCarron, Taking Justice into Custody: The Legal Needs of Prisoners
(Law and Justice Foundation of NSW, 2008) 66.

23. Corrective Services NSW, Response to NSWLRC Questions for discussion, 15.
24. Corrective Services NSW, Response to NSWLRC Questions for discussion, 15.
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Prima facie it is desirable that the preparation of the defence be allowed to take
place in circumstances of approximate parity with those in which the prosecution
is prepared.”®

The 2008 Taking Justice into Custody report identified several respects in which a
person on remand may be at a disadvantage in preparation for trial compared with a
person on bail. It mentioned difficulties in obtaining legal representation, difficulties
in communicating with legal representatives, and communication being
compromised by the person’s emotional state.”® The extent of such difficulties
should not be over-stated but it cannot be doubted that the flexibility and
effectiveness of communication with legal representatives is compromised to some
extent by the person being in custody.

Defendants who are on remand rather than on bail are also at a disadvantage
during a trial. The Taking Justice into Custody report noted that tiredness was
frequently reported among prisoners who had been woken at 4.30am, strip-
searched, and put on a truck which frequently travelled to a number of court
houses, before being placed in court cells, prior to being brought into court.?’

Members of this Commission have noted the problem of fatigue from their own
observations in court.

Effects on guilty pleas, conviction and sentences

Defendants who are in custody on remand plead guilty at a greater rate than those
who are on bail. In the Local Court, 52.9% of those on remand plead guilty,
compared with 49.2% of those on bail (Table F.3). In the Children’s Court, 49.8% of
those on remand plead guilty, compared with 44.4% of those on bail (Table F.4). In
the higher courts: 83.1% plead guilty, compared with 67.5% of those who are on
bail (Table F.5).

It is possible that this disparity is because bail is more likely to be refused when the
case against the person is strong. It may also be, however, that the disparity is at
least partly due to people having been refused bail. It is reasonable to assume that
there are cases, particularly cases where a short sentence is likely, where a person
on remand might plead guilty in the hope of bringing an end to the detention earlier
than might otherwise be the case.

The Taking Justice into Custody Report cited instances of “inmates who pleaded
guilty to avoid having to travel back and forth to court for a trial”, given the early start
and unpleasant travelling and holding conditions.?®

25. R v Wakefield (1969) 89 WN (Pt 1) (NSW) 325, 326.

26. A Grunseit, S Forell and E McCarron, Taking Justice into custody: The Legal Needs of Prisoners,
(Law and Justice Foundation of NSW, 2008) xvii-Xix.

27. A Grunseit, S Forell and E McCarron, Taking Justice into custody: The Legal Needs of Prisoners,
(Law and Justice Foundation of NSW, 2008) 187.

28. A Grunseit, S Forell and E McCarron, Taking Justice into custody: The Legal Needs of Prisoners,
(Law and Justice Foundation of NSW, 2008) 188.
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The criminogenic effect of mixing with sentenced prisoners and high risk
remandees

CSNSW has advised that “an important rule of correctional practice” is that “lower
risk offenders should not be mixed with higher risk offenders”.?® This advice is
based on research indicating that mixing offenders in this way can results in
increased reoffending risks among the lower risk offenders.

CSNSW informed us that there are dedicated remand centres in Sydney for adult
prisoners and dedicated remand wings of prisons in major regional centres; that
CSNSW has a policy of keeping remand prisoners separate from sentenced
prisoners in such facilities, but that this is not always practicable.*

Even where separation from the general prison population is achieved, CSNSW has
advised that it is not possible to separate remandees with a high risk of re-offending
from remandees with a low risk of re-offending as there is currently no attempt to
complete assessments of the risk of re-offending for unsentenced inmates.®
Accordingly, “those at lower risk of further offending are likely to associate with
those at higher risk of offending”.®® It is, therefore, likely that imprisonment on
remand, for at least some defendants, has a criminogenic effect, that is, “the

incarceration experience may increase the risk of further offending”.*®

Unavailability of rehabilitation programs

As mentioned in Chapter 2, one of the ways in which the criminal justice system
aims to prevent crime is by rehabilitating the offender, but “remanded inmates have
limited access to the programs offered at correctional centres.”*

This comes about because it is inappropriate to place unsentenced prisoners in
offence-focused programs and because their custody period is uncertain. In the
result, there is no access to anger management and sex offending programs which
necessitate admission and acceptance of offending behaviour; and other programs
requiring a set participation period are not available because of the uncertainty as to
how long the person will be in prison.®®

If the person is convicted and sentenced to a custodial offence, the sentence is
backdated to take account of the time on remand. The person will then serve less
time after sentence — and possibly no time, in the case of a short sentence — than

29. Corrective Services NSW, Advice, Partnerships and Community Engagement, Offender Services
and Programs, Issue: Law Reform Commission Enquiry in Relation to Bail Legislation Review —
Impact of Incarceration on Re-Offending (Trim D2011/426586, 15 September 2011) 2.

30. Telephone interview with Assistant Commissioner Mr L Grant on 5 March 2012.
31. Corrective Services NSW, Response to NSWLRC Questions for discussion, 21.

32. Corrective Services NSW, Advice, Partnerships and Community Engagement, Offender Services
and Programs, Issue: Law Reform Commission Enquiry in Relation to Bail Legislation Review —
Impact of Incarceration on Re-Offending (Trim D2011/426586, 15 September 2011) 4-5.

33. Corrective Services NSW, Advice, Partnerships and Community Engagement, Offender Services
and Programs, Issue: Law Reform Commission Enquiry in Relation to Bail Legislation Review —
Impact of Incarceration on Re-Offending (Trim D2011/426586, 15 September 2011) 2.

34. Corrective Services NSW, Response to NSWLRC Questions for discussion, 10.
35. Telephone interview with Assistant Commissioner Mr L Grant on 5 March 2012.
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5.51

5.52

5.53

5.54

5.55

would have been served if the person had been released pending the proceedings.
The person may then miss out, either totally or in part, on an appropriate
rehabilitation program where the program is not available to remandees.

Financial cost to the community

The cost of keeping a person in prison in NSW is, on average, $276 per day
including net operating expenditure and capital cost.®*® A Juvenile Justice NSW
submission cited a figure of $589 per day to keep a young person in detention.®’

CSNSW advise that “remand inmates are some of the most resource intensive
inmates in the correctional system...because, despite many being in custody for
only a few days, remand inmates require screening, intense monitoring, escorts,

and security around family and legal visits”.*®

The potential for savings arises in the following ways.

= Reducing the number of people who are remanded in custody and ultimately not
found guilty of an offence, or who are ultimately not given a custodial sentence,
or not given a custodial sentence as long as the time on remand. As we have
observed, the number of adults in this category is likely to be significant. In the
case of young people, the number is demonstrably large.

= Reducing the number of people who are remanded in custody and are both
convicted and sentenced to imprisonment as a penalty for the offence. In such
cases, time on remand counts towards sentence but is more costly, because of
the issues mentioned in paragraph 5.52, than time served on sentence.

= Reducing the number of people remanded in custody for short periods, and
thereby reducing the high cost of transporting and processing short stay
remandees, of whom there are many. This is particularly so in relation to young
people, where the typical duration of a remand admission is very short, and who
must always be transported to a juvenile detention centre.

The smaller the number of people who are remanded in custody, the lower the
expected cases in all the above categories. An overall reduction in the number of
people on remand can be expected to result from the recommendations made in
this Report, by better targeting detention to those who must be detained to prevent
failure to appear, to protect the integrity of the justice system, and to protect the
safety of the community and particular individuals.

Justice reinvestment

The CSNSW submission noted that “the daily cost of incarceration for many people
on remand is not cost effective, and that this expenditure could be utilised in
another way to reduce re-offending/recidivism”.*® This observation is consistent with

36. Australia, Report on Government Services (Productivity Commission, 2012) ch 8 table 8A.7.
37. Juvenile Justice NSW, Submission BA35, 16.

38. Corrective Services NSW, Submission BA29, 2.

39. Corrective Services NSW, Submission BA29, 2.
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an approach known as “justice reinvestment”. Justice reinvestment involves moving
funds away from more expensive, often end-of-process, crime control options that
have been shown to be less effective (for example incarceration) and supporting
more effective programs that target the factors that cause offenders to commit
crime.*® The approach aims, at the least, to be cost neutral once the effects flow
through, with less crime and consequently fewer custodial sentences generating the
savings in prison costs to fund better ways of controlling crime.

A number of agencies and reports have called for the adoption of justice
reinvestment policies in Australia, including the current and immediate past
Aboriginal and Torres Strait Islander Social Justice Commissioners, beginning with
the 2009 Social Justice Report;41 the Legal and Constitutional Affairs Committee;*
the Noetic Report (a review of the NSW Juvenile Justice system);*® and most
recently, the House of Representatives Standing Committee on Aboriginal and
Torres Strait Islander Affairs in its report on the over-incarceration of Indigenous
young people, Doing Time — Time for Doing.44 Support for a reduction in prison
numbers is coming from non-traditional sources such as business leaders. A Pew
report, Right Sizing Prisons: Business leaders make the case for corrections reform,
refers to US business leaders across various states “adding their voices to calls for

more cost-effective ways to protect public safety and hold offenders accountable”.*

Conclusion

This chapter has reviewed some of the research evidence concerning the social,
legal and financial consequences of being held in custody on remand. These
consequences are often damaging to the individuals involved, to their families and
to children in particular, and costly to the State. Some of these damaging
consequences go to the nature and effects of incarceration in common to all
prisoners, whether on remand or sentenced. Some of the consequences, such as
those concerning preparation for trial and participation in the trial process itself, are
particular to remand prisoners.

The potential for cost saving in this area appears to be significant. With the time
available we have not undertaken cost benefit modelling. However, this may be a

40. T Lanning, | Loader and R Muir, Redesigning Justice: Reducing Crime Through Justice
Reinvestment (2nd ed, Institute for Public Policy Research, 2011) 4.

41. Aboriginal and Torres Strait Islander Social Justice Commissioner, Social Justice Report 2009
(2010).

42. Parliament of Australia, Senate Legal and Constitutional Affairs References Committee, Access
to Justice (2009) Recommendation 21.

43. Noetic Solutions, A Strategic Review of the New South Wales Juvenile Justice System, Report
for the Minister for Juvenile Justice (2010).

44. Parliament of Australia, House of Representatives Standing Committee on Aboriginal and Torres
Strait Islander Affairs, Doing Time - Time For Doing: Indigenous Youth in the Criminal Justice
System (2011).

45. Pew Center on the States, Right Sizing Prisons: Business Leaders Make the Case for
Corrections Reform, Public Safety Performance Project, Reform Issue Brief (2010) 1. See also:
M Steketee, “Smith Takes Electoral Sting Out of Crime” The Australian (29 May 2010);
D Stemen, Reconsidering Incarceration: New Directions for Reducing Crime (Vera Institute of
Justice, 2007); A Travis and A Hirsch, “Kenneth Clarke Pledges to Cut Daily Prison Population”
Guardian (20 October 2010).
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valuable exercise to undertake and one we would support. Of significant concern is
the potential for detention and its effects to be criminogenic — that is, a cause of
further offending. There are clearly cases where detention while proceedings are
pending is justified. But detention comes at a financial and social cost, to the
individual and the community. Our recommendations recognise the consequences
and cost of detention while preserving the function of bail law in protecting the
integrity of the criminal justice process and promoting the safety of the community.
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The language of the Act
Plain English
6.1 As a matter of principle the law and the processes of the law should be intelligible to
the ordinary citizen. This principle has been recognised repeatedly in relation to bail
legislation. In 1976, in the report which led to the enactment of the Bail Act, the Balil
Review Committee said:
The vocabulary of the nineteenth century is inappropriate to bail in 1976. All
laws governing bail should be stated in precise but simple words which can
readily be understood by the layman. No system of criminal justice can operate
and be seen to operate fairly if the people whom it regulates cannot establish
easily their rights and obligations under it.!
6.2 In its 2007 report reviewing the Bail Act 1977 (Vic) the Victorian Law Reform

Commission said:

Bail has a profound impact on the tens of thousands of people who are arrested
every year and the many victims of crime affected by their actions. Despite this,
it appears little regard was given to the needs of the Act's audience when it was
drafted...Legislation should be drafted so that people who are affected by it can
understand it. This is especially so in the case of bail because the legislation
includes many important legal rights and responsibilities.”

1. NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 13.
2. Victorian Law Reform Commission, Review of the Bail Act, Final Report (2007) 24.
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6.3

6.4

6.5

6.6

6.7

In its 2010 report Review of Bail Act 1978, the NSW Department of Justice and
Attorney General, Criminal Law Review said:

The current Act is complex and difficult to understand. Courts and legal
practitioners are often confused by the application of the Act and accused
people placed in a disadvantaged position by the complexity.

The drafting and style of the Act have remained much the same as they were in
1978. The Act has not been comprehensively updated or modernised since it
was enacted.’

The review said that the Bail Act should be redrafted in simpler language.*

The terms “bail” and “grant bail”

The major issue concerning the language of the current legislation is the use of the
term “bail” and the expression to “grant bail”. This was the language of the common
law.®

In its 1976 report, the Bail Review Committee® recommended retention of the
common law terminology, to “grant bail”. In the result, s 6 of the Bail Act, as
introduced and as it continues, provides that “[b]ail may be granted in accordance
with this Act”.” The term “to grant bail” is used throughout the Act.®

The Bail Review Committee gave thought to abandoning the term ‘bail’ but opted to
retain it. The Committee gave its reasons for retaining the term:

The term “bail” itself is technically inappropriate to describe the system of pre-
trial release. Historically, “bail” applied only to release on financial
recognizances, yet money bail is only one of a number of conditional and
unconditional forms of release appropriate to the period before trial. Already
courts in New South Wales commonly impose a variety of non-financial
conditions such as requirements of reporting, or else allow defendants to go at
large without any conditions at all. The Committee recommends later that much
more emphasis should be placed on these non-financial forms of release.

Despite this, the Committee does not propose that the word “bail” be replaced
with a more general term such as “release”. “Release” is itself objectionable in
situations where people are not already in custody, as where they are appearing
from bail or in answer to a summons. The more precise term “pre-trial release”
is even more objectionable, implying as it does that the bail decision is only
relevant before trial has begun. Moreover, most people understand “bail” as
meaning all forms of pre-trial release, not merely financial ones. It seems more
sensible therefore, to retain the widely accepted word, emphasizing in

3. NSW, Department of Justice and Attorney General, Criminal Law Review, Review of Bail Act
1978 (NSW) (2010) 29.

4, NSW, Department of Justice and Attorney General, Criminal Law Review, Review of Bail Act
1978 (NSW) (2010) 29.

See Ch 3.

NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976).
Bail Act 1978 (NSW) s 6.

See for example Bail Act 1978 (NSW) s 8A-9D, 17, 23, 26-30B.

© N o O
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legislation that “bail” is intended to cover all forms of release, with or without
conditions and whether on financial or non-financial terms.’

It is questionable whether most people would understand “bail” as meaning “any
form of pre-trial release, not merely financial ones”.'® Recourse to The Shorter
Oxford English Dictionary*! suggests otherwise. It defines the word “bail” as follows
(omitting from the passage two obsolete usages).

3.  Temporary delivery or release of a prisoner who provides security to
appear for trial.

4.  Security given for the release of a prisoner awaiting trial.*

It is clear though that the main reason for retaining the term “bail”, despite the
Committee’s obvious misgivings about its use, was the difficulty it had in finding a
satisfactory alternative. Such a concern is now dispelled by the bail legislation, at a
federal level, of the United States and of Canada.'® The United States Code is titled
“Release and detention pending judicial proceedings”.** The Canadian Code is titled
“Interim Judicial Release”.’® Both codes consistently use the word “release” rather
than "bail” or “grant bail”.

The Committee also saw a difficulty in using the term “release” to cover situations
where the person is not in custody.® We do not share that concern. Where a
person is before a court that has the power to detain, it is appropriate that a
decision not to do so is expressed as one to release.

This is borne out by closer examination of the current provision and of the
alternative. Section 15 provides that a person “may be granted or refused bail in
accordance with this Act, notwithstanding that the person is not in custody”.’’ The
word “bail” is defined in the statute as meaning “authorisation to be at liberty under
this Act, instead of in custody”.’® So, a person who is not in custody may be
“granted authorisation to be at liberty, instead of custody”. In terms of the language
and logic of the current Act, granting “authorised liberty”, instead of custody, to a
person who is not in custody makes sense because the court has the power to
detain. In the same way, in terms of our language, a decision to “release” a person
who is not in custody makes sense because the court has power to detain. For
these reasons we find no difficulty with the use of the term “release” in this context.

9. NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 13.

10. NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 13.

11. Shorter Oxford English Dictionary (6th ed, Oxford University Press, 2007).

12. Shorter Oxford English Dictionary (6th ed, Oxford University Press, 2007).

13. United States Code 18 USC § 3142-3144; Criminal Code, RSC 1985, ¢ C-46 s 515.
14. United States Code 18 USC ch 207.

15. Criminal Code, RSC 1985, ¢ C-46 s 515.

16. NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 13.

17. Bail Act 1978 (NSW) s 15.

18. Bail Act 1978 (NSW) s 4.
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6.12

6.13

6.14

6.15

6.16

Submissions

In questions we posed for comment at the outset of this reference, we included a
question as to whether the terminology of the Bail Act should be changed.'® We
gave, as an example of possible revision, the possibility of replacing the expression
‘grant of bail' with the expression ‘pre-trial release’. Most respondents did not
address this question in their submissions. The Public Defenders answered “Yes” to
the proposal.? All others who responded to the question were either opposed to the
proposal or did not see any advantage in making a change of the kind proposed.*

Reasons for change

We advance three reasons for change in the terminology of “bail” and “grant bail”.
First, the language of the Bail Act in this regard is not plain English, and processes
expressed in such terms are not conducted in plain English. The terms “bail” and
“grant bail,” as used in the Bail Act, are capable of being understood with accuracy
and confidence only by people who are familiar with the processes under the
legislation. From these processes they derive a common understanding of what is
meant by the expressions. The law and the processes under the law should be
readily understandable by anyone.

Our report draws attention to the complexity and convolutions of the present
legislation and recommends changes to simplify the code. If our recommendations
are substantially accepted, it will be necessary to redraft the legislation. That would
be an opportunity, not only to restructure the Act to provide a logical sequence of
processes, but also an opportunity to express bail law in plain terms that are readily
understandable to the lay person.? The opportunity should not be lost.

A second reason for change is that the terminology of “bail” carries an unfortunate
connotation. The word implies that liberty is something to be bestowed by agencies
of the state rather than a human right that is curtailed in certain defined
circumstance for compelling reasons. This is apparent from the definition of “bail” in
the legislation, as “authorised to be at liberty under this Act, instead of in custody”.
Speaking of bail as being something to be “granted” fortifies this connotation. The
Act should be concerned with justifying detention, rather than authorising liberty.

That the implication is unstated makes it the more dangerous, because it is
subliminal. The danger is that the terminology contributes to a mindset that a person
accused of criminal conduct should not be accorded the privilege of bail. While
there may be good reasons for detaining a person before trial, this mindset runs

19. NSW Law Reform Commission, Bail, Questions for Discussion (2011) 18.3.
20. M lerace, Submission BA16, 7.

21. Law Society of NSW, Submission BA5, 21; R Moloney, Submission BAG, 2; F Mersal,
Submission BA10, 13; NSW Young Lawyers, Submission BA11, 14; Aboriginal Legal Service
NSW/ACT Ltd, Submission BA14, 54; Legal Aid NSW, Submission BA17, 27; Redfern Legal
Centre, Submission BA18, 15; D Shoebridge, Submission BA19, 13; NSW, Office of the Director
of Public Prosecutions, Submission BA21, 18; NSW, Department of Family and Community
Services, Submission BA24, 18; Children’s Court of NSW, Submission BA33, 8; NSW Police
Force, Submission BA39, 42-3.

22. NSW, Department of Justice and Attorney General, Criminal Law Review, Review of Bail Act
1978 (NSW) (2010).
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counter to fundamental principles of our criminal justice system, such as the
presumption of innocence. Clear language such as the term “release”, which carries
no such implication, is preferable to “bail”.

Conclusion concerning the language of the Act

We recommend a change in the language of the legislation:
= “grant bail” should become “release pending proceedings”; and
=  ‘“refuse bail” should become “detain pending proceedings”.

The word proceedings should be defined to include trial, a sentencing hearing or an
appeal.

We recommend use of the word ‘authority’ as a general term to include police
officers, authorised justices (who are court staff) and courts having authority to
release a person at any stage before completion of the proceedings. The term is
taken from the Draft Bail Bill produced as part of the 2010 departmental review.?
The term “authority” is convenient for use in provisions that relate to processes
common to all decision-makers. Where a provision relates only to one type (for
example police, or courts), it could be worded in that way.

Consequential amendments

Consequential amendments would be required to statutes referring to “bail” or
“granting bail” to accord with the language of a new Bail Act. For example, s 11 of
the Crimes (Sentencing Procedure) Act 1999 (NSW) provides that a court that finds
a person guilty of an offence may make an order adjourning the proceedings “and
granting bail to the offender in accordance with the Bail Act 1978", for certain
purposes.

Recommendation 6.1: The language of the Bail Act

(1) A new Bail Act should be drafted in plain English language, so as to
be readily understandable, and with a clear and logical structure.

(2) The terminology used in the new Bail Act should be changed:

“release pending proceedings” should replace “bail” and “grant
bail”

“detain pending proceedings” should replace “refuse bail”.

(3) Proceedings should be defined to include trial, and a sentencing
hearing or an appeal.

23. NSW, Department of Justice and Attorney General, Criminal Law Review, Draft Bail Bill 2010, 3.
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6.21

6.22

6.23

6.24

The structure of the Act

Structure generally

The basic structure of the Bail Act has remained the same since its inception. The
numerous amendments made since then have, however, added layers of
complexity to the point where the Act is difficult to read and apply.

The first of the recommendations in the 2010 departmental review of the Act was:

A new Act be drafted in plain English, with material presented and structured in
a logical manner that is accessible to the reader and that is easy to apply and
navigate.**

We agree with this recommendation.

Reform to the nature and structure of bail

We have given special attention to two aspects of the current Act: the provisions
dealing with the bail undertaking and the provisions dealing with conduct
requirements.

The bail undertaking

The Bail Act provides that a person is entitled to be released and remain at liberty
when bail has been granted and the person has entered into the bail undertaking.?®
The bail undertaking is a written undertaking to appear as specified in a notice given
or sent to the person.?® It is an offence to fail to appear in accordance with the bail
undertaking.”” A person who does fail to appear may be arrested and brought
before a court or brought before a court by summons.?

Conditional bail and conduct requirements

Bail may be granted unconditionally or subject to conditions.?® The Act provides that
bail conditions must be “entered into” before the person can be released.®* This
language is unsuitable. The conditions specified in the Act require action of some
kind, such as the deposit of money or security, or that the person enter into an
agreement to observe specified conduct requirements, or surrender their passport.
In none of these instances does the person “enter into” the condition. Conduct
requirements commonly include residence requirements, reporting requirements,
and non-association or place restriction requirements. They are not conditions

24. NSW, Department of Justice and Attorney General, Criminal Law Review, Review of Bail Act
1978 (NSW) (2010) 5.

25. Bail Act 1978 (NSW) s 7.

26. Bail Act 1978 (NSW) s 34. See also Bail Regulation 2008 (NSW) regarding the form of the
notice.

27. Bail Act 1978 (NSW) s 51.

28. Bail Act 1978 (NSW) s 50(1)(b)(i)-(ii).
29. Bail Act 1978 (NSW) s 36(1).

30. Bail Act 1978 (NSW) s 7(c).
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under the legislation (although they are commonly referred to as such). The
condition is the requirement to enter into the agreement. This is an indirect way of
controlling or limiting the person’s behaviour while on bail.

A person who fails to comply with “an agreement entered into by the person
pursuant to a bail condition” may be arrested or summonsed and brought before a
court to redetermine the person’s status under the Act, as in the case of failure to
comply with a bail undertaking.®! Breach of a bail agreement is not an offence.

Proposed simplifications

We consider that the bail undertaking and the agreement to observe conduct
requirements are unnecessarily complex processes. A simpler alternative is to

» Replace the bail undertaking with a notice of listing.*?

= Replace the condition that the person enter into an agreement to observe
specified conduct requirements with a conduct direction given by the authority.

Notice of listing

We recommend that defendants who are released pending a proceeding would be
given or sent a notice of listing that specified when they were next required to
attend. The Bail Act or the Regulation should provide that the person is required to
acknowledge receipt of the notice, where the person is at court.

The notice should contain warnings concerning the penalty for non-appearance and
the liability to arrest and re-assessment of the person’s status under the Act. The
notice should also include a warning about the consequences of committing an
offence while released pending proceedings — in particular, that committing an
offence while “on bail” is a factor in aggravation of sentence.®

The consequences of failure to appear at court as required would be preserved, in
relation to the police power of arrest and the court’s power to re-assess the person’s
status under the Act.** The changes we recommend later in this report in relation to
the police power to arrest for failure to appear would apply as readily.

There would continue to be a separate offence of failure to appear as required.®

31. Bail Act 1978 (NSW) s 50.

32. There is currently provision for such a notice in Bail Act 1978 (NSW) s 34 and Bail Regulation
2008 (NSW) cl 11 to be issued in conjunction with or on the same forms as the undertaking.
When bail is continued under s 54 a new notice is given of the adjourned date and time.

33. Crimes (Sentencing Procedure) Act 1999 (NSW) s 21A(2)(j); R v Richards [1981] 2 NSWLR 464;
R v Cicekdag (2004) 150 A Crim R 299.

34. See Ch 15.
35. See Ch17.
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6.32

6.33

6.34

6.35

6.36

6.37

Conduct direction

Instead of requiring a bail agreement, the bail authority would issue a conduct
direction in conjunction with the decision to release. It would specify conduct
requirements in a straightforward way. Conduct directions should be given to a
person in writing, and explained to the person.

The consequences of failure to comply with specified conduct requirements would
be unaffected. The police power to arrest and the court’'s opportunity to re-assess
the person’s status under the Act could readily be preserved. The changes we
recommend later in this report in relation to the police power of arrest would apply
as readily to conduct requirements imposed under this simplified process.

An authority would still be able to impose true conditions, to be fulfilled prior to
release (for example, that the defendant surrender a passport, or that money be
deposited or that security be provided, or that the defendant or a third party enter
into an agreement to forfeit money or provide security). Chapter 13 contains further
discussion of the conditions that should be allowed.

Submissions

Submissions in relation to such changes varied greatly. The Redfern Legal Centre
was critical of the present scheme of the Act. It said:

Conditional bail should be a unilateral decision because of the nature and
purposes of bail. Currently, there is the appearance of consent and input by the
accused because it is labelled an ‘agreement’. This appearance should be
dispensed with. Rather than the accused agreeing to bail conditions,® they
should be asked to sign an acknowledgement of the conditions imposed by the
authorised officer.*”

At a consultation, the President of the Children’s Court, Judge Marien, said that
children mostly do not understand what a bail undertaking is, and that simplification
in relation to the imposition of conduct requirements is needed.*®

In contrast, Legal Aid NSW supported the present scheme.*® The Law Society of
NSW also said it should not be possible to impose any requirement “which is not a
condition of bail”.*

Others were ambivalent. The Senior Public Defender said he was “unclear as to
whether there was any need to change it [the current scheme], other than the

36. In Ch 12, we refer to the common use of the term “conditions”, to mean conduct requirements
which are the subject of a condition that the person enter into an agreement to observe such
requirements. The Redfern Legal Centre is using the term “conditions” in that way in its
submission.

37. Redfern Legal Centre, Submission BA18, 10.
38. Children’s Court of NSW, Consultation BAC7.
39. Legal Aid NSW, Submission BA17, 17.

40. Law Society of NSW, Submission BA5, 12.

86 NSW Law Reform Commission



6.38

6.39

6.40

6.41

6.42

Language and structure Ch 6

conceptual oddity”.** Similarly, the Aboriginal Legal Service said that either the

scheme of the Act or the suggested alternative “could be appropriate”.*?

Discussion

As noted above, the same consequences could flow from a failure to attend court as
required in a notice, as flow from a failure to do so in compliance with an
undertaking. The courts could retain the power to re-assess the person’s status
under the Act. The offence of failure to attend could stand unaffected.

Similarly, if a straightforward conduct direction were substituted for the condition
that the person enter into an agreement to observe such conduct requirements, the
consequences of non-compliance with the conduct direction could be the same as
the consequences of non-compliance with the agreement to observe such
requirements.

While the present arrangements are called “undertakings” and “agreements”, these
are not obligations assumed voluntarily. They must be signed in order to obtain
release, and are therefore coerced. There is no moral force of the kind which
attaches to an obligation freely assumed.

We consider that bail legislation should abandon the pretence of a voluntary
assumption of an obligation. If agencies of the state are to impose obligations and
restrictions on the daily lives of people, the state should take responsibility for such
requirements. It should not shelter behind a fiction that the person is taking the
obligation on themselves. There is good reason for such agencies to keep in mind
that these are curtailments of liberty, imposed by the state on people otherwise
entitled to go about their lives freely.

In relation to young people in particular, there may be a better prospect for
compliance with a conduct direction given directly by a police officer or court, than
with a conduct requirement specified in a coerced “agreement”.

Recommendation 6.2: The structure of the Bail Act
(1) The bail undertaking should be replaced with a notice of a listing.
(2) The notice should include:

(a) a statement explaining the circumstances in which failure to
appear will constitute an offence;

(b) a warning that committing an offence while released pending
proceedings could result in a more severe sentence for the
offence.

(3) The condition that the person enter into an agreement to observe
specified conduct requirements should be replaced by a conduct
direction.

41. M lerace, Submission BA16, 6.
42. Aboriginal Legal Service NSW/ACT Ltd, Submission BA14, 32.
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(4) Notice of a condition or conduct direction should be given to the
person in writing and in plain English.

(5) The person should be required to acknowledge in writing receipt of
the notice of listing and the notice of any condition or conduct
direction imposed.

(6) The authority* should take all reasonable steps to ensure that the
person has understood any condition or conduct direction imposed.

(7) The court officer or police officer giving the defendant a notice of
listing or a notice of a condition or conduct direction should be
required to take all reasonable steps to ensure the defendant
understands the content and implications of the documents.

* Authority in these recommendations means a person or court
having authority to release a person at any stage before completion
of the proceedings, including authorised police officers and
authorised justices (who are court staff).

Continuation of bail

6.43 A problem relating to the operation of s 43 of the Act has been drawn to our
attention. The section provides as follows:

(1) If a bail undertaking includes an undertaking to appear at any time and
place at which proceedings in respect of the offence may be continued,
whether upon an adjournment, committal or otherwise, a court may
accordingly continue bail already granted in respect of the offence,
whether or not the accused person then appears in person.

(2) Where bail is continued, the bail undertaking and the bail conditions
continue to apply, except to the extent that a condition or agreement
thereunder otherwise provides or the court otherwise orders.

(3) If the accused person appears before a court in accordance with a bail
undertaking referred to in subsection (1) but no specific direction is made
by the court in respect of bail, the court is taken to have continued bail.

6.44  Subsection 43(3) was not in the original Act. It was added in 1993.** The purpose
appears to have been to avoid the court and the court registry having to deal with a
person’s status under the Act each time the proceedings come before the court.
Prior to the introduction of this subsection, if no change was to be made concerning
release and any conditions of release, including conduct requirements, it appears it
was necessary for the court to give a direction that bail was continued. Under
s 43(3), the prior arrangements were apparently intended to continue if the court
made no specific direction. The second reading speech introducing s 43(3) outlines
the rationale behind the provision:

The bill ensures that bail is not dispensed with where a court later omits or fails
to make a bail determination. Bail will be deemed to be continued on the same

43. By the Bail (Domestic Violence) Amendment Act 1993 (NSW).
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conditions as previously ordered. This procedural reform will ensure important
continuity of protection, particularly in domestic violence cases.*

We understand that, in practice, orders to continue bail are routinely made in the
Local Court. This comes to our attention from the submission of the Office of the
Director of Public Prosecutions. In its submission, it points to s 10(2) which provides
that if no order is made bail is deemed dispensed with.** The Office says:

The present Act s 10(2) deems that bail is dispensed with where the Court
makes no specific direction or order. The provision is unnecessary.

It means that on every appearance before a Court, and whether raised by the
parties or not, the court is compelled to turn its attention to the bail issue. In
literally 1000’s of cases around the State every day, Courts are making the
order, “bail to continue”. It is a burden on busy courts and on the odd occasion a
court overlooks making the order, there is confusion as to the accused’s bail
status. This Office is aware of a prosecution for “failure to appear” where the
accused was acquitted because the remanding Magistrate neglected to tick the
“pail to continue” box on the bench papers.*

It would appear to be clear that s 43(3) is intended to apply to the situation where a
bail order has been made and there is no change needed to its terms. There is no
reason to disturb the underlying order in such cases. We are told that practice does
not accord with this position. Whether that is because of a perceived lack of clarity
in s 43(3) or of potential inconsistency between s 43(3) and s 10(2) (as suggested
by the submission of the Office of the Director of Public Prosecutions), or whether it
is simply a matter of established court and registry practice is unclear.

In the new Act, we recommend that any order as to release, with or without
conditions or conduct directions, should remain in force unless varied or unless
detention is ordered, with no need to continue the order expressly. We recommend
simplified procedures for seeking release, variation and detention orders in Chapter
18. Registry practices, including any computerised processes, should reflect this
approach. We recommend elsewhere*’ that a provision similar to s 10(2) should be
retained. That recommendation makes clear that such a provision should operate
only where there has been no prior decision of a court to detain the person, or to
release the person subject to a condition or with a conduct direction.

Recommendation 6.3: Continuation of orders

A new Bail Act should provide that any decision as to release, with or
without a condition or a conduct direction, should remain in force unless
varied or unless detention is ordered, with no need to continue the order
expressly.

44. NSW, Parliamentary Debates, Legislative Assembly, 15 September 1993, 3219 (J Fahey,
Premier).

45. Bail Act 1978 (NSW) s 10(2).
46. NSW, Office of the Director of Public Prosecutions, Submission BA21, 16.
47. Recommendation 7.2.
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Introduction
7.1 Under the Bail Act there are presently three ways a person arrested and charged by

police may be released pending proceedings:

= by way of a discretionary decision by police or a court to grant bail." In this case,
bail can be subject to conditions:?

» by way of a statutory entitlement to bail, described as “a right to release on
bail”.® Again, bail can be granted subject to conditions;*

= by way of a discretionary decision by the court to dispense with bail.> No
conditions may be imposed in this case.

A fourth way of avoiding detention pending proceedings, not encompassed by the
Bail Act, is for police not to arrest or to discontinue the arrest and to serve a Court

Bail Act 1978 (NSW) s 9(2), 13.
Bail Act 1978 (NSW) s 36.

Bail Act 1978 (NSW) s 8.

Bail Act 1978 (NSW) s 8(2).
Bail Act 1978 (NSW) s 10.

akrwnhe
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7.2

7.3

7.4

7.5

Attendance Notice on the person.® This is the equivalent of the court’s power to
dispense with bail.

In this chapter we will explore the entitlement to release on bail (s 8), which is
available for minor offences, and the discretion to dispense with bail (s 10), which is
available for most offences. We will report on concerns that have arisen regarding
the qualifications to the entitlement in s 8, the use of conditional bail for fine-only
and minor offences, as well as concerns about an entitlement to bail for offences
that carry a real risk of harm.

We will recommend that s 8 should be replaced by an unqualified entittiement to
unconditional release for defendants charged with fine-only offences, certain
offences under the Summary Offences Act 1988 (NSW), and defendants referred to
a Youth Justice Conference. Such an entitlement would avoid detention pending
proceedings or the imposition of conditions or conduct requirements for offences
where a penalty of imprisonment is either not available or very unlikely. The
entitlement would not apply to offences involving a risk of harm (such as carrying a
knife or sex offender loitering near school) which we would exempt from the
reference to offences under the Summary Offences Act.

We will also recommend that the broad discretion in s 10 to dispense with bail
should remain, to be known as “the unqualified discretion to release”. Under the
scheme we recommend for a new Bail Act that would be an accurate description of
the power, expressed in plain English.

The entitlement to bail for minor offences

The current provision

Section 8(1) of the Bail Act provides that a person accused of certain offences is
entitled to be granted bail. Those offences are as follows -

(@) all offences not punishable by a sentence of imprisonment (except in
default of payment of a fine,

(al1) offences under the Summary Offences Act 1988 that are punishable by a
sentence of imprisonment, and

(b) all offences punishable summarily that are of a class or description
prescribed by the regulations for the purposes of this section, and

(c) all offences (whether or not of a kind referred to in paragraph (a) or (b)) in
respect of which a person is an accused person by virtue of section

4(2)(e) or (f).

except offences against section 51.

6.  There is an express power for police officers to discontinue an arrest at any time: Law
Enforcement (Powers and Responsibilities) Act 2002 (NSW) s 105.

7. Bail Act 1978 (NSW) s 8(1).
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Section 4(2)(e) refers to a person appearing in court because of a breach of a good
behaviour bond® and proceedings for extension or revocation of a community
service order.? Section 4(2)(f) refers to sections of the Children (Community Service
Orders) Act 1987 (NSW) which no longer exist,”® but were to do with proceedings
for revocation of children’s community service orders.

The excepted offence, referred to in the section as an offence against s 51, is the
offence of failing to appear. *

The entitlement is not available to a person who has previously failed to comply with
a bail undertaking or bail condition in respect of the offence, or who is incapacitated
by intoxication, injury, or use of a drug, or who is otherwise in danger of physical
injury or in need of physical protection.*?

A person accused of an offence specified in s 8 is entitled to be granted bail either
conditionally or unconditionally. In deciding whether or not to impose conditions, the
authority would be subject to s 37(1), which provides that bail shall be granted
unconditionally unless the officer or court considers that conditions should be
imposed for the purposes specified in the subsection.

The class of offences for which bail is an entittement include some which may
attract a sentence of imprisonment, being those under the Summary Offences Act.
However, statistics collated by the Judicial Commission show that, for those
offences, only a small proportion of people convicted are imprisoned. Of the five
offences under the Summary Offences Act with more than 100 records on the
Judicial Information Research System, the highest imprisonment rate was only 7%
of the 521 people sentenced for the offence of obscene exposure, against s 5.*2

It would appear then that the vast majority of cases entitled to bail under the current
s 8 are those that do not attract imprisonment, either because they are prescribed
as fine-only offences, or because according to sentencing statistics, only the most
serious cases go on to receive a sentence of imprisonment. The questions which
then arise relate to the ambit of an entitlement to release pending proceedings and
whether conditions or conduct directions should be permitted in connection with
such entitlement.

8.  Crimes (Sentencing Procedure) Act 1999 (NSW) s 98.

9.  Crimes (Administration of Sentences) Act 1999 (NSW) s 116.

10. Children (Community Service Orders) Act 1987 (NSW) s 21(1)(d), 26(1)(c).
11. Bail Act 1978 (NSW) s 51.

12. Bail Act 1978 (NSW) s 8(2)(a)(i), (ii).

13. The five offences with the highest number of convictions were s 4 offensive conduct 1% of 5330
people, s 11B custody of offensive implement 5% of 642 people, s 5 obscene exposure 7% of
521 people, s 11A violent disorder 5% of 422 people, s 11C custody of knife first offence 2% of
252 people: Judicial Information Research System (accessed on 11 October 2011).
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Other jurisdictions

Australian Capital Territory

In Australia, only the ACT has an equivalent provision regarding the entitlement to
bail for minor offences. The ACT provision is similar to the NSW provision, but
covers a broader range of offences. A person charged with one of the offences in
s 8 of the Bail Act 1992 (ACT) is entitled to be granted bail and to be released from
custody after giving an undertaking to appear. If no further appearance is required
for a person arrested for a breach of the peace or apprehended breach of the
peace, then no undertaking is required. The offences covered by s 8 of the ACT
legislation are:

= an offence not punishable by imprisonment;
= an offence punishable by imprisonment for less than 6 months;

= a person arrested for a breach of the peace or apprehended breach of the
peace;

» aperson arrested under a warrant because of failure to comply with a summons
or subpoena; and

= a person brought up to attend a trial or hearing following the issue of a habeas
corpus order.

The ACT legislation includes substantially the same exceptions as the NSW
legislation regarding a person who has previously failed to comply with undertakings
or bail conditions, or who is incapacitated by intoxication, injury or drugs or is in
danger of physical injury or in need of protection.** However in one respect the ACT
legislation is more restrictive of liberty: while in NSW a person loses their
entittement to bail if the person has previously failed to comply with a bail
undertaking or condition in respect of the offence, in the ACT the entitlement is lost
for failure to comply with an undertaking or condition in respect of the same or
similar offence.*®

New Zealand

The Bail Act 2000 (NZ) provides that a defendant is “bailable as of right who is
charged with an offence that is not punishable by imprisonment”.*® Also, a
defendant is bailable as of right who is charged with an offence for which the
maximum punishment is less than three years imprisonment (with two exceptions,
both regarding domestic violence offences).!” The Act also includes a list of Crimes
Act 1961 (NZ) offences for which a defendant is bailable as of right.’® In these
cases, judges are not able to refuse bail, but “reasonable terms and conditions” may

14. Bail Act 1992 (ACT) s 9.

15. Bail Act 1992 (ACT) s 9(1)(a).
16. Bail Act 2000 (NZ) s 7(1).

17. Bail Act 2000 (NZ) s 7(2).

18. Bail Act 2000 (NZ) s 7(3).
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be imposed.*® The right is lost if the defendant has been previously convicted of an
offence punishable by imprisonment.?® Special provision is made in relation to
young persons in the Children, Young Persons and their Families Act 1989 (NZ)
and the Bail Act 2000 (NZ).

Offences covered

Possible expansion of offences covered

Of the submissions seeking an expansion of offences covered,” there was support
for including all offences with a maximum penalty of up to six months? or up to 12
months.? It was noted that in New Zealand there is a right to bail for offences with a
maximum penalty of less than three years.?* There was also support for a right to
bail for all strictly summary offences.? However in this case some exceptions would
be required. For example, the offence of breach AVO is a strictly summary offence
with a maximum penalty of two years imprisonment. In light of the risk of reoffending
and the risk to the victim, it would not be appropriate to attach an entitlement to
release to this offence.

Consideration should be given to including strictly summary offences (offences that
must be heard in the Local Court) within this provision. We are not in a position to
conduct such a time consuming review in the context of this reference. There are
approximately 61,000 strictly summary offences, relating to traffic, aviation,
firearms, environmental protection, occupational health and safety, food safety, civil
aviation, child protection and many other matters. It would be appropriate for there
to be a further review®® to determine which, if any, of such offences should be
included within the ambit of a provision such as s 8. We suggest that the criteria for
inclusion should be whether the offence involves a significant risk of harm or a
likelihood of incurring a prison sentence.

Possible contraction of offences covered

Two submissions raised concerns about certain of the offences presently included
under s 8, for which, if convicted, the accused person is likely to receive a sentence
of imprisonment.?” The NSW Police Force raised particular concerns about
“convicted child sexual offender loiter near school”,?® “convicted child sexual

19. White v Police (Unreported, NZ High Court, William Young J, 10 September 2003).
20. Bail Act 2000 (NZ) s 7(4).

21. Aboriginal Legal Service NSW/ACT Ltd, Submission BA14, 5; M lerace, Submission BA16, 1;
Legal Aid NSW, Submission BA17, 4.

22. Aboriginal Legal Service NSW/ACT Ltd, Submission BA14, 5.
23. Legal Aid NSW, Submission BA17, 4.
24. Legal Aid NSW, Submission BA17, 4.

25. G Henson, Submission BA2, 3; Children’s Court of NSW, Submission BA33, 3. In consultations,
the Law Society, Bar Association and the Office of the Director of Public Prosecutions expressed
qualified support for this approach.

26. Government departments and agencies responsible for detecting and prosecuting offences of
this kind should be involved in the review.

27. NSW Police Force, Submission BA39, 5-6; Police Association of NSW, Submission BA38, 1-2.
28. Summary Offences Act 1988 (NSW) s 11G(1)(a).
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offender loiter near public place”,?® “possess offensive weapon/implement in place

of detention”,* “inmate use or possess mobile phone”,*" and “violent disorder”.*

The Police Association also argued that there are offences within the Summary
Offences Act for which there should be no automatic right to release, including the
“convicted child sexual offender loiter”, “custody or use of laser pointer”, violent
disorder and wielding of knives in a public place or school.*®

We agree that the entitlement to release should not apply to offences carrying a real
risk of harm to others. The provisions regarding child sex offenders are a useful
example. While convictions for these offences are rare,* more than half of those
convicted are imprisoned.*® We recommend that the offences in the Summary
Offences Act relating to knives,*® offensive implements,*” violent disorder,® custody
or use of a laser pointer in a public place®* and child sex offenders*® should be
exempted from a provision such as s 8.

Young people referred to Youth Justice Conference

The Young Offenders Act 1997 (NSW) includes four options for dealing with young
people who are alleged to have broken the law: warning, caution, Youth Justice
Conference, and court. A young person who has admitted to the offence and
agreed to participate may be referred to a Youth Justice Conference for summary
offences and indictable offences that may be dealt with summarily.** The purpose of
the conference is for the young person, his or her family and the victim and/or his or
her representative to agree on a suitable outcome, which may include an apology,
reparation, and steps to reduce the risk of reoffending.

Our Questions for Discussion asked whether a young person being dealt with by
way of a Youth Justice Conference should be entitled to have bail dispensed with
altogether, that is, entitled to unconditional release.** Many submissions agreed that
bail should be dispensed with in this case,* while the submission of the NSW

29. Summary Offences Act 1988 (NSW) s 11G(1)(b).
30. Summary Offences Act 1988 (NSW) s 27D(1).

31. Summary Offences Act 1988 (NSW) s 27DA(1).
32. Summary Offences Act 1988 (NSW) s 11A(1).

33. Police Association of NSW, Submission BA38, 1-2.

34. Summary Offences Act 1988 (NSW) s 11G(1) was inserted in 2002. Between July 2007 and
June 2011, only 22 convictions have been recorded in the Lower Courts: Judicial Information
Research System (accessed 28 November 2011).

35. Judicial Information Research System (accessed 28 November 2011).

36. Summary Offences Act 1988 (NSW) s 11B, 11C, 11E.

37. Summary Offences Act 1988 (NSW) s 11B.

38. Summary Offences Act 1988 (NSW) s 11A.

39. Summary Offences Act 1988 (NSW) s 11FA.

40. Summary Offences Act 1988 (NSW) s 11G.

41. With some exceptions, see Young Offenders Act 1997 (NSW) s 8.

42. NSW Law Reform Commission, Bail, Questions for Discussion (2011) 7 (question 4.2(b)).

43. Law Society of NSW, Submission BAS5, 4; Aboriginal Legal Service NSW/ACT Ltd, Submission
BA14, 17; M lerace, Submission BA16, 3; Legal Aid NSW, Submission BA17, 7; D Shoebridge,
Submission BA19, 5; NSW, Office of the Director of Public Prosecutions, Submission BA21, 6;
Children’s Court of NSW, Submission BA33, 4; NSW, Juvenile Justice, Submission BA35, 10.
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Police Force opposed such an entitlement.** A requirement that bail be dispensed
with in this instance would go further than s 8, which allows for conditional or
unconditional release.

We agree that a young person referred to a Youth Justice Conference should not be
subject to any conditions or conduct directions. A Youth Justice Conference is a
diversionary option. Young people are diverted from the criminal justice system in
order to avoid the damaging effects of that system, which include stigmatisation and
labelling, increased antagonism to authority, and increased reoffending.*®
Conditions and conduct directions, with the attendant monitoring and risk of breach,
arrest, detention and court appearance, entrench young people in the criminal
justice system and are counter to the purposes of diversion. They are also counter
to the spirit of the conference, which is based on the consent of both victim and
offender, and is intended to encourage the young person to take responsibility for
his or her actions. Bail conditions, particularly reporting requirements, place
restrictions and curfews, imply external control and surveillance rather than
responsibility and restoration.

We consider that a young person referred to a Youth Justice Conference should
have an entitlement to release without conditions or conduct directions.

Imposition of conditions

Bail granted under s 8 is to be granted either unconditionally or conditionally.*®

Where, under the current legislation, conditions are imposed on a person with an
entitlement to bail this may have an effect on the liberty or livelihood of a defendant
beyond that which can be imposed upon sentence. For example, in a fine-only
offence, no restriction of liberty may be imposed by the Court by way of sentence.
This is because the legislature has deemed the offences sufficiently minor.

The Bail Review Committee recommended that an entitlement to bail should be
unconditional or subject only to such conditions as could be met before appearance
in court and in the period pending trial.*” It is clear that the Bail Review Committee
did not envisage the imposition of highly restrictive conditions for minor offences
such as non-association conditions, curfews and place restriction conditions with a
significant radius.

The submission from Legal Aid noted:

Legal Aid NSW solicitors regularly represent clients who have been refused bail
for a fine-only offence such as a failure to comply with a move-on direction or an
offensive language offence. Our Children’s Legal Service solicitors regularly see
young clients who have breached a curfew condition imposed in relation to a
fine-only offence and who are refused bail as a result. The fact that in such

44, NSW Police Force, Submission BA39, 17.

45. D Cressy, “Epidemiology and Individual Conduct: A Case from Criminology” (1960) 3(2) Pacific
Sociological Review 47; D Lipton, R Martinson and J Wilks, The Effectiveness of Correctional
Treatment: A Survey of Treatment Evaluation Studies (Praeger, 1975).

46. See para 7.9.
47. NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 20.
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cases a person can end up spending time in custody for an offence that does
not carry a custodial sentence is inappropriate.*®

Where imprisonment is not a possible penalty for the offence, it is unjust for a
person to be at risk of detention — even briefly — for breach of a conduct
requirement. We are recommending®® that conditions or conduct directions should
only be imposed when necessary to avoid detention. It follows that where there is a
right to release, no conditions or conduct requirements should be imposed.

There may be two concerns regarding a prohibition on conditions and conduct
directions in conjunction with an entitlement to release. First, that a risk of
reoffending cannot be managed. This concern is answered by the selective
exclusion of offences from the right to release category, as now occurs. Secondly,
there may be a perceived need to impose conditions to address a concern that the
person may abscond. We answer this concern in Chapter 9°° on the basis that
cases which cannot or are unlikely to attract a term of imprisonment may be dealt
with by the Local Court in the defendant’s absence.

We accordingly recommend that the entitlement to release should be an unqualified
entitlement, and conditions and conduct directions should not be permitted.

Exceptions

The current legislation makes four exceptions to the entitlement to bail, where:*

» The person has previously failed to comply with a bail undertaking given or bail
condition imposed in respect of the offence;

= the person is, in the opinion of the authorised officer or court, incapacitated by
intoxication, injury or use of a drug or is otherwise in danger of physical injury or
in need of physical protection;

= the person stands convicted of the offence or the person’s conviction for the
offence is stayed; or

= the requirement for bail is dispensed with as referred to in s 10.

Previous failure to appear or to comply with a condition in respect of the offence
Under the current exceptions, a person has no entitlement to bail if he or she has
breached a bail undertaking (that is, has failed to appear) or has breached a
condition imposed in respect of the offence. Since very few people charged with s 8
offences will receive a penalty of imprisonment, the potential for people to be
remanded in custody is of concern. The recent departmental review of the Bail Act
expressed the concern as follows:

48. Legal Aid NSW, Submission BA17, 7.
49. See para 14.18-14.19.

50. See para9.79.

51. Bail Act 1978 (NSW) s 8(2)(a)(i).
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If an accused person breaches any bail condition he or she loses his or her
entittement to bail. People placed on bail for minor offences can be placed on
conditional bail, which may significantly restrict their liberty. If bail is refused due
to a breach of a bail, an accused, who claims their innocence, may elect not to
defend the matter given that the period spent in custody is likely to exceed the
penalty for the offence. Even a single night in the Police cell can be greater
punishment than is available to the sentencing Court.

Section 37 of the Act creates a presumption in favour of unconditional bail for all
offences where bail is granted unless conditions should be imposed for the
purpose outlined in s.37 of the Act.

There have been concerns that bail conditions may be used to unreasonably
restrict the liberty of an accused person. For example, by restricting them from
attending an area that might include essential services, their families or potential
or actual employers. Some have argued that the need to promote effective law
enforcement and protect the community can sometimes unfairly outweigh the
interests of a person on bail for a minor offence.

There is a strong argument that a failure to comply with bail conditions should
not result in an automatic loss of entitlement to bail on a minor offence. In line
with this view, an accused should not be in custody for an offence which does
not carry a penalty of imprisonment, or where the possibility of such a sentence
is remote. Many matters involve minor breaches of bail such as failing to notify
the Court or Police of a change of address. >

The Review recommended that a person who has failed to comply with a bail
condition should not lose the entitlement to bail for minor offences.

Many submissions to this reference raised concerns about unduly restrictive
conditions placed on bail, and how difficult they are to comply with, especially for
young people, homeless or transient people and people with cognitive or mental
health impairment or poor organisational skills.>®* Submissions also noted that many
instances of failing to appear are inadvertent rather than real attempts to abscond.>*
This creates a real risk that a person may be refused bail for a minor or fine-only
offence. The following case study was reported by the Aboriginal Justice Advisory
Council.

A 24 year old Aboriginal woman was charged with offensive behaviour. The
magistrate refused her bail and she was remanded. The reasons stated for
refu%ng bail was one previous charge for failing to appear and poor community
ties.

The recent departmental review of the Bail Act,® and some submissions®’
suggested that a breach of a condition should not result in a loss of entitlement to
bail under s 8. Others argued that fine-only offences should be removed from s 8
and that there should be an entitlement to have bail dispensed with for these

52.

53.
54.
55.
56.

57.

NSW, Department of Justice and Attorney General, Criminal Law Review, Review of Bail Act
1978 (NSW) (2010) 47.

See para 12.26-12.29.
See para 10.39.
Aboriginal Justice Advisory Council, Aboriginal people and bail courts in NSW (2000) 11.

NSW, Department of Justice and Attorney General, Criminal Law Review, Review of Bail Act
1978 (NSW) (2010).

For example, Redfern Legal Centre, Submission BA18, 2.
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offences.®® That would avoid the risk of pre-trial custody for breach of condition in
the case of fine-only offences.

We agree that pre-eminence should be given to avoiding detention in relation to
offences where a custodial sentence is not available or is extremely rare. We note
that, in light of our recommendation that an entitlement to release under s 8 should
not be subject to any condition or conduct direction,>® the question does not arise of
having an exception that applies in circumstances where a person has breached
such a condition or conduct direction. Accordingly, this exception should not be
retained in a new Bail Act.

In making this recommendation, we wish to emphasise that it does not preclude the
commission of an offence to which an entitlement to release applies from being
taken into account as relevant in some other proceeding (such as proceedings for a
breach of a conduct direction, or sentencing proceedings). A new Bail Act should
make this clear.

Incapacitation by intoxication

The entitlement to bail under s 8 is not available to a person who is incapacitated by
intoxication, injury or use of a drug or is otherwise in danger of physical injury or in
need of physical protection.’*® The Bail Review Committee recommended this
provision.®*

In relation to cases that do not attract an entitlement to release, the Bail Act
currently also includes, as one of the considerations that should be taken into
account when deciding whether to release or detain a person, “whether or not the
person is incapacitated by intoxication, injury or the use of a drug or is otherwise in
danger of physical injury or in need of physical protection”.®® In Chapter 10 we
recommend that this consideration not be adopted and suggest, as a more
appropriate solution, the possibility of expanding police powers to detain an
intoxicated person under s206 of the Law Enforcement (Powers and
Responsibilities) Act 2002 (NSW).%3

It would be inconsistent to remove a consideration that applies in cases that do not
attract an entitlement to release but to retain it as an exception in cases where there
is an entitlement to release. Accordingly, we recommend that intoxication should not
be an exception to an entitlement to release.

58. Law Society of NSW, Submission BAO5, 2; Legal Aid NSW, Submission BA17, 4; NSW Bar
Association, Submission BA27, 2; Children’s Court of NSW, Submission BA33, 3; NSW, Office of
the Director of Public Prosecutions, Submission BA21, 2.

59. Recommendation 7.1(1).

60. Bail Act 1978 (NSW) s 8(2)(a)(ii).

61. NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 28.
62. Bail Act 1978 (NSW) s 32(1)(b)(iv).

63. See para 10.79-10.86.

100 NSW Law Reform Commission



7.41

7.42

7.43

7.44

7.45

Entitlement and discretion to release Ch 7

The person has been convicted or a conviction is stayed
This exception would apply pending a sentencing hearing or pending an appeal
against conviction or sentence.

We are recommending in Chapter 9 that special grounds should be required for
release pending an appeal where a custodial sentence has been imposed. This
recognises the status that should be afforded to a court determination. The same
reasoning applies where a person has been convicted and not yet sentenced
provided that a custodial sentence is likely. Accordingly, a provision along the lines
of the exception in the present legislation should be maintained but with the proviso
that the exception does not apply unless the authority is satisfied that a custodial
sentence is the likely outcome of the proceedings.

Where bail is dispensed with

Section 8 provides as an exception to the entitlement to bail that “the requirement is
dispensed with, as referred to in section 10”. The purpose of this exception is to
preserve the power under s 10 to dispense with bail altogether in circumstances
where there is a concurrent right to release under s 8 (which does require a balil
undertaking to attend court and may be subject to conditions). The need for any
such exception is removed if the entitlement to release becomes an entitlement to
release without any conditions or conduct direction.

Protesters

A particular issue has been raised in relation to protesters. The NSW Police Force
submits that the power to impose bail conditions on those charged with fine-only
offences is important for dealing with protesters.®* It argues that “the ability to
impose bail conditions may provide additional deterrence where the maximum
penalty for the offence, the process of arrest and/or the commencement of
proceedings fails to do this”.®® The submission notes that if protesters charged with
unlawful entry on inclosed lands are released without conditions, “there would be
nothing further to deter protesters from continuing to commit fine-only offences”.

Protesters who commit minor offences pose a particular challenge for law
enforcement. Some organised groups use non-violent direct action, such as
demonstrations, sit-ins and blockades. In the course of these activities, they may
breach laws including obstructing traffic,®® enter or remain on inclosed lands®’ or
failure to comply with a notice.®® While the offences may be minor, the organised
and persistent nature of the offences has potential to cause considerable
inconvenience, economic damage, and damage to public spaces and amenity.
However, the Commission’s view is that deterrence is a matter for the imposition of
penalties, rather than for bail law. A further objection to such an approach is that
any attempt to deal with this problem by imposing conditions on bail for minor and

64. NSW Police Force, Submission BA39, 17.

65. NSW Police Force, Submission BA39, 17.

66. Summary Offences Act 1988 (NSW) s 6.

67. Inclosed Lands Protection Act 1901 (NSW) s 4.
68. Local Government Act 1993 (NSW) s 632.
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fine-only offences and then detaining for breach of those conditions amounts to
preventive detention. We have recorded our view that preventive detention under
bail law is only justified when there is a likelihood that the person will commit an
offence which causes or risks causing death, injury, or serious loss of or damage to
property, or which causes or threatens harm to a particular person or persons.®

In our view, a case is not made out for the imposition of conditions in this class of
case. If there is an outstanding issue about management of protesters, it can be
dealt with under special legislation addressing that issue rather than by framing bail

law to accommodate a special case.

Recommendation 7.1: Entitlement to release

(1) A new Bail Act should provide that entitlement to release means
release without any condition or conduct direction.

(2) Subject to paragraph (3), entitlement to release should apply in
relation to all fine-only offences and the public order offences in the
Summary Offences Act (offensive conduct s 4, obscene exposure
s 5, and the prostitution offences s 15-20).

(3) Entitlement to release should not apply to the following offences
under the Summary Offences Act: offences relating to knives (s 11B,
11C, 11E), offensive implements (s 11B), violent disorder (s 11A),
custody or use of a laser pointer in a public place (s 11FA) and child
sex offenders (s 11G).

(4) Subject to paragraph (3), a review should be conducted of all strictly
summary offences to determine whether they should be included
within the scope of the entitlement to release.

(5) Entitlement to release should apply to a young person referred to a
Youth Justice Conference irrespective of the offence.

(6) The current exception to an entitlement to release when a person
has previously failed to comply with a bail undertaking or a bail
condition in relation to the offence, should not be retained.

(7) The current exception to entitlement to release relating to a person
who is incapacitated by intoxication, injury or use of a drug or is
otherwise in danger of physical injury or in need of physical
protection, should not be retained.

(8) New legislation should make clear that an entitlement to release in
the case of a specified minor offence should not preclude the
commission of that offence being taken into account as relevant in
some other proceeding (such proceedings for a breach of a conduct
direction, or sentencing proceedings).

69.

See para 10.61-10.62.
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Entitlement and discretion to release Ch 7

The discretion to release

The current provision

Section 10(1) of the Bail Act provides that “[a] court that may grant bail to an
accused person may instead dispense with the requirement for bail”. Section 11
provides that the effect of dispensing with bail is that the person is entitled to remain
at liberty until required to appear before a court in respect of the offence. The
section applies to all offences except those where there is a presumption against
bail.”

A consequence of dispensing with bail is that the person is not required to provide
an undertaking to appear,”* and is therefore not liable for the offence of fail to
appear in accordance with a bail undertaking.

Bail is deemed to have been dispensed with if no specific order or direction is made
by the court in respect of bail.”® However if bail has been granted at a previous
appearance, bail is continued by the operation of s 43(3), and the deeming
provision does not apply.”

In 2008, 63% of people facing criminal charges in the Local Court had their status
recorded as “bail dispensed with”.”®> That would include occasions where no specific
order was made and bail was accordingly deemed to have been dispensed with. It
may be assumed this would include numerous cases where people attended court
pursuant to a Court Attendance Notice rather than being brought before the court in
custody following an arrest.

Other jurisdictions

In Queensland, Western Australia, the Australian Capital Territory and the Northern
Territory, the bail statutes explicitly authorise the courts to dispense with bail.

In Queensland, the Magistrate may, in relation to certain offences, “permit the
defendant to go at large without bail on the condition that the defendant will
surrender into custody”.’® If a person appears to have an impairment of mind and
does not appear to understand the nature and effect of entering into a bail
undertaking, the person may be released without bail, either by releasing them into
the care of another person, or by permitting them to go at large.”” In Western

70. Bail Act 1978 (NSW) s 8A(3), 8B(3), 8C(3), 8D(4), 8E(3), 8F(2).
71. Bail Act 1978 (NSW) s 34.

72. Bail Act 1978 (NSW) s 51.

73. Bail Act 1978 (NSW) s 10(2).

74. Bail Act 1978 (NSW) s 10(3). We recommend the retention of a provision that an order for
release should remain in force until varied or revoked, with no need to continue the order
expressly: see Recommendation 6.3.

75. C Ringland and D Weatherburn, The decline in unconditional release before trial, Bureau Brief
No 55 (NSW Bureau of Crime Statistics and Research, 2010).

76. Bail Act 1980 (Qld) s 14A(1)(b).
77. Bail Act 1980 (QId) s 11A.
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Australia, a judicial officer may dispense with bail if it appears that bail would be
granted but that the completion of bail papers is an unnecessary imposition.”® In the
Australian Capital Territory, the court may dispense with bail, but bail must not be
dispensed with if the person is accused of a serious offence while a charge for
another serious offence is outstanding, or if the person is sentenced to
imprisonment, except in exceptional circumstances.” In the Northern Territory, the
court has an unrestricted power to dispense with bail .2

In Victoria, Tasmania and South Australia, the bail legislation does not include a
power to dispense with balil.

Submissions

A number of stakeholders called for the Bail Act to require bail to be automatically
dispensed with for fine-only offences,® for young people referred to Youth Justice
Conferences,® or for people charged with offensive conduct.®® Some submissions
supported a presumption in favour of dispensing with bail for all young people®* or
for most matters involving young people.®®> The NSW Police Force submission
opposed automatic dispensing with bail for fine-only offences and matters dealt with
by Youth Justice Conference.®

With regard to submissions calling for unconditional release for those charged with
fine-only offences, those charged with offensive conduct and young people referred
to a Youth Justice Conference, the Commission has addressed these concerns by
way of our recommendations regarding the entitlement to release.?’

Conclusion

A provision such as s 10 has scope for operation in all cases where there is not an
entittement to bail and where the court, accordingly, has a discretion whether to
release, unconditionally or conditionally, or to detain. The provision provides a
convenient and efficient method of dealing with a case that is obviously one for
unconditional release.

78. Bail Act 1982 (WA) s 7A, s 13A.
79. Bail Act 1992 (ACT) s 10.
80. Bail Act (NT) s 9.

81. Law Society of NSW, Submission BA5, 1; F Mersal, Submission BA10, 4; M lerace, Submission
BA16, 3; Legal Aid NSW, Submission BA17, 4; D Shoebridge, Submission BA19, 5; NSW, Office
of the Director of Public Prosecutions, Submission BA21, 2; Shopfront Youth Legal Centre,
Submission BA23, 5; NSW Bar Association, Submission BA27, 2; Children’s Court of NSW,
Submission BA33, 3.

82. Law Society of NSW, Submission BA5, 5; F Mersal, Submission BA10, 4; M lerace, Submission
BA16, 3; Legal Aid NSW, Submission BA17, 7; D Shoebridge, Submission BA19, 5; NSW, Office
of the Director of Public Prosecutions, Submission BA21, 6; Children’s Court of NSW,
Submission BA33, 4; NSW, Juvenile Justice, Submission BA35, 10; NSW Police Force,
Submission BA39, 17.

83. Aboriginal Legal Service, Consultation BAC6.

84. Public Interest Law Clearing House, Submission BA12, 9.
85. Shopfront Youth Legal Centre, Submission BA23, 5.

86. NSW Police Force, Submission BA39, 17.

87. See Recommendation 7.1(5).
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A current function of dispensing with bail is to avoid the requirement that the person
enter into the bail undertaking. We have recommended that the bail undertaking be
abolished in favour of reliance on the notice of a future listing.®® Accordingly, under
the scheme which we propose there is no need for a provision such as s 10 in
relation to further attendance at court. However, a provision such as s 10 would
continue to provide an effective way of disposing of cases which clearly warrant
unconditional release. We recommend that a provision to the effect of s 10 should
be retained.

Section 10 includes a provision that, if nothing is said, a court is deemed to have
dispensed with bail.?* The provision should be retained; in our terms, a person
would be deemed released without condition or conduct direction. However where a
prior decision has been made to detain a person, or to release the person subject to
a condition or with a conduct direction, that decision should continue to operate.

Recommendation 7.2: Discretion to release

A new Bail Act should provide that in all cases other than those covered
by an entitlement to release, an authority has absolute discretion to
release without a condition or a conduct direction.

88. See paras 6.27-6.30.
89. Bail Act 1978 (NSW) s 10(2).
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Introduction

8.1 This chapter discusses the role of presumptions in bail law. This is one of the most
important issues that we have considered in this review, and it is an area where
those we have consulted have had a considerable amount to say, most of it critical
of the current law. As such we have given the issue close consideration.

The current provisions

8.2 The Bail Act includes presumptions which operate whenever a decision whether to
release or detain is to be made. In chapter 3 we have set out the history of
presumptions in the Bail Act in some detalil.

8.3 The Act as originally passed set a presumption in favour of bail for all offences
except armed robbery and the offence of failure to appear in answer to bail, where a
neutral presumption applied.

8.4 Under the Bail Act as it now stands, there is provision for:

* a presumption against bail;
= apresumption in favour of bail;
= exceptions to the presumption in favour of bail (a neutral presumption); and

= exceptional circumstances as a pre-requisite for granting bail.
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8.9

8.10

In other criminal law contexts, when the law speaks of a presumption, it is usually in
relation to an issue of fact. A presumption may shift the burden of proof from the
prosecutor to the defendant. For example, s 52AA of the Crimes Act 1900 (NSW)
provides that:

The concentration of alcohol in the accused’s blood is presumed to be that
registered by a blood test taken within two hours of the accident, unless the
accused proves otherwise."

The Bail Act presumptions do not concern proof of facts, but decision-making and
the burden of persuasion. The decision to release or detain is to be as stated by the
presumption unless the authority is persuaded to the contrary. The presumptions
indicate who has the burden of persuading the authority (the burden of persuasion).

The role of the presumption is to set a starting point for consideration of the issue of
bail. The presumption does not, however, determine the outcome. Bail must still be
determined considering the relevant factors (those set out in s 32 of the Bail Act).
The person may be released because release is justified, notwithstanding a
presumption against bail. A person may be detained because detention is justified
notwithstanding a presumption in favour of bail.

In this section, we deal with each presumption in the order it appears in the Bail Act.

Presumption against bail

There is a presumption against bail for certain serious drug offences involving
commercial quantities or commercial purpose;? terrorism offences;? riot and serious
offences committed during large scale public disorders* and serious firearms and
weapons offences.’ There is also a presumption against bail for people who are
charged with two or more separate serious property offences,® and who have been
convicted of one or more serious property offence within the past two years.’
People who are accused of committing an offence attracting a term of imprisonment
while on lifetime parole® or breaching an extended supervision order or interim
supervision order pursuant to s 12 of the Crimes (Serious Sex Offenders) Act 2006
(NSW)? also fall into this category.

In each of the above cases, the Act provides that a person is not to be granted bail
unless the person satisfies the authority that bail should not be refused.™®

Crimes Act 1900 (NSW) s 52AA(3).

Bail Act 1978 (NSW) s 8A(1)(a), s 8A(1)(b), s 8A(b1).

Bail Act 1978 (NSW) s 8A(1)(c).

Bail Act 1978 (NSW) s 8D.

Bail Act 1978 (NSW) s 8B.

Not being offences arising out of the same circumstances: Bail Act 1978 (NSW) s 8C(1)(a).
Bail Act 1978 (NSW) s 8C(1)(c).

Bail Act 1978 (NSW) s 8E(1).

Bail Act 1978 (NSW) s 8F(1).

Bail Act 1978 (NSW) s 9, exceptions set out in s 8A(2), s 8B(2), s 8C(2), s 8D(3), s 8E(2),
s 8F(1).
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Speaking of s 8A, but with equal application to other sections in the Division,*! the
Court of Criminal Appeal said in R v Masters:

The presumption against bail expressed in that section imposes a difficult task
upon the person so charged to persuade the court why bail should not be
refused. The presumption expresses a clear legislative intention that persons
charged with the serious drug offences specified in the section should normally
or ordinarily be refused bail. That is the effect of a series of decisions by single
judges of the Supreme Court, most recently collected and discussed in R v
Kissngr (Hunt CJ at CL, 17 January 1992). We agree with that interpretation of
s 8A.

The NSW Court of Appeal endorsed this approach in R v Brown,** and in R v
Budiman.*® It remains the law in this State.' The effect of this line of authority is
that, in addition to the burden of persuasion being cast on the applicant, the
standard of persuasion required is elevated to the point where the person will
normally or ordinarily be refused bail.

Presumption in favour of bail

The default position in the Bail Act is the presumption in favour of bail, which applies
to all offences except those specifically excluded.'®* The list of exceptions is
extensive. It includes the offences and circumstances that are subject to the
presumption against bail and the offences for which exceptional circumstances are
required. However, the exceptions also include numerous other offences and
circumstances which are dealt with next under the heading “neutral presumption”.

Where there is a presumption in favour of bail, the person is entitled to be granted
bail unless the authority is satisfied, after considering the matters referred to in
s 32, that it is justified in refusing bail. The presumption is also displaced when the
person has been convicted of the offence and awaits sentence or appeal.'®

Neutral presumption

Offences and circumstances excluded from the presumption in favour of bail and
not covered by other provisions of the Bail Act constitute a class of their own. The
Bail Act makes no provision concerning who has the burden of persuasion in these
cases, and to what standard. The presumption has come to be called “neutral”,
there being no presumption either way.

11. Bail Act 1978 (NSW) pt 2 div 2A.

12. R v Masters (1992) 26 NSWLR 450, 473.

13. R v Brown (Unreported, NSW Court of Appeal, 15 March 1994) (Kirby P).
14. R v Budiman (1997) 97 A Crim R 548, 550.

15. See, eg, R v Jomaa [2011] NSWSC 342.

16. Bail Act 1978 (NSW) pt 2 div 3.

17. Bail Act 1978 (NSW) s 32: This section specifies the considerations to be taken into account in
deciding whether to grant or refuse bail.

18. Bail Act 1978 (NSW) s 9(2).
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This category has become more extensive over time. The neutral presumption now
covers people charged with serious drug offences;'® violent and armed robbery
offences;” domestic violence offences in some circumstances;** manslaughter;?
wounding or grievous bodily harm with intent; kidnapping; and a number of serious
sexual offences.”® The class includes an applicant who committed the offence
charged while on bail, or on parole or on a bond or subject to an intervention
program.®* It also includes an applicant who has previously been convicted of failing
to appear.?® Importantly, the neutral presumption covers people charged with an
indictable offence, who have previously been convicted of an indictable offence.?

Exceptional circumstances required

There is a fourth category of cases where the authority is not to grant bail unless it
is satisfied that exceptional circumstances justify the grant of bail.?” These cases
are people charged with murder, and people charged with serious personal violence
offences, as defined in the legislation, who have been previously convicted of a
serious personal violence offence.?®

There is no reference to s 32 in this provision (unlike the provision regarding the
presumption in favour of bail) because the provision involves a determination
anterior to any decision whether to release or detain. If the threshold of exceptional
circumstances is satisfied, the decision then to be made concerning release or
detention is governed by the considerations in s 32.

The intended effect of this category is stated in the second reading speech:

Exceptional circumstances will be left to the court to decide on an individual,
case-hy-case basis. However ... it might include cases involving a battered wife,
or a strong self-defence case or a weak prosecution case. It might also include
a case in which the defendant is in urgent need of medical attention or has an
intellectual disability, or a case in which the court is satisfied that the offender
poses no further threat to the victim or the community.*

On one view, the situations listed in the speech might not be so unusual as to be
described as “exceptional”. A stricter construction was taken in R v Wright in which
Justice Rothman said the word “exceptional” in this provision means “out of the
ordinary or unusual”.®* That would appear to accord more closely with common
usage.

19. Bail Act 1978 (NSW) s 9(1)(d), s 9(1)(d1), s 9(1)(e).

20. Bail Act 1978 (NSW) s 9(1)(c).

21. Bail Act 1978 (NSW) s 9A.

22. Bail Act 1978 (NSW) s 9(1)(f).

23. Bail Act 1978 (NSW) s 9(1)(c).

24. Bail Act 1978 (NSW) s 9B(1).

25. Bail Act 1978 (NSW) s 9B(2).

26. Bail Act 1978 (NSW) s 9B(3).

27. Bail Act 1978 (NSW) s 9C, s 9D(1).

28. Bail Act 1978 (NSW) s 9D(1).

29. NSW, Parliamentary Debates, Legislative Council, 24 June 2003, 1888.
30. R v Wright (Unreported, Supreme Court of NSW, Rothman J, 7 June 2005) [25].
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Complexity

This summary does not convey the length, detail and intricacy of these provisions.
The provisions consist of eleven separate sections and occupy nine pages of the
Bail Act. They refer to approximately 150 separate offences by statute and section.
That does not include generic circumstances, specified in some of the provisions,
which do not relate to a single, specific offence. Only a reading of the provisions can
convey the web of complexity in this part of the legislation. A summary of the
provisions is provided in Appendix E.

The history of the amendments

Before the enactment of this legislation, there was a presumption in favour of bail at
common law. In R v Wakefield, Judge Cross (sitting as Chairman of Quarter
Sessions, later Justice Cross) provided a comprehensive account of the common
law in relation to bail as it then stood.3! The following passage related to the risk of
non-appearance but it has a wider implication:

...whether the Crown has shown such a degree of risk of the accused failing to
answer his bail that the general desirability of granting accused persons bail is
outvxég:*ighed, ie such a degree of risk as displaces the presumption in favour of
bail.

Early judgments in the Supreme Court of Victoria and of the Australian Capital
Territory are to the same effect.®

The 1976 Report of the Bail Committee took the same approach:

Every defendant should have a right to release on bail unless it appears that
such release is undesirable. The onus should be on the prosecution to establish
grounds for bail refusal.®

The report included the following recommendation:

The presumption in favour of bail should apply at all stages of criminal
proceedings, whether before trial, during trial, before sentence or pending
appeal.®

However, the Bill introduced into Parliament included an exception to the
presumption in favour of bail for armed robbery offences and certain other robbery
offences,*® and an exception in the case of the offence of failure to appear.®” As we

31. R v Wakefield (1969) 89 WN (Pt 1) NSW 325, 331.

32. R v Wakefield (1969) 89 WN (Pt 1) NSW 325, 331.

33. RV Light [1954] VLR 152, 157 (Sholl J) and Burton v The Queen (1974) 3 ACTR 77, 78 (Fox J).
34. NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 20.

35. NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976) 7 (Recommendation 28).

36. Bail Act 1978 (NSW) (as enacted) s 9(1)(c) referring to Crimes Act 1900 (NSW) s 95 (aggravated
robbery), s 96 (aggravated robbery with wounding), s 97 (armed robbery or robbery in company),
s 98 (armed robbery with arms etc and wounding).

37. Bail Act 1978 (NSW) (as enacted) s 9(1)(b) referring to the offence created by s 51.
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have remarked, this followed two highly publicised bank robberies in 1978.%8 In the
second reading speech introducing the legislation, the Attorney General explained
why the exception had been introduced. It bears repeating:

This Government is well aware of the widespread feeling in the community of a
need to take a firm and exemplary stand in relation to serious and violent crime,
particularly the offences of armed and otherwise violent robbery.*

This statement typifies the motivation behind many of the amendments concerning
presumptions. The Bail Act has served as a vehicle for denouncing and for
providing a response to such behaviour.

As we have said earlier in this report, denouncing crime is one of the roles of the
broader criminal justice system.*° It is not the proper role of bail legislation.** It is
this use of the Bail Act, without due regard to the principles which underlie the
criminal justice system, which has led to the proliferation of amendments of this
kind.

Effect of the amendments on detention rates

There is evidence that the amendments we have reviewed have contributed to the
huge increase in the number of people in custody pending trial over the same
period.*? We refer to two recent studies.

In 2004, the NSW Bureau of Crime Statistics and Research (BOCSAR) published a
report on the effect of the Bail Amendment (Repeat Offenders) Act 2002 (NSW).*?
That amendment removed the presumption in favour of bail for people who had
committed certain prior offences.** In particular, the amendment removed the
presumption in favour of bail where a person is charged with an indictable offence
and has previously been convicted of one or more indictable offences.® In that
event, the person’s criminal history was also made a relevant consideration when a
decision was made whether to grant bail.*®

It was found that, in the 18 months following the amendment, there was no
significant change in the bail refusal rate for defendants without prior convictions. By
contrast, the bail refusal rate for people charged with an indictable offence who had
a previous indictable conviction increased by 7.3%*" and the bail refusal rate for

38. D Weatherburn, M Quinn and G Rich, “Drug Charges, Bail Decisions and Absconding” (1987)
20(2) Australian and New Zealand Journal of Criminology 95.

39. NSW, Parliamentary Debates, Legislative Assembly, 14 December 1978, 2015.
40. See para 2.4-2.8.

41. See para 2.39.

42. See Ch 4.

43. J Fitzgerald and D Weatherburn, The Impact of the Bail Amendment (Repeat Offenders) Act
2002, Crime and Justice Bulletin No 83 (NSW Bureau of Crime Statistics and Research, 2004).

44. Bail Act 1978 (NSW) s 9B.
45. Bail Act 1978 (NSW) s 9B(3).
46. Bail Act 1978 (NSW) s 32(1)(b)(vi); and see para 10.93.

47. J Fitzgerald and D Weatherburn, The Impact of the Bail Amendment (Repeat Offenders) Act
2002, Crime and Justice Bulletin No 83 (NSW Bureau of Crime Statistics and Research, 2004) 2.
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defendants charged with any offence who had any prior conviction increased by
10.3%.”® These findings indicate that there was a significant increase in the bail
refusal rate for those defendants specifically targeted by the amendment.

The second study was in 2010, again by BOCSAR.*® The aim of the study was to
consider the effect of the presumptions on the likelihood of bail refusal. It examined
6,103 defendants whose matters were finalised before the Local Court in 2008 and
who were refused bail. It found that the risk of bail refusal was 48.6% for defendants
subject to an “exceptional circumstances” presumption, 20.9% for defendants
subject to a presumption against bail, 29.0% where the presumption was neutral,
and 15.1% where there was a presumption in favour.

The authors then used a logistic regression model to control for a range of matters,
including the age, gender and Indigenous status of the defendant, concurrent
offences, criminal history, and plea. Once the effect of these matters was removed,
it was clear that the presumptions had “a significant impact on the probability of
imprisonment”.*° In the “base case” involving a first offender facing a single charge
where there is a presumption in favour of bail, the accused had a 2.1% risk of being
refused bail. Changing the charge to one involving a neutral presumption (but
holding all other factors constant) had the effect of increasing the risk to 5.1%. For
charges where there was a presumption against bail the risk was 3.0%, and in
“exceptional circumstances” cases, 5.3%.""

There is strong evidence that erosion of the presumption in favour of bail has

contributed significantly to the increase in the number of defendants detained before
trial.

Other jurisdictions

The bail legislation of all other Australian States and Territories includes a
presumption in favour of release, with a presumption against release in relation to
specified cases or a requirement for exceptional circumstances in specified cases
or both. However, the offences and the number of offences assigned to one
category or another vary considerably from jurisdiction to jurisdiction. When dealing
with any one offence, there are considerable differences concerning the burden and
standard of persuasion. Demonstrably, there is no universally agreed principle

48. J Fitzgerald and D Weatherburn, The Impact of the Bail Amendment (Repeat Offenders) Act
2002, Crime and Justice Bulletin No 83 (NSW Bureau of Crime Statistics and Research, 2004) 3.

49. L Snowball, L Roth and D Weatherburn, Bail Presumptions and Risk of Bail Refusal: An Analysis
of the NSW Bail Act, Issue Paper No 49 (NSW Bureau of Crime Statistics and Research, 2010).

50. L Snowball, L Roth and D Weatherburn, Bail Presumptions and Risk of Bail Refusal: An Analysis
of the NSW Bail Act, Issue Paper No 49 (NSW Bureau of Crime Statistics and Research,
2010) 5.

51. L Snowball, L Roth and D Weatherburn, Bail Presumptions and Risk of Bail Refusal: An Analysis
of the NSW Bail Act, Issue Paper No 49 (NSW Bureau of Crime Statistics and Research, 2010) 6
(table 3). The fact that ‘neutral presumption’ cases are more likely to result in bail refusal than
‘presumption against’ cases is notable. It is explained partly by the fact that the neutral
presumption cases (including serious sexual offences, cases of serious violence, and domestic
violence cases) may involve the risks to particular people or the community in the particular
case. The bulk of the ‘presumption against’ cases are repeat property offences, where the court
might assess the risks posed to the community by release as lesser.
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behind the assignment of a presumption for or against release or a requirement of
exceptional circumstances to any particular offence.

In Chapter 3 we have discussed Alex Steel's research which examines the many
“punitive amendments” to the NSW legislation and compares NSW to other
jurisdictions in this regard. The changes to presumptions have resulted in NSW
having one of the most restrictive approaches to bail in Australia.>?

Other reports

As mentioned above, the Bail Review Committee recommended in 1976 that there
should be a presumption in favour of bail in all cases where there was not an
automatic right to bail.>

Since then, Australian law reform agencies have consistently supported a
presumption in favour of bail when reviewing bail law in their respective
jurisdictions. A uniform presumption in favour of bail, except after conviction, has
been recommended by the Western Australian Law Reform Commission,® the
Queensland Law Reform Commission,> the Tasmanian Law Reform Institute,*® and
the Victorian Law Reform Commission.>’

Law reform agencies charged with reviewing other aspects of the law have
recommended a presumption in favour of bail in relation to offences within the ambit
of their enquiry. In 2005, this Commission, in a reference relating to young
offenders, recommended that s 9B of the Bail Act should not apply to young
people.®® In 1997, the Australian Law Reform Commission reviewed the situation of
children in relation to legal proceedings. It recommended a presumption in favour of
bail for all young people.®® In 2010, the New South Wales and Australian Law
Reform Commissions reported on family violence. They recommended that there
should be no presumption against bail on the ground that an alleged crime had
occurred in a family violence context.®

52. A Steel, “Bail in Australia: legislative introduction and amendment since 1970” (Paper presented
at the ANZ Critical Criminology Conference Proceedings, Monash University, 8 and 9 July 2009);
see para 3.69.

53. NSW, Report of the Bail Review Committee, Parl Paper No 46 (1976).

54. Law Reform Commission of Western Australia, Bail, Report No 64 (1979) 89.

55. Queensland Law Reform Commission, The Bail Act 1980, Report No 43 (1993) 46.

56. Tasmanian Law Reform Institute, Offending While on Bail, Research Paper No 1 (2004) 16.
57. Victorian Law Reform Commission, Review of the Bail Act, Final Report (2007) 9.

58. New South Wales Law Reform Commission, Young Offenders, Report No 104 (2005) 260
(Recommendation 10.9); Section 9B of the Bail Act 1978 (NSW) makes an exception to the
presumption in favour of bail in certain cases; see para 8.16 of this Report.

59. Australian Law Reform Commission, Seen and Heard: Priority for Children in the Legal Process,
Report No 84 (1997) [18.159]-[18.168], Recommendation 228.

60. Australian Law Reform Commission, Family Violence — A National Legal Response, Report No
114 (2010) 420 (Recommendation 10-1).
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Submissions and consultations

Criticisms of the scheme as a whole

In submissions and consultations, the scheme of presumptions, exceptions and
exceptional circumstances was described as “ad hoc”, “illogical”, “convoluted”,

“complex”, “cumbersome” and “difficult to interpret and apply in practice”.®*

The Chief Magistrate observed that “the grouping of offences into the categories of
presumptions has little relationship, if any, to consideration of the discrete
circumstances of each accused person and the purpose of determining how to best

ensure his or her future attendance at court”.%

This view was repeated in a humber of other submissions. Legal Aid stated that
presumptions ‘“inflate the significance of the type of offence alleged”®® and the NSW
Police Force commented that they “can create artificial distinctions and thereby
produce anomalies in their operation”.®* The outcome of applying the existing
presumptions to bail decisions was described in one submission as “often unfair”

and, in another, “unjust”.®®

The following examples are taken from submissions.

Example 8.1

Jason, 19, is a young man who grew up in foster care. He had a very
limited criminal history, apart from a serious assault for which he
received a suspended sentence. While on the suspended sentence,
Jason was charged with goods in custody after police found him in
possession of several pairs of expensive-looking running shoes. These
shoes were not in fact stolen, as the police suspected, but were cheap
imitations of designer brand shoes which Jason was selling on behalf of
his employer. Jason was refused bail by both the police and the Local
Court. Although the alleged offence was trivial, there was no
presumption in favour of bail because he was on a suspended
sentence.®

61. Children’s Court of NSW, Submission BA33, 3; NSW Police Force, Submission BA39, 6; Law
Society of NSW, Submission BA5, 3; Aboriginal Legal Service NSW/ACT Ltd, Submission BA14,
8; G Henson, Submission BA2, 2; Legal Aid NSW, Submission BA17, 4; NSW, Office of the
Director of Public Prosecutions, Submission BA21, 3; Jumbunna Indigenous House of Learning,
Submission BA37, 15.

62. G Henson, Submission BA2, 2.
63. Legal Aid NSW, Submission BA17, 4.
64. NSW Police Force, Submission BA39, 13.

65. Shopfront Youth Legal Centre, Submission BA23, 4; Community Justice Coalition, Submission
BA31, 5.

66. Shopfront Youth Legal Centre, Submission BA23, 5. The Shopfront notes in relation to this case
study that: “[a]lthough s 32(1)(a)(iii)) of the Bail Act states that the likelihood of a custodial
sentence is only relevant insofar as it affects the likelihood of the accused failing to appear at
court, both the police and the court appear to have gone beyond this and taken the view that ‘it
looks like you're going to jail anyway, so you might as well stay there™. The case study goes on
to note Jason was convicted of copyright related charges and the Shopfront conclude the case
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Example 8.2

A client named Sarah recently pleaded not guilty to a charge of
wounding with intent for stabbing her ex-partner... The client had a
history of mental illness. The magistrate determining her bail application
refused bail. In making this decision, the magistrate stated that he
considered it appropriate to grant her bail to receive treatment; however,
because of the requirement to show exceptional circumstances [she had
a previous conviction for a serious personal violence offence], he felt
compelled to refuse her bail.®’

The Office of the Director of Public Prosecutions (ODPP) highlighted problems
arising from the operation of s 9B(3) which removes the presumption in favour of
bail where the person is charged with an indictable offence and has previously been
convicted of one or more indictable offences:®®

The impact of section 9B(3) in particular is such that any person convicted at
any time of an indictable offence of whatever severity, who is charged with an
indictable offence of whatever severity, loses their entitlement to bail. This has
achieved the absurd result, that a person for example charged with shoplifting
who decades earlier as a first offender was convicted at the Children’s Court for
passing a bad cheque is in no different a position as far as the presumption is
concerned, to that of a person charged with bank robbery and who has spent
their lifetime committing crime.®®

Two submissions specifically attributed the high remand rate to the presumptions.”
The NSW Bar Association submitted that the large number of offences that attract a
presumption against bail are “probably the single biggest reason why there are so

many people in remand custody”.”*

Substantial support for a uniform presumption in favour of bail

The overwhelming majority of submissions advocated the removal of the existing
scheme of presumptions, exceptions and special circumstances, and its
replacement with a uniform presumption in favour of release in some form.

Other submissions supported a risk management model. The Community Justice
Coalition supported “a universal presumption in favour of bail with the onus on the
prosecution to rebut that presumption based on a modified set of risk criteria”.”* The
ODPP proposed that:

bail should be granted in all other cases [that is, in all cases other than ‘right to
bail’], unless the prosecution case on bail is such that the risk of flight or the risk
to the community (including any particular person or persons) of further

study by commenting, “[h]ad he not been initially refused bail, we think he probably would not
have received a full-time custodial sentence at all”.

67. Legal Aid NSW, Submission BA17, 6.

68. Discussed in para 8.16.

69. NSW, Office of the Director of Public Prosecutions, Submission BA21, 2.

70. D Shoebridge, Submission BA19, 4; NSW Bar Association, Submission BA27, 2.
71. NSW Bar Association, Submission BA27, 2.

72. Community Justice Coalition, Submission BA31, 5.
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offending either taken together or alone are such as to outweigh the accused’s
general right to liberty.”

Legal Aid supported an “unacceptable risk test” modelled on that proposed by the
Victorian Law Reform Commission.”* The Children’s Court also supported™ the
‘unacceptable risk test’ contained in the Bail Act 1977 (Vic).”® The Bar Association
called for “a general presumption in favour of granting bail, unless the statutory
considerations tip the balance in favour of refusing bail because of unacceptable
risks of non-attendance and/or unacceptable risks to the community’s safety and

welfare”.”’

Other submissions supported a uniform presumption in favour of release which did
not specify “unacceptable risk” as the basis for displacing the presumption. These
included submissions by the NSW Law Society, Frank Mersal and the Intellectual
Disability Rights Service. These respondents directed attention to considerations
such as appear in s 32 for the basis on which the presumption could be displaced.”

We will discuss the choice between a Victorian style risk management model and a
justification model (where detention must be justified having regard to specified
considerations) in Chapter 10. Both models include a presumption in favour of
release.

Juvenile Justice NSW recommended that “the Bail Act should have a presumption
in favour of bail for all children and young people, with the possible exception of
children and young people accused of serious children’s indictable offences [which,
in their view,] should incur a ‘neutral’ presumption”.”” However, Juvenile Justice
NSW also stated that the Bail Act should recognise the UN Convention on the
Rights of the Child,?® including that the “arrest, detention or imprisonment of a child
shall be in conformity with the law and shall be used only as a measure of last
resort and for the shortest appropriate period of time”.®! Detention as a last resort
should be seen as a presumption in favour of bail, as it requires the person to be
released unless there are strong reasons to the contrary.

The Public Interest Law Clearing House recommended that young people charged
with summary offences should have a right to bail.?* That went further than a
presumption in favour of bail for young people in that class of case.®®

73. NSW, Office of the Director of Public Prosecutions, Submission BA21, 4.
74. Legal Aid NSW, Submission BA17, 11.

75. Children’s Court of NSW, Submission BA33, 4.

76. Bail Act 1977 (Vic) s 4(2)(d)(i).

77. NSW Bar Association, Submission BA27, 2.

78. Law Society of NSW, Submission BA5, 2; F Mersal, Submission BA10, 4; Intellectual Disability
Rights Service, Submission BA30, 2.

79. NSW, Juvenile Justice, Submission BA35, 9.

80. Convention on the Rights of the Child, opened for signature 20 November 1989, 1577 UNTS 3
(entered into force 2 September 1990).

81. NSW, Juvenile Justice, Submission BA35, 7.
82. Public Interest Law Clearing House, Submission BA12, 7.

83. It may be noted that we have recommended an entitlement to bail without conditions in relation
to both adults and children where the person is charged with a minor offence. See Rec 7.1.
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The Department of Family and Community Services was particularly concerned with
family violence offences against women and children. For this reason, the
Department supported the retention of domestic violence offences as an exception
to the presumption in favour of bail, and the retention of the requirement for
exceptional circumstances in the case of serious personal violence offences
allegedly committed by a repeat offender.®* We agree that the protection of women
and children from domestic violence is an important issue, and relevant to bail
decision-making. We return to the issue of protection for victims of domestic
violence in our discussion of the criteria to apply in bail decision-making.®> We
believe our proposed solution meets the concern raised.

The International Commission of Jurists canvassed various options, in its
submission concerning presumptions for and against release®® but it supported the
recommendation of the Victorian Law Reform Commission that there should be no
presumption against bail for any offence.®” In consultation, it was confirmed that this
organisation supported a uniform presumption in favour of bail.

The law enforcement view

The NSW Police Association advocated retention of the presumptions against bail
in the current legislation.®®

The NSW Police Force presented a detailed submission concerning the scheme of
the present legislation. There were three major elements in the submission:

= The current provisions are convoluted.
» They should be replaced with a risk management approach.

= If this approach is not taken, the existing scheme of presumptions should be
retained and modified.

The submission from NSW Police Force put forward two options for reform: a risk
management approach without presumptions of any kind, and retention of the
existing presumptions with modifications. In subsequent correspondence, the NSW
Police Force affirmed support for the retention of presumptions.® It is useful,
however, to set out the detail of the two options proposed in the NSW Police Force
submission.

84. Bail Act 1978 (NSW) s 9D; NSW, Department of Family and Community Services, Submission
BA24, 6.

85. See para 10.63-67.
86. International Commission of Jurists Australia, Submission BA22, 3.

87. International Commission of Jurists Australia, Submission BA22, 7; Victorian Law Reform
Commission, Review of the Bail Act, Final Report (2007) 9 (Recommendation 12).

88. Police Association of NSW, Submission BA38, 2.

89. Letter from Assistant Commissioner Mennilli to Chairperson, Law Reform Commission, 29
February 2012.
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Risk management approach

The first option discussed in the NSW Police Force submission is a risk
management approach, which would replace the current right to bail and
presumptions with a framework for assessing the risk presented by a person
charged with an offence. The following formulation of the approach was proposed:*

1. Object.

The object of this Act is to provide for a pre-trial process when there is question
as to the control or deprivation of the accused person's liberty where the
interests of the accused person are appropriately weighed against the interests
of the community consistently in Iight of the strength of the prosecution case and
likelihood of a custodial sentence.”

[Proposed subsidiary considerations relating to the interests of the person and
the interests of the community are listed.]

2. Inclusive indicia of the Interests of the Accused Person and Interests of the
Community.

3. Risk Assessment Process - looks at the likelihood and consequence of
something relevant to the subsidiary considerations happening and weighs
these against the strength of the prosecution case and likelihood of a custodial
sentence.

4. Risk Management Process - looks to control or eliminate the risk by:

= Bail refusal - high risk & medium risk where conditions cannot control or
eliminate the risk

= Conditional Bail - medium risk & low risk where unconditional bail cannot
control or eliminate the risk

= Unconditional Bail - low risk

= Bail dispensed with - no risk.

In later correspondence the NSW Police Force proposed that presumptions should
apply to risk categories.* This appears broadly consistent with point 4 above which
assigns certain bail outcome to certain risk categories, unless other factors apply.

Retain and modify existing scheme of presumptions

As a second option, the NSW Police Force advanced reasons for retaining the
existing scheme of presumptions. The reasons were, first, to advance consistency
in decision making and, secondly, to enhance the efficiency of decision making.
Consistency was advanced on the basis of doing justice as between one case

90. NSW Police Force, Submission BA39, Appendix, p 1 The risk management approach advocated
by the Police Force in place of the current provisions is to be distinguished from the Victorian-
style “unacceptable risk” model, discussed elsewhere in this report (para 10.7), which
incorporates a scheme of presumptions and which also imports a range of normative
considerations under the rubric of “unacceptable”.

91. NSW Police Force, Submission BA3, 4.

92. Letter from Assistant Commissioner Mennilli to Chairperson, Law Reform Commission, 24
February 2012.
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relative to another. Efficiency in the decision making process, it was said, was
advanced by a saving in time.

8.61  The retention of the present scheme of presumptions was supported on the basis
that it was appropriate to assign particular offences to a particular kind of
presumption having regard to the nature of the offence.

8.62  Modifications were proposed to the present scheme of right to bail and
presumptions. The proposed modified scheme was as follows:*

Right to Bail

All fine only offences unless the same offence is alleged to have been
committed whilst on bail, subject to the imposition of conditions that the accused
person can meet in line with the stated Objective and the provision of
identification suitable to identify the accused person to the court.

Presumption in favour of bail

All offences where, notwithstanding the maximum penalty available is
imprisonment, sentencing statistics show that a sentence of imprisonment is not
likely;

All fine only offences alleged to have been committed when the accused person
is at liberty on bail for the same fine-only offence.

Neutral Presumption
All offences

(i) likely to attract a sentence of imprisonment on conviction according to the
sentencing statistics;

(ii)  that carry a standard non-parole period or

(i)  where legislation or guideline judgement provide for imprisonment to be
considered divergent to s 5(1) of the Crimes (Sentencing Procedure) Act
1999;

(iv) that carry a term of imprisonment as a maximum sentence, alleged to
have been committed whilst the accused person was at liberty on bail, on
parole, subject to a bond, subject to an intervention program order,
serving a sentence but not in custody, or allegedly committed in custody.

Presumption against bail
Current categories remain.

Bail not to be granted unless exceptional circumstances justify the grant

of bail
Current categories remain.

Evaluation of the arguments

8.63  We have given close consideration to the arguments put forward in submissions on
these issues. There is a strong, close to consensus view, that the introduction of the
current scheme of presumptions into the Bail Act has created a complex regime that

93. NSW Police Force, Submission BA39, 14-15.
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is difficult to apply and which fails to take account of the individual circumstances of
the cases coming before the courts. The argument from principle is that such a
scheme of presumptions - with its exceptions to the presumption in favour of bail, its
presumption against bail and the requirement of special circumstances — is in
conflict with the presumption of innocence and the other principles set out in chapter
2 of this report.

The evidence clearly shows that the current scheme has resulted in additional
people being detained pending trial. There is evidence to suggest this effect has
reduced absconding rates. There is no similar evidence, one way or the other, in
relation to the prevention of crime. The overall cost in financial terms and in terms of
the personal effect on people imprisoned while proceedings are pending has not
been assessed against any possible benefits in terms of community safety.

The NSW Police Force supports the retention of presumptions. The submission
argues that presumptions promote consistency.”* Obviously enough, the current
presumptions promote consistency to some extent, creating greater predictability of
outcome in relation to particular offences and defendants with a particular kind of
criminal record. However, the effect of a presumption should not be overrated. It
sets the starting point for the decision making process but, under the current
legislation and under any new Bail Act, the authority is and would be required to
have regard to a range of mandatory considerations relating to the circumstances of
the case in making its decision.

Consistency is not an overriding consideration. In our view, justice in the
circumstances of the case — individualised justice — is more important than
consistency based on any particular criterion. The assignment of a presumption to a
category of offence offends against the notion of individualised justice. It constitutes
an approach that is too blunt as it overlooks the fact that the circumstances that
constitute an offence that is the subject of the initial charge can vary substantially in
their objective seriousness. Moreover it is often the case that the offence which the
offender faces at trial differs from the initial charge and may well be one for which
there is a lesser presumption.

The NSW Police Force submission advances a second argument, that a scheme of
presumptions promotes efficiency by saving court time. The example given is that
where there is a presumption against bail, the judicial officer may indicate to the
prosecutor that no verbal submissions are required.”® However, most submissions
made to us advanced the contrary argument, that decision-making efficiency is
undermined by a complex scheme of presumptions of the kind that exists in the
current legislation.

Having considered these competing views, we cannot support retention of the
current scheme of presumptions, irrespective of whether it is modified in the way
proposed.

94. NSW Police Force, Submission BA39, 6-7.
95. NSW Police Force, Submission BA39, 7.
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As we have recorded, the NSW Police Force also put forward the option of a risk
management approach.®

A risk management approach has the advantage of requiring a clear and
individualised assessment of the risks presented by releasing a person against the
consideration of justice and the interests of the individual. However, there is a level
of complexity in the risk management model that is proposed in the Police Force
submission, and it is not clear to us how the interests of the person (which form part
of the proposed scheme) are to be brought to account in the decision-making
process. We are not convinced that applying presumptions to a risk category, and
then considering other factors, is a process that would be practical or
straightforward for a court to undertake.

More particularly, the assessment of risk by reference to likelihood and
consequence is already a feature of the current legislation and of the scheme that
we propose. The matters to be taken into consideration in deciding whether to grant
bail include:

= the probability that the person will not appear in court;

= the protection of any particular person in need of protection;

the likelihood of the person interfering with evidence, witnesses or jurors; and
= whether it is likely that the person will commit any serious offence.

The weight to be given to each of these matters necessarily involves both the
degree of probability that the event will occur and the degree of seriousness of the
consequences if the event occurs. As will appear, our recommendations do not
depart radically from this aspect of the current legislation. In the result, we consider
that our approach is consistent with the police risk management approach, but
simpler and more practical for the courts to apply.

The removal of any presumption in favour of bail would be a significant departure
from the common law, which embodied a uniform presumption in favour of bail, and
from the current legislation which, despite the amendments made over the years,
retains a presumption in favour of bail as the default position. It would also be at
odds with the basic tenets of the criminal justice system as a whole discussed
earlier in this report, including the primacy afforded to the value of personal freedom
and principles such as the presumption of innocence.

We understand the NSW Police Force to be concerned that a uniform presumption
in favour of bail would overwhelm all other factors and result in people who should
be detained being released. We do not think this would be the case. It would do no
more than require the authority to be satisfied that detention or the imposition of a
condition or a conduct requirement was justified, having regard to the
considerations specified in the statute.

96. NSW Police Force, Submission BA39, appendix A.
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Conclusion

The scheme of presumptions, exceptions and exceptional circumstances in the
current legislation should be abolished. It is an unwarranted imposition on the
discretion of police and the courts. It throws the emphasis onto the category of the
offence with which the person is charged or onto other prescribed elements in the
person’s criminal history, instead of a balanced assessment of all the considerations
which bear rationally on the question of detention or release. It is voluminous,
unwieldy, hugely complex and involves too blunt an approach. The results are
frequently anomalous and unjust.

We strongly recommend a uniform presumption in favour of bail (with the sole
exception of bail pending appeal against conviction or sentence®). That would
accord with basic legal principles and concepts enshrined in the criminal justice
system, particularly the value of personal liberty and its corollary, the presumption of
innocence. The submissions we have received provide overwhelming support for
that approach.

In recommending a presumption in favour of bail, we do not envisage that people
who present a serious risk of absconding, committing serious crime, or threatening
another’s safety should be released. In Chapter 10, we outline the issues that a bail
authority must consider and propose a regime which we consider meets such
concerns directly and simply.

Recommendation 8.1: Uniform presumption in favour of release

In a new Bail Act, the scheme of presumptions, exceptions and
exceptional circumstances in the current legislation should be replaced
with a uniform presumption in favour of release applicable to all cases
except those covered by an entitlement to release and appeal cases.

97. SeeCho.
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9.1 In this chapter we consider the circumstances in which a decision to release or
detain a defendant may arise for consideration, where an appeal has been lodged
by a defendant or by a prosecutor.

9.2 The question of bail may arise at the instance of a person who has been committed
into custody after trial, and who seeks release on bail pending an appeal; or at the
instance of a prosecuting authority which seeks to have that person placed into
custody until the outcome of its appeal against a non-custodial sentence or, less
frequently, against an acquittal. In some instances the lodging of an appeal will
operate as a stay of execution of the sentence, although in relation to people in
custody this will depend upon them being given bail.*

Rights of appeal

9.3 The circumstances in which an appeal lies against conviction or sentence differ
according to the court in which the case was first determined. In this section we are
only concerned with matters brought in the Local Court, District Court and Supreme
Court, since they constitute the principal criminal trial and appellate courts.

9.4 It is against the complex background outlined in this section, and in the light of the

current authorities and reforms elsewhere, that we give consideration, later in this
chapter, to the issues that arise in relation to release pending an appeal.

1. Crimes (Appeal and Review) Act 2001 (NSW) s 63(2)(c).
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Matters prosecuted in the Local Court

Where the case is prosecuted in the Local Court, appeal lies as follows:

» to the Local Court by way of an application for annulment of a conviction or
sentence by the prosecutor or by the defendant (but only where the defendant
did not appear when the conviction was made or the sentence imposed);?

= to the District Court by the defendant:

- as of right, against conviction or sentence or both, or against the refusal of
an application to annul a conviction or sentence;® or

- by leave of the District Court, against a conviction made in the defendant’s
absence or following a plea of guilty;*

= to the District Court by the Director of Public Prosecutions (DPP), as of right,
against a sentence imposed in proceedings for:

- anindictable offence that has been dealt with summarily,

- aprescribed summary offence, or

- asummary offence that has been prosecuted by or on behalf of the DPP;>
» tothe Supreme Court by the defendant:

- as of right, from a conviction or sentence, only on a ground that involves a
question of law,® or

- by leave of the Supreme Court, where the ground involves a question of fact
or mixed fact and law;’

= to the Supreme Court by the prosecutor, as of right, against:
- asentence imposed by the Local Court in summary proceedings, or
- astay by the Local Court of summary proceedings, or
- an order of the Local Court dismissing summary proceedings,
but only on a ground that involves a question of law.®

In some circumstances a judge of the District Court can submit, to the Court of
Criminal Appeal, for determination any question of law arising in an appeal to the
District Court in its criminal jurisdiction, either before or after disposition of the

Crimes (Appeal and Review) Act 2001 (NSW) s 4(1).
Crimes (Appeal and Review) Act 2001 (NSW) s 11, s 11A.
Crimes (Appeal and Review) Act 2001 (NSW) s 12(1).
Crimes (Appeal and Review) Act 2001 (NSW) s 23(1).
Crimes (Appeal and Review) Act 2001 (NSW) s 52(1).
Crimes (Appeal and Review) Act 2001 (NSW) s 53(1).
Crimes (Appeal and Review) Act 2001 (NSW) s 56(1).

© N O A WD
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appeal in that Court.® The decisions in relation to a stated case can be subject to
appeal to the High Court.™

A Supreme Court judge can review decisions of the District Court in relation to
appeals brought from the Local Court as part of the Supreme Court’s supervisory
jurisdiction,™* but the review is limited to questions of whether the District Court has
committed a jurisdictional error in dealing with the Local Court appeal.? Appeal then
lies from the single judge of the Supreme Court to the Court of Appeal.™

Decisions of the Supreme Court on appeals from the Local Court can be reviewed
by the Court of Appeal, subject to a grant of leave.**

Matters prosecuted in the District Court or the Supreme Court

Where the case is prosecuted in the District Court or Supreme Court, then appeal
lies to the Court of Criminal Appeal as follows:

» by a person convicted on indictment:

- against the conviction, as of right, on a ground that involves a question of
law alone, or otherwise with the leave of the court, or upon the certificate of
the trial judge, and

- against the sentence that was passed, by leave;™

= by a person:

- convicted by the Supreme Court in its summary jurisdiction, or

- convicted of a related summary offence in a criminal case dealt with by the
Supreme Court or District Court,

as of right, against the conviction (and any sentence imposed);*®
= by the Attorney General or the DPP, as of right, against:
- any sentence imposed in either of those trial courts,*’ or

- against any sentence imposed in either of those courts in respect of related
summary offences;®

9.  Criminal Appeal Act 1912 (NSW) s 5B(1).
10. Judiciary Act 1903 (Cth) s 35. See, eg, Taikato v The Queen (1996) 186 CLR 454.
11. Supreme Court Act 1970 (NSW) s 69.

12. While the supervisory jurisdiction may generally include errors of law appearing on the face of
the record, District Court Act 1973 (NSW) s 176 has been taken as limiting the power of the
Supreme Court to intervening in cases of jurisdictional error: McKellar v Director of Public
Prosecutions (NSW) [2011] NSWCA 91 [10].

13. As was the case in McKellar v Director of Public Prosecutions (NSW) [2011] NSWCA 91.

14. Supreme Court Act 1970 (NSW) s 101(2)(h). See, eg, Eades v Director of Public Prosecutions
(NSW) [2010] NSWCA 241.

15. Criminal Appeal Act 1912 (NSW) s 5(1).
16. Criminal Appeal Act 1912 (NSW) s 5AA(1), s 5AD(1).
17. Criminal Appeal Act 1912 (NSW) s 5D(1), s 5DA(1).
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» by the Attorney General or the DPP, as of right, against an acquittal:
- by ajury at the direction of the trial judge, or

- by a judge of the Supreme Court or District Court in proceedings for an
indictable offence tried without a jury, or

- by the Supreme Court in its summary jurisdiction in any proceedings in
which the Crown was a party,

in each case on a ground that involves a question of law alone.™

In some circumstances, after trial and conviction on indictment, the trial judge can
state a question of law, that arises in respect of the trial or conviction, to the Court of
Criminal Appeal, which will deal with it as if it were an appeal.”

Additionally there will be cases where either the defendant or prosecutor will seek
special leave to bring an appeal from the Court of Criminal Appeal to the High Court
of Australia.”*

Review of conviction and retrials

Exceptional cases might also arise where it is necessary to consider the release of
a person serving a sentence pending a review of a conviction under Part 7 of the
Crimes (Appeal and Review) Act 2001 (NSW).

Finally, the question of granting or refusing bail may arise where the Court of
Criminal Appeal orders a retrial of a person who:

= was previously acquitted of a life sentence offence, and there is fresh and
compelling evidence;? or

= was previously acquitted of a 15 years or more sentence offence, and the
acquittal was tainted.”®

Complexity of the appellate framework

It can be seen that there are several potential avenues for appeal in relation to
proceedings heard in the Local Court, District Court and Supreme Court, and in
relation to appeals from decisions of the Court of Criminal Appeal. The complexity
of this appellate framework is not assisted by the fact that it is governed by two
separate Acts, namely the Crimes (Appeal and Review) Act 2001 (NSW) and the
Criminal Appeal Act 1912 (NSW), and that some appeals lie as of right, and others
by leave or upon the issue of a certificate by the trial judge that the case is one that

18. Criminal Appeal Act 1912 (NSW) s 5DB(1).

19. Crimes (Appeal and Review) Act 2001 (NSW) s 107(2).
20. Criminal Appeal Act 1912 (NSW) s 5A.

21. Judiciary Act 1903 (Cth) s 35.

22. Crimes (Appeal and Review) Act 2001 (NSW) s 100(1).
23. Crimes (Appeal and Review) Act 2001 (NSW) s 101(1).
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is fit for an appeal against conviction. Nor is it assisted by the various further
avenues of appeal outlined above.

Added to the complexity is the circumstance that while the convicted and sentenced
person can appeal against both conviction and sentence, and while for the most
part, the right of the prosecution is confined to an appeal against the leniency of the
sentence, there are some circumstances where the prosecution can also appeal
against an acquittal, or a stay of proceedings, or the quashing of an indictment.

Moreover separate provisions apply to appeals in respect of convictions or
sentences imposed by the Drug Court, the Land and Environment Court, and the
Industrial Court, as well as in relation to pronouncements and sentences under the
habitual criminal provisions.*

Procedures applicable to bail pending appeal

The Crimes (Appeal and Review) Act 2001 (NSW) and the Criminal Appeal Act
1912 (NSW) each specifically provide that the Bail Act prevails to the extent of any
inconsistency between it and those statutes.®

As a matter of practice, bail applications following conviction and sentence in the
Local Court, pending an appeal from that court, can be dealt with by a magistrate
after an oral application where the appellant is present before or at the court of
conviction; or if the appeal is lodged after the date of conviction by a magistrate
after a bail application in writing. If the applicant is refused bail or cannot meet the
conditions of any appeal bail, a bail review application can be made and determined
in the Local Court at any time prior to, but not after, appearance in the District Court,
or in the Supreme Court,”® whichever is the court to which the appeal lies. After
appearance, a bail application can be heard in the District Court?” or in the Supreme
Court.?®

Where the appeal is brought from the District Court or Supreme Court to the Court
of Criminal Appeal, then appeal bail can be granted by the Supreme Court,”® or by
the Court of Criminal Appeal.®® The Court of Criminal Appeal can also grant bail
where an appeal from that Court is pending in the High Court.® This does not
exclude or limit the power of the High Court itself to grant bail.

24. See, eg, Criminal Appeal Act 1912 (NSW) s 5AB,s 5AF,s 5AG,s 5BA,s 5DC,s 5E.

25. Crimes (Appeal and Review) Act 2001 (NSW) s 117; Criminal Appeal Act 1912 (NSW) s 29.
26. Bail Act 1978 (NSW) s 24(1)(b).

27. Bail Act 1978 (NSW) s 26(1)(c).

28. Bail Act 1978 (NSW) s 28.

29. Bail Act 1978 (NSW) s 28.

30. Bail Act 1978 (NSW) s 30.

31. Bail Act 1978 (NSW) s 30(e).
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Limitations on bail pending appeal

Appeal from convictions and sentences on indictment

Bail, in the case of an appeal to the Court of Criminal Appeal from a conviction on
indictment or sentence imposed in the District Court or Supreme Court, is subject to
the limitation imposed by s 30AA of the Bail Act. It provides that bail is not to be
granted “unless it is established that special or exceptional circumstances exist
justifying [its grant]”. An application for bail in such a case can be heard by the
Court of Criminal Appeal,® or by a single judge of the Supreme Court.*

Where bail has been refused in the Supreme Court, then a fresh application can be
made to the Court of Criminal Appeal. It will similarly be subject to the s 30AA
limitation, and is dealt with as a fresh application and not as “a kind of indirect

appeal”.®*

Where an appeal, or application for leave to appeal, is pending in the High Court,
then, as was observed in Chamberlain v The Queen (No 1),*® the High Court can
grant bail in its inherent jurisdiction “in order to preserve from futility the exercise of
the Court’s jurisdiction to grant special leave to appeal and to allow an appeal

thereafter”.®

The High Court has itself adopted the common law test that has been given
statutory force in s 30AA of the Bail Act requiring the demonstration of exceptional
circumstances.®’

The High Court has however applied a test of greater stringency when the bail
application is made before special leave is granted. Although bail is rarely granted
at the leave stage there have been occasions where that has occurred.®®

Section 30AA was added to the Bail Act in 1987 in response to concerns expressed
by the Court of Criminal Appeal and otherwise arising from the decision of the Court
in R v Hilton.*® It was there held, in substance, that the Bail Act constituted an
exclusive codification of the law;** and that the Act did not “expressly import into the

32. Pursuant to Bail Act 1978 (NSW) s 30.

33. Bail Act 1978 (NSW) s 28 and see DPP (Cth) v Cassaniti [2006] NSWCCA 335 [13], [17]-[18];
Potier v The Queen [2011] NSWCCA 204.

34. R v Hardy (Unreported, NSWCCA, 17 June 1996).
35. Chamberlain v The Queen (No 1) (1983) 153 CLR 514.

36. More recently, it has been held that the power to grant bail should be understood as involving an
“incidental power” to the inherent jurisdiction which the Court has to stay proceedings to protect
its appellate function, rather than as an exercise of its inherent power — United Mexican States v
Cabal (2001) 209 CLR 165, 180-181.

37. R v Velevski (2000) 117 A Crim R 30 [21]; Marotta v The Queen (1999) 73 ALJR 265 [15].
38. Sinanovic v The Queen (No 1) (2001) 122 A Crim R 524 [11].
39. RV Hilton (1987) 7 NSWLR 745.

40. R v Hilton (1987) 7 NSWLR 745 (Street CJ) and 751 (Hunt J); and see R v Velevski (2000)
117 A Crim R 445 [9].
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grant of bail to appellants the common law requirement of establishing the presence

of special or exceptional circumstances”.**

As the Court observed in R v Hilton the common law requirement that an appellant
applying for bail establish the presence of special or exceptional circumstances,
was a long-standing principle. In Chamberlain v The Queen (No 1), Justice Brennan
explained:

To suspend or defer the sentence before an appeal is heard in such a case is to
invest the verdict of the jury with a provisional quality, as though it should take
effect only after the channels of appeal have been exhausted. But the jury is the
tribunal constituted to determine whether an accused should be convicted or
acquitted, and its verdict takes effect immediately. In a serious case, where the
prisoner’s custodial sentence depends upon a jury’s verdict (as it does when
there is a conviction for murder and there is no discretion as to sentence) an
application for bail before the verdict is set aside is in substance an application
to suspend the effect of the verdict. To grant bail in such a case is to whittle
away the finality of the jury’s finding and to treat the verdict merely as a step in
the process of appeal. The central feature in the administration of criminal
justice is the jury, and it is a mistake to regard the effect of its verdict as
contingent upon confirmation by an appellate court.*?

Additional reasons for the common law approach have been identified by the
authorities, including:

= The invidious position in which a court can be placed where it considers it
necessary to dismiss an appeal having the effect of returning to prison a person
whose circumstances may have changed during the period of liberty on bail.

= The risk of the availability of bail leading to a proliferation of unmeritorious
appeals.”®

= The public interest in having a convicted person serve his or her sentence as
soon as practicable.

= The risk of respect for the judicial system being undermined where a recently
sentenced person is seen to be walking free.*

Similar requirements for the demonstration of special or exceptional circumstances,
in support of an application for release pending an appeal, exist in other Australian
States or Territories, either by statutory force or by judicial decisions.*

There has been a degree of consistency in relation to the matters to be taken into
account in determining whether special or exceptional circumstances exist, either
standing alone or in conjunction with other matters. The primary factors potentially
requiring consideration include whether or not:

41. R Hilton (1987) 7 NSWLR 745, 748 (Street CJ).
42. Chamberlain v The Queen (No 1) (1983) 153 CLR 514, 519-520.
43. Rv Giordano (1982) 31 SASR 241, 242 cited in R v Hilton (1987) 7 NSWLR 745.

44. Ex parte Maher [1986] 1 QdR 303, 310 (Thomas J), cited with approval by the High Court in
United Mexican States v Cabal (2001) 209 CLR 165, 181.

45. Bail Act (NT) 23A; Bail Act 1992 (ACT) s 9E; Bail Act 1982 (WA) sch 1 pt C cl 4A; Re Clarkson
[1986] VR 583; R v Collins (1986) 41 SASR 208; Ex Parte Maher [1986] 1 QdR 303.
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= the sentence will have been wholly or substantially served pending any
application for leave or special leave to appeal, the listing of the appeal for
hearing, or its determination; and

= the application or appeal has sufficiently strong prospects of success.

Some differences have emerged, for example in relation to whether the relevant
portion of the sentence that is to be taken into account is the non-parole period*® or
the full term of the sentence.*’

Similarly the prospects of success that need to be demonstrated in relation to the
applicant/appellant’'s case have been expressed in various ways, including for
example that it is one which amounts to a “very strong case”; or, particularly where
this is the only basis for bail, that the appeal is “most likely to succeed”,* or is one
that has “extraordinarily high prospects of success” or “can be seen without detailed
argument to be certain to succeed”.*?

In general it has been accepted that more than an “arguable” or “fairly arguable”
case is required.®

Similarly it is established that the fact that special leave to appeal to the High Court
has been granted, is not of itself, sufficient to establish special or exceptional
circumstances,® although it can be weighed in the balance.*

The authorities have accepted that matters other than the prospects of success, or
the time served before the appeal is heard, can be taken into account since the
expression “special or exceptional circumstances” is not circumscribed by reference
to those matters alone.*

While it is only likely to be a rare case that personal or family hardships will justify a
grant of bail, they may tip the balance, if that hardship is particularly unusual,®* or if
there are other compelling circumstances present. It has been held that a relevant
circumstance includes administrative delay in providing the record of proceedings
that is required for the appeal.®

The demonstration of special or exceptional circumstances will not of itself suffice.
The applicant will still need to make out a case by reference to the s 32
considerations.

46. United Mexican States v Cabal (2001) 209 CLR 165; Marotta v The Queen (1999)
73 ALJR 265 [18]; R v Antoun [2005] NSWCCA 270 [10]; R v Zoudi (2006) 14 VR 580; R v
Velevski (2000) 117 A Crim R 30 [33].

47. Chew v The Queen (1991) 66 ALJR 209, 210 and Chew v The Queen (No 2) (1991)
66 ALJR 221, 222.

48. R v Wilson (1994) 34 NSWLR 1, 6 (Kirby P).

49. R v Wilson (1994) 34 NSWLR 1, 7 (Hunt CJ at CL).

50. R v Clarkson [1986] VR 583, 586; R v Wilson (1994) 34 NSWLR 1, 6.
51. RV Velevski (2000) 117 A Crim R 30 [22].

52. Parsons v The Queen (1998) 72 ALJR 1325 [3]; Marotta v The Queen (1999) 73 ALJR 265 [12]
and Potier v The Queen [2011] NSWCCA 204 [25]-[27].

53. R v Antoun [2005] NSWCCA 270 [14]-[15].
54. See, eg, R v Southgate (1960) 78 WN (NSW) 44.
55. R v Greenham (1998) 103 A Crim R 185.
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Notwithstanding the potential hardship and injustice that may be occasioned in a
case where an appeal against conviction or sentence succeeds, and the appellant
is belatedly released from a custodial sentence, the balance currently rests heavily
against the grant of appeal bail in respect of convictions and sentences on
indictment. That is the case even though it will not be possible to restore to a
successful appellant any time that he or she has spent in unwarranted custody.

Is reform needed?

Suggestions have been made, from time to time, for the introduction of a less
restrictive approach to allowing release pending an appeal than that which is
currently permitted.®

Although Australian jurisdictions have uniformly adopted the “special or exceptional
circumstances” test, often expressed simply as an “exceptional circumstances” test,
other models can be seen in New Zealand and Canada.

The Bail Act 2000 (NZ) provides:

14. Exercise of discretion when considering bail pending appeal

(1) If a person is in custody under a conviction and is appealing the conviction
or sentence, or both, the court must not grant bail unless it is satisfied on
the balance of probabilities that it would be in the interests of justice in the
particular case to do so.

(2) The onus is on the appellant to show cause why bail should be granted.

(3) When considering the interests of justice under subsection (1) the court
may, instead of the considerations in section 8, take into account the
following considerations:
(@) the apparent strength of the grounds of appeal:
(b) the length of the sentence that has been imposed on the appellant:

(c) the likely length of time that will pass before the appeal is heard:

(d) the personal circumstances of the appellant and the appellant's
immediate family:

(e) any other consideration that the court considers relevant.>’

The s 8 considerations mentioned are those which a court is required to take into
account when considering, in accordance with the Act, whether there is just cause
for the continued detention of a defendant.

The Canadian Criminal Code permits a judge of the Court of Appeal to release an
appellant from custody pending the determination of an appeal, both against

56. For example, J Willis, “Bail Pending Appeal after Conviction and Sentence on Indictment” (2005)
29 Criminal Law Journal 296, 312-314.

57. Bail Act 2000 (NZ) s 14.
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conviction and sentence,®® or against sentence alone.*® It provides that an order
may be made in the case of a conviction appeal if the appellant establishes that:

(8) the appeal or application for leave to appeal is not frivolous;

(b)  he will surrender himself into custody in accordance with the terms of the
order; and

(c) his detention is not necessary in the public interest.®

In the case of an appeal against sentence, such an order can be made if the
appellant establishes that:

(a) the appeal has sufficient merit that, in the circumstances, it would cause
unnecessary hardship if he were detained in custody;

(b) he will surrender himself into custody in accordance with the terms of the
order; and

(c) his detention is not necessary in the public interest.®*

The determination of the public interest involves the consideration, among other
things, of the type of crime of which the appellant has been convicted, the
confidence of the public in the administration of the criminal justice system, the
protection of the community and the personal circumstances of the appellant, as
well as the interests of enforceability (that sentences imposed are carried into
effect) and of reviewability (that judgments resulting in imprisonment are seen to be
correct).®

Section 30AA threshold

We were not informed, in the course of the submissions or consultations, of any
concerns in relation to the application of the s 30AA Bail Act threshold for the grant
of bail, where an appeal has been lodged to the Court of Criminal Appeal in respect
of a conviction or sentence on indictment.®* The “special or exceptional
circumstances” test has a lengthy history in the common law and otherwise, and is
applied by the High Court, such that good reason would need to be demonstrated
for its replacement or amendment. No such reason has been identified

We are satisfied that the application of s 30AA has not been confined to a sole
guestion dependent on the demonstration of very strong prospects of success.
Clearly the Court can take into account a range of considerations, including:

58. Criminal Code, RSC 1985, c C-46 s 679(1)(a).
59. Criminal Code, RSC 1985, ¢ C-46 s 679(1)(b).
60. Criminal Code, RSC 1985, c C-46 s 679(3).
61. Criminal Code, RSC 1985, c C-46 s 679(4).

62. R v Pabani (1991) 10 CR (4th) 381; R v Ali (2008) 77 BCLR (4th) 289; R v Dang 2004
ABCA 266.

63. The Office of the Director of Public Prosecutions supported the retention of the concept of
exceptional circumstances in respect of matters to which s 30AA applies: NSW, Office of the
Director of Public Prosecutions, Submission BA21, 5.
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» the fact that, after conviction, the presumption of innocence no longer applies;

= the need to maintain a balance between the interest of enforceability of the
judgment appealed from and its reviewability; and

= the fact that a refusal of bail can nullify the value of a successful appeal in the
case of a short custodial sentence, particularly where it relates to an offence
that is not particularly serious, and lead to harm to an appellant and family that
cannot be rectified.

We consider that the current approach to s 30AA of the Bail Act does not require
reform, although we consider that in any redraft of the Act it would be convenient to
confine the test to one that requires the identification of “exceptional
circumstances”. The word “special’ does not seem to have added anything to the
test in practical terms.**

Recommendation 9.1: Release pending appeal in relation to the
Court of Criminal Appeal

A new Bail Act should continue to provide that a court should not release
a person pending an appeal to the Court of Criminal Appeal or to the
High Court unless exceptional circumstances are established.

Bail in respect of appeals from the Local Court

The position is less clear in relation to the grant of bail pending an appeal from the
Local Court to the District Court, or in less common circumstances to the Supreme
Court. This issue was addressed in some of the submissions and consultations.

As has been noted earlier, the Local Court can grant bail in such a case until the
appellant appears in the District or Supreme Court. After appearance, the District
Court, or the Supreme Court can grant it.

Section 30AA of the Bail Act does not apply to appeals from the Local Court since it
does not, in its terms, mention such appeals. It would similarly appear that the pre-
existing common law test®® does not apply since the Bail Act constitutes a
comprehensive codification of the circumstances in which bail can be granted.®®

There is no specific legislative guidance given in relation to the test to be applied,
save to the extent that it can be assumed that at least some of the provisions
applicable to bail pre-trial will continue to be relevant.

It is not entirely clear whether the presumptions that currently arise under the Bail
Act continue to apply, after conviction in the Local Court when an appeal is brought.
On one view s 9(2)(b) of the Bail Act may mean that, at least in some cases, the

64. See R v Jacobs [2008] NSWSC 417 [9].
65. Assuming that it ever applied in the context of bail pending an appeal from the Local Court.
66. R v Hilton (1987) 7 NSWLR 745, 749.

NSW Law Reform Commission 135



Report 133 Bail

9.53

9.54

9.55

9.56

9.57

9.58

fact of conviction would result in the removal of any pre-existing presumption in
favour of bail.®’

The Office of the Director of Public Prosecutions suggested that consideration
should be given to the introduction of a test based on whether or not there was a
“likelihood that a pending appeal to the District Court would succeed”.®® It is
assumed that a test framed in these terms would not set the bar as high as that
required by s 30AA of the Bail Act, and would require at least the demonstration of a
reasonably arguable case.

Some other concerns were identified in relation to the practice in the Local Court.
For example Legal Aid NSW advised:

Legal Aid practitioners have reported a concerning trend in some Local Courts
for decisions in relation to appeal bail to be made in chambers without the
magistrate hearing submissions from any of the parties. The Act should provide
that the person in relation to whom the bail decision applies has a right to be
present when the bail decision is made and an opportunity to make submissions
in relation to that decision. ®°

We are of the view that it would be desirable to give some further statutory direction
in any redrafted Bail Act, in relation to release pending an appeal in this context. We
acknowledge that proper respect needs to be afforded to decisions of magistrates in
criminal cases, and that such decisions should not be regarded as provisional
determinations pending confirmation or otherwise on appeal.

The Local Court is the court in which the vast majority of criminal cases in NSW are
determined. Its jurisdiction extends to a wide range of cases including Table 1 and
Table 2 indictable offences that are dealt with summarily, many of which attract a
maximum penalty of imprisonment in that court of two years. The court is comprised
of experienced, professionally qualified judicial officers. Moreover appeals to the
District Court against conviction or sentence are determined by way of a rehearing
of the evidence given in the original Local Court proceedings,” and do not
constitute a hearing de novo. Appeals to the Supreme Court based on questions of
law alone are similarly decided on the record below. Where successful, the case is
commonly referred by the Supreme Court back to the Local Court for
redetermination in accordance with the directions of the court.

Consistently with the approach which we have taken in this Report, we consider that
applications for release pending appeals from the Local Court to the District Court,
or Supreme Court, should be governed by the same considerations that apply to
applications for release pre-trial, where they are relevant.

In order to give effect to the changed status of the convicted person, and the
presumption of regularity that should apply in relation to the Local Court
determination, we are however of the view that an additional consideration should

67. A possible construction of the Act that was noted by Sully J in R v Tyler (1995) 80 A Crim R 371.
68. NSW, Office of the Director of Public Prosecutions, Submission BA21, 19.

69. Legal Aid NSW, Submission BA17, 29.

70. Crimes (Appeal and Review) Act 2001 (NSW) s 17-18, s 26.
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apply, namely that the application is shown to have a reasonably arguable prospect
of success.

Framed in this way, the court would be in a position to balance the interests of
enforceability and reviewability. It could take into account the public interest in
allowing the review by way of appeal of a conviction or sentence, where there is a
reasonable basis for review, and where there is a risk that refusal of bail might
frustrate or nullify the value of an effective appeal. Similarly to applications for
release pre-trial, this would permit consideration to be given to the length of the
custodial portion of the sentence and the time required for a hearing and disposition
of the appeal. It would also allow the court to consider the other factors that are to
be taken into account in relation to applications for release generally, including for
example the risks of the appellant absconding, or of causing harm to others, or of
interfering with the judicial process.

Some considerations that are not relevant in the context of an appeal, because of
the fact of conviction, would include some of the particular principles concerning the
public interest in freedom and securing justice according to law, namely:

= The presumption of innocence whenever a person is charged with an offence.
» There should be no detention by the state without just cause.
» There should be no punishment by the state without conviction according to law.

The rules relating to not detaining a person unless a custodial sentence is likely and
detention being a measure of last resort would also not be relevant.

It is recognised that where, in accordance with this recommendation, the
determination falls to be made in the Local Court, magistrates would need to give
some consideration to the correctness of their own decisions. Some stakeholders
raised this as an issue and did not support our approach on this basis.”* However,
we do not consider that in practice it should present an insurmountable problem.
Framed in terms of the availability of a reasonably arguable prospect of success,
the test falls well below the s 30AA threshold, or of any assessment that the original
decision was wrong. With the benefit of the submissions received prior to conviction
and with any further submission made at the application hearing (particularly where
new evidence has emerged), a magistrate should be able to identify whether or not
a reasonably arguable prospect for appellate review remains open without
conceding original error.

In any event, consistently with the recommendations that we have made in relation
to the existing procedure under s 22A of the Bail Act, it will be possible for the
District Court, or Supreme Court, to revisit any refusal of appeal bail in the Local
Court, if a fresh application is made.

We do not consider it appropriate to impose a similar test in relation to release
sought pending an application in the Local Court for the annulment of a conviction
and/or sentence imposed in the absence of the applicant. The general pre-trial

71. Letters from the Law Society of NSW (24 January 2012) and Legal Aid NSW (27 January 2012).
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regime proposed in this Report should continue to apply. In some cases there may
be circumstances where an applicant’'s absence arose as a deliberate choice,
amounting to absconding. Such matters should be weighed in the balance if the
applicant seeks release.

Recommendation 9.2: Appeals to courts other than the Court of
Criminal Appeal

A new Bail Act should provide that, in the case of an appeal other than to
the Court of Criminal Appeal, the authority, in determining whether to
release or detain a person pending the appeal, must not release the
person unless it is satisfied that the appeal has a reasonably arguable
prospect of success.

Perfecting sentences after appeals

If an offender is granted bail pending an appeal and the conviction and/or sentence
is confirmed, then it is necessary to ensure that the sentence imposed by the lower
court is given its full effect and that, where necessary, the appeal court has the
power to adjust or restart that sentence.

This can arise in the context of appeals to the High Court (from decisions of the
Court of Criminal Appeal), to the Court of Criminal Appeal (from decisions of the
Supreme Court and District Court), to the Supreme Court and Court of Appeal (by
way of judicial review of appeals from the Local Court to the District Court), to the
District Court (from decisions of the Local Court), and to the Local Court (for
annulment of convictions made or sentences imposed by the Local Court).

Although the issue considered in this section of the chapter is primarily concerned
with appellate procedure it does have a peripheral relevance, since the issues that
arise do so as a consequence of an appellant being at liberty pending an appeal or
review of a custodial sentence.

Applications to the Supreme Court for judicial review

The relevant question arose initially in the context of an application to the Court of
Appeal for judicial review of a decision made following appeal from the Court of
Petty Sessions (the predecessor to the Local Court) to the District Court.

The High Court, in Whan v McConaghy, held that the Court of Appeal lacked
jurisdiction to make an order that would allow a term of imprisonment, that had been
imposed at first instance, to commence on some future date to take into account the
period spent on bail. In substance it was held that:

» in the absence of a stay of execution, the bail order did not have the effect of
suspending or postponing the operation of the sentence;

» the sentence continued to run notwithstanding that the applicant did not
commence to serve the term of imprisonment that had been imposed; and

= the Court of Appeal:
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- had no inherent jurisdiction to substitute a fresh order of commitment for a
sentence which had expired, and

- had no statutory power, similar to that possessed by the Court of Criminal
Appeal, to vary the sentence so as to take account of the period spent on
bail.”*

As a consequence the offender effectively escaped serving the sentence which had
expired while he was at liberty on bail.

The statutory power of the Court of Criminal Appeal referred to was that contained
in the since repealed s 18(3) of the Criminal Appeal Act 1912 (NSW). It provided,
first, that any time during which the appellant was at liberty on bail did “not count as
part of any term of imprisonment or penal servitude under his sentence”. Secondly,
it provided:

Any imprisonment or penal servitude under such sentence, whether it is the
sentence passed by the court of trial or the sentence passed by the court shall,
subject to any directions which the court may give as aforesaid, be deemed to
be resumed or to begin to run, as the case requires, if the appellant is in
custody, as from the day on which the appeal is determined, and if he is not in
custody as from the day on which he is received into prison, under the
sentence.”

In order to avoid the consequences that arose in Whan v McConaghy, a practice
arose, in circumstances where judicial review was sought of an appeal to the
District Court, of judges staying the operation of an appellant's sentence pending
determination.”

The need to follow this practice was dispensed with in 1996, when s 69A was
inserted in the Supreme Court Act 1970 (NSW) to allow the Supreme Court to vary
the commencement date of a sentence in relation to applications for judicial review:

(3) The time during which a claimant is at liberty on bail (pending the
determination of the proceedings for review) does not count as part of any
term of imprisonment under the claimant’s sentence. ...

(5) In determining proceedings for judicial review, the Court may order that
the imprisonment under the original sentence of imprisonment is to
commence or recommence on a day specified by the Court.

Appeals to the Court of Criminal Appeal and High Court

In 1995, the situation that formerly applied in relation to appeals to the Court of
Criminal Appeal changed. Subsection 18(3) of the Criminal Appeal Act 1912 (NSW)
was repealed and replaced by an amended s 18(2) which provided for, in effect,
only the first limb of s 18(3):

72. Whan v McConaghy (1984) 153 CLR 631; a similar outcome occurred in R v Nunan (1999)
108 ACrimR 1.

73. Criminal Appeal Act 1912 (NSW) s 18(3).
74. Palmer v DPP (1992) 28 NSWLR 282, 289.
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The time during which an appellant is at liberty on bail (pending the
determination of his or her appeal) does not count as part of any term of
imprisonment under the appellant’s sentence.

The Court of Criminal Appeal, in 2004, observed, in R v Hall, that the new s 18(2)
did not:

= re-enact the second limb, which the majority in Whan v McConaghy had said
conferred a statutory power in the Court of Criminal Appeal “to substitute a fresh
order of commitment to prison for one the term of which had expired”; or

= include any provision corresponding to s 69A(5) of the Supreme Court Act 1970
(NSW),

and concluded that “this Court has no power to adjust and re-start the appellant’s
sentence”.” In the particular case, the periodic detention order had not yet expired
and remained in force for the remainder of the term. Nevertheless the effect of the
decision was that part of the sentence was taken to have been served while the
appellant was on bail, even though his appeal was unsuccessful.

Section 25A of the Criminal Appeal Act 1912 (NSW) similarly provides, in relation to
appeals from the Court of Criminal Appeal to the High Court:

(1) Any time during which a person is at liberty on bail pending the
determination of the person’s appeal to the High Court from an order or
determination of the Court of Criminal Appeal does not count as part of
any term of imprisonment or penal servitude under the person’s
sentence.’

Although neither s 18 or s 25A made provision for the stay of a sentence pending
appeal when the applicant was released on bail, it would appear that the problem
that arose in the cases cited is cured by s 28A which was inserted into the Criminal
Appeal Act 1912 (NSW) in 2004:

(1) This section applies if, under section 18 or 25A, any period does not count
as part of any term of imprisonment under an appellant’s sentence.

(2) The court may make any order that it thinks fit to give effect to section 18
or 25A (including an order specifying the date of the commencement or
re-commencement of the sentence).

(3) If the court does not make such an order, the sentence commences or re-
commences on the appropriate date required for the operation of section
18 or 25A.""

Appeals from the Local Court to the District Court and Supreme Court

In relation to appeals from the Local Court to the District Court and Supreme Court,
s 63 of the Crimes (Appeal and Review) Act 2001 (NSW) expressly provides for a
stay of execution of any sentence pending appeal:

75. R v Hall [2004] NSWCCA 127 [40]-[41], [47].
76. Criminal Appeal Act 1912 (NSW) s 25A(1).
77. Criminal Appeal Act 1912 (NSW) s 28A.
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(1) The execution of any such sentence ... is stayed:

(&) except as provided by paragraphs (b) and (c), when notice of appeal
is duly lodged, or

(b) in the case of an appellant whose appeal is the subject of an
application for leave, when leave to appeal is granted, or

(c) in the case of an appellant who is in custody when the appeal is
made or leave to appeal is granted, when the appellant enters into a
bail undertaking, or when bail is dispensed with, under the Bail Act
1978.

(3) Subject to any order of the appeal court, a stay of execution continues in
force until the appeal is finally determined.”®

In addition, it is noted that s 68 of the Crimes (Appeal and Review) Act 2001 (NSW)
could be called in aid, if any question arose in relation to the power of the Supreme
Court or District Court to make an order in the event of an unsuccessful appeal, to
ensure that the original sentence was given its intended effect. In this respect s 68
provides:

(1) An appeal court may order that a conviction or sentence confirmed or
varied by it on appeal, or any part of it:

(@) s to take effect (as confirmed or varied) on and from a day specified
in the order, or

(b) in the case of a sentence that has been served in part, is to
recommence (as confirmed or varied) on and from a day specified in
the order,

being the day on which the order is made or an earlier day.”

For the purposes of this provision “appeal court” is defined as being:

the court to which an appeal or application for leave to appeal may be made
under Part 3, 4 or 5.%°

Part 3 relates to appeals from the Local Court to the District Court, Part 4 relates to
appeals from the Local Court to the Land and Environment Court and Part 5 relates
to appeals from the Local Court to the Supreme Court. This would not seem to
encompass appeals to the Court of Criminal Appeal or the High Court.

Local Court review of Local Court decisions

The problems noted above will not arise in relation to review or annulment
proceedings in the Local Court.®** Where an accused person has been convicted in
his or her absence, then unless the matter has been dealt with by a fine, sentencing

78. Crimes (Appeal and Review) Act 2001 (NSW) s 63.

79. Crimes (Appeal and Review) Act 2001 (NSW) s 68.

80. Crimes (Appeal and Review) Act 2001 (NSW) s 3(1).

81. Under Crimes (Appeal and Review) Act 2001 (NSW) pt 2.
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will be deferred until the convicted person is brought before the court pursuant to a
warrant to be sentenced.®” Section 25 of the Crimes (Sentencing Procedure) Act
1999 (NSW) precludes the imposition, in the absence of the convicted person, of
orders imposing a sentence of imprisonment, or of orders providing for intensive
correction, home detention, community service, a good behaviour bond, or a non-
association or place restriction order, or an intervention program order.

Whether or not an annulment application is then brought, and whether or not it is
successful and results in a rehearing, the imposition of any sentence of
imprisonment will commence on the date that is set by the court where the matter is
finally determined in the presence of the accused person.

In such a case, any period that is spent in custody following execution of the
warrant will be taken into account. Otherwise, there is no risk of any sentence of
imprisonment being taken to have been served while the accused person was at
large.

Conclusion

The solution to the problems that arise in this context is somewhat complex and, so
far as it requires a court to make a specific order resetting the commencement date
of a sentence, risks being overlooked. In the event of the two criminal appeal
statutes being amalgamated at a future date - an outcome that we consider
desirable in light of the complexity that the two statutes add to the appellate
framework outlined earlier in this chapter - it would be helpful to address this issue
in a simpler and clearer manner. This might also include a provision that would
eliminate any need for the High Court to remit the matter to the Court of Criminal
Appeal for an appropriate order, for example, by deeming a sentence to commence
or recommence on the day on which the offender enters custody following the
determination of the appeal; and by clarifying the powers of the Local Court in
relation to the annulment procedures arising under Part 2 of the Crimes (Appeal and
Review) Act 2001 (NSW).

Recommendation 9.3: Procedural reforms

(1) Consideration should be given to amalgamation of the Criminal
Appeal Act 1912 (NSW) and the Crimes (Appeal and Review) Act
2001 (NSW) into a single statute.

(2) Consideration should also be given to clarifying the relevant appeal
provisions to ensure that, where the offender has been released
pending the appeal, the court determining the appeal has sufficient
power to order the commencement or recommencement of the
original sentence, so as to give effect to the decision of that court.

82. Criminal Procedure Act 1986 (NSW) s 202(3). See also Crimes (Sentencing Procedure) Act
1999 (NSW) s 25(2).

142 NSW Law Reform Commission



10.

Considerations

10.1

10.2

10.3

The current provision ................
Other Australian jurisdictions
Structuring considerations

Existing models

The choiCe Of @ MOUEI ........ccoiiiiiii e
Whether considerations should be exhaustive ... 146
SubmisSIoNS and CONSUITALIONS ..........uuiiiiiiiiiiiie e 146
The public interest in freedom and securing justice according to law ............cccccceee.. 148
AN ODJECES CLAUSE? ...t e ettt e e e e e sttt e e e e e e e e annneeeeeaaeeanns 148
The integrity of the criminal jJuStiCe SYSTEM .....cviiiiiiiii e
The likelihood of the person failing to appear at CoUrt ...........coocvveiriiiiiniieee e

The likelihood of interference with the course of JUSLICE ...........ccoiviiiiiiiiiiiiiii s
That the person has offended while on conditional liberty
Protecting the community and particular people
Preventive deteNTION ... e e e e e e e e e e e
The likelihood of causing or threatening harm to a particular person or persons .............. 155
The likelihood of committing a serious offence or offences
The interests of the PErSON ...
Incapacitation DY INtOXICALION EIC........cccuuiiiiiiiiei et
The relevance of particular matters
The nature and seriousness of the offence charged
The strength of the ProSECULION CASE .........oiiiiiiiiiiiiii e
PHIOE OffENCES ...
Previous failure to comply with @ conduct dir€Ction .............cccceiiiiieeiiiiieiiee e
RuUles relating to dECISIONS ....uuviiiiie it e e e e e e e e e s aabaaes
The Specific ProviSioNs 0F S 32 ..
Recommendations

In Chapter 8 of this report, we recommend that there should be a presumption in
favour of release for all offences. In this Chapter, we discuss the considerations that
should be taken into account when deciding whether a person should be released

or detained.

The current provision

The Bail Act substantially incorporated the common law in relation to the
considerations to be taken into account when a decision is made to release or

detain a person pending trial.*

Section 32(1) of the Bail Act sets out the considerations. The skeleton of the section

is as follows (omitting the elaboration of specified considerations):

1. RV Wakefield (1969) 89 WN (Pt 1) (NSW) 325.
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(1) In making a determination as to the grant of bail to an accused person, an
authorised officer or court shall take into consideration the following
matters (so far as they can reasonably be ascertained), and the following
matters only:

(a) the probability of whether or not the person will appear in court in
respect of the offence for which bail is being considered...

(b) the interests of the person...

(b1) the protection of ... any ... person the authorised officer or court
considers to be in need of protection.

(c) the protection and welfare of the community, having regard ... to ...

(i) the likelihood of the person interfering with evidence,
witnesses or jurors. and

(iv) whether ... it is likely that the person will commit any serious
offence while at liberty on bail ...>

Each of (a), (b) and (c), but not (bl), is followed by a list of matters to which the
court must have regard. The full text of the subsection is reproduced in Appendix A
to this report.

The Bail Act refers to the above matters as “criteria”, but we prefer the term
“considerations” and will use that term in our report.

Other Australian jurisdictions

There is considerable agreement between the States and Territories concerning the
considerations to be taken into account when making a decision about release or
detention.® However there is some variation as to which of the traditional
considerations are explicitly mentioned and which are left to implication, whether a
list of considerations is exhaustive, and the extent to which explicit considerations
are further elaborated.

Structuring considerations

Existing models

In Australia, two models have emerged for incorporating the considerations to be
taken into account when deciding whether a person is to be released or detained.
They are the “unacceptable risk model” and the “justification model”.

The Victorian Bail Act includes an example of the unacceptable risk model. It
provides that a person is generally to be granted bail, but is to be refused balil if the

2. Bail Act 1978 (NSW) s 32(1).

3. See particularly the following legislation: Bail Act 1977 (Vic) s 4(3); Bail Act 1980 (QId) s 16(2);
Bail Act 1982 (WA) s 6A(4); Bail Act 1985 (SA) s 10; Bail Act 1992 (ACT) s 22; Bail Act (NT)
s 24.
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court is satisfied that there is an unacceptable risk that the accused, if released,
would

» fail to appear,
= commit an offence,
= endanger the public,

= nterfere with withesses or

obstruct the course of justice.*

The NSW Bail Act includes an example of the justification model. It provides that a
person is entitled to be granted bail unless the bail authority is satisfied, after
considering the matters in s 32, that refusal is justified. ®

The choice of a model

Some submissions we have received favour the unacceptable risk model.® A similar
but distinct “risk management” option is raised by the NSW Police Force, and
considered in Chapter 8. Other submissions favour retention of the justification
model.®

The “unacceptable risk” and “justification” models are very similar, in that they both
include reference to certain risks, namely: the risk of non-appearance, the risk of
interfering with the course of justice, the risk of committing other offences, and the
risk of harm to particular persons.®

However it is more difficult to include explicit reference to the interests of the person
within the unacceptable risk model. Of the two Australian jurisdictions that use this
model, neither mentions the interests of the person.'® Of course, these interests are
necessarily taken into account in deciding whether a risk is unacceptable, but they
are not explicit in the statutes.

The justification model can more easily incorporate reference to the interests of the
person, as is done in New South Wales, the Australian Capital Territory, and the
Northern Territory.** It can also more easily incorporate reference to basic legal
principles. Finally, it has the advantage of being familiar to authorities and
practitioners in this state. Therefore, we recommend retaining the justification model
in NSW bail legislation.

4.  Bail Act 1977 (Vic) s 4.
5.  Bail Act 1978 (NSW) s 9(2).

6. For example, Legal Aid NSW, Submission BA17, 5; Youth Justice Coalition, Submission BA20,
11; NSW Bar Association, Submission BA27, 2; Children’s Court of NSW, Submission BA33, 4.

7.  See para 8.58-8.59.

8 For example, G Henson, Submission BA2, 2; Law Society of NSW, Submission BA5, 8; Redfern
Legal Centre, Submission BA18, 7.

9. Comprehended by “endanger the safety or welfare of members of the public” in the Victorian
model: Bail Act 1977 (Vic) s 4(2)(d)(i).

10. Bail Act 1977 (Vic); Bail Act 1980 (QId).
11. Bail Act 1978 (NSW) s 32(1)(b); Bail Act 1992 (ACT) s 22(1)(c); Bail Act (NT) s 24(1)(b).
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Whether considerations should be exhaustive

The considerations specified in s 32(1) are both mandatory and exhaustive. That is
to say, they must be taken into account and they are the only considerations which
may be taken into account.

The majority of submissions supported an exhaustive list of considerations.
Ensuring irrelevant considerations are not taken into account and maintaining a
consistent approach were highlighted as reasons to support an exhaustive list. On
the other hand, the Aboriginal Legal Service NSW/ACT and Jumbunna Indigenous
House of Learning recommend specified criteria with an additional provision
enabling the court to take into account any other matter that is consistent with the
objectives of the Bail Act.”® Two submissions considered that the criteria should be
inclusive to facilitate judicial discretion.** The NSW Bar Association prefers the list
to be inclusive to allow for relevant considerations that may arise in a particular
case.”™ The NSW Police Force submits that “the decision maker should be able to

take into account any matter relevant to the fundamental principles”.*®

We recommend that a new Bail Act should require the authority to take into account
five primary considerations. We consider that this list of primary considerations
should be both mandatory and exhaustive. Otherwise, there is the risk of matters
being taken into account which should be regarded as extraneous. One such matter
would be a poor criminal record which might be factually relevant to legitimate
primary considerations but should not be regarded as a relevant matter in itself. We
discuss that point below.!” We also recommend that a new Bail Act should specify
more particular matters that must be taken into account when considering some of
these primary considerations. In the current legislation, such further matters are
specified, and are made both mandatory and exhaustive. We consider that the more
particular matters specified in a new Bail Act should be mandatory but not
exhaustive.

Submissions and consultations

There has been considerable support for the retention of the primary considerations
referred to in s 32,"® although a number of submissions raised concerns about
retaining the likelihood of committing further offences as a consideration. The

12. NSW Council for Civil Liberties, Submission BA3, 32; Law Society of NSW, Submission BA5, 8;
Crime and Justice Reform Committee, Submission BA9, 2; F Mersal, Submission BA10, 9; Legal
Aid NSW, Submission BA17, 11; Redfern Legal Centre, Submission BA18, 7; NSW, Office of the
Director of Public Prosecutions, Submission BA21, 8; Intellectual Disability Rights Service,
Submission BA30, 2.

13. Aboriginal Legal Service NSW/ACT Ltd, Submission BA14, 26; Jumbunna Indigenous House of
Learning, Submission BA37, 18.

14. D Shoebridge, Submission BA19, 7; NSW Bar Association, Submission BA27, 3.
15. NSW Bar Association, Submission BA27, 3.

16. NSW Police Force, Submission BA39, 25.

17. See para 10.93.

18. G Henson, Submission BA2, 2; Law Society of NSW, Submission BA5, 8; Crime and Justice
Reform Committee Submission, BA9, 2; Legal Aid NSW, Submission BA17, 10, Police
Association of NSW, Submission BA38, 3; NSW Police Force, Submission BA39, 25.
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Senior Public Defender took a different approach, calling for a simple objects clause
rather than a list of considerations.™

There was, however, considerable criticism of the unnecessary complexity and
detail of s32. In the result, some respondents argued for a shorter list of
considerations,?® others for maintaining a longer one,” but it was evident that there
was substantial support for the basic elements of the section. Submissions were
directed substantially to matters of detail.

The Chief Magistrate supported moving from the current s 32 considerations to a
simpler list.?? The Department of Juvenile Justice also put forward a simplified list in
its submission.?®

Legal Aid NSW, the Law Society of NSW, the Department of Family and Community
Services and Jumbunna submitted that the current considerations should largely be
retained with some minor amendments.?* In response to questions posed by the
Commission during consultation, Legal Aid NSW suggested that the considerations
could benefit from including “the fact that it is unlikely that a person will receive a
custodial sentence” and “any need the defendant has to be free for medical
treatment”.” During that consultation, Legal Aid NSW noted that practitioners find
the ‘checklist’ of considerations in the current s 32 useful.*® Jumbunna expressed
the view that “it is imperative that s 32 requires a decision maker under the Act to
consider the issues which, uniquely, impact particularly on Indigenous people.”’
The Shopfront Youth Legal Centre stated that the current s 32 provides a “good
starting point”; and recommends adding a provision that “where the bail decision-
maker is of the view that a conviction and/or custodial sentence is unlikely, balil
should be refused in exceptional circumstances only” and that “a likely conviction
and/or custodial sentence should not of itself be a ground for refusing bail”.?® The
Office of the Director of Public Prosecutions endorsed a restructuring of s 32 which
effectively retains the elements of the existing provision.?®

The Senior Public Defender, Mark lerace SC, suggested replacing s 32 with an
objects clause. However, if retained, Mr lerace considered that s 32 would benefit

19. M lerace, Submission BA16, 4.
20. For example, G Henson, Submission BA2, 2.

21. For example, Law Society of NSW, Submission BA5, 8; Crime and Justice Reform Committee,
Submission BA9, 2.

22. The considerations proposed by the Chief Magistrate are: the probability of whether or not the
person will appear in court in respect of the offence for which bail is being considered; the
interests of the person in being at liberty; the protection and welfare of the community or any
particular person/s; the strength of the case against the person; the age of the person and the
principles set out in Children (Criminal Proceedings) Act 1987 (NSW) s 6, where the person is a
child; and the mental health of the person.

23. NSW, Juvenile Justice, Submission BA35, 12.

24. Law Society of NSW, Submission BA5, 8; Legal Aid NSW, Submission BA17, 10; NSW,
Department of Family and Community Services, Submission BA24, 7; Jumbunna Indigenous
House of Learning, Submission BA37, 17.

25. Legal Aid NSW, Response to questions asked by the Commission.

26. Legal Aid NSW, Consultation BACS6.

27. Jumbunna Indigenous House of Learning, Submission BA37, 18.

28. Shopfront Youth Legal Centre, Submission BA23, 3.

29. NSW, Office of the Director of Public Prosecutions, Submission BA21, 8.
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from re-drafting to cure the effects of numerous “piecemeal amendments over the

years”.*

The Crime and Justice Reform Committee suggested that consideration should be
given to including the following considerations: the seriousness of the alleged
behaviour within the range of behaviours prohibited by the offence; the likely time to
be spent on remand and the probable maximum penalty of imprisonment that the
person might face; the impact of remand on the person’s personal circumstances,
including family and employment impacts; and a requirement that the likelihood of
re-offending must outweigh the right to liberty.**

Redfern Legal Centre emphasised that criteria should protect the prima facie right to
liberty®* and the Aboriginal Legal Service stated that the criteria should focus on the
likelihood of appearing, interfering with the administration of justice and committing
further offences against the alleged victim.*®

The public interest in freedom and securing justice according to
law

The first consideration to be listed in a revised provision should invoke the basic
principles and concepts inherent in the criminal justice system to which we have
referred in Chapter 2. These principles should be recognised in the legislation and,
for the reasons given earlier, should be incorporated as a consideration to be taken
into account when a decision is made whether to release or detain.

As we have mentioned earlier, the core processes of the criminal justice system are
the creation of offences, apprehending suspected offenders, deciding their guilt or
innocence and punishing those found to have offended. Bail legislation, being part
of the criminal justice system, should be subject to the same constraints. Basic
principles concerning the public interest in freedom of the individual and securing
justice according to law are as much applicable to bail law as they are to rest of the
criminal justice system.

An objects clause?

Submissions expressed widespread support for basic legal principles such as the
presumption of innocence and the prohibition of punishment except after conviction
by due process of law. These sentiments led, in turn, to considerable support for the
introduction of an objects clause in bail legislation which would recognise such
principles.

The difficulty with that approach is not its motivation but its implications. Ordinarily,
an objects clause has effect only to resolve any inadvertent ambiguity or lack of

30. M lerace, Submission BA16, 4.

31. Crime and Justice Reform Committee, Submission BA9, 2.

32. Redfern Legal Centre, Submission BA18, 7.

33. Aboriginal Legal Service NSW/ACT Ltd, Submission BA14, 25.
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clarity in the substantive provisions of the statute.®* With competent drafting, an
objects clause would have very little work to do.

If the legislation specified that substantive provisions were to be read subject to an
objects clause, every substantive provision would have to be reviewed when
applying the Act and, if necessary, its ordinary meaning changed in order to
accommodate the objectives in the objects clause. Uncertainty about the meaning
of substantive provisions in the legislation would abound.

A different style of objects clause appears in the draft consultation bill released by
the Criminal Law Review Division of the Attorney-General’'s Department in 2010:

The object of this Act is to ensure that a person who is required to appear
before a court in criminal or other proceedings is not deprived of liberty without
an appropriate balancing of the interests of the person and the interests of the
community.*®

There was considerable support for such a clause in the submissions we received.
There is, however, a fundamental problem with such a formulation, apart from the
limited effect it would have on decisions made under the Act. In our view, it is not
correct to treat a decision whether to release a person as involving a balancing of
the interests of the person and the interests of the community. Such an approach
wrongly opposes the interest of the person charged and the community as a whole.
This opposition fails to recognise that there is a public interest in the freedom of the
individual and the basic legal principles - such as the presumption of innocence —
which support the institutional integrity of the criminal justice system and ultimately
form part of the community’s interests.

The task is to incorporate basic legal principles in a way that has an impact on
decision making but does not create uncertainty. That can be achieved by
introducing a new provision which requires that such basic legal principles be taken
into account whenever an authority decides whether to release a person.

We recommend that a new consideration — the public interest in freedom and
securing justice according to law — should stand first in the list of considerations that
the authority is required to take into account. (Recommendation 10.2(a)) That would
give the consideration the prominence it deserves and would ensure that it comes
to attention whenever the prescribed considerations are examined.

This consideration should require the authority to consider the following basic
principles of justice:

= the entitlement of every person in a free society to liberty, freedom of action and
freedom from unnecessary constraint in daily life;

= the presumption of innocence whenever a person is charged with an offence;

= that there should be no detention by the state without just cause;

34. D C Pearce and R S Geddes, Statutory Interpretation in Australia (7th ed, LexisNexis, 2011)
156-158.

35. NSW, Department of Justice and Attorney General, Criminal Law Review, Bail Bill 2010 (Revised
public consultation draft) cl 3.
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= that there should be no punishment by the state without conviction according to
law;

» the public interest in a fair trial for both the state and the person charged with an
offence. (Recommendation 10.3)

The integrity of the criminal justice system

We have said that the Bail Act should be seen as part of the wider criminal justice
system, serving its purposes and being subject to its principles and constraints.
There are three considerations consistent with that approach.

Two were recognised by the common law and have been included in bail statutes
across the jurisdictions, including our own. These are the likelihood of the person
failing to appear at court and the likelihood of interference with the course of justice.
The third is a new proposal. We recommend the inclusion of a further consideration;
namely, a history of offending while released pending proceedings on earlier
occasions. Recommendation 10.2(2) covers these issues.

The likelihood of the person failing to appear at court

Failure to appear may have adverse consequences in two respects. First, a person
charged with a criminal offence may avoid answering to the law.

Secondly, when proceedings are listed and have to be adjourned, there is the waste
of public resources, impact on victims, and the inconvenience to witnesses,
sometimes amounting to serious hardship. This is particularly so in relation to trials
on indictment where substantial cost in wasted resources may be incurred,
witnesses may have to attend afresh and a jury panel constituted afresh. The power
to determine guilt in the absence of the defendant is limited to proceedings in the
Local Court.*® The power to sentence in the defendant’s absence is also limited to
proceedings in the Local Court and is confined, in effect, to the imposition of a
fine.¥’

Obviously enough, the prospect that the person may not answer to the law is the
more serious of these consequences. Where that is a real prospect, it should
obviously be a consideration to be taken into account in deciding whether to detain
the person or whether to release the person subject to a condition or a conduct
requirement.

A distinction is accordingly to be made between the prospect of absconding and the
prospect that the person will fail to attend inadvertently due to forgetfulness or
confusion.

36. Criminal Procedure Act 1986 (NSW) s 199, s 200.
37. Crimes (Sentencing Procedure) Act 1999 (NSW) s 25.
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Stakeholders with first-hand experience informed us that failure to attend is
commonly caused by inattention and confusion.®® A United States report indicated
that “[i]llness, ignorance of legal processes, family emergencies, and confusion
about when and in what court to appear have accounted for almost all non-
appearances of Project parolees”.® The high incidence of cognitive and mental
health impairment and of drug and alcohol addiction in persons who become
involved in the criminal justice system* no doubt contributes to this situation.

It is also relevant that a person who fails to appear for any reason is amenable to be
arrested on warrant and to answer to a charge of failing to appear. It is likely that, in
most cases of inadvertent failure to appear, this sanction will be sufficient to ensure
attendance on the next occasion.

There is also an injustice in the notion of detaining a person in custody on the
ground that he or she is likely to fail to attend court inadvertently. It is difficult to
envisage how any reasonable condition or conduct requirement would be effective
to overcome the problem. We have heard it said that reporting requirements, for
example, serve to remind a person of their obligation to attend court as required.
We do not see why that would be so.

The reality is that bail law does not provide an appropriate response to the problem
of inadvertent non-appearance in the ordinary case. There may be other ways of
dealing with this situation. A report associated with the Manhattan Bail Project in the
United States recommended a program of computerised reminder notifications to
released defendants.** The success of the program in New York and other cities is
reported in the literature.*” More recently, an article evaluating a pilot of reminder
telephone calls to defendants in Jefferson County, Colorado in the United States
described the scheme as a “valuable and sustainable program that solves a real-
world justice system issue”, having found that it significantly improved court
appearance rates.*> The UK Youth Justice Board suggests that reminders are an
important part of best practice systems of bail support for young people.** It is
reported that the Aboriginal Client Service Specialist in Moree is sending text
message reminders to clients to remind them of court dates.*

38. Shopfront Youth Legal Centre, Submission BA23, 18. See also Shopfront Youth Legal Centre,
Submission to the Criminal Law Review Division, Review of the Bail Act 1978, 31 January
2005, 9.

39. C Ares, A Rankin and H Sturz, “The Manhattan Bail Project: An Interim Report on the Use of
Pre-Trial Parole” (1963) 38 New York University Law Review 67, 86; using the term “parolee” in
so far as it means “release on one’s own recognizance or pre-trial parole as it is called in New
York” (at 68).

40. See para 11.40.
41. S A Schaffer, Bail and Parole Jumping in Manhattan in 1967 (Vera Institute of Justice, 1970) 5.

42. E Harsworth, “Bail and Detention: An Assessment and Critique of the Federal and
Massachusetts Systems” (1996) 22(2) New England Journal on Criminal and Civil Confinement
213, 222-223.

43. T Schnacke, M Jones and D Wilderman, Increasing Court Appearance Rates and Other Benefits
of Live-Caller Telephone Court Date Reminders: The Jefferson County, Colorado, FTA Pilot
Project and Court Date Notification Program (2011), article submitted to Court Review, available
from <http://pretrial.org>.

44. S Thomas, N Cymru and A Hucklesby, Remand Management (Youth Justice Board, 2003) 43.

45. G Denning-Cotter, Bail Support in Australia, Brief No 2 (Indigenous Justice Clearinghouse,
2008) 3.
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That said, provision should be made for what would be a small proportion of cases
where it appears that the person will persistently fail to appear, notwithstanding that
there is no intent to evade justice. In particular, if the charge is a serious one, action
to ensure attendance in such a case may be unavoidable and appropriate.

In these circumstances, we recommend that the authority should be required to take
into account as a consideration the likelihood that, if released, the person will fail to
attend court as required, provided that:

= there is a likelihood that the person will abscond, or

= the fact that the person has a history of persistent failure to attend court for
whatever reason and the authority is satisfied that the person is unlikely to
attend court on a future occasion as required if released. (Recommendation
10.2(2)(b)(i) and (ii))

We also recommend that consideration be given to implementing a court date
reminder service as a pilot program. (Recommendation 10.3.) It should be set up in
a way that enables evaluation of its effectiveness in reducing non-attendance and
cost saving.

The legislation should specify four matters to be taken into account in relation to the
likelihood of failure to appear. There is no need to make these matters exhaustive.

First, the person’s family and community ties should be considered. This is already
a consideration under the current Bail Act and should continue to be so. However,
the provision requires modification. The consideration should be stated more
broadly in order to allow the authority to consider any kind of family or community
ties, including: nuclear and extended family and kinship connections, ties to friends,
employment, residence, the traditional ties of Indigenous people and other
community connections.

Second, it is necessary to specify what may motivate a person to avoid the court
process. The likelihood of conviction and, if convicted, the likelihood of a custodial
sentence and the likely duration of any such a sentence are relevant matters. In this
respect, it is the likely outcome of the proceedings which is relevant, rather than the
bare fact of the kind of offence with which the person is charged.

Third, any history of absconding or failing to appear or of appearing at court as
required should be considered, including the circumstances of any prior failure to
appear.

We note that there are cases which may involve a failure to appear due to other
court process or action by a government agency. Special consideration would need
to be given to such cases in the course of drafting to ensure they are
accommodated satisfactorily. They would include cases where the person is held in
custody in relation to another offence or is subject to a requirement to appear in
another court on the same day, cases involving witness protection, where a person
assisting police with their inquiries may be concealed overseas or interstate, and
cases where the defendant is in immigration detention, or where a person faces
extradition.
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Finally, the current provision*® allowing the authority to take account of specific
evidence that a person may abscond or fail to appear should be retained. This
would, for example, take account of preparations to leave the jurisdiction.

In the current legislation, a person’s criminal record, the strength of the evidence
against the person and the severity of the penalty or probable penalty are
mentioned as relevant to the risk that the person will not appear in court.*’ These
provisions are, in some respects, too narrow and, in some respects, too wide. What
is relevant to the risk of non-appearance in these respects is the probability of
conviction and the probable severity of the sentence if the person is convicted. We
have framed our recommendations along those lines. The matters mentioned in the
current legislation may be of evidentiary relevance, but do not comprehend all the
matters which go to assessing the likely outcome of the proceedings for the offence,
including matters relevant to sentencing. At the same time, one at least of the
matters mentioned is not a relevant consideration, namely, the maximum available
penalty for the offence as distinct from the likely penalty for that offence in the
particular circumstances of the case.

The likelihood of interference with the course of justice

The second necessary consideration in support of the broader criminal justice
system is any likelihood that the person will interfere with the course of justice. The
present provision specifies the likelihood of the person interfering with evidence,
witnesses or jurors.*® That provision should be retained and extended to allow the
consideration of any risk of interference with the course of justice.

That the person has offended while on conditional liberty

There is considerable community concern about offenders who continue to offend
while on bail or parole.

The submission of the NSW Police Force argues for adequate provision to protect
the community from repeat offending. There is no data available about the
frequency of offending while on bail or parole. However the experience of members
of this Commission confirms that there are some individuals who do continue to
offend while released on bail or on parole, regardless of the imposition of conduct
requirements and supervision, and regardless of the additional penalties they may
incur for offences committed in such circumstances.

There is understandable frustration on the part of police and the judiciary in these
cases, and understandable anger in the community when such individuals are
charged with a further offence and have the question of their release pending a
further trial determined without such a course of conduct being taken into account.

Currently, if the authority is considering release or detention for a person charged
with a serious offence, the Bail Act requires the authority to take into account

46. Bail Act 1978 (NSW) s 32(1)(a)(iv).
47. Bail Act 1978 (NSW) s 32(1)(a)(i), (ia), (iii).
48. Bail Act 1978 (NSW) s 32(1)(c)(iii).
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whether the person was on bail or parole at the time the offence was alleged to
have been committed.*

In our view, there is a need to address the issue in a new Act. In our view, the focus
should, however, be on offenders with a history of repeat offending in such
circumstances. We recommend that an authority should be required to take into
account the fact that a person charged with an indictable offence committed while
released pending proceedings or on parole has, on one or more previous occasions
been convicted of an indictable offence committed while so released or on parole,
or has one or more pending charges committed while so released or on parole.

We further recommend that such a provision should extend to offences committed
while the person is under a sentence that involves conditional liberty, including
home detention, an intensive corrections order, a suspended sentence or a good
behaviour bond.

This consideration is not the only way previous offending may become relevant to
the release or detention decision. As discussed below, it may be relevant to the
question of failure to appear or threats to safety of the community or an individual.*

Protecting the community and particular people

Preventive detention

As we noted in Chapter 2preventive detention is not part of the common law,* and
it conflicts with the rule of law which prohibits punishment other than for a breach of
the law.® There are statutory provisions that authorise preventive detention in
certain circumstances, but they are the exception rather than the rule. The use of
bail law to prevent a potential future crime - preventive detention - has always been
problematic. In 1975 the Australian Law Reform Commission rejected such a
provision,>® as did the Bail Review Committee in 1976.>*

The current Bail Act requires the authority to consider the likelihood that the person
will commit a serious offence while on bail, but only if the likelihood, together with
the likely consequences, outweighs the person’s general right to be at liberty. It
does not allow the authority to consider the likelihood that the defendant will commit
any further offence, and we do not recommend such a broad proposition. This
formulation is too wide and constitutes too extensive a breach of the rule of law.
However, there are two circumstances in which it is necessary to consider that
possibility in the context of preventive detention: where there is a likelihood that the
person will commit a serious crime or crimes if released and, secondly, where there

49. Bail Act 1978 (NSW) s 32(1)(c)(V).
50. See para 10.93.
51. See also Chester v The Queen (1988) 165 CLR 611, 618.

52. Chu Kheng Lim v The Minister for Immigration, Local Government and Ethnic Affairs (1992) 176
CLR 1, 27-8.

53. Australian Law Reform Commission, Criminal Investigation, Report No 2 (1975) 84-85.
54. New South Wales, Report of the Bail Review Committee, Parl Paper No 46 (1976).

154 NSW Law Reform Commission



10.63

10.64

10.65

10.66

10.67

Considerations Ch 10

is a likelihood that the person will, if released, cause harm or threaten harm to some
particular person or persons.

The likelihood of causing or threatening harm to a particular person or
persons

This consideration has broad application but often arises in cases of domestic or
family violence. Where a person has been arrested for a domestic or family violence
offence or for breach of a domestic violence order, it may be the culmination of a
course of events giving rise to a significant risk to the safety of a family member. In
cases such as this, there can be a reasonable expectation that the same kind of
behaviour will continue if the person is released. There is a special need for
protection in those circumstances.

We recommend that this should be a consideration to be taken into account.

The Department of Family and Community Services did not support a presumption
in favour of release in matters involving family violence.> The Department
suggested that if such a presumption was to apply, the considerations should
include the risk of harm to other individuals with particular reference to family
violence against women and children,®® and with reference to the factors in the
current s 9A and s 9D.>” Section 9A removes the presumption in favour of bail for a
person accused of a domestic violence offence against another person where the
person has a history of violence (that is, has been found guilty of a personal
violence offence or a violent contravention of an apprehended violence order), the
person has been violent to the other person in the past, or the person has failed to
comply with a bail condition in respect of the offence that was imposed for the
protection or welfare of the other person.>®

We agree that the risk of harm to a person in a domestic relationship with the
accused person should be a mandatory consideration, and make that
recommendation. (Recommendation 10.2(2)(c)) We also recommend that the
circumstances listed in s 9A should be taken into account when considering the risk
of harm to a person in a domestic relationship. (Recommendation 10.6)

Section 9D requires a court to be satisfied that there are exceptional circumstances
before granting bail to a person charged with a serious personal violence offence if
that person has already been convicted of a serious personal violence offence.>
We have not reproduced this approach, but have addressed concerns about the
likelihood of offences causing death or injury in Recommendation 10.2(2)(d).

55. NSW, Department of Family and Community Services, Submission BA24, 6.
56. NSW, Department of Family and Community Services, Consultation BAC13.

57. Letter from Jim Moore, Director General, Family and Community Services, to Paul McKnight,
Executive Director, Law Reform Commission, 27 January 2012.

58. Bail Act 1978 (NSW) s 9A.
59. Bail Act 1978 (NSW) s 9D.
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The likelihood of committing a serious offence or offences

An extreme case illustrates the necessity of preventive detention in certain
circumstances. If a person has been arrested for a series of random murders, and
the evidence is compelling, it would be reasonable to conclude there is a serious
risk that the person will continue to kill if released. How could police or a court
conscientiously release a person in such circumstances? If release is simply
intolerable because the defendant is likely to commit such an offence, there has to
be a provision allowing the person to be detained.

The Bail Act includes a series of complex and intricate provisions regarding the
likelihood of committing a serious offence if released on bail.®® A simpler approach
is required. One option we have considered is to require the authority to consider
whether the person is likely to commit one of a list of specified offences. However,
this approach fails to take account of the wide range of criminality covered by a
particular offence. A generic formula is preferable, leaving it to police and the courts
to exercise their discretion sensibly. The formula we recommend is the likelihood
that the person will commit an offence causing death or injury, a sex offence, or an
offence involving serious loss of or damage to property, or an offence or a series of
offences which give rise to a substantial risk of causing death or injury or serious
loss of or damage to property. (Recommendation 10.2(2)(d))

Stealing a motor vehicle and driving at high speed through a built up area, while it
might not necessarily cause injury or damage to property, would be an illustration of
an offence involving a substantial risk of injury or serious damage to property. Arson
would be an illustration of an offence involving a substantial risk of serious loss of or
damage to property.

There is an argument that a generic formula of this kind is too inexact and is likely to
lead to inconsistent results. On balance, we do not take that view. These kinds of
guestions arise frequently in the criminal law. Take, for example, the offence of
assault occasioning grievous bodily harm. Police and prosecutors make decisions
about the appropriate charge to lay, and judges and juries manage the normative
judgments involved in determining whether injury is “grievous” without apparent
difficulty or serious problems about consistency of results.

The interests of the person

The current legislation includes the interests of the person as an explicit
consideration.®® It requires the authority to take into account:

(i) the period that may be spent in custody and the conditions under which the
person would be held in custody

(i) the person’s need to obtain legal advice and prepare for trial

(iiif) the person’s need to be free for any lawful reason

60. Bail Act 1978 (NSW) s 32(1)(c)(iv), s 32(2), s 32(2A).
61. Bail Act 1978 (NSW) s 32(1)(b).

156 NSW Law Reform Commission



10.73

10.74

10.75

10.76

10.77

Considerations Ch 10

(iv) whether the person is incapacitated by intoxication

(v) any special needs arising from being under 18 years old, being an Aboriginal or
Torres Strait Islander, or having an intellectual disability or being mentally ill

(vi) in certain circumstances, the nature of the person’s criminal history.

The present provision fails to take full account of the hardship of imprisonment or of
the potential consequences of imprisonment for the individual in the person’s private
life or of loss of employment.®? It also fails to take into account the consequences
for the person’s family and, of less importance, the person’s associates, such as an
employer, landlord or a creditor. Immediate detention means that the person has no
opportunity to make other arrangements about employment obligations, housing
and family responsibilities.

The present provision takes account of the prejudice a person suffers in preparing
for a trial but it fails to take account of the prejudice suffered by a person in custody
during the trial itself. During trial, it is not unusual for a defendant to be woken early
to be processed out of prison, transported to court, sometimes significant distances,
and then taken back to prison and processed for re-admission. This process during
a trial results in fatigue, often results in the missing of meals, and impedes ready
access to legal representatives and day-to-day consultation with them. The result is
prejudice in effective participation in the trial process and unnecessary personal
hardship.®®

Our Recommendations 10.2(2)(e) and 10.7 deal more adequately with the interests
of the person and the interests of the person’s family and associates.

A person’s interest in liberty is not confined to the need to be free to prepare for
trial, to obtain legal advice, or for any other lawful purpose, as specified in the
current legislation. Most obviously, a person’s interest in liberty includes not being
incarcerated. It also includes freedom of action and freedom from unnecessary
constraint in daily life. Later in this report, we recommend that the same
considerations should apply to the imposition of conditions and conduct
requirements as apply to a decision whether to release or detain. We have
incorporated this more complete reference to the freedom of the individual with an
eye to that recommendation. (Recommendation 10.7(1)(a))

Some people legitimately require special consideration because of their personal or
cultural characteristics. They include young people, people with cognitive and
mental health impairments and Aboriginal people and Torres Strait Islanders. They
also include a wide range of other people such as people who are physically ill or
physically disabled and people who are old and frail. Decision-makers need to be
alive, not just to the potential harm or prejudice suffered by vulnerable people in
detention, but also to the personal characteristics of the accused person, and the
special needs that the person may have for support or in connection with their
family or community situation.

62. See Chb.

63. R v Benbrika (Ruling No 20) [2008] VSC 80 is an example where the Court noted significant
problems with trial participation due to transport.
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Accordingly, we recommend that consideration should be given to any special
vulnerability or need of any child or young person, of a person with a cognitive or
mental health impairment, or of an Aboriginal person or Torres Strait Islander, or of
any other person. In Chapter 11 we will deal with the matters that should be
considered with regard to these groups.

Incapacitation by intoxication etc

The Bail Act currently requires the authority to take into account “whether or not the
person is ... incapacitated by intoxication, injury or use of a drug or is otherwise in
danger of physical injury or in need of physical protection”.®* About half of the
submissions on this topic supported removing this provision®® and half of the
submissions did not.®® Some argued that while it may be well intentioned, bail
refusal on the grounds of intoxication alone is inappropriate; they suggested that
social services, rather than police or the courts are best placed to respond to health
considerations such as this.®’

On the other hand, the NSW Police Force stressed the duty of care that police have
to protect people from injury or death. Reference was made to s 6 of the Police Act
1990 (NSW) which provides that the functions of the NSW Police Force include “the
protection of persons from injury or death ... whether arising from criminal acts or in
any other way”.?® The NSW Police Association also expressed these concerns.®

The Public Defender submits that the state should “assume responsibility for a
person before the court in a state of incapacity” but suggests developing “a
separate legislative basis of imposing either conditions of release or temporary

detention due to temporary incapacity”.”

The current provision is well intentioned but it is a good intention misplaced.
Detention in a police cell should not be the way such cases are dealt with.

We note s 206 of the Law Enforcement (Powers and Responsibilities) Act 2002
(NSW) (“LEPRA”) which provides that a police officer “may detain an intoxicated
person found in a public place who is ... in need of physical protection because the
person is intoxicated”.”* The section goes on to provide that an intoxicated person
so detained may be held in detention if it is necessary to do so temporarily for the
purpose of finding a responsible person willing to undertake the care of the
intoxicated person. There are more detailed provisions dealing with the possibility

64. Bail Act 1978 (NSW) s 32(1)(b)(iv).

65. Law Society of NSW, Submission BA5, 9; Aboriginal Legal Service NSW/ACT Ltd, Submission
BA14, 28; Redfern Legal Centre, Submission BA18, 8; D Shoebridge, Submission BA19, 7;
NSW, Office of the Director of Public Prosecutions, Submission BA21, 9.

66. F Mersal, Submission BA10, 10; M lerace, Submission BA16, 5; Legal Aid NSW, Submission
BA17, 12; NSW Police Force, Submission BA39, 28; Jumbunna Indigenous House of Learning,
Submission BA37, 20; Police Association of NSW, Submission BA38, 3.

67. Aboriginal Legal Service NSW/ACT Ltd, Submission BA14, 27-28.

68. Police Act 1990 (NSW) s 6(3)(b).

69. Police Association of NSW, Submission BA38, 3.

70. M lerace, Submission BA16, 5.

71. Law Enforcement (Powers and Responsibilities) Act 2002 (NSW) s 206.
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that the intoxicated person is behaving so violently that a responsible person would
not be capable of taking care of and controlling the intoxicated person.

It seems to us that the intent of the item in the current legislation would be
sufficiently met by expanding s 206 of LEPRA to include the case of an intoxicated
person in custody who would otherwise be released under the Bail Act. This would
be a more appropriate way of managing the problem of intoxication.

If the person is so incapacitated by injury, as distinct from intoxication, as to be in
need of protection, it is difficult to imagine that the person would not be a hospital
case.

We have accordingly not adopted s 32(1)(b)(iv).

The relevance of particular matters

In this section, we deal with a number of matters that may be, and often are,
relevant to the bail decision but for reasons of principle are