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The Right to Silence 3

EXECUTIVE SUMMARY

This paper presents an overview of the debate concerning the right to silence, taking as
itsfocus the right to pre-trial silencein the face of police questioning. Its main findings
are asfollows:

. on 28 May 1997 the NSW Police Commissioner, Mr Peter Ryan, is reported to
have set out a ‘blueprint for major change in NSW’s justice system’, whic h
included examination of the right of silence for the accused (page 5);

. on 25 June 1997 the Attorney Genera said that he had decided to ‘refer the
wider issue of disclosure’ of adefencer elied on by the accused to the NSWLRC
under the general heading of areview of the right to silence (page 5);

. no major empirical studies of the right to silence have been undertaken i n
Australia (page 6);

. theright to silence operates in at |east two distinct contexts, that is, at the police
station and in the courtroom. Thus, there is silence before trial in the face of
police questioning, as well as silence at trial under which an accused person
cannot be compelled to plead or to give evidence (page 9);

. theright to pre-trial silence involvesa primary right, which states that thereis no
legal obligation on citizens to talk to the police, as well as an incidental or
secondary right, prohibiting the drawing of any adverse inference at trial from the
exercise of silence. In this secondary sense the right extends to the situatio n
where the accused had silence remained silent before the trial and later raised a
defence for the first time at the trial (the ambush defence) (page 10);

. inthe leading High Court case of Petty (1991) 173 CLR 95 the above right, both
in its primary and secondary forms, was said to be a ‘fundamental rule of th e
common law’ (page 10);

. section 89 of the NSW Evidence Act 1995 substantially reflects the common law
position. The section refersto the silence of a person (who becomes a defendant
in criminal proceedings) in response to ‘official questioning’ (page 11);

. in England and Wales the right to silence (both pre-trial and at trial) has bee n
curtailed under the Criminal Justice and Public Order Act 1994 (pages 22);

. crucial to the debate in England and Wales was the perception in some quarters
of the changing balance between pol ice powers and the rights of suspects as this
operates under the Police and Criminal Evidence Act 1984. The Act incorporates
aright to free legal advice (page 20);
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a new caution has been introduced in England and Wales which reflects th e
position that adverse inferences may now be drawn from silence (page 23);

the key substantive issues in the debate include whether: pre-trial silenceisan
indication of guilt?; would altering the pre-trial right to silence place innocen t
suspects at greater risk of wrongful conviction?; and, conversely, would altering
the right lead to the proper conviction of more guilty offenders? (page 26);

empirical research on the right to silence is characterised by certain definitional
and methodological problems (page 17 and page 28);

asaresult studies from England have produced widely varying estimates of the
use by suspects of the right to pre-trial silence, ranging in one estimate from
between 5% and 23 % and in another from 6% to 22% (page 29);

several studies have suggested that there is an association between receipt o f
legal advice and the exercise of the right to silence (page 32);

one study at least has suggested that professional criminals use the right t o
silence more than other suspects (page 33);

however, there does not appear to be any conclusive evidence suggesting that
those exercising their right to pre-trial silence gain a clear advantage in terms of
the outcome of their case (page 34);

Leng’s study of the use of ambush defences found that the concerns in thi s
regard are largely unfounded (page 35);

arguments in favour of retaining the right to pre-trial silence can be categorised
under the headings of ‘symbolic retentionism’ and ‘instrumental retentionism’.
A key argument of the latter is that the case for reform is not supported by
empirical evidence (pages 35-39);

arguments in favour of curtailing the right can be categorised under the headings
of ‘utilitarian abolitionism’ and ‘ exchange abolitionism’. The former maintains
that the right is used by professional criminals to avoid justice; whereas the latter
focuses on exchanging the right to silence, which it sees as a largely illusor y
right, for real protections and safeguards for suspects (pages 39-43); and

except inrelation to alibis, at present in NSW there are no statutory requirements
of advance notification of defences (page 43).
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1. INTRODUCTION

On 28 May 1997 the NSW Police Commissioner, Mr Peter Ryan, is reported to have set
out a‘blueprint for major change in NSW’ s justice system’, including:

. examination of the right of silence for the accused. *

Responding to this and other suggestions, a spokeswoman for the NSW Attorney
General, Hon JW Shaw MLC, said that preliminary work had already been completed

‘on referring the question of an accused person’s right to silence to the NSW Law
Reform Commission to seeif it should remain in criminal matters .2 This was confirmed
on 25 June 1997 when the Attorney Gener al said that he had decided to ‘refer the wider
issue of disclosure’ of a defence relied on by the accused to the NSWLRC under th e
general heading of areview of the right to silence.

In other responses, the Presidents of the NSW Law Society and the NSW Bar
Association, Mr Patrick Fair and Mr David Bennet QC respectively, both rejected the
Police Commissioner’s proposals.* Mr David Bennet QC is reported to have said that
abolishing an accused person’ sright to silence was tantamo unt to saying ‘ that we should
return to the days of the Star Chamber’, adding that theright to silence was ‘a most basic
protection of the law and its removal would mean “less sophisticated persons’ migh t
make statements they would not make if given more timeto consider. He warned, ‘ There
will be more convictions, but there will be many more unfair convictions'. °

On this issue, the Premier is reported to have said ‘he would oppose any changes that
would increase the possibility of innocent people going to jail’. °

This paper considers the debate concerning theright to silence: first, by explaining what
is meant by the term and by looking briefly at its historical origins; secondly, by
outlining the recent reformsin England and W ales under the Criminal Justice and Public
Order Act 1994 permitting inferences to be drawn from a suspect’s failure to answe r
police questions; thirdly, by noting the key issues and questions raised in the debate ;
fourthly, by outlining the arguments in favour of its retention, reform or abolition; and,
fifthly, by presenting an overview of the empirical research in this area. The paper also
includes a separate note on so-called *ambush defences’, that is, where the accused had

‘Ryan sets blueprint to purge justice system’, The Sydney Morning Herald, 29 May 1997.

2 ‘Ryan plan “return to Star Chamber™”, The Sydney Morning Herald, 30 May 1997.

8 NSWPD (Hansard proof), 25 June 1997, p 4.

4 ‘Police reform call rejected’, The Australian, 30 May 1997.

s ‘Ryan plan “return to the Star Chamber™, The Sydney Morning Herald, 30 May 1997.

6 ‘Police reform call rejected’, The Australian, 30 May 1997.
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remained silent before the trial and later raised a defence for the first time at the tridl.

Aslong ago as 1975, inits interim report on Criminal Investigation, the Australian Law
Reform Commission reported that the whole issue of theright to s lence * has been avery
controversial one for many years, and particularly since the publication of the [UK ]
Criminal Law Revision Committee’s Eleventh Report in 1972'. 7 Likewise, in 1995
Aronson and Hunter confirmed that the right to silence has *aroused intense emotion ,
resulting in the political death of legidlative proposals barely touc hing it’ .2 Any proposals
to curtail the right to silence in NSW are likely to be very controversial, therefore.

Since the right to silence debate got underway in the UK in the early 1970s a substantial
amount of empirical work has been undertaken there concerning its use and
consequences. Curiously, no major studies of acomparable natu re have been undertaken
in Australia,® thus leaving a significant gap in our knowledge of the operation of thi s
aspect of the criminal justice process. For this reason, this paper relies heavily on
overseas empirical data, particularly from the UK.

It should be emphasised at the outset that, except for suggesting the need for local
research, this paper does not make recommendations or form conclusions on any of the
mattersraised. A second point to make at this stage is that this paper concentrates on a
particular aspect of the right to silence, namely the right to pre-trial silence in the face
of police questioning. It isthisissue, asopposed to the right to silence at trial, which has
been the focus of debate in recent times.

2. WHAT ISTHE RIGHT TO SILENCE?

Background: The term ‘right to silence’ conceals a network of ideas and practice s
which, broadly speaking, reflect the *principl e that, in the absence of some contrary rule
of common law or legislation, all citizens are free to remain silent and to decline t o
provide the authorities with information’.*® At a philosophical level the right to silence
may be seen as an essential component of ‘the right to be let alone’, free from
unwarranted state intrusion into the citizen’s private life, a principle grounded in th e
primacy of the autonomy and liberty of the individual.** At another level theright is

7 ALRC, Report No 2 - Criminal Investigation, AGPS 1975, p 64.

M Aronson and J Hunter, Litigation: Evidence and Procedure, Fifth Edition, Butterworths
1995, p 328. The authors present the example of the debate over the NSW Criminal
Procedure (Committal Proceedings) Amendment Bill 1990, which is discussed later in this
paper.

9 Note that a small study was carried out in the Sydney District Court in 1980 - S Odgers,
‘Police interrogation and the right to silence’ (1985) 59 ALJ 78 at 86.

10 New Zealand Law Commission, Criminal Evidence: Police Questioning - A Discussion

Paper, September 1992, p 9. (Henceforth, NZLC Discussion Paper).
1 Ibid, p 21.
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based on the tradition of British criminal justice which, presuming the innocence of the
suspected or accused person, ‘requires the Crown to make its case in a criminal
prosecution’.* For the law of evidence, therefore, the twin principles underlying th e
right are that * a citizen should not be required to incriminate him or herself and that the
burden of proving guilt should rest upon the prosecution’. *3

For these purposes, it has been said that the right to silence ‘consists of a cluster o f
different procedural rules, each related in one way or another to the protection against
self-incrimination’.** However, the right to silence is not to be equated with the privilege
against self-incrimination. It has been argued that in an accusatorial system of justic e
such as ours silence should be regarded as a right rather than a privilege, with on e
commentator adding the following observation:

A suspect who remains silent in the police station and/or the courtroom
may well be motivated by a desire to avoid incriminating himself. Bu t
there can also be other motives, for example, the desire to avoi d
incriminating others. ™

Still, it remains the case that the right to silence is often traced back to the reaction
against the activities of the Star Chamber in the seventeenth century in which th e
accused was interrogated under oath. That practice was seen to be contrary to the maxim
nemo debet prodere se ipsum, no one may be compelled to betray himself. Wigmore sees
the right as developing amost by accident from these roots. *® In fact by the close of the
seventeenth century the practice of questioning the accused at trial had died out
altogether. Thisderived, it seems, from the doctrine of the testimonial incompetence of

the accused (and his spouse) which rested ‘on the notion that interested persons wer e
likely to commit perjury’.*’ In this way the accused person was actually barred from
giving evidence on oath in criminal cases, a practice which persisted in most

12 ALRC Report, p 68.
13 R Leng, ‘The right to silence debate’ from Suspicion and Silence: The Right to Silence in
Criminal Investigation, edited by D Morgan and GM Stephenson, Blackstone Press Ltd
1994, p 18.

14 J Michael and B Emmerson, ‘The right to silence’ (1995) 1 European Human Rights 4 at
6. The Fifth Amendment to the US Constitution, which incorporates the privilege against
self-incrimination in criminal cases, has been found to embody the right to silence during
the period of custodial interrogation - Miranda v Arizona (1966) 384 US 436. For an
account of the way the US courts have cut down the practical effects of the Miranda
decision see - AAS Zuckerman, The Principles of Criminal Evidence, The Clarendon Press
1989, p 309.

15 S Greer, ‘The right to silence: a review of the current debate’ (1990) 53 The Modern Law
Review 709 at 710.

1o Ibid, pp 710-711. Greer presents a useful overview of the many competing theories.

1 Weissensteiner v The Queen (1993) 178 CLR 217 at 232 (per Brennan and Toohey JJ).
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jurisdictions up to the very end of the nineteenth century. *8

The right to silence in the face of police questioning can be said to have similar
philosophical roots, although its actual development needs to be linked more firmly to
the establishment of the modern police force after 1829 and the passing of the English
Summary Jurisdiction Act in 1848. That Act separated the investigative and judicial
functions which until then had been combined in the magistracy. ** From these origins
the right to silence at the pol ice station developed as part of the subsequent formulation
of the Judges Rules which were intended to clear up uncertainty about the scope o f
police questioning.®

A corollary of this right was the duty of investigating officers to inform a person being
questioned of its existence.? In this way the right to silence was reflected in the
traditional caution given to suspects.”? Today this is reflected in the NSW
Commissioner’s Instructions which direct officers to caution suspects in these terms:

| am going to ask you certain questions. Y ou are not obliged to say or do
anything unless you wish to do so, but whatever you say or do may b e

18 When the law of evidence was finally reformed and the accused was allowed to testify in
his or her own defence, the options of making an unsworn statement or keeping silent
altogether were retained. In other words, the accused became a competent but not
compellable witness. The question, then, was whether comment could be made where the
accused declined to give sworn evidence. Cross on Evidence notes that, in the case of trial
by jury, several courses were open to the framers of the English Criminal Evidence Act
1898 and its Australian equivalents, including: (I) make no provision, in which case
comment would be available to the judge and the prosecutor, this being the approach
adopted in Queensland,; (i) prohibition by the judge or the prosecution upon the accused’s
failure to testify, this being the solution adopted ultimately in Victoria and the Northern
Territory; (iii) prohibition upon comment by the prosecution only, the option adopted in New
South Wales, as well as South Australia, Western Australia, the ACT and England and
Wales. Under Section 20 of the NSW Evidence Act 1995, therefore, the judge (but not the
prosecutor) may comment on the failure of the defendant to give evidence. However, the
essential rider to this states that the judge’s comment ‘must not suggest that the defendant
failed to give evidence because the defendant was, or believed that he or she was, guilty
of the offence concerned'.

19 Home Office, Report of the Working Group on the Right to Silence, 13 July 1989, p 8.

0 S Odgers, ‘Police interrogation and the right to silence’ (1985) 59 ALJ 78 at 83. Odgers
notes that, while the practice of questioning an accused at trial died out, examination by
justices of the peace, not being on oath, did not infringe the rule against a person being
compelled to betray him or herself. Thus, ‘It continued to be ordinary practice to press a
suspect to confess guilt and his refusal to answer accusations made against him invited
adverse comment at trial. However, in 1848 when justices were prohibited from
guestioning a person on preliminary questioning, the task of investigating crime and
guestioning suspects had passed to the newly-established police force.

2 ALRC, Report No 26, Evidence, Volume 1, AGPS 1985, p 426.

2 The caution was introduced in England by the Summary Jurisdiction Act 1848.
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used in evidence. Do you understand that?

The right to silence before and at trial: In R v Director of the Serious Fraud Office?
Lord Mustill listed ‘six immunities' forming the right to silence at common law. These
were summarised by Aronson and Hunter thus:

generally speaking, it is not an offence to refuse to answer anyone’ s questions;

nor, generally speaking, isit an offence to refuse to answer questions the answers
to which may be incriminating;

specifically, it is no offence at common law for a suspect to refuse to answer a
police officer’s questions;

an accused person cannot be compelled to testify at their trial;

once a person has been charged, police should desist from further questioning;
and

no adverse comment is permitted at the trial of an accuse person for their failure
to answer questions beforetrial, or for their failure to testify. %

From this it can be seen that the right to silence o perates in at least two distinct contexts,
that is, at the police station and in the courtroom . Thus, there is silence before trial in the
face of police questioning, as well as silence at trial. On this point, the Home Office
Working Group on the right to silence, which reported in 1989, viewed the right as an
amalgam of individual precedents and statutory provisions which together encompass:

the suspect’s right not to answer questions when interviewed by the police o r
other law enforcement agencies;

the right of the accused person not to be compelled to plead or to give evidence
at his or her trial, or to give any indication before the trial of hisor her pleaor
line of defence to the charge; and

the privilege of a witness not to answer questions if to do so might incriminate
him or her.?

23

24

25

26

NSW Commissioner’s Instructions, Instruction 37.14, valid as at 1 April 1996. The wording
is slightly different where the police officer intends to record the questions.

[1993] AC 1 at 30-31.

M Aronson and J Hunter, Litigation: Evidence and Procedure, Fifth Edition, Butterworths
1995, p 328.

Home Office, Report of the Working Group on the Right to Silence, 13 July 1989, p 8.
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The focus of this paper ison thefirst of these, that is, the pre-trial right of the suspect to
remain silent in the face of police interrogation and the consequences at the trial itself
flowing from the exercise of that right. In other words the pre-trial right itself operates
both at the police station and in the courtroom.

Defining the right to silence before trial: With this in mind it can be said that,
traditionally, the right to pre-trial silence hasbeen seen to involve a primary right, which
states that there is no legal obligation on citizens to talk to the police, as well asan
incidental or secondary right, prohibiting the drawing of any adverse inference at trial

from the exercise of the right to silence. In Petty v The Queen,? Mason CJ, Deane,
Toohey and McHugh JJ encapsulated this distinction in these terms:

A person who believes on reasonable grounds that he or she is suspected
of having been a party to an offence is entitled to remain silent whe n
questioned or asked to supply information by any person in authority
about the occurrence of an offence, the identity of t he participants and the
roles which they played. That is afundamental rule of the common law

which, subject to some statutory modifications, is applied in the
administration of the criminal law in this country. An incident of that
right of silence is that no adverse inference can be drawn against an
accused person by reason of hisor her failure to answer such questions
or to provide such information. To draw such an adverse inference would
be to erode the right to silence or to render it valueless...That incident of

the right to silence means that, in a criminal trial, it should not be
suggested, either by evidence led by the Crown or by questions asked or

comments made by the trial judge or the Crown Prosecutor, that an
accused' s exercise of theright of silence may provide a basis for inferring
a consciousness of guilt.?

The case also dedlt with what is sometimes called ‘the ambush defence’ as incidental to

the right to silence. Specifically, in this context the term is taken ‘to mean a defenc e
which israised for thefirst time at trial and of which the police and prosecution have no

prior notice’ . Of such ‘ambush defences’ Mason CJ, Deane, Toohey and McHugh JJ

said in Petty:

the denial of the credibility of that |ate defence or explanation by reason
of the accused’ s earlier silence is just another way of drawing an adverse
inference (albeit less strong than an inference of guilt) against the accused
by reason of hisor her exercise of the right to silence. Such an erosion of

27 (1991) 173 CLR 95.
28 Ibid at 99.

2 R Leng, The Right to Silence in Police Interrogation: A Study of Some of the Issues

Underlying the Debate, The Royal Commission on Criminal Justice, HMSO 1993, p 45.
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the fundamental right should not be permitted. ¥

Clearly, therefore, ajudge will disallow any inference to be drawn against the accused
where the accused had remained silent throughout, as well as where the accused ha d
remained silent before the trial and later raised a defence for the first time at the trial. *

Perhaps it should be noted at this stage that the argument for abolishing the right t o
slencerarely (if ever) extendsto saying that refusing to talk to the police should be an

offence. Indeed, usually the case for reform or abolition is formulated in terms of th e
right’s incidental or secondary meaning, asin the English Criminal Justice and Public
Order Act 1994 which permits the drawing of adverse inferences from silence. Of this

approach the ALRC has said that if “guilt can be inferred from sil ence the right to silence
will be defeated’ .*

Statutory definition of theright to silence before trial: In substance, the common law,
as stated in Petty v The Queen, finds expression in section 89 of the NSW Evidence Act
1995 which provides:*

(@D} In a criminal proceeding, an inference unfavourable to a party must not b e
drawn from evidence that the party or another person failed or refused:

€) to answer one or more questions, or

(b) to respond to a representation, put or made to the party or other person in the

course of official questioning.

2 Evidence of that kind is not admissible if it can only be used to draw such an
inference.
3 Subsection (1) does not prevent use of the evidence to prove that the party or

other person failed or refused to answer the question or to respond to th e
representation if the failure or refusal is afact in issue in the proceedings.

4 In this section:
inference includes:
@ an inference of consciousness of guilt, or
(b) an inference relevant to a party’s credibility.
%0 Ibid at 101.
8 SB McNicol and D Mortimer, Evidence, Butterworths 1996, pp 150-153 . Note that Petty’s

case did not in fact fall into either of these categories; rather, it was a case of an earlier
pre-trial defence which was not withdrawn up to the time of the trial, followed by a
completely inconsistent defence raised at the trial. Note, too, that prior to Petty a number
of cases, such as R v Ryan (1964) 50 Cr App R 144, had allowed the judge to comment
on the fact that the accused had not disclosed the defence beforehand and that this made
it difficult for the prosecution to investigate the accused’s defence at trial.

8 ALRC, Report No 38, Evidence, AGPS 1987, p 96.

s Note that, under section 9, the common law is preserved to the extent that it is consistent
with the Act. Thus, to the extent that they are consistent with section 89, the common law
rules concerning the right to silence can be read in addition to it.
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Thus, in criminal proceedings the section prevents ‘unfavourable inferences bein g
drawn from the exercise of the pre-trial right to silence in response to ‘official
questioning’ (aterm which is defined in the Di ctionary to the Act). Under section 89(2),

if the evidence can be legitimately used in another way, it will be admissible (subject to

the exclusionary discretions in the Act).* Odgers notes that section 89(3) provides an
example of the operation of the principle in section 89(2) - ‘the failure or refusal t o
answer questions or respond to a representation is being used not to draw any adverse

inference but because the fact of that failure etc is itself a fact in issue in the
proceedings' . The example he offersisthat of a prosecution of a person for failingt o
furnish information as requi red by a police officer under section 174 of the ACT Motor
Traffic Act 1936.% In effect, that section constitutes a statutory exception to the right to

slence by making it an offence for certain persons to withhold information which may

assist the police to identify drivers who have committed an of fence under the Act. In this
way failure to answer questions becomes a fact in issue in the proceedings; evidence of

the failure would be admissible as a material fact. *

Section 89 of the NSW Evidence Act 1995 makesit clear that the right to silence extends
to its exercise in relation to ‘one or more questions', thus clarifying the point that th e
right covers ‘total or selective silence’. ¥ In the past that had been a source of uncertainty
at common law, with the ALRC stating in 1985 th at ‘ Partial silence has been interpreted
to show “ consciousness of guilt”’ .

Another area of uncertainty, traditionally, has been the distinction between post-caution
and pre-caution silence, with some authorities suggesting that protection of the right to
silence extends only to the situation where a suspect has been cautioned by a polic e

3 Section 90 (discretion to exclude admissions); section 135 (general discretion to exclude
evidence); section 137 (exclusion of prejudicial evidence in criminal proceedings); and
section 138 (discretion to exclude improperly or illegally obtained evidence).

% S Odgers, Uniform Evidence Law, Second Edition, The Federation Press 1997, p 152.

% According to the Explanatory Note, section 89 ‘is not concerned with the drawing of
inferences from facts’.

87 S Odgers, Uniform Evidence Law, p 151. Odgers cites R v Matthews (unreported, CCA

NSW, 28/5/96) (directions to jury) and Yisrael v District Court (unreported, CA NSW,

18/7/96) (judge alone).

% ALRC, Report No 26, Interim - Evidence, Volume 1, AGPS 1985, p 428. The ALRC noted
in this regard (Volume 2 at 187): ‘It is not clear whether it is possible to draw inferences
against an accused from his selective refusal to answer police questions (or silence in the
face of particular questions)’. Subsequently, the position was clarified in several
jurisdictions. In NSW the Court of Criminal Appeal held in R v Towers (unreported, CA
NSW, 7/6/93) that the direction that the jury could infer consciousness of guilt from
selective answers was erroneous. R v McNamara (1987) VR 855 was followed.



The Right to Silence 13

officer.® Presumably, that distinction would not be relevant under section 89 where the
reference is to silence in the face of ‘official questioning’, aterm which isdefined t o
mean ‘ questioning by an investigating official in connection w ith the investigation of the
commission or possible commission of an offence’. ©°

It has been suggested that the 1964 decision of the High C ourt in Woon™ may have been
the source of some past confusi on in this area of the law.* Aronson and Hunter explain
that in that case the High Court held that the accused’s ‘ evasive and selective answers

could be taken against him, not asindicating atacit conscious or u NCONSCious acceptance
of the truth of any particular accusation being put to him in each question, but as
indicating an overall acceptance of guilt of the crime charged’.* It is said by Aronson
and Hunter that this approach can be ‘used to make significant inroads upon the right to

slence' . They state, too, that in subsequent High Court cases (including Petty) Woon has
been discussed in away indicating that it is still good law. Does section 89 of the NSW
Evidence Act 1995 overcome Woon? Aronson and Hunter say that, under that section,

silence alone can no longer count as evidence but that ‘a suspect’s body language o r
conduct in some other respect (running away from an in terrogator, for example) can still

be taken into consideration’ . *

Legal complexities: In Glennon v R™ the High Court confirmed its view that the pre-trial
right to silence of suspects is a fundamental common law right. In that case the Court
held that the trial judge’s direction to the jury was defective and that it violated th e
principleslaid down in Petty. The trial judge had told the jury that they were not to use

% ALRC, Report No 26, Interim - Evidence, Volume 2, AGPS 1985, p 187. Writing in 1985,
the ALRC stated that ‘the exact legal position in England and Australia is uncertain. The
English Court of Appeal in R v Chandler [1976] 1 WLR 585 refused to follow the Privy
Council, allowing inferences to be drawn from silence (before a caution), on the basis that
the policeman involved and the appellant were on equal terms (a solicitor being present).
A number of Australian cases suggest that it is possible to draw inferences from silence
before a police caution. But Chief Justice Bray in Forrest v Normandale (1973) 5 SASR
524 expressly followed the Privy Council, as did Justice Campbell in R v Starr [1969] QWN
23, refusing to distinguish between cases where a caution has and has not been given'.

40 Odgers notes that committal proceedings do not fall within the definition of ‘official

guestioning’, with the result that ‘the present common law protections in this area have
arguably been circumscribed, almost certainly unintentionally, by the Act’. He adds the
gualification that the present common law protections may continue to operate since the
drawing of inferences is not a question of admissibility - S Odgers, Uniform Evidence Law,
Second Edition, p 151.

“ (1964) 109 CLR 529.

42

R v Tolmie (unreported, CA NSW, 14/7/93). It was suggested that up until the case of
Towers, which clarified the law concerning the drawing of inferences from selective silence,
‘there were some common misapprehensions as to the effect of Woon...".

3 M Aronson and J Hunter, Litigation: Evidence and Procedure, Butterworths 1995, p 337.
4 Ibid.
s (1994) 119 ALR 706.



14 The Right to Silence

the defendant’s exercise of the right to silence against him, but then added th e
‘erroneous’ qualification that ‘in testing the veracity of the defence...you are entitled to
have regard to the fact that it was not revealed to the police'.

Petty and Glennon can be viewed as belonging to the Hight Cou rt’ s redefinition in recent
years of the essential elements of a fair trial. As such, they can be read alongsid e
decisions on police interrogation and the right to couns el in such cases as Williams* and
Dietrich*” respectively. Contrasting this approach with that of the English courts,
Associate Professor David Dixon has noted that the High Court has ‘been mor e
concerned to defend the right than English counterparts’. *® Indeed, the former Chief
Justice, Sir Anthony Mason has stated that, while the right to silence * often comes under
criticism when consideration is given to reform of the criminal law’, it is nonetheles s
“firmly entrenched in our common law’. “°

However, in some ways the precise application of the right by the courts remain s
complex and even controversial. The case of Weissensteiner v The Queen® is relevant
to theright to silence at trial (not to pre-trial silence in the face of police interrogation).

Y €, it suggests the difficulties involved and indicate s that the High Court’ s commitment
to the right to silence generally is not absolute in nature. Thus, in Weissensteiner the
Court held that the silence of the accused may bear upon the probative value of th e
evidence led by the Crown, particularly in cases in which the accused has not supported
any hypothesis which is consistent with innocence from facts which are perceived to be
within his or her knowledge. Of this decision, Sir Anthony Mason said, ‘Thisis not to

deny the right to maintain silence; it ismerely to recogn ise that the jury cannot shut their
eyes to the consequences of exercising the right’. >

It can be noted, too, that in R v Reeves®® the NSW Court of Criminal Appeal arrived at
what has been described as a ‘strictly literal and surprising interpretation’ of the High

4 (1986) 161 CLR 278.
a7 (1992) 177 CLR 292.
8 D Dixon, Law in Policing: Legal Regulation and Police Practices, Clarendon Press,

forthcoming 1997, p 259.

9 Sir A Mason, ‘Fair trial’ (1995) 19 Criminal Law Journal 7 at 10. Note that the privilege
against self-incrimination is not available to corporations - Environment Protection Authority
v Caltex (1993) 178 CLR 477.

%0 (1993) 178 CLR 217. The case involved the murder of two persons and the theft of a yacht
owned by one of them. The alleged victims had disappeared while the accused had
remained alone on the yacht. At the trial the accused remained silent and no other
evidence was called by the defence. The prosecution’s case was wholly circumstantial in
nature.

51 Sir A Mason, ‘Fair trial’ (1995) 19 Criminal Law Journal 7 at 10.
52 (1992) 29 NSWLR 109.
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Court’s view,> with Hunt CJ stating that the Petty case:

did not lay down any rul e of universal application that evidence may not
be given of questions asked and of the answers given where that evidence
discloses that the accused has exercised his right of silence. **

Hunt CJ continued:

The High Court did say in Petty v The Queen...that the Crown should not
lead evidence that, when charged, an accused person made no reply, but
that is because, by reason of the legal processes involved, there coul d
never be any relevance of that f act to any issue in the case. However, the
fact that the investigating police officers put the prosecution’s version of
the facts to the accused and gave him this opportunity t o answer them and
to give his own account of the events in question falls into a differen t
category.”

For Hunt CJ, the fact that certain questions were asked of the accused, thus providing

an opportunity to respond to the allegations against him or her, should usually b e
admissible to meet in part the anticipated criticism of the fairness of the conduct of the

investigating police officers. Once the questions are found to be admissible, so too must

the answers, even where this discloses that the accused exercised his or her right t o
silence - ‘for otherwise a very misleading impression may be conveyed, and one which

would usually be detrimental to the accused’.* It should be noted in this regard that, in

Reeves the court held that where the evidence of the accused’ s behaviour shows onl y
that he or she was exercising their right to silence, then the jury should be instructe d
immediately to make no adverse inference. >’

53

54

55

56

57

J Moore, ‘Case and comment - Reeves’ (1995) 19 Criminal Law Journal 237.

(1992) 29 NSWLR 109 at 114-115. In the case the Crown Prosecutor asked during the
examination-in-chief of one of the investigating police officers: ‘Q - Do you tell the court that
later, at about eleven thirty that evening in the company again of Detective Roberts, you
saw the accused and were you present when Detective Roberts asked questions of the
accused?; A - Yes, | was present; Q - And it’s suffice [sic] to say that the accused would
say nothing relative to the incident at the flats at 191 Derby Street?; A - Yes, that’s right
Sir'.

Ibid at 115.
Ibid.

Aronson and Hunter, Litigation: Evidence and Procedure, Fifth Edition, p 337. On the issue
of the judge’s direction to the jury, the Fifth Australian Edition of Cross on Evidence states
that the law ‘remains far from settled’ and that it varies from one jurisdiction to another. It
seems that in NSW, following R v Sadaraka (1981) 2 NSWLR 459, there is no rule of law
requiring the jury to be directed that the exercise of the pre-trial right to silence does not
entitle it to draw any adverse inferences concerning the accused, though the judge is
obliged to ensure that the jury is not left under a misapprehension - JD Heydon, Cross on
Evidence, Fifth Australian Edition, Butterworths 1996, p 1006.
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At least one commentator has argued that Reeves was wrongly decided, an argument
which boils down to the ‘fact that an accused person exercised his right to remain silent
when questioned by police cannot be used by the jury in any permissible way .
Consequently, it isirrelevant. Irrelevant evidence is inadmissible’. =

On the other hand, the NSW Court of Criminal Appeal has cited Reeveswith approval
on several occasions.® Having done so in Yisrael v District Court, Meagher JA
commented, ‘It is clear that evidence of the entire police interview is admissible,
including questions that the accused refused or failed to answer’. With reference to the

1964 decision of the High Court in Woon,® Meagher JA then made this distinction: ‘ The
point is that there is a difference between, first, the tribunal of fact examining arecord

of interview in its entirety and considering all of the accused’s reactions, includin g
failures to respond, in their context and, secondly, finding the offence proved on th e
basis of the accused's decision to refuse to answer certain questions'. ®* Again, the
guestion must be asked if this implies that Woon is still good law? The nub of the
decision in Yisrael, asin Reeves, seems to be that examination of the record of police
interview may be permitted but that, having regard to Petty as well as section 89 of the
NSW Evidence Act 1995, it can no longer provide any basis for inferring a
consciousness of guilt.

In any event, it can be said that, while areas of complexity and uncertainty remain, the

%8 J Moore, ‘Case and comment - Reeves’ (1995) 19 Criminal Law Journal 237 at 239; the

same view is expressed in M Findlay, S Odgers and S Yeo, Australian Criminal Justice,
Oxford University Press 1994, p 62 (Fn 115). Query what, if any, impact section 89 of the
NSW Evidence Act 1995 would have on Reeves, bearing in mind that the specific
prohibition is only against drawing ‘unfavourable’ inferences from a failure or refusal to
respond to a question(s) or representation.

59 R v Towers (unreported, CA NSW, 7 June 1993); Yisrael v Disrict Court (unreported, CCA
NSW, 28/5/96).

60 (1964) 109 CLR 529.

ol Yisrael v District Court (unreported, CA NSW, 18/7/96). In this case the accused

responded to particular police questions with the answer ‘no comment’. He was found
guilty at first instance and the case then went on appeal to the District Court. There the
judge made considerable reference to the accused’s exercise of silence and upheld the
original finding of guilt. It then went on appeal to the Supreme Court where it was claimed
that to infer a consciousness of guilt from silence amounted to a jurisdictional error or,
alternatively, that a writ of certiorari should be available on the basis that the decision in
the District Court amounted to an error on the face of the record. In the Supreme Court,
all three justices held that no adverse inferences may be drawn from silence (be it selective
or total) and that the trial Judge misdirected himself. Meagher JA said (on the basis of
Woon and citing Reeves and Towers) it was ‘open for the trial Judge to examine the record
of interview, giving consideration to the fact that the claimant had failed to respond to
certain questions’. However, the trial Judge had stepped beyond that point and ‘gave
undue and prejudicial weight to the claimant’s decision to exercise his right to silence’. For
Meagher JA this amounted to jurisdictional error; but for the majority (Sheller and Powell
JJA) the misdirection was within jurisdiction and the decision of the District Court was
upheld.
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right to pre-trial silence has been bolstered and clarified in recent years both by th e
decision in Petty and by the new evidence legislation. At the very least, the scopefor
courts to abrogate or dilute that right is now heavily circumscribed.

Pre-trial silencein legal and empirical analysis. From the above discussion it can be
seen that the right to pre-trial silence is a legal doctrine which involves certai n
difficulties and complexitiesin terms of interpretation and application by the courts. At
the same time the doctrine needs to be understood from a rather different perspective,
namely, that of the empirical analysis of the practical world of police investigation .
While these courtroom and police station contexts of the doctrine are obviousl y
connected, forming as they do the two ends of the same process, for analytical purposes
they can offer differing perspectives on arange of questions and problems.

One point that is made in this regard is that, whereas the courtroom view of theright is
based on legalistic notions of due process operating in the context of an adversaria |
system of criminal justice, the police station reality studied by empirical analysis may
be very different, with the whole process owing far more to compromise and
negotiation.®

Defining pre-trial ‘silence’ for empirical analysis: More important for the moment,
however, is the distinctive definitional debate which is found in the empirical studies.
Certainly, defining pre-trial ‘silence’ at the police station for this purpose has proved
to be a complex undertaking. It is said that studies differ markedly in this respect and,
consequently, in their estimates of the frequency of ‘silence’ in police interviews. The
main difference, according to David Brown of the Home Office, has been theway i n
which ‘ selective non-response to questions has been categorised’, so much so that a
strong ‘health warning’ is needed where refusal to answer some questions is included
as an exercise of the right to silence without further explanation. In an overview of the
literature, Brown notes among other things that: studies generally have not categorised
‘ambush defences’ as the exercise of silence (where a suspect fails to mention a matter
on which he/she subsequently relies in his’her defence); some studies have treate d
evasivereplies as silence, athough a trial court would not do so; and some studies have
treated denial s of involvement in an offence without further explanation as an exercise
of the right to silence, whereas in other studiesit is not clear how such responses ar e
treated.®

An interesting account of the definitional problems involved in the study of the exercise
of the right to silence is found in Robert Leng's work on behalf of the 1993 Roya |
Commission on Criminal Justice (UK). In that study the extent of reliance on the right
to silence during police interviews was calculated by identifying cases in which:

62 D Dixon, Law in Policing: Legal Regulation and Political Practices, Clarendon Press,
forthcoming 1997, p 265.

63 D Brown, PACE Ten Years On: A Review of the Research, Home Office Research and
Statistics Directorate, 1997, pp 168-169.
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the suspect refused to answer all substantial questions;

the suspect answered some questions but persisted in refusing to answer som e
substantial questions relating to his or her own involvement;

the suspect denied the offence and did not disclose any ground of defence,
having been given areasonabl e opportunity to do so, where such a defence was
later raised in court or indicated in pre-trial negotiations; ® and

the suspect denied the offence but failed or refused to give an explanation for a
particular incriminating fact, where he was clearly invited to give such an
explanation.®

On the other hand, the same study discounted the following circumstances for th e
purpose of calculating the extent of reliance on the right to silence:

where suspects initially refused to answer some questions but answered al |
substantial questions before the termination of the interview or interviews;

where the suspect refused to answer questions substantially the same as earlier
guestions which he or she had already answered; and

where the suspect answered questions relating to his own involvement bu t
refused to answer questions relating to the involvement of others. %

Another account of the definitional difficultiesinvolved for empirical research is offered
by David Dixon. He notes that it can be misleading to describe the silence of a suspect

64

65

66

R Leng, The Right to Silence in Police Interrogation, The Royal Commission on Criminal
Justice, HMSO 1993, p 15. Leng notes that the suspect was considered to have exercised
the right to silence only where the defence raised in court depended upon either, evidence
which the defendant had a reasonable opportunity to mention to the police, or on some
positive assertion (eg that the defendant had been under duress) which had not previously
been made by the defendant. Cases were not included in the study where the defence in
court was based on simple denial, consistent with denial at interview, coupled with testing
the prosecution case.

Ibid. Leng explains that the term ‘particular incriminating fact’ was taken mean either: a
situation in which the accused was found in possession of an incriminating object (for
example, a firearm or suspected stolen goods); or where an incriminating substance (for
example blood) or mark (a bruise or rip, for instance) was found on the suspect’s person
or clothing; or a situation in which the accused was found near the scene of a suspected
crime. This approach was consistent with that adopted under the Criminal Evidence
(Northern Ireland) Order 1988 and, subsequent to Leng’s study, in the English Criminal
Justice and Public Order Act 1994. However, Leng acknowledged that it is questionable
whether all cases in this category would necessarily involve an exercise of the right to
silence, as for example where a suspect ‘vigorously denied knowledge’ of an incriminating
mark on his or her clothing.

Ibid, p 16.
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as an exercise of aright when arange of subjective factors may be at issue, such as a
smpleinability to respond to police questioning ‘for reasons of fear, vulnerability etc'.
Dixon continues:

Indeed, it could be argued that an exercise of the right to silence can only
be identified retrospectively, ie when a court refused to allow inferences
to be drawn from a defendant’s silence (or police or prosecutor
abandoned a case in the expectation of such arefusal). What researchers
study are, at best, attemptsto exer cise the right to silence, and these...can
only be identified by subjective criteria. ©

Note that section 89 of the NSW Evidence Act 1995 prohibits the drawing of an adverse
inference where the accused (or another person) * failed or refused’ to respond to a
guestion(s) or representation. It would seem, therefore, to extend beyond the exercis e
of a positive right to pre-trial silence by way of arefusal to answer questions. Thisi s
because the section also covers the situation of a failure to respond which, as Dixon
points out, may be due to subjective reasons not connected with the exercise of aright.

The question of reform: For the High Court the right to pre-trial silence is a
fundamental common law right, the key elements of which have found statutor y
expression in the NSW Evidence Act 1995. However, there are other perspectives on the
issue. For some the pre-trial right to silence isawesak right and t hough * much acclaimed’

it has been of little value to suspects in the police station. ® For most people, it is said,

the mental pressures generated by police interrogation and the fear that silence will be

construed as an admission of guilt make it difficult for a suspect to insist on exercising

the right in practice.®

For its part the ALRC, inits 1987 report on Evidence, ‘ strongly supported’ the approach
that no adverse inferences should be permitted to be drawn from the exercise of th e
accused’ s pre-trial right to silence.” This contrasted with the conclusion it had reached
two years earlier in its interim report where it had said that ‘the court should not b e
prevented from drawing negative inferences from the failure of the accused to tell the
police of an alibi or defence later advanced at the trial’. ™ In 1974 the South Australian
Criminal Law and Penal Methods Reform Committee had arrived at the same view, thus

o7 D Dixon, Law in Policing: Legal Regulation and Political Practices, Clarendon Press,
Forthcoming 1997, p 262.

68 AAS Zuckerman, ‘The inevitable demise of the right to silence’, New Law Journal, 5 August
1994, p 1104.

89 AAS Zuckerman, The Principles of Criminal Evidence, Clarendon Press 1989, p 306.

0 ALRC, Report No 38, Evidence, AGPS 1987, p97.

n ALRC, Report No 26, Interim - Evidence, Volume 1, AGPS 1985, p li.
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suggesting both the longevity and complexity of the debate at issue. ™

72

Criminal Law and Penal Methods Reform Committee of South Australia, Second Report,
Criminal Investigation, Adelaide 1974, pp 100-107. The Committee recommended that a
suspect should be cautioned that, if charged, ‘an inference adverse to him may be drawn
from his failure to answer any questions or from his failure to disclose at that stage any
matter which may be material to his defence to the charge’. However, the Committee
further recommended that the drawing of adverse inferences should only apply to
guestioning after the suspect had been cautioned.
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3. THE RIGHT TO SILENCE IN ENGLAND AND WALES

Background to reform: In England and Wales the right to silence was curtailed under
the Criminal Justice and Public Order Act 1994. This was the culmination of a long
process of debate and agitation, reaching back to the early 1970s. Its starting point was
the 1972 report of the Criminal Law R evision Committee (CLRC) which recommended
that the law be amended to allow a court or jury to draw adverse inferences against an
accused person if he or she had fai led during the course of investigation to mention any
fact later relied on by way of defence at committal proceedings or trial. In other words,
counsel and trial judges would be permitted to draw inferences, including inferences of
guilt from the suspect’s exercise of his or her right to pre-trial silence. The adoption of
a new caution was also recommended. Roger Leng explains that ‘ The effect of th e
proposed caution would be to advise the suspect that if he intended to rely upon a
defence he should mention it at that stage. He would further be warned that if he were
to hold back his defence until court, it would be less likely to be believed and that this
might have a bad effect on his case in general’. ” Silence at trial would also have been
affected under these proposals, ari sing from the CLRC’ s recommendation that it should
be possible to draw inferences against an accused person who had declined to giv e
evidence in the face of a primafacie case against him.

In two public lecturesin the early 1970s the Commissioner of Metropolitan Police, Sir

Robert Mark, echoed the views of the CLRC when he stated the police case for altering
the right to silence. He asserted that ‘ only asmall proportion of those acquitted by juries
are likely to be innocent in the true sense of the word’ and that it was the professional

criminal who was ‘the very man likely to escape society’s protective net’. ™

The debate came to life again in the 1980s, initially under the rubric of the Royal
Commission on Criminal Procedur e and, afterwards, in the light of the reform of police
powers introduced under the Police and Criminal Evidence Act 1984 (PACE). The Royal
Commission’s 1981 report laid the foundations for that Act and its majority
recommendation was for retaining the right to silence in the face of police questioning.

On the other hand, the minority took the view that it was right to expect reasonabl e
guestions to be answered by suspects before they were charged.

In the event, the right to silence was maintained at this stage but the debate was ignited

again when, in 1987, the then Home Secretary, Douglas Hurd, raise d the need for reform
in his Police Foundation speech of that year. Crucia to the debate now was th e
perception in some quarters of the changing balance between police powers and th e
rights of the suspect as this operated under PACE. In effect, the trade-off here was that
the police were granted more powers to question suspects, on one side, but that suspects
had a right to free legal advice, on the other. One concern was that the process o f
criminal investigation was frustrated under this scheme in which lawyers advised their

73

R Leng, The Right to Silence in Police Interrogation, p 2.

T Cited in ALRC, Report No 2, Interim - Criminal Investigation, AGPS 1975, p 68.
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clientsto remain silent.

Mr Hurd's speech was followed by the establishment of the Home Office Workin g
Group on the Right to Silencein 1988, the role of which was to advise the Government
as to the best means of removing the protection which the law gave to the accuse d
person who ambushed the prosecution. However, before the Working Group’s repor t
was published, as aresult of concerns abo ut the high level of terrorism and racketeering
the right to silence had been abolished for all off encesin Northern Ireland, further to the
Criminal Evidence (Northern Ireland) Order 1988. The O rder enabled the courts to draw
whatever inferences appear proper from the accused’'s silence in four sets of
circumstances:

. if he/she fails to mention during questioning or upon charge any fact on which
he/she later reliesin his’her defence;

. if he/she refuses to be sworn or to answer any questions at trial;

. if he/she fails to explain to the police any objects, substance or marks upo n
his/her person or clothing or in his/her possession at the time of arrest; or

. if he/she fails to account for hissher presence at a particular place when
arrested.”

When the Home Office Working Group reported in 1989, with some modificationsi t
supported the 1972 recommendations of the CLRC. In eff ect, the proposal was narrower
in scope to that operating at the time in Northern Ireland in that it would not hav e
permitted inferences to be drawn from an accused person’s failure to account for an 'y
objects, substance or marks upon his/her person or clothing or in his/her possession at

the time of arrest.

In another twist to the story, before any action could be taken on the Working Group’s

recommendations, the right to silence became an issue in certain miscarriages of justice
cases, including the Guildford Four case. Instead of imple menting the proposed reforms,
in 1991, on the day that the Birmingham Six had their convictions quashed, th e
Government established the Royal Commission on Criminal Pro cedure which was asked
to look again at the question of the right to silence. The Royal Commission reported in

1993, with the mgjority recommending no change to the pre-trial ri ght of silence, stating:

The majority of us...believe that the possibility of an increase in the
convictions of the guilty is outweighed by the risk that the extra pressure
on suspectsto talk in the police station and the adverse inferences invited
if they do not may result in more convictions of the innocent. ™

S Home Office, Report of the Working Group on the Right of Silence, 13 July 1989, pp 21-25.

i The Royal Commission on Criminal Justice, Report, Cm 2263, HMSO July 1993, p 54.
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The English Criminal Justice and Public Order Act 1994: Against this advice, the
British Government passed legislation in 1994 curtailing both the right to pre-trial
slence and silence at trial, a decision described by Professor Michael Zander (who was
a member of the Royal Commission on Criminal Justice) as verging on ‘the
unconstitutional’.”” Moreover, the legislative scheme adopted by the Government was
based on the broader Northern Ireland model, as against the narrow er approach preferred
by the Home Office Working Group.

In summary, the Criminal Justice and Public Order Act 1994 provides that a court may
draw such inferences as appear proper to it in circumstances where the accused:

. fails, either during questioning under caution or on being charged, to mentio n
any fact relied on in higher defence, such fact being one which, in circumstances
existing at the time, the accused could reasonably have been expected to mention
(section 34);

. failsto account to police for the presence (or in the case of clothing or footwear,
the condition) of objects, substances or marks on his’her person or in hisher
possession or on the premises where the accused was found (section 36);

. faillsto account for his’her presence at a particular place at around the time that
the crime was committed, where a constable reasonably believes that th e
presence may be attributable to the participation of the accused in the
commission of the offence (section 37);

. failsto give evidence or to answer questions at trial (section 35(3)).

Under section 35(3), therefore, theright to silence at trial is compromised, at least in the
secondary sense that its exercise may result in the drawing of an adverse inference .
However, the Act attempts to salvage the primary right to silence at trial by expressly
preserving the accused’ s right not to testify (section 35(4)). To that extent theright to
silence is untouched.” The qualification is that the Act ‘indirectly puts pressure on the

" M Zander, ‘Abolition of the Right to Silence, 1972-1994' from Suspicion and Silence: The
Right to Silence in Criminal Investigations, edited by D Morgan and GM Stephenson,
Blackstone Press Ltd 1994, pp 145-146. Zander states that the issue is ‘exceptional’ in this
regard, being one ‘of fundamental principle on which opinion is sharply divided’. In formal
terms there was no requirement for the Government to adopt the view of the Royal
Commission, arrived at by a majority of 8 to 3. However, for Zander it is ‘quintessentially
the kind of issue on which the view of a Royal Commission is valuable’.

s It has been said that the Act restricts rather than ‘formally abrogates’ any common law rule

relating to the evidential effect of silence - | Dennis, ‘The Criminal Justice and Public Order
Act 1994: The evidence provisions’ (1995) Criminal Law Review 4. See also - S Nash,
‘Silence as evidence: a commonsense development or a violation of a basic right?’ (1997)
21 Criminal Law Journal 145.
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suspect to speak to the police and later to give evidence'. ™

Of section 34 of the Act it has been said that this allows for more than just the rejection
of a late defence, for non-disclosure may be used as evidence of guilt or of a
consciousness of guilt. Rosemary Pattenden has commented in this respect, ‘Silenc e
becomes an evidential ply-filler for cracksin the wall of incriminating evidence which
the prosecution has built around the accused’ . She addsthat, asfar as sections 34, 36 and
37 are concerned (the sections dealing with the right to pre-trial silence), the accused’s
slence ‘can be treated as one of a number of items of evidence upon which the Crown
relies to establish a prima facie case and at the end of the trial it may augment the
prosecution’s case’.® Of section 35 (silence at the trial) Pattenden states, ‘the
prosecution must adduce sufficient evidence f or a strong prima facie case independently
of any inferences arising from the accused’ s failure to give evidence: once thisis done
the accused’ s absence from the witness box may enable the prosecuti on to overcome any
shortfall in the case’.®

The new caution: Complementing the above changes, a new caution has been
introduced in England and Wales which states: * Y ou do not have to say anything. But

it may harm your defence if you do not m ention when questioned something which you
later rely onin court. Anything you do say may be given in evidence'. Critics have said
that this has transformed the caution ‘from warning to threat’ . &

The European Court of Human Rightsand theright to silence: It remains the case that
the 1994 Act leaves it to the courts to decided when it is proper to draw adverse
inferences in any of the circumstances set out in sections 34-37. A key issue, then, is
how will the courts exercise their discretion in this regard? Of interest in this context is
the decision of the European Court of Human Rightsin Murray v United Kingdom.®* The
case involved the exercise by thetrial jud ge of his discretion to draw adverse inferences
from the exercise of theright to s lence under the Criminal Evidence (Northern Ireland)
Order 1988. Murray was arrested on 7 January 1900 in a house in which a Provisional

7 R Pattenden, ‘Inferences from silence’ (1995) Criminal Law Review 602.

80 Ibid, p 607.

81 Ibid, p 611. Pattenden notes that the application of these provisions entails three
overlapping stages for the courts. The courts must consider: (I) whether inferences can be
drawn from silence; (ii) whether inferences should be drawn from silence; and (iii) if a
decision to draw inferences is taken, ‘what their nature, extent and degree of
adversity...may be’ (at p 603).

82 D Dixon, Law in Policing: Legal Regulation and Political Practices, forthcoming Clarendon
Press 1997, p 228.

8 For a discussion of recent cases see - S Nash, ‘Silence as evidence: a commonsense

development or a violation of a basic right?’ (1997) 21 Criminal Law Journal 145.

84 (1996) 22 EHRR 29; The Times, 9 February 1996.
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IRA informer had been held captive. The trial judge drew adverse inferences from the
fact that Murray failed to offer an explanation for his presence at the house and ha d
remained silent during the trial. Thus, the right to silence pre-trial and at trial were at
issue.

The European Court of Human Rights had decided in Funke v France® that the general
fair trial guarantee in Article 6 (1) of the European Convention on Human Right s
implicitly protected the right to silence and the privilege against self-incrimination. &
That interpretation was confirmed in Saunders v UK ,*” a case concerning the powers of
Department of Trade and Industry investigators under the UK Companies Act 1985.%
The Court isreported to have stressed ‘that the right not to incriminate oneself, like the
right to silence, was a generally recognised international standard which lay at the heart
of the notion of fair procedure under Articl e 6 of the Convention’.® However, the Court
had also accepted in Funke that ‘the right may not be unqualified’, ®° this being the key
issue in the later case of Murray.

In Murray the Court found that the right to silence was not absolute in nature. | t
accepted, at one extreme, that a conviction could not be based ‘ solely or mainly on the
accused’s silence’ but said that, at the other end of the spectrum, the right should no t
prevent the accused’ s silence, ‘in situationswhich clearly called for an explanation from
him, be taken into account in assessing the persuasiveness of the evidence adduced by
the prosecution’. In appropriate circumstances, therefore, silence could be taken int o
account in assessing the weight of other evidence. Murray was a case in point. Here the
Court noted that the drawing of adverse inferences from silence could involve ‘indirect
pressure to give evidence’ but added that, on the other side, the scheme under the 1988
Order was subject to an important series of safeguards, including the issuing o f
appropriate warnings concerning the legal effects of maintaining silence. It cited with
approval the view of the House of Lordsthat the prosecutor had first to establish a prima
facie case against the accused and concluded that, against that background, that th e
drawing of reasonable inferences did not have the effect of shifting the burden of proof
from the prosecution to the defence so as to infringe the principle of the presumption of

8 (1993) 16 EHRR 297.

8 Article 6(1) of the Convention provides: ‘In the determination of...any criminal charge
against him, everyone is entitled to a fair...hearing...by an independent and impartial
tribunal...’.

87 The Times, 18 December 1996.

8 Ernest Saunders, Guinness chairman during the Distillers’ takeover bid, complained that

the use at his criminal trial of transcripts of interviews with the Department’s inspectors
violated Article 6 of the Convention.

8 The Times, 18 December 1996.

90 J Michael and B Emmerson, ‘The right to silence’ (1995) 1 European Human Rights Law
Review 1 at 12.
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innocence.™

The sting in the tail of the Court’s decision was that it then went on to consider th e
guestion of the accused’s access to a lawyer, notably ‘at the initial stages of polic e
interrogation’. Again, it did not suggest that the requirement was absolute, the question
being whether the restrictions on the availability of legal advice, ‘in the light of th e
entirety of the proceedings, had deprived the accused of afair hearing’. In Murray the
Court decided that the denial of access to a lawyer during the first 48 hours of th e
accused’ s police detention was in breach of Article 6. %

The direct implications of Murray are limited to Northern Ireland. Thisis because the
detention of suspectsin England and Wales is regulated under the Police and Criminal
Evidence Act 1994 which incorporates aright to legal advice. * However, Dixon poses
the question:

What...of the suspect who does not request legal advice or who i s
questioned before alegal adviser arrives? A fortiori, what of the suspect
who refuses to answer or inadequately answers questions outside th e
police station?...Murray seems to suggest that inferences should only be
drawn from silence by a suspect who has received legal advice. *

While that may overstate the position somewhat, it does sug gest that the European Court
of Human Rightswill scrutinise very carefully those situations where adverse inferences
have been drawn from the exercise of the right to silence in circumstances where legal
advice was not available as of right.

Australian comparisons. Drawing implications for Australia from overseas experience
is always a difficult undertaking. Having regard to the Murray decision under the
European Convention and the High Court’sruling in Petty, Dixon suggests that ‘ In both
Australia and Europe, future discussion of the right to silence will have a significan t
condtitutional context’.*® Y et, it remains the case that the High Court’s decisions in this
field are based on a common law view of afair trial which, presumably, could be se t

oL (1996) 22 EHRR 29 at 42-47.
% Ibid at 47-48. Specifically, Article 6, paragraph 1 of the Convention, taken in conjunction
with paragraph 3(c).

9 Section 58.The right relates to ‘A person arrested and held in custody in a police station
or other premises...".

9 D Dixon, Law in Policing: Legal Regulation and Political Practices, forthcoming Clarendon

Press, 1997, p 259.

% Ibid. Note that Britain’s new Labour Government has said it will incorporate the European
Convention on Human Rights into domestic law - ‘The European Convention on Human
Rights’ (July 1997) The Criminal Law Review 461.
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aside by State legislation.®

A further point to make is that, in contrast to the situation in England and Wales, at
present in NSW and other Australian jurisdictions suspects have no substantial rightsto
legal advice. Moreover, that right is not a feature of the recent legislative refor m
introducing a regulated scheme in relation to police powers of detention after arrest .
However, that Act does expressly provide that it would not affect the right to remai n
silent.*

In any event, the points of comparison and difference need to be borne in mind when
reference is made to overseas evidence and experience.

4, KEY ISSUES AND QUESTIONSIN THE DEBATE

The various accounts concerning the pre-trial right to silence have defined the
substantive issues and key questions involved in the debate in different ways. For
example, the New Zealand Law Commission defined three main threshold question s
which correspond to the principal justification for the right to silence generally:

. istheright of silence an essential corollary of the presumption of innocence?

. does the right to silence protect the guilty or the innocent?

. doestheright of silence protect against unwarranted State intrusion into private
lives?*®

Further to the specific question of whether the right protects the innocent or the guilty,
David Morgan and Geoffrey M Stephenson say that the substantive issues in the debate
are whether:

. pre-trial silenceisan indication of guilt?

. would altering the pre-tria right to silence place innocent suspects at greater risk
of wrongful conviction?

9 Query whether this could be affected by the decision in Kable (1996) 138 ALR 577. The
decision barred State courts that exercise federal judicial power from being invested with
functions which are incompatible with that power The possible implications of the case for
implied due process rights, including such criminal due process rights as the privilege
against self-incrimination, are noted in - G Griffith, The Kable case: implications for New
South Wales, NSW Parliamentary Library, Briefing Paper No 27/1996.

o Crimes Amendment (Detention after Arrest) Bill 1997 (proposed section 356B (2). The Bill
was passed by both Houses of the NSW Parliament on 27 June 1997. For a detailed
commentary on the Bill see - G Griffith, Police Powers of Detention after Arrest, NSW
Parliamentary Library Briefing Paper No 8/1997.

% NZLC Discussion Paper, p 13.
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. conversaly, would altering the right lead to the proper conviction of more guilty
offenders?®

In terms of the debate in England in recent years, aswell ast he empirical research which
has accompanied it, a key issue has been the relationship between legal advice and the
exercise of theright to silence. As noted, the right to free legal advice is afeature of the
regulated scheme under the Police and Criminal Evidence Act 1984. This has led
researchers to ask such questions as: in what circumstances do legal advisers recommend
silence, and does legal advice to suspects inevitably constitute a hindrance t o
investigating officers?'®

In fact the legal advice issue has also found its way into the contemporary Australia n
debate,’®* with the qualification of course that the statutory position as regards th e
availability of effective legal advice is quite different with respect to England and th e
various Audtralian jurisdi ctions. One viewpoint is that, if the introduction of afull right
to legal assistance did result in a significant increase in the exercise of the right t o
silence, this would be against the public interest. 1%

A further key issue, which has been touched upon already, refers to the relationshi p
between the primary meaning of the right to silence in the face of police investigation
and itsincidental or secondary meanings. In particular, th e question is asked whether the
drawing of adverse inferences from silence, or the requirement to disclose a defenc e
later relied on at trial, would have the effect of undermining the primary right not to talk
to the police. As the European Court of Human Rights suggested in Murray, this could
involve ‘indirect pressure’ to give evidence.'® As noted, a similar if more forthright
view was taken by the High Court in Petty.

One other important question concerns the identity of the protagonists in the debate - the
individuals and organisations arguing for change and those against. From an Englis h
perspective, the Royal Commission on Criminal Justice reported in this regard that
amending the right to silence was strongly supported by the police service, the Crown

Prosecution Service and the majority of judges who gave evidence before the
Commission. On the other side, change was opposed by the Bar Council, the Law

99 D Morgan and GM Stephenson eds, Suspicion and Silence: The Right to Silence in

Criminal Investigation, Blackstone Press Ltd 1994, p 7.

D Dixon, ‘Politics, research and symbolism in criminal justice: the right to silence and the
Police and Criminal Evidence Act’ (1991) 20 Anglo-American Law Review 27 at 42.

101 M Findlay, S Odgers and S Yeo, Australian Criminal Justice, Oxford University Press 1994,
p 64.

102 Ibid, p 63.

103

(1996) 22 EHRR 29 at 45. As discussed, in Murray the drawing of adverse inferences was
not held to be in breach of the European Convention in an absolute sense.
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Society and the Criminal Bar Association. **

From this it can be said that, in some quarters at least, there is a tendency to view th e
right to silence debate as something of a question of balance, that is, between polic e
powers on one side and individual rights on the other. In particular, the tendency isto
congtruct the issue in terms of atrade-off between powers and rights, so that, as police

powers are seen to be curtailed by the introduction of aright to legal advice for example,
it isargued that the consequent imbalance needsto be corrected by such measures as the
abolition of the right to silence. Whether that is an appropriate approach to the matter
isakey questioninitself. Oneresult isthat the right comesto be used as afootball in

apolitical debate, an issue which isconsidered in the next section of this paper. A better
approach may be to determine, on the basis of sound empirical evidence, whether the
right to silence serves a useful purpose or not and to act (or refrain from acting )
accordingly. But, then, it islikely that empirical evidence alone will not answer al the

issues at stake here. Almost inevitably the debate must return at the end to the bi g
questions of principle and policy.

A related question is that the emphasis on statistical evidence - the numbers game - can
encourage what Roger Leng calls ‘the simpli stic argument’ that the more people use the
right to silence, the stronger the case for abolition.’® The suggestion seemsto bein
some quarters that the right is fine so long as hardly anyone actua |y usesit. In effect that
raises the question as to whether theright to silence isin the public interest, which again
returns the debate to matters of principle and policy.

Moreover, should aspecia case be made for the pre-trial right to silence in this regard?
Suzanne McNicoll has suggested as much, arguing that thereis a‘marginally stronger

case for protecting the suspect’s pre-trial right of silence than the right of silence at the

trial because by the time the trial begins, the accused knows he or she hasacaset o
answer, is in no danger of undue police pressure and would probably have had th e
benefit of legal advice’.'®

Often, in the High Court and beyond, the right to silence is taken to be an indispensable
mark of an adversarial and accusatorial legal system, as opposed to an inquisitorial one.

Is this a helpful approach, ask Aronson and Hunter? Does it suggest a failure t o
articulate the policy and practical reasons for and against the right in question?'®” With
this comment the debate takes on its widest implications, reaching both the question of

the appropriateness of certain forms of legal reasoning, as well as the nature of th e
criminal justice system itself.
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Royal Commission on Criminal Justice, Report, Cm 2263, July 1993, p 50 and p 52.

R Leng, ‘The right to silence debate’ from Suspicion and Silence edited by D Morgan and
GM Stephenson, p 22.

106 SB McNicoll and D Mortimer, Evidence, p 150.
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5. AN OVERVIEW OF EMPIRICAL FI NDINGS CONCERNING THE RIGHT
TO PRE-TRIAL SILENCE

Definitional and methodological problems: It should be emphasised that research on
the right to silence is characterised by certain d efinitional and methodological problems.
Some of the definitional issues have been discussed already. The general point to make
isthat it was only in those studies carried out on behalf of the Royal Commission o n
Criminal Justice, notably in the work of Roger Leng on one side and Mike McConville
and Jacqueline Hodgson on the other, that ‘silence’ came to be understood as a
problematic concept requiring very precise definition. As noted, Leng arrived at a more
restrictive definition of significant silence, one that excluded refusals to answer
guestions not relevant to the investigation, as well as those cases where a suspec t
answers particular questions, having initially refused to do so. In relation to this more
restrictive approach to definition, Leng suggested that most of the 1993 studies would

have ‘ overestimated the extent of silence’.'®

One methodological problem noted by David Brown in a paper prepared for the Home
Office in 1997'® concerns the reliability of much of the data used in some studies,
notably those depending on police officers to record and return information. Brow n
notes that ‘the highest estimates of silence have generally come from studies wher e
police interviewing officers have been the source of information’. *° The size and
representativeness of the sample of cases used in studies is another important issu e
discussed by Brown, asisthe fact that the research spans a considerable time period in

which legal and other developments may have influenced the behaviour of suspectsin

policeinterviews. His argument isthat research has not been conducted against a ‘ static
background' .*** Obviousdly, in the English context the landmark developments are those
associated with the introduction of PACE.

Five questions: While bearing such considerations in mind, it can be said that empirical

studiesin England and Wales have concentrated on five key issues. These are: (I) how

often is the right to silence exercised? (ii) has the introduction of free legal assistanc e
increased the use of the right to silence? (iii) who exercises the right to silence? (iv) do

those exercising the right gain a clear advantage in terms of the outcome of their case?

and (v) how prevalent is the use of ambush defences?

How often is the right to silence exercised? Studies have produced widely varying
estimates of the use by suspects of the right to silence in police interviews. According

R Leng, ‘The right to silence debate’ from Suspicion and Silence edited by D Morgan and
GM Stephenson, p 24.

D Brown, PACE ten years on: a review of the research, Home Office 1997, pp 167-186.

1o Ibid, p 182. Brown’s concern is that, at the time the studies were conducted, ‘the police

may well have had a vested interest in exaggerating the extent of silence in order to secure
legal curtailment of the right [to silence]'.

11 Ibid, p 171.
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to Brown, this is a result of ‘differences in their methods, geographical coverage,
definition of “silence” and the date when they were conducted’ .2 Likewise, Roger Leng
observed in 1994 that estimates have varied in the more authoritative studies between
5 per cent and 23 per cent; Leng suggests that the variation ‘reflects differences i n
sampling and methodology rather than divergences in practice’.™ Almost inevitably the
contrasting results have been the subject of considerable controversy and academi c
comment.

Most studies have found that the right is exercised in relatively few cases, although (as
discussed below) the proportion may have increased in recent years. For example, i n
1979 Zander examined the case papersf or a sample of 282 cases tried at the Old Bailey
and found that 12 defendants (4 per cent) had relied on the right to silence. Of these 9

were convicted. Other pre- PACE studies tended to confirm this result. In 1980 Baldwin
and McConville examined the case papers for 1000 cases heard in the Birmingham
Crown Court and 476 cases drawn from various Crown Court centres in London. They

found that no statement was made by the accused in 3.8 per cent of the Birmingham
sample and 6.5 per cent of the London sample. Mitchell’s 1983 study of 400 cases tried

at Worcester Crown Court arrived at a similar result, with 4.3 per cent of defendant’ s
exercising theright to silence.™* As Brown states, the value of such studiesis limited by
the fact that they all related to ‘ particular sub-groups of suspects'. **° To this Leng adds
the warning comment that in the Baldwin and McConville study, for example, th e
figures could not be said to represent the extent of silencein the two samples, ‘ since they
include cases where no interview took place and exclude cases in which the defendant

was silent in relation to some questions only’. ¢

Another pre-PACE study by Softley in 1980 for the Royal Commission on Criminal
Procedure, drawing on interviews with 187 suspects at four police stations, found that

4 per cent refused to answer al questions * of substance’ and 8 per cent refused to answer
some questions, making atotal of 12 per cent exercising their right to silence. In a study
conducted in the same year, this time based on 60 suspects at Brighton police station,
Irving found that 8 per cent refused to answer questions at all or refused to answer all

questions of substance.™ In anticipation of PACE the Home Office conducted field trials
in 1984-85 primarily designed to assess the impact of tape recording on interviews with

112 Ibid, p 185.

us R Leng, ‘The right to silence debate’ from Suspicion and Silence edited by D Morgan and

GM Stephenson, p 23.

4 R Leng, The Right to Silence in Police Interrogation, pp 10-11. Leng presents an overview

of the research conducted before 1993.

115 D Brown, PACE Ten Years On, p 171.
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R Leng, The Right to Silence in Police Interrogation, p 11.

17 D Brown, PACE Ten Years On, p 171.
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suspects. Thesetrials found that in the three areas under study no evidence resulted from
the interview in 4 per cent, 3 per cent and 2 per cent of cases respectively. '8

Asfor the use of the right to silence since the introduct ion of PACE, David Brown states
that estimates have ranged from 6 per cent up to 22 per cent. *° At the lower end of the
spectrum is Leng’ s work for the Royal Commission on Criminal Justice which foun d
that suspects relied on the right in 4.5 per cent of casesin which interviews were held;
inafurther 1.3 per cent, the suspect was silent at some stage of the interview but did not
ultimately rely on the right.*® The Royal Commission itself adopted estimates that
silence is exercised by between 6 and 10 per cent of suspects in the provinces an d
between 14 and 16 per cent in the Metropolitan district, figures which were used i n
support of retaining the pre-trial right to silence. '#

At the higher end of the spectrum are the two studies relied on by the Home Offic e
Working Group in 1989 in support of curtailing the right to pre-trial silence. The first,
based on 10 Metropolitan Police divisions in 1987, was conducted by Superintendent
Tom Williamson and its key conclusion was that 23 per cent of interviewees exercised
their right to silence in one form or another. The second was carried out by the Wes t
Y orkshire Police in 1988 and it concluded that 12.3 per cent of interviewees exercised
their right to silence in one form or another. However, both stud ies have been the subject
of considerable criti cism, the force of which has been acknowledged by Williamson. %
Subsequently, in a more rigorous study Williamson and others reported a ‘ silence rate’
of 16 per cent in interrogations by detectives. '3

Also at the higher end of the spectrum is the 1993 study conducted by the Association
of Chief Police Officers (ACPO). The study was based on 8 forces in the South East of
England returning data on 3,633 suspects. It found that 10 per cent of suspects refused
to answer all questionsand 12 per cent refused to answer some questions, although it is

118

R Leng, The Right to Silence in Police Interrogation, p 11.

119 D Brown, PACE Ten Years On, p 172.
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R Leng, The Right to Silence in police Interrogation, p 20.
121 The Royal Commission on Criminal Justice, Report, Cm 2263, p 53. The Commission
noted that the use of the right may be higher in more serious cases which go for trial at the
Crown Court.

122 R Leng, The Right to Silence in Police Interrogation, pp 12-13. For example, the studies
gave a misleading impression of the number of suspects relying on silence because the
sample consisted of individual interviews rather than all interviews conducted with the
suspect during a single period of detention.

123 D Dixon, Law in Policing: Legal Regulation and Political Practices, p 233. Leng comments
that the findings of Moston, Stephenson and Williamson are ‘difficult to interpret’, in part
because it is not clear that the questionnaire used in the study was designed in order to
really identify genuine silence cases: R Leng, The Right to Silence in Police Interrogation,
p 14.
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not known whether this includes temporary, incidental or nominal refusals. *** Similar
conclusonswere arrived at in astudy carried out in late 1993 and early 1994 by Phillips
and Brown which used data from a sample of over 2000 cases from ten police stations.

In the study, police officers completed a pro formafor each case in which they carried

out interviews, providing details of the extent and nature of refusals to answer questions.
They found that 10 per cent of suspects refused to answer all questions and 13 per cent

refused to answer some questions. At the two stations sampled in the Metropolitan
Police, an average of 32 per cent of suspects refused to answer some or all questions. *°
On this basis, and having regard to the fact that suspects are now more aware of thei r
rights, Brown has stated that ‘ The implication is that more suspects are now exercising

their right of silencethan at the time the other post-PACE studies were undertaken’. To
this Brown adds:

Another reason for believing that silence is now exercised more often is
that the ACPO and Phillips and Brown figure for refusal to answer all
questions is at 10 per cent, considerably higher than all previous
estimates. It is reasonable to suggest that there is less scope for error or
differences of interpretation by those collecting data in relation to a
complete refusal to answer questions.

Dixon has endorsed that conclusion, noting that Brown * appears justified in suggesting
that silence has increased since the early post-PACE studies as suspects have become
more aware of their rights’.**’

Hastheintroduction of freelegal a ssistance increased the use of theright to silence?

Thisis an interesting but complicated issue which has received considerable attention
in England in recent years. The issue has also found its way into the Australian debate
and thisisin the absence of aright to free legal advice in this country. It is explaine d
later in the paper that in Australia a version of exchange abolitionism has been
formulated by Stephen Odgers who proposed a ‘compromise’ approach in whic h
inferences from silence could only be drawn if a‘lawyer representing the suspect was
present during interrogation and the police had reasonable grounds for questioning the
suspect’ .'®

In his overview of the research Brown statesthat sinc e the introduction of PACE several
studies have suggested that there is an association between receipt of legal advice and

124 D Brown, PACE Ten Years On, p 174. Brown notes that the ACPO figures must be treated
with ‘some caution because there is insufficient information available about the study to
assess the soundness of its methods’ (p 175).

125 Ibid.
128 Ibid, p 175.
12 D Dixon, Law in Policing: Legal Regulation and Political Practices, p 235 (Fn 15).

128 S Odgers, ‘Police interrogation and the right to silence’ (1985) 59 ALJ 78.
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the exercise of the right to silence. Again the figures vary, with the 1993 ACPO study
at the higher end of the scale, finding that no less than 57 per cent of those legall y
advised compared to 13 per cent of those not advised refused to answer some or al |
guestions. Phillips and Brown arrived at a similar conclusion in 1994, with 39 per cent
of suspects receiving legal advice refusing to answer some or all questions, compared
with 12 per cent of suspects not advised by alawyer . More modest results were reported
by McConville and Hodgson in their work for the Royal Commission on Crimina |
Justice. They looked only at those cases in which suspects received legal advice an d
found that, of these, 30 per cent exercised their right to silence. Further down the scale
againis the work of Moston and Stephenson from 1993 which found figures of 10 per
cent for those receiving legal advice and 3 per cent for those who were not advised. **°

In the midst of this numbers game some commentators have queried the ‘common sense’

view which assumesthat suspects allowed access to legal advice will ailmost inevitably

be advised not to answer police questions. For example, Dixon takesi ssue with that view
by examining the activities of legal advisers at police stations and their effectson th e
way suspects respond to police questions. Without attempting to reproduce the detail of

Dixon’s analysis, his argument can be encapsulated thus:

First, contrary to what ‘common sense’ tells us, advice to remain silent
iS not given as a matter of course when legal advisers attend polic e
stations. Secondly, when such advice is given, any consequential silence
may be a temporary, negotiating or sanctioning tactic rather than an
entrenched position. Thirdly, silence may not be the result of legal
advice.™®

Who exercises their right to silence? As noted, a long-running issue in the right to
silence debate is whether the right is used primarily by professional criminals. Thi s
concern was particularly pronounced in the ACPO study cited above which purported

to show that 47 per cent of suspects with five or more convictions exercise the right to

silence, as against 15 per cent of suspects with no criminal record .**! Brown explains that
the ACPO study also ties together the themes of criminal professionalism and crim e
seriousness by relating the rate of silence both to the number of p revious convictions and
the type of offence: ‘It wasfound that those with previous convictions were more likely

to exercise their right of silence in serious offences. For example, those with five o r
more convictions remained silent in over 47 per cent of serious offences compared with
35 per cent of other offences' . The conclusion of the ACPO study was that the right

to silenceis, inreality, ‘aprotection for hardened criminals'.

129 D Brown, PACE Ten Years On, p 179.
180 D Dixon, Law in Policing: Legal Regulation and Political Practices, p 236.
181 R Leng, ‘The right to silence debate’ from Suspicion and Silence edited by D Morgan and

GM Stephenson, p 27.

132 D Brown, PACE Ten Years On, p 177.



The Right to Silence 35

It should be noted that Brown is not able to compare the ACPO findings with those of
any other study, thus making their reliability hard to assess. Also, of these findings Leng
has commented:

those with criminal records are far more likely to be arrested than other
citizens and are the most likely to be arrested in circumstances wher e
thereis no objective evidence to link them to the offence. It is perhaps no
surprise that the group of suspects who are most susceptible to repeated
unjustified arrests are those most likely to exerciset heir right to silence.**

Further, it may be reasonable to assume that, if the use of silence is more widesprea d
England and Walesin recent yearsand if thisisindeed due to suspects becoming aware
of their right under PACE, then the gap between the use of silence by professional
criminas, on one side, and suspects generally, on the other, should become narrower.
This is because professional criminals can be presumed to know their rights already |,
whereas other suspects are learning of theirs as the PACE regime develops.

Do those exercising the right gain a clear advantage in terms of the outcome of their
case? If it is the case that professional criminals use ‘silence’ disproportionately, then
the related question must be whether those exercising the right gain an advantage i n
terms of the outcome of their case. Reviewing the evidence in 1994 Professor Michael
Zander offered the following conclusions:

what determines whether a suspect is charged is mainly the strength of th e
prosecution’s evidence;

. to the extent that silence in the police station has any impact on the polic e
decision to charge, it makes a charge more rather than less likely;

. the great majority of defendants in both the Crown Court and the magistrates’
court plead guilty, which from this point of view makesi t academic whether they
were silent in the police station; and

. suspects who are silent in the police station and who plead not guilty are found
guilty about as often as suspects who were not silent in the police station. ***

On the same theme, Brown’s overview in 1997 arrived at the following conclusions:

. police decisions whether to take no further action are largely unrelated t o
whether suspects have exercised their right of silence.

183 R Leng, ‘The right to silence debate’ from Suspicion and Silence edited by D Morgan and
GM Stephenson, p 27.

134 M Zander, ‘Abolition of the right to silence, 1972-1994' from Suspicion and Silence edited
by D Morgan and GM Stephenson, p 148.
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. those who exercise that right are more likely to be charged than cautioned.

. there appears to be no link between the use of silence and the decisions of th e
Crown Prosecution Service to discontinue cases.

. those who plead not guilty at court are more likely to have refused to answe r
police questions than those who plead guilty; and

. those pleading not guilty who have exercised their right of silence are less likely
to be acquitted than other defendants. **°

When looking at what prompts suspects to remain silent, Brown suggests that the best
explanation may be offered by Dixon who has characterised most instances of silence
‘either as an antagonistic refusal to co-operate by those hostile to the police or asan
attempt to protect accomplices, but rarely as a reasoned strategy based on legal
advice’ .1

How prevalent is the use of ambush defences? The leading research in this areawas
that conducted by Leng in 1993 on behalf of the Royal Commi ssion on Criminal Justice.
Leng defined the term *ambush defence’ to mean a defence which israised for the first
time at trial and of whi ch the police or prosecution had no prior notice. He explains the
concern that, by reserving his or her defence until trial, ‘the defendant gained an
unnecessary and unfair advantage by depriving the police of the opportunity to
investigate it and thereby disabling the prosecution from effectively refuting the defence
in court’.™®” However, Leng found such concerns to be largely unfounded.

His study was based on 113 cases, of which 34 resulted in guilty verdicts on one or more
charges after trial. In 54 cases the charges were dropped by the prosecution. In tota |
there were 59 contested trials, resulting in 25 acquittals and 34 findings of guilt. O f
these, there was only one clear case of an ambush defence, plust wo other cases in which
the prosecution claimed that there had been an ambush but this was contested by th e
defence. The problem. Leng concluded, was not so much one of ‘ambush defence’ but

of ‘unanticipated defences’ not amounting to an ‘ambush’. As Brown explains:

Such defences sometimes involve challenges on points of law or
procedure and, by their nature, are raised for the first time at court. Other
defences are unanticipated because defendants are either not given an
opportunity to raise them during interview or do so, but no attempt i s
made to investigate them f urther or no reference is made in the record of

135 D Brown, PACE Ten Years On, p 186.
136 Ibid, p 181.

187 R Leng, The Right to Silence in Police Interrogation, p 45.
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interview passed to the CPS [Crown Prosecution Service]. Leng argues
that this problem isendemic in an adversarial system in which the police
see their role as being to construct a case for the prosecution. **®

6. ARGUMENTSIN FAVOUR OF RETAINING THE RIGHT TO PRE-TRIAL
SILENCE

Symbolic retentionism: From a philosophical standpoint the arguments in favour o f
retaining the right to silence in the face of police questioning have been categorised by
Steven Greer as ‘ symbolic retenti onism’ or ‘instrumental retentionism’. Greer explains:

Symbolic retentionists would argue that the right to silence is of little real
value to suspects but that it ought nonetheless to be retained because of
its symbolic significance. Instrumental retentionists, on the other hand,
maintain that the right to silence is avital part of an accusatorial criminal
justice process because it assists in the prevention of wrongful
convictions.**

Those who argue the case for symbolic retentionism do not suggest that the right t o
silence is only of symbolic importance. Indeed the more typica view of Dixon and
othersisthat more empirical evidence is needed before a verdict for or against the right
to silence isreached. In the mean time such commentators point out that, in the English
context at least, ‘Theright to silenceis politically symbolic as the territory upon which

the police seek to regain the political ground lost in PACE. It is therefore crucial as an

issue which symbolizes police autonomy and professionalism’.** Greer expands on this
line of reasoning in these terms:

The police have tended to regard PACE as implicitly criticising previous
police activitiesand more broadly police professionalism, and as having

imposed largely unwelcome constraints upon investigations. It is
therefore no coincidence that their hostility towards the right to silence,

based on prejudice and anecdote rather than systematic empirical
evidence, has been the driving force in the abolitionist movement. Th e
right of silence provides the territory upon which the p olice seek to regain
the political ground lost in PACE.**

138 D Brown, PACE Ten Years On, p 185.
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Instrumental retentionism: From the standpoint of instrumental retentionism, the major
arguments include:

the casefor reformis not supported by empirical evidence: Against those who
claim that the right to silence is abused or that it constitutes a significant problem
for the criminal justice system, it is said that the evidence does not support such
contentions. In fact it is said that most studies show that the right to pre-trial
silenceisinvoked only in aminority of cases. Summing up its overview of the
empirical evidence, the Royal Commission on Criminal Justice commented in its
1993 report: ‘ There is no evidence which shows conclusively that silence is used
disproportionately by professiona criminals. Nor is there evidence to support the
belief that silence in the police station leads to improved chances of acquittal .
Most of those who are silent in the police station either plead guilty later or are
subsequently found guilty’ . ** While acknowledging the frustration felt by many
police officersin this regard, the majority of the Commission doubted whether
the possibility of adverse comment at trial would make the difference which the
police suppose.*®

there are several reasonsfor silencewhich are consistent with innocence . That
much was conceded by the English Criminal Law Revision Committee in it s
1972 report where it stated: ‘ For example, the accused may be shocked by the
accusation and unable at first to remember some fact which would clear him .
Again, to mention an exculpatory fact might reveal something embarrassing to

the accused.... Or he may wish to protect a member of hisfamily’. ** Thisview
was restated by the ALRC in its 1985 report which added that the suspect may

‘believe that the investigating officer will distort whatever he says, so that th e
best policy isto say nothing and to stick rigidly to that policy’. In more general

terms, in its overview of the debate the ALRC commented: ‘The theory
underlying reliance on silence by a suspect to an accusation is that the normal
human reaction would be to deny such accusation if untrue. But the truth of this
generalisation turns on a number of factors, including the circumstancesin which
the accusation is made, by whom it is made, and the physical and psychological

state of the suspect involved.* It may be sensible to say nothing in
circumstances where people are under stress, as they would be in the polic e
station, and where ‘they probably do not know the full details of the case against
them, have not had time to give careful tho ught to what happened, and are likely
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to be disorientated’ .14

vulnerable persons may be put at risk: The point is often made that many people
accused of crime are not strong, intelligent or articulate and would be, therefore,

in a particularly vulnerable position should they be threatened with adverse
comment simply because they refused to answer police questions. These
communication problems may even exist where the police questioning is
‘scrupulously fair'.**" In its 1993 report the UK Royal Commission on Criminal

Justice note that members of ethnic or other minority groups may have particular
reasons for concern in this respect. The Commission went on to say: ‘It is now

well established that certain people, including some who are not mentally ill or

handicapped, will confess to offences they did not commit whether or not there
has been impropriety on the part of the police. The threat of adverse comment at
trial may increase the risk of vulnerable suspects making false confessions’. **
On the same theme, Gisli Gudjonsson, Reader in Forensic Psychology at th e
University of London, has said: * Abolishing the right to silence increases th e
complexity of decision making required by detainees. Considering that many
detainees are of low intelligence this may place some at increased disadvantage
in not being able to make informed decisions'. **°

to draw adverse inferences from silence will force suspects to speak: One
argument, noted by the European Court of Human Rightsin Murray, isthat the
threat of drawing adverse inferences from silence could involve ‘indirect
pressure’ on the suspect to give evidence.*® The ALRC reported the related
contention that ‘While this may not be by itself abad thing, the danger is that
it will encourage officers to use techniques of psychological pressure upon the
suspect. It is seen as naive to think that use of some of these techniques will not
grow if official restraints against any interference with the suspect’s free will to
speak or not were removed’. >

thus, to draw adverse inferences from silence will undermine the right t o
slence: In Petty the High Court put the argument in the strongest terms, stating
that to draw adverse inferences ‘would be to erode the right to silence or t o
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render it valueless' . 1%

slence will be used to fill in the gapsin the incriminating evidence presented

by the prosecution: In its 1993 the Royal Commission on Criminal Justice put
it in these terms. ‘If the right not to answer police questions were removed ,
adverse comment at the trial would enable a prosecution case which was
otherwise too weak to secure a convi ction to be strengthened in the minds of the
jury by the implication that the defendant’ s silenc e automatically supported it’. %

in thisthe burden of proof would be weakened: Thisis especially the case, itis
said, because any aterations to the right to silence will have their greatest impact
where the prosecution’s case is at its weakest, that is, in the absence of goo d
forensic evidence, or reliable confessions or testimony from other witnesses .
Greer contends that the advance disclosure of the defence ca se would weaken the
prosecution’ s burden of proof still further. Of the Ho me Office Working Group’s
proposals, he states. *What they in fact threaten is the penalisation of the defence
if alterations are made to its case subsequent to pre-trial disclosure, but with no
corresponding sanctions available against the prosecution’. ***

the determination of guilt or innocence would be shifted from the courtroom
to the police station: Leng and others argue that another consequence of altering
the pre-trial right to silence would be to ‘lend a new significance to polic e
interviews since they would be a potential source of evidence whether or not the
suspect answered or was silent’.* In this way increasing emphasis would be
place on the interview as the major technique of evidence collection and th e
police station itself would become the forum for deciding guilt or innocence. A
related argument is that the police already rely too heavily on interrogation and
confessions to obtain a conviction and that modifying the right to silence would
only exacerbate that tendency. > On the other hand, the right to silence provides
an incentive for other evidence to be sought by the police and subsequent! y
adduced at trial.

innocent suspects would be placed at greater risk of wrongful conviction :
Those in favour of retaining the right to silence as it stands at present need not
deny the possibility that it may assist some guilty persons to avoid conviction.
For them the more telling argument is that altering the right to silence woul d
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increase the potential for the miscarriage of justice. Thus, in closing its review
of the empirical evidence the Royal Commission on Criminal Justice concluded:

‘it is possible that some defendants who are silent and who are now acquitte d
might rightly or wrongly be convicted if the prosecution and the judge wer e
permitted to suggest to the jury that silence can amount to supporting evidence

of guilt’. The majority of the Commission was of the view that, ‘the possibility

of anincrease in the convictions of the guilty is outweighed by the risk that the

extra pressure on suspects to talk in the police station and the adverse inference

invited if they do not may result in more convictions of the innocent’. **'

7. ARGUMENTSIN FAVOUR OF AMENDING THE RIGHT TO PRE-TRIAL
SILENCE

Utilitarian abolitionism and exchange abolitionism: The arguments in favour of
amending the pre-trial right to silence have been categorised by Steven Greer as
‘utilitarian abolitionism’ and ‘exchange abolitionism’. Of the two, exchange
abolitionism may be the more significant for the contemporary debate. Unlike it s
utilitarian counterpart, which in its pure form would abolish the right to silence outright
without replacing it with other safeguards, exchange abolitionism would argue fo r
abolishing the right to silence in exchange for certain rights for suspects and accuse d
persons. As Greer states, in the English context the main right argued for istheright to
have alegal adviser present at police interviews.® As noted, in Australiathat version
of exchange abolitionism has been formulated by Stephen Odgers who proposed a
‘compromise’ approach in which inferences from silence could only be drawn if a
‘lawyer representing the suspect was present during interrogation and the police had
reasonable grounds for questioning the suspect’ . **°

Another view isthat of AAS Zuckerman’s, a notable contributor to the debate in the UK.
He would only accept that silence may be held against a suspect if he or she has been
fully informed about what evidence the police have. Zuckerman comments, in th e
context of alargely critical review of the 1994 statutory changes in England and Wales,
that by allowing inferences only from silence that follows the provision of adequat e
information to the suspect, the courts cou ld ensure that the process of interchange in the
police station, the give and take, isgradual and mutual’. His view is that the curtailment
of the right to silence has ‘created an opportunity to introduce fairness into th e
interrogation of suspects, where none existed before’. According to Zuckerman, th e
1994 reformsin England did not seize that oppo rtunity.*® Nonetheless, the case is made
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for real protections as opposed to reliance on alargely illusory and fragile right.

However, it may be the case that exchange abolitionism is m ore significant for academic
commentators than it is for the police and other contributors to the debate. As noted, it

issaid that part of the police argument in England on behalf of abolition centred on the

right to legal advice under PACE and the need for a corresponding increase in police
powers, an argument which is motivated by both symbolic and practical
considerations.’®!In any event, the more general point to make is that different and
sometimes competing perspectives may be found within the case for the abolition o r
reform of the right to silence.

The arguments of the CLRC and the Home Office Working Group: The arguments for
modifying the right to silence along the lines recommended by the 1972 Criminal Law
Revision Committee (CLRC) and the Home Office Working Group seve nteen years later
have been identified as follows: ¢

. it is natural to defend oneself against an allegation made by a person i n
authority: Failureto do so istherefore suggestive of guilt, i n the absence of some
explanation. In Bentham’s famous aphorism, ‘Innocence claims the right o f
speaking, as guilt invokes the privilege of silence’. 1

. professional criminals use silence to avoid justice: A significant number of
criminals avoid being charged or, if charged, avoid conviction by remainin g
silent at interview. The police are thereby deprived of the investigativ e
opportunities presented by interview.

. professional criminals use ambush defences to avoid justice: A significant
number of criminals escape conviction by not disclosing their defence to th e
police and then ambushing the court at trial by producing a new defence which
the prosecution isin no position to refute. Conversely, it is an advantage to the
police and the prosecution that any defence israised in the course of interview,
thereby permitting the defence to be tested at interview and allowing for further
investigations to confirm or refute any defence raised.

. the innocent suspect is adequately protected by legal safeguards: Under the
regulated regime established under PACE, modifying the right to silence would

161 D Brown, PACE ten years on: a review of the research, Home Office 1997, p 167.

162 This account is based on the overview set out in R Leng, The Right to Silence in Police
Interrogation: A study of Some of the Issues Underlying the Debate, HMSO 1993, pp 4-5.
163 Note that Bentham was speaking only of silence at trial and not of pre-trial silence. The
famous remark from the 1825 Treatise on Evidence reads - ‘If all criminals of every class
had assembled, and framed a system after their own wishes, is not this rule the very first
which they would have established for their security? Innocence never takes advantage
of it. Innocence claims the right of speaking, as guilt invokes the privilege of silence’.



The Right to Silence 43

carry no substantial risks for the innocent suspect who is adequately protecte d
by other safeguards, notably the access to legal advice in the police station.

otherwise recalcitrant suspectswould be encouraged to assist t he policein their

enquiries. If anew caution were introduced, informing suspects that if they do

not answer police questions they would be less likely to be believed and that it

could have a bad effect on their case, then suspects who would otherwis e
exercise their right to silence would be more likely to answer police question s
and disclose any defence they wished to raise. A more efficient system o f
criminal justice would thus be achieved.

Other arguments. Further argumentsin favour of amending the right to silence can be
said to include:

itisin the public interest that suspects answer police questions: Thus, while
assuming the introduction of af ull right to legal assistance, Findlay, Odgers and
Y eo argue, ‘It isin the public interest that a suspect answer police questions,
provide any explanations and, where guilty , confess. Just because some suspects
choose to say nothing does not mean we should establish a system whic h
encourages every suspect to do the same. There can be little doubt that the right
to silence, in its various manifestations, has served important functions i n
civilizing questioning of individuals by the state. But if there are other ways to
achieve these goals without incurring the disadvantages, we should conside r
modification of the right’.*®* The assumption hereisthat thereis aduty to help
the police in solving crimes and it may be that, with proper safeguards, the public
interest in an efficient system of criminal justice might best be served by a
scheme which lends encouragement to that duty.

theright to silenceisaweak right that israrely used: Research shows that, at
least in the absence of aright to legal advice, the right to silence is usuall y
waived. For example, a small study carried out in the Sydney District Court in
1980 found that 96 per cent of accused persons made confessions or damaging
statements when interviewed by the police.**® Zuckerman has described the right
to silence as a‘largely illusory protection’. 1%

those who exercisetheright at all tend to be the very people who need it least:
The right to silence can be said to discriminate unfairly in favour of the mor e
intelligent, the emotionally strong as well as those more conversant with th e
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processes of official questioning. Use of the right by professional criminalsi s
often targeted for criticism in thisregard. A colourful example is the statement
by the former Metropolitan Police Commissioner, Sir Robert Mark, to the effect
that the right to silence ‘might have been designed by the criminals for thei r
especia benefit and that of their professional advisers. It has done more t o
obscure the truth and facilitate crime than anything else in this century’ . **

abolition would rationalise the law and excuse the courts from drawin g
absurdly finedistinctions: Back in 1973 Professor Cross put the argument in the
strongest terms, stating that ‘it would spare the judge from talking gibberish to
the jury, the conscientious magistrate from directing himself in imbecile terms
and the writer on the law of evidence from drawing distinctions absurd enough
to bring a blush to the most hardened academic face’. ¢

legitimate reasons for silence will be appreciated: Initsreview of the case for
and against the right to silence, the ALRC explained this argument in thes e
terms. ‘If an accused person does have a good reason for remaining silent, itis
argued that the fact finder will be able to take that reason into account whe n
considering what inference to draw. Communication problems, for example,
deriving from confusion, fear or lack of memory at the time of questioning are,

it is suggested, precisely the matters that a jury is well equipped to understand
and evaluate’ .**®

reasonable inferences should be available: Again this argument was reviewed
by the ALRC which expressed it in these terms: ‘If an inference is reasonable,
the fact finder [the jury] ought to be able to draw it. All the behaviour o f
someone who is confronted with a charge should be available for the fact finder
to consider’.*™® A corollary of thisis that the drawing of adverse inferences from
silence would not be an automatic process; it would be a matter for the discretion
of the court and the judgment of the jury.

NOTE ON AMBUSH DEFENCES AND THE ISSUE OF PRE-TRIA L
DISCLOSURE BY THE DEFENDANT

On 25 June 1997 the Attorney Genera said that he had decided to ‘refer the wider issue
of disclosure’ of a defence relied on by the accused to the NSWLRC under the general
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heading of areview of theright to silence. '™

This is likely to prove a controversial issue. Aronson and Hunter commented in thi s
regard on the ‘intense emotion’ surrounding the debate over the NSW Criminal
Procedure (Committal Proceedings) Amendment Bill 1990 which, in their view, barely

touched on the question of the right to silence. They explain that the *Bill would have
let all prosecution witness statements go through the committal hearing stage in purely

documentary form unless the defendant gave a broad indication o f why he or she wanted
to cross examine their makers. That was tantamount to putting pressure on the defence

to reveal their hand, to speak rather than remain silent’. 12

The situation at present in NSW is that, under section 405A of the Crimes Act 1900, on
atria on indictment the defendant must give notic e of any alibi; otherwise he or she can
only adduce evidence in support of the alibi by leave of the Court. That apart, however,
there are no statutory reguirements of advance notification of defences. '™

Two points can be reiterated at this stage. Oneisthat in Petty the High Court dealt with
‘the ambush defence’ as an incident of the right to silence, with Mason CJ, Deane ,
Toohey and McHugh JJ stating:

the denial of the credibility of that |ate defence or explanation by reason
of the accused’ s earlier silence is just another way of drawing an adverse
inference (albeit less strong than an inference of guilt) against the accused
by reason of hisor her exercise of the right to silence. Such an erosion of
the fundamental right should not be permitted. 1

A second point is that there does not appear to be any relevant empirical evidenc e
relating to ambush defences for any Australian jurisdiction. Only Leng's study i n
England it seems has dealt with the matter in any detail and then, as noted above, i t
indicated that the ‘ common perception that ambush defences pose a significant problem
for the criminal justice system may be erroneous’ . '

The wider issue of defence disclosure in criminal mattersis dealt with in some detail in
the NSW Parliamentary Library’s Briefing Paper No 31/1996, Dealing With Court

m NSWPD (Hansard proof), 27 June 1997, p 4.
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court delays and expense. See H Figgis, Reform of the Committal Process in New South
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Delaysin New South Wales, by Honor Figgis.
9 CONCLUSIONS

It has been said that points of comparison and diff erence need to be borne in mind when
reference is made to overseas evidence and experience. For thisreas on arecurring theme
of this paper has been the need for reliable local research on the issues raised in the right
to silence debate. However, this comes with the warning, which is often posted in the
literature, that the debate itself should not degenerate into a sterile numbers game, but

that it should be seen to be guided by considerations of polic y and principle. Roger Leng
has suggested in this regard that any statistical evidence should be looked upon as a
neutral factor: if the right to silence is agood thing then hig h figures are correspondingly
good; if the right is a bad thing then high figures indicate a problem. He continues:

This approach refocuses the debate on the central question: whether or
not the right to silence isa good thing. In turn this question can be broken
down into three key issues: (a) whether as a matter of fact silence i s
indicative of guilt; (b) whether (as the civil libertarians argue) silenc e
provides a necessary
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safeguard for the suspect; and (c) whether (as the police argue) abolition
of the right would lead to the proper conviction of more guilty
offenders.*

However, the relevant issues may not stop there, for the debate can be seen to have far

wider repercussions. In particular, there are questions concerning the indispensabilit y
of the right to silence to our adversarial system of justice and, drawing alarger circl e
still, there is the issue of the viability and value of that system itself. Thereisthen the
further consideration that the police station reality studied by empirical analysis may
present avery different picture of the criminal justice system to that found in legal texts,

a picture in which compromise and negotiation is the norm. If this paper suggest s
anything, it is that the right to pre-trial silence involves a bundle of difficult issues,
requiring careful scrutiny.

176 R Leng, ‘The right to silence debate’ from Suspicion and Silence edited by D Morgan and
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