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1. INTRODUCTION

This paper presents asurvey of the main parliamentary privilege casesin NSW. In addition to dealing
with thelegd principlesfor which these cases stand, the paper dso looks at the persondities and issues
involved.

2. PARLIAMENTARY PRIVILEGE IN NSW

In NSW there is no legidation comprehensvely defining the powers and privileges of its Houses of

Parliament. Indl other Audtraian jurisdictions, with the limited exception of Tasmania, the privileges of
Parliament are so defined elther by referenceto the British House of Commons or by specific Satute, as
in the case of theParliamentary Privileges Act 1987 (Cth). Certain legidation does operatein NSW
inthis area, incuding Article 9 of theBill of Rights 1689. However, by none of these statutes, aone or
in combination, does the Legidative Council or the Legidative Assembly possess the full range of

powers and privileges enjoyed by the Houses of the Westmingter Parliament.

Instead, the powers and privileges of the Houses of the NSW Parliament are founded largely upon the
common law and, as such, are areflection of Austraia s colonia history. As expounded in a series of
nineteenth- century cases, the fundamentd principle is that, a common law, a formerly subordinate
legidature such as the NSW Parliament — origindly a‘colonid’ legidature deriving its authority from
Imperid statute — and each House in a bicamerd legidature, has only such powers, privileges and
immunities asare reasonably ‘ necessary for the existence of such abody and for the proper exercise of
the functions which it isintended to execute! .* In particular, it has been held that, in the absence of an
express grant, the powers of the NSW Parliament are protective and self- defensve, not punitive, in
nature. Further, what is ‘ reasonably necessary’ is not fixed, but changes over time.?

A summary of the law of parliamentary privilege in NSW is found in the decison of McLéeland Jin
Namoi Shire Council v AG (NSW):

The privileges of the respective House of the United Kingdom Parliament do not provide avalid measure of the
privileges of the Legislative Assembly of New South Wales. The former are derived from (a) the historical status
of the Parliament at Westminster asacourt...; (b) the constitutional foundation of the authority of the United
Kingdom Parliament, as being ancient usage and prescription, rather than some definitive instrument; and (c) the
constitutional strugglesin England culminating in the Revolution Settlement.

However, in the case of alegislature established by statute, as was the legislature of New South Wales, the
privileges and immunities of the respective Houses and their members are limited to those either expressly
conferred by or pursuant to statute; or necessarily incidental to the proper exercise of the functionsvested in it

Based on advice received from the Solicitor Generd of the day, in its 1985 report on parliamentary
privilegein NSW the Joint Select Committee said that the Parliament’ s powers and

! Kielly v Carson (1842) 4 Moo PC 63 at 88; 13 ER 225 at 234; Barton v Taylor (1886) 11 App Cas
197; Willis v Perry (1912) 13 CLR 592.

2 Armstrong v Budd (1969) 71 SR (NSW) 386.

3 [1980] 2 NSWLR 639 at 643.
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privileges derive from the following sources.

the common law, asimplied by reasonable necessity;
imported by the adoption of the Bill of Rights 1689;
conferred by the Defamation Act 1974; and
conferred by other legidation.*

The parliamentary privilegesin NSW that can be said to derive from a common law source include:

The right to freedom of speech

The power to conduct inquiries and order documents

The power of the Houses to regulate their own interna procedures and congtitution
The power of the Houses to control their own proceedings, and

The right of the Houses to attendance and service of its members

In 1985 the Joint Select Committee on parliamentary privilege reported that, in addition to absolute
protection for satements madein the Parliament, other privilegesthat flow from theBill of Rights 1689
indude:

Right to exclude strangers;
Right to control publication of debates and proceedings,
Protection of witnesses before the Parliament and its committees.”

The common law and statutory sources of powers and privileges overlap a severd points. Thisistrue
of theright to freedom of speech in Parliament and the powersthat flow asessentia incidentsfrom this,
including the right of a House to contral its own proceedings free of outside interference. The generd

point is that, in this jurisdiction, these related powers and privileges can be traced back to the twin

sources of the common law and Article 9 of the Bill of Rights 1689. To place this in perspective,
McHugh Jcommented in Egan v Willis, ‘ TheBill of Rights, whichisinforcein NSW, merdy confirms
the common law’ °

3. HISTORICAL NOTE

In 1856 self-government based on responsible parliamentary government was established in NSW.
Unlike the Condtitution Acts of Victoriaand South Austrdia (and later Western Audtrdia), the NSW
Condtitution Statute of 1855 (18 & 19 Vic. C 54), which granted the new legidature the power to make
laws for the peace, wefare and good government of the Colony, made no mention of parliamentary
privilege. Y €, it isnow accepted that its application, asformulated under common law principles, to the
bicamerd NSW Parliament which first met on 22 May 1856 was beyond doubt. It islikely that before

Parliament of NSW, Report from the Joint Select Committee of the Legislative Council and
Legislative Assembly upon Parliamentary Privilege, 1985, p 6.

Report from the Joint Select Committee of the Legislative Council and Legislative Assembly upon
Parliamentary Privilege, n 4, p 10.

6 (1998) 195 CLR 424 at 462.
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the passing of theColonial Laws Validity Act of 1865 (Imp) redtrictions remained on the power of the
NSW Parliament to legidate for the extenson of its privileges, at least to the extent thet it may have
sought to pass laws repugnant to the fundamentd laws of England. After 1865 any such limitation was
removed and, subject to disdlowance by the Monarch, there was nothing to prevent an Audrdian

legidaturefrom ‘ conferring on its Houses privileges of akind unknownin Britain'.” Beyond quesionwas
that absolute privilege for freedom of speech in Parliament gpplied in NSW, *from inherent necessity’,
as confirmed by the Supreme Court in Gipps v McElhone.?

The position before 1856 is less clear. According to Professor Campbell:

What the privileges of the early Australian Legislative Councils might have been is largely a matter for
speculation. The royal Instructions to the colonial Governors were silent on the point and local politicians
apparently were not interested in finding out where they stood. But, in many instances, the Imperial statutes
defining the powers and procedures of the L egislative Councils contained provisions which obviously had the
effect of denying the colonial legislatures privileges which otherwise would have accompanied the grant of
legislative powers?®

Because NSW was established asapend colony in 1788, under thevirtua dictatorship of the Governor
of the day, the exact date of the reception of British law is in some doubt. Only in 1823, under an
Imperid dtatute (4 Geo. 1V, ¢ 96) establishing the first Legidative Council, did NSW become afull
colony. Not until 1828, again under British legidation (9 Geo. 1V, ¢ 83), wasthe ‘reception’” question
placed beyond doubt, with the Australian Courts Act providing for the gpplication in NSW and Van
Diemen’sLand of ‘dl Lawsand Statutesin forcewithin the Reelm of England at the Time of the passing
of thisAct...so far asthe same can be applied’ .° Aslater confirmed by thelmperial Acts Application
Act 1969 (NSW), Article 9 of the Bill of Rights 1689 wasin force in the Colony at least from that
time*

That said, thisfirst Legidative Council clearly remained to asignificant extent under the direction of the
Executive. It was a wholly appointed body in which the Governor done had the right of initiating
legidation and presided over Council sessions. It could not, therefore, claim dl the privileges associated
with Article 9, including the collective right to control its own business, a right which, in the words of
McHugh J, ‘inheresin the very notion of a legidative chamber’ under the Westmingter system.™” Gerard

E Campbell, Parliamentary Privilege in Australia, Melbourne University Press 1966, p 21.
8 (1881) 2 LR (NSW) 18.

9 E Campbell, n 7, p21.
10 For all that, the better view is that both the statute and the common law of England were in force in
NSW from 1788, although only “so far as they were applicable to local circumstances.” RD Lumb,
The Constitutions of the Australian States, 5" ed, University of Queensland Press, St Lucia, 1991,
p 6.

n Imperial Acts Application Act 1969 (NSW), section 6. The reception of Article 9 was discussed in -
Egan v Willis (1998) 195 CLR 424 at 444-5 (Gaudron, Gummow and Hayne JJ); Commissioner of
Stamps (SA) v Telegraph Investment Co Pty Ltd (1995) 184 CLR 453 at 466-67 (McHugh and
Gummow JJ). It was said that the Bill of Rights was in force in the eastern colonies of Australia from
1828 ‘except so far as later altered by local statute’.

12 Egan v Willis (1998) 195 CLR 424 at 478 (McHugh J).
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Carney’s view was that it is ‘unlikely’ that Article 9 ‘was capable of gpplying’ to the Council at this
time.”®

On the other hand, & common law certain powers and privileges would have been inherent to the
legidature, as being necessary for its existence and for the proper exercise of itsfunctions. Even at this
early sagethereforethe Council does seem to have recognised the need to claim certain self-protective
rights. Under the Standing Orders adopted on 31 December 1827 questions of privilege wereto take

y 14

‘precedence of every other subject’.

In 1843, upon the proclamation of another Imperia atute- the Austrdian CondtitutionsAct (No 1) (5
& 6Vic. c 76) - apatidly dected Council was established with the power to ect its own Speaker,
admittedly subject to the Governor’s veto. A claim of privilegeis not reported in the Council’ s Votes
and Proceedings on the presentation of the Speaker to the Governor on 2 August 1843. However,
reference was made in the Sydney Morning Herald to the fact that the Speaker stated that

he presented himself to his Excellency for His Excellency’s approval or disapproval in order that, should he
disapprove, the House might proceed to a fresh election. He was not aware that there were any particular
privileges attaching to his office; but should there be he solicited His Excellency to concede them, and begged
that if at any time during the warmth of debate any expressions might be employed derogatory to thedignity or
honor of Her Majesty or to the respect which they owed to His Excellency such expressions might not be
considered the sins of the Council at large but that the blame might be imputed to the individual who might use
such expressions.®

Equdly ambiguouswasthe Governor’ sreply, when, after congratul ating the Speaker, he said that while
he

recognised the rights and privileges which the Council of New South Wales was to enjoy, he would say to him
(the Speaker) that something more than arecognition of rights and privileges would be expected of them, seeing
the position which His Excellency and the Speaker stood to each other.*

Under section 27 of the Imperid Statute the Council was empowered, subject to approva by the
Governor, to adopt Standing Rules and Orders best adapted for the orderly conduct of itsbusiness. The

13

G. Carney, Members of Parliament: Law and Ethics, Prospect, Sydney, 2000, p 168.
1 Legislative Council Standing Orders Committee, Minute Book, No 1, 1827-1845. The reference is to
Standing Order No 13. A series of letters published in The Australian in 1838 suggest such
guestions were pursued. One letter claimed that a report, appearing in the same newspaper, of a
speech made in the Council had contained false allegations concerning a certain Colonel H.C.
Wilson. To which the member, Richard Jones, responded that he did not hold himself ‘responsible
for reports in the newspapers connected with proceedings in Council, nor do | allow that any one
has a right to call upon me on account of my opinions expressed therein’. The Australian later
reported that Jones had ‘complained of a breach of privilege’ in the publishing of the relevant letters.
However, executive control of the matter was asserted when the Governor remarked that no insult
had been intended to Colonel Wilson, to which the Attorney-General added that the reporter of the
debate was not to blame and that he thought the matter should be dropped: ‘Extracts from The
Australian of July 31 1838 and 3 August 1838’, in Legislative Council Special Bundles Item 1,
Historical — Legislative Council, pp 1-3.

15

‘Legislative Council’, Sydney Morning Herald, 3 August 1843, p 2.

16

‘Legislative Council’, Sydney Morning Herald, 3 August 1843, p 2.
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Standing Orders approved in 1843 provided for ‘ Generd rules for the conduct of Business, and the
Behaviour and Privileges of Members. Standing Order 38 dated ‘ That whenever any matter of
privilege arises, it shdl be immediady taken into condderation’. Such was the immediate legd

background to the first parliamentary privilege casein NSW — R v MacDer mott.

4, THE INHERENT PRIVILEGE OF FREEDOM OF SPEECH
41  RvMacDermott (1844) 1 L egge 236"

4.1.1 Key issues and principles: At issue was the breach of privilege of parliamentary freedom of
gpeech by intimidation. A member of the Legidative Council had been subject to intimidation by
srangersfor thingshe had said on thefloor of the House. On acommon law basis, the case affirmed the
goplication of the privilege of freedom of speech to the Council, as a benefit for the community, and
dtated that the privilege could not be secured if members were subjected to intimidation. Stephen CJ
hed thisto say:

It would be vain and idle to suppose, that the great duties of alegislator could be discharged, in this colony or
elsewhere, with safety to the individual, or advantage to the country, if freedom of speech were not secured to
him. But it would beidleto call this secured, if he were afterwards exposed to question for using that freedom (at
241).

He remarked that the privilege clamed by the member was ‘not for his own benefit, but that of the
community & large. On the other hand, he would not hold that to ‘question the proceedings of a
legidator, or even to demand an explanation of them, or gpology for them, was indicatable’.

Erskine May confirmsthat the molestation and intimidation of members of the UK House of Commons
is a contempt.*®

4.1.2 Background: The member in question was Robert Lowe. He was an Oxford educated lawyer,
an dbino with bad eyesight who was to be appointed Chancellor by Gladstone in 1868, becoming a
peer of the realm in 1880 — taking the title Viscount Sherbrooke. Lessexalted but no less confident of
his powers, Lowe arrived as acommoner in Sydney in 1842 on the Aden, which aso carried thefirst
copy of the new Conditution Bill to reach the colony. The Bill provided for a Legidative Council

comprising 12 appointed and 24 e ected members. Thisrecongtituted Council first met in August 1843.

LowearrivedinaSydney of about 30,000 people wheretherewere only 18 men quaified to practicein
the Supreme Court — a barrigter’s Eldorado. Through connections with the Governor, Sir George
Gipps, Lowe was gppointed as a Government member to the Council in November 1843, resigningin
September 1844 after afdling out with the Governor Gipps over loca control over Crown lands and
the revenue flowing from them. In 1845 L owe became an e ected member and again in 1848 when he
was eected for the City of Sydney, with the support of the young radicad Henry Parkes. Although

o This account is based on Ruth Knight, llliberal Liberal: Robert Lowe in NSW, 1842-1850, Melboumne
University Press 1966.

18 Erskine May’s Treatise on the Law, Privileges, Proceedings and usage of Parliament, 22™ ed,

edited by Sir D Limon and WR McKay, Butterworths, London, 1997, pp 121-24.
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haughty and class conscious, Lowe developed areputation for radicalism of anilliberd sort, favouring
state education and proposing responsible government, yet opposing experimentsin local democracy —
notably the Sydney Corporation. According to Shirley Fitzgerdd, ‘By the time he left Audralia, his
refusal to support manhood suffrage and his overbearing attitude to lesser mortals had earned him
widespread didike among the working dlassin Sydney’ ™ Back in England in 1850 he wasto oppose
any extenson of the franchise beyond that established in the 1852 Reform Bill.

An active and prominent member of the Council from the start, in June 1844 Lowe made a seemingly
irrdlevant reference in debate to the fact that a man called Henry Macdermott had been * blackballed

from membership of the Audrdian Subscription Library. In a heavily cass conscious society,

MacDermott was sendtive about any persond remarks, especidly onesdluding to hishumble origins.
He had arrived in 1826 as a sergeant in an infantry regiment; had married well; made money asawine
and spirit merchant; become a city alderman in 1842 and mayor of Sydney four yearslater (hediedin
1848). Still, his socid status remained uncertain. In 1838 he had been asked to leave the Queen's
birthday ball a Government House on the ground that he had once been anon-commissioned officer in
the 39" Regiment. When he heard about Lowe's reference to him in the Council he had a Dr

Macfarlane ddiver aletter to L owe demanding an explanation. When told that MacDermott’ sinentions
were pacific, Lowe just laughed and added that any explanation would be abreach of the privilegeshe
enjoyed as a member of the Legidative Council. A second message was then ddlivered to Lowe by

Macfarlane and a Captain Moore, demanding an immediate apology or ‘to propose ulterior measures —
adud (the second duel Lowe had been chdlenged to in three months). Two dayslater the Police Court
bound MacDermott and hisfriends on bonds of £200 each to keep the peacefor ayear. But Lowedid
not et the matter drop there. Opposed by Gipps, but supported by William Charles Wentworth and
William Bland, heingsted that the Council defineitsprivilegesand a Seect Committee on the Privileges
of the Legidative Council was appointed, chaired by the lawyer, Richard Windeyer.

Windeyer reported on 12 July 1844. taking into account thefirst report in theJurist (‘awork not of the
firs authority”) of the landmark decision of the Privy Council in Kielley v Carson (1842). Before that
decison, he sad, there

appeared to be no doubt that — as the branch of the Supreme Legislature of the Colony representing its
inhabitants — there was inherent in the constitution of the Council, the privilege of freedom of debate, as a
necessary incident to its legislative character; and that circumstances such as have been represented to the
Committee by Mr Lowe, constituted a breach of that privilege which would authorise the House summarily to
adjudicate upon it

As noted, Kielley v Carson established the powers of colonid legidaturesin terms of those limited to
sdf-protection, such asare ‘ reasonably necessary for the proper exercise of their functionsand duties .
It was decided that the Newfoundland House of Assembly did not possessthe power to arrest aperson
for abreach of privilege committed out of the House.

B S Fitzgerald, Sydney, 1842-1992, City of Sydney 1999, p 47.
» Son of Charles Windeyer, first mayor of Sydney; father of future Legislative Assembly member and
Supreme Court judge from 1879-96, Wiliam Charles Windeyer; great-grandfather to Victor
Windeyer, a distinguished soldier in WW2 and High Court judge from 1958-72.

2 Report from the Select Committee on the Privileges of the Council, 1844.
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At any rate, Windeyer thought that the case placed the powersand privileges of the L egidative Council
in sufficient doubt *to refrain from exercising the privilege of summary jurisdiction in the present case'.
Instead, it was recommended, fird, that ‘the Attorney Genera be requested to move the Supreme
Court for leaveto fileacrimina information againgt’ MacDermott and the others, and secondly that a
‘Bill be passed to confer upon the Council, such powers as may be considered necessary to its

efficiency’.

RvMacDermott was heard in October 1844. Stephen CJ affirmed theright of the Council to clam the
privilegesof alegidative assembly, yet dismissed the case and divided the costsequally. Againg Lowe' s
cause was the suggestion that he could not have fought aduel with aman of MacDermott’ s status, the
inference being that had things been otherwise he might have accepted the challenge. At the sametime,
the letter sent to Lowe was improper and a breach of privilege.

Left undefined by the case was the summary jurisdiction (or lack thereof) of the Council itsdf to take
punitive action in cases of contempt and/or breach of privilege by strangers. The Standing Orders of

1849 (SO 49) maintained a power to punish members and others for contempt by a fine of £20 or,

upon failure to pay, imprisonment for up to 14 days. A Sdect Committee in 1850 chaired by

Wentworth claimed, by mgority, apower to punish non-Membersbut only for contemptsthat ‘wilfully
or vexatioudy interrupt the orderly conduct of the business of the Council’. From Kielly v Carson, it
was clear that the Council could take reasonable measures to prevent disorderly conduct in the
Chamber. The question waswhether thisstretched asfar as punishing membersof the public? Theinitia

answer arrived a in NSW wasthat it did. The Legidative Assembly Standing Orders adopted in 1856
reflected a power to order the arrest of non-members for disorderly conduct, and their retention in

custody until the payment of a fine (SO 91) The same power was to be found under the Standing

Orders of 1889 (SO 107). Later this came into doubt. In January 1894 the Legidative Assembly

received legd advice to the effect that, in the absence of a rdevant satutory grant of power, the
Standing Order was ultra vires.” The Standing Orders adopted independently in 1894-95 for both
Houses reflected that dternative interpretation (SO 390 ‘ Punishment of Members for Contempt’ and
SO 394 ‘Remova of Strangersfor Disorderly Conduct’). In effect, that interpretation reflectsthelaw as
formulated in Doyle v Falconer (1866) LR 1 PC 328 and Bartonv Taylor (1886) 11 App Cas 197,
in relaion to members, againg whom only self- protective powers of remova may be used.

The cost of the MacDermott case to the Council was laid by Speaker McL eay before the Standing
Orders Committee on 26 December 1844 - £267 7s8d. ‘ The privilege prosecution’, asit was called,
was described by one contemporary asa‘ serio-comico-burlesque- extravaganza . According to Knight,
‘For Lowe, the stigma of hauteur, of upholding an ditein asociety dedicated to the principle of equdlity,
was to endure >

z NSW Legislative Assembly, Votes and Proceedings, 1894 Volume 1, pp 487-8 —‘Counsel’s Opinion
on the Validity of the 107" Standing Order Respecting Punishment of Strangers for Contempt'.

= R Knight, n 17, p 101.
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4.2  Gippsv McElhone (1881) 2LR (NSW) 18

4.2.1 Key issuesand principles. Inadefamation caseinwhich amember of the Legidative Assembly
was the defendant, it was affirmed that a& common law, under the doctrine of inherent necessity,
freedom of gpeech in the Houses of the NSW Parliament is absolutdly privileged. No action in
defamation could be brought against a member therefore in repect to something said in the course of
parliamentary proceedings. Sir William Manning sad:

There may have been questions how far privilege extended to newspapers afterwards publishing reports of
proceedings in Parliament; but the public interests require that what is said in the Legislature should be
absolutely privileged. Doubtless there may be members of strong energy, easy credulity, and impulsive
temperament, who, in discussing a question of public interest, may injure an individual by reckless and
injudicious statements. But it is of greater importance to the community that its|egislators should not speak in
fear of actionsfor defamation. It is most important that there should be perfect liberty of speech in Parliament,
even though sometimesit may degenerate into license (at 24).

In respect to the policy behind that privilege, Windeyer Jsad:

There are no higher duties than those of a member of the Assembly, and legislation would be paralysed if
members could be harassed by actions of libel at every turn (at 25-6).

Lesscertain iswhether the case supportsthe proposition that was said or donein Parliament could not
be used in support of a cause of action for alibel committed outside Parliament. For Manning (at 25)
and Martin CJwhat was said in Parliament would have been admissible as evidence of maiceto defeat
adefence of qudified privilege in relation to the libe. Martin CJ observed:

A point was raised at the trial, whether what was said in Parliament, being absolutely privileged could be made
use of to show that the Defendant [M cElhone], in respect of the words used outside Parliament, was actuated by
malicious motives. | think it could, though that is not the question before us now (at 23).

4.2.2 Background: The defamation case concerned amember of the N SW Legidative Assembly from
1875 to 1895, John McElhone (member for the Upper Hunter for most of that time). He had asked
questions in the House about the failure of a scheme — the Kenny Hill Scheme - for supplying Sydney
with water, the architect of which wasthe civil engineer, Mr Gipps. One line of argument mounted by
counsd for Gippswasthat no decision had been made on the question of absolute privilegefor freedom
of speech in a Colonid legidature. The questions asked in the House, it was claimed, were strong
evidence of mdice.

Thefactswerethat M cElhone, in aconversation with athird party about aschemefor supplying Sydney
with water, accused Gipps of inefficiency as aengineer. The third party was George Withers, dso a
member of the Assembly, an dderman of Sydney and the chairman of the committee to advocate the
Kenny Hill Scheme. McElhone afterwards gave notice in Parliament of questions insnuating Gipps

incgpacity. Before the questions were actualy put, Withers told McElhone that he had been
misinformed. Neverthe ess M cElhone did not withdraw the questionswhich were asked on hisbehdf by
another member, John Davies.

McElhone sentry inthe Australian Dictionary of Biography showshim to beaman of many parts. In
1862 at St Mary’ s Cathedrd he married the daughter of awedlthy squatter, whilein 1875 he stood in
the Upper Hunter asthe champion of the free sdectors, describing the squetters as‘ the biggest thieves
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incregtion’. In Parliament he was forever diputing and bickering (so much so that hewas criticised by
Governor Loftus for using ‘violent and abusive language'). Fellow members described him as ‘an
illiterate mountebank’ and worse. According to the ADB, ‘ Repute as a boxer saved McElhone fron
such attacks, but in 1888 hewas beaten in afight with George Matheson, member for Glen Innes, inthe
parliamentary smoking room’ . He contributed to the Assembly’ sgrowing reputation inthe 1880sas‘the
bear-gardenin Macquarie Street’ ina Sydney described as* an uncouth, sprawling seaport of 288,000
people and 3,167 pubs .>* Asto the unruly McElhone, the ADB concluded:

Honest, hot-tempered, ribald and at times scurrilous, M cElhone was more than a mere rough-neck. His endless
questions in parliament exposed many public wrongs, and his vitality and purpose were respected.”

Fromthelegd sde, the casewasawho’ swho of the NSW palitica dlite, and is suggestive of the close
nexus between law and politicsin NSW at thistime. Acting for Gipps was Charles Edward Filcher, a
member of the Legidative Assembly from 1875-82. Hewaslater aprominent member of the Legidative
Council, an ardent conservetivethere opposing federation, the votefor womenand dl * socidigtic’ forms
of legidation.

On the bench, Sir William Montagu Manning (1811-1895)* arrived on the Supreme Court viaalong
career in politics, as a nominated member of the pre-1856 L egidative Council, then after responsible
government firg as an Legidative Assembly member and Attorney General under Donddson's brief
1856 Minidry, thenin 1861 asamember of the Legidative Council, serving as Attorney Generd under
Robertson (1868- 70) and Cowper (1870). In 1875 Governor Robinson asked himto form aMinisiry,
arequest that cameto nothing when Robertson and othersrefused to servein an adminigrationled from
the Upper House. In 1876 Manning was appointed to the Supreme Court, a position he resigned in
1887 when he was regppointed to the L egidative Council.

William Charles Windeyer, the son of Richard Windeyer, was another former politician, serving as
Salicitor Generd in Martin’slast Ministry and Attorney Generd under Parkesin 1877 and again from
1878-81 when heresigned on his gppointment to the Supreme Court. The pre-eminent former palitician
on the Bench was the Chief Jugtice, Sir James Martin — the plantiff in Martin v Nicholson.

5. DISQUALIFICATION AND JUDICIAL REVIEW
51  Martin v Nicholson (1850) 1 L egge 618
5.1.1 Keyissuesand principles: A member of the pre- 1856 L egidative Council sued the Speaker for

assault. Themember had refused to leave the Chamber after he had been disqudified. Initscapacity as
a Court of Disputed Returns, the Supreme Court exercised its jurisdiction to review the statutory

2 C Pearl, Wild Men of Sydney, Angus and Robertson 1977, p 11.
» B Nairn et al, Australian Dictionary of Biography, 1851-90, vol 5, Melbourne University Press 1974, p
151

% He is not to be confused with Sir William Patrick Manning (1845-1915), the latter a politician of note
and the father of the long serving Legislative Councillor, Sir Henry Manning who married one of
James Martin’s many daughters — Nora Antonia.
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disqudification regime. By that regime, the power of the Legidative Council to determine its own
composition was denied.

In the UK, the jurisdiction of the House of Commons in disputed € ections was passed by law to the
courtsin 1868.%

5.1.2.Background: The member was James Martin - ‘Martin of Martin Place - Premier on three
occasions (1863-65, 1866-68, 1870-72). He had been amember of the pre- 1856 L egidative Councll,
to which he was dected on Wentworth’s ‘ native born’ ticket, dthough he halled in fact from Cork in
Irdland. Before turning to law, Martin was a journaist and, with Lowe as his mentor, edited a
publication called the Atlas for two years from May 1845. He was said to be influenced by Lowe's
‘lordly liberdism’. Martin’ sown character, his patriotism mixed with astrong anti-egditarian Srand thet
intengfied as hisincome increased, was complex. He came to oppose manhood suffrage and to favour
trangportation. Under Lowe's tutelage he is said to have left the Catholic Church, never to return.®
Martinwasfirs elected to the old Legislative Council in 1848, to aseat vacated by the death of Richard
Windeyer. He was promptly unseated in June 1849 because he lacked the necessary property
qudification and was then re-elected later that year. On taking his seat every member had to swear an
oath that he owned freehold property worth £2,000 or returning £100 a year. It was dleged that the
properties claimed by Martin were not freehold, but leasehold, and that he was not the lessor.?

Martin's disqudification and the action taken pursuant it was the matter a issue in Martin v
Nicholson. On hisdisgudification, Martin refused to withdraw from the Chamber and wasremoved by
the Sergeant-at-Arms on the direction of the Spegker, Charles Nicholson. Claming he had been
assaulted, Martin brought an action for trespassin the Supreme Court. In three separate judgments, the
Court found unanimoudy on his behdf, with Stephen CJ explaining that the Council’s power was
restricted to those matters enumerated in section 16 of the Constitution Act 5 and 6 Vic ¢ 76, a
provison that said nothing about vacancies by reason of property non-quaification. Instead, by s. 16

if any member shall absent himself for two Sessions, ot take any oath or declaration of allegianceto any Foreign
State, or become Insolvent, on non compos mentis, or be convicted of any infamous crime, his seat shall become
vacant.

Stephen CJ commented that counsdl for Nicholson had argued, on the grounds of inherent necessity,
that ‘1t would be monstrous to suppose...that a Pauper or an Infant could be returned, and the Council
have no authority to declare the seat vacant’. According to the Chief Justice:

To such arguments, we need only give this answer: that, however desirable the existence of such apower might
bein cases of this nature, we cannot attribute it to the Council, or to the Governor, unlesswefind it within the
four corners of the statute. The necessity for its existence, most certainly, cannot be established; and it is quite
possible that, if we do not find the power expressly given, the Legislature may have meant it to be withheld.
We areall of the opinion that the power contended for was not given.®

z Erskine May, 22™ edition, n 18, p 35.
» R Knight, n 17, p 229.
» E. Grainger, Martin of Martin Place, 1970, p 51.

%0 (1850) 1 Legge 618 at 626-7.
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It was further argued that under theElectoral Act 6 Vic 16 exclusivejurisdiction to determine disputed
returns was gven to the Court.

Only Therry J, formerly an ML C from 1841 to 1845, made any reference to the broader question of
privilege, but then only to comment that

it is quite unnecessary to encumber the case by any reference to the privileges and usages of the Parliament of
England, or with arguments of analogy derived from them. Many of the ancient privileges and usages of
Parliament are, like absolute powers, out of the ordinary line and course of our law and government. Such |
conceive to be the power of expulsion, and the judicative power of our two Houses. But it cannot be contended
that such powers are incident to the Legislative body of this colony. It isitself a creature of the Parliament of
England, and is invested with such jurisdiction alone asis conferred uponit by the Act that crested it (at 629-30).

Legdly, thelasting interest of the case derives from the Court’ s uninhibited gpproach to deciding upon
the membership of the House, adopting an interventionist interpretation of its jurisdiction where
questions of disqudification and disputed returns had been established under a statutory regime.

Paliticdly, it wasdwaysavulnerableissuefor Martin, for the case left unresolved the question, * Did he
commit perjury in 18487 ** The judgment of Stephen CJmakesit clear that Martin admitted, ‘for the
purposes of the cause, that he was not qudified’ .

6. IMMUNITY FROM CIVIL ARREST
6.1  Norton v Crick (1894) 15 LR (NSW) 172

6.1.1. Key issues and principles: A member of the Legidative Assembly (WPCrick) who had been
sued for malicious prosecution claimed that he could not be arrested and imprisoned for hisfailure to
pay the damages awarded against him. The NSW Supreme Court found that such immunity could not
be judtified on grounds of reasonable recessity, pecificdly in rdation to a the writ of capias ad
satisfaciendum which ‘ can only issue when it is shewn that the member is about to abbscond from the
colony, or in the few instances in which a defendant can now be imprisoned for debt’. The Court was

unableto seethat any Parliamentary inconvenienceisat al likely to arise by allowing plaintiffsto have the same
rights and remedies against members of Parliament for the recovery of what may be due on ajudgment which
they possess against others of Her majesty’ s subjects (at 177-8).

Erskine May isauthority for the propodtion that immunity from arrest in civil matters gopliesto members
of the House of Commons while Parliament is sitting, and for forty days before and after such sitting.*
Its gpplication to the NSW Parliament had long been in doubt, as suggested by the advice of the
Attorney Generd, William Ddley, in 1875 who argued on behdf of the immunity but ‘with greet
diffidence, as| am awarethat cases have happened in which Members of ParliamentinthisColony have

31

Grainger, n 29,p 53.
& (1850) 1 Legge 618 at 626.

% Erskine May, n 18, p 107.
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been arrested and imprisoned during the sitting of Parliament’ .

Enid Campbdl suggested in 1966 that limited immunity from imprisonment might be permitted in some
cases, for example ones concerning civil contempt of court.® The matter was discussed by Campbell
againin 2003 where note was made of section 14(1) of the Commonwedth Parliamentary Privileges
Act 1987 granting limited immunity to membersfrom arrest in acivil cause on any day the House or a
committee to which the member belongs meets, or within 5 days before or after thet day.* It isfair to
say that the likelihood of such acase arising in the future is remote indeed.

6.1.2 Background: The partiesin Norton v Crick wereamong of Cyril Pearl’sWild Men of Sydney.
Pearl’s portrait of John Norton is of a remarkable, litigious, heavy drinking, wife beating, clever,
Napoleon-fixated individua . Norton only became amember of the Legidative Assembly in 1898, Sitting
asaProtectionist candidate for the seat of Sydney-Fitzroy. From 1899 to 1910 he was an I ndependent
member for various eectorates. Born in England, at Brighton, in 1858 he arrived in Sydney in 1834
after a pdl working as a journdist in what was then Congtantinople. Dismissed for repeated
drunkenness from the Newcastle Morning Herald, in 1891 he joined Taylor, Crick and Willis at
Truth, becoming editor in 1891 (a position he lost because of his drinking habits), and proprietor in
1896. He claimed to have coined theword ‘wowser’ . He was an amost permanent fixturein the courts,
forever defending libel suits or pursuing his quest for ownership of Truth. On hisrdationswith Crick
and Willis, Cyril Pearl commented:

At times they quarrelled violently but the freemasonary of the political freebooter always drew them together
again. They were aggressive and accomplished demagogues who made little or no attempt to conceal their
complex villainies. But the frequent exposure of these villainies served only to consolidate their position as
public heroes®

Norton’sdismissa from Truthwasthe bassof the litigation between himsdlf and Crick that wasto last
for three years, consuming hundreds of hours of court time. The case a issue was one of many, arisng
in this ingtance after Norton had been awarded £700 againgt Crick for malicious prosecution:

Crick fought back with a stay of proceedings. Norton had it set asde and issued a writ for Crick’s
arest. Crick fled to Mdbourne, while his counsd, BR Wise, gpplied for another stay and anew trid,
arquing that in the case of Taylor v Barton [s¢] the Privy Council had decided that aloca member of
Parliament could not be arrested while Parliament was in session.®

Norton represented himself. Crick’ scounsdl, Bernhard Ringrose Wise, was another lawyer-palitician.
At 29 years of age he served as Attorney-General under Parkes (1887-88). Pursuing an independent
lineof inquiry in the early 1890s, he devel oped views on indudtrid mattersthat brought him closeto the

Legislative Assembly Votes and Proceedings, 1875 volume 1, pp 515-6).
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Campbell, n 7, p 59.
% E Campbell, Parliamentary Privilege, The Federation Press 2003, p 147.
s Pearl,n 24, p 7.

i Pearl, n 24, pp 80-1.
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Labor Party. A delegate to the Audrdian Federa Convention of 1897-98, Wise is credited with
suggesting the double dissolution proposa for the breaking of deadlocks between the Senate and the
House of Representatives. Having crossed the politica divide from free trade to protection, he wasto
serve again as Attorney-Genera (1899-1904) and Minister of Justice (1901-1904), first inthe Lyne
Ministry and, subsequently, in the post-federation government of Sir John See. For two brief periodsin
1904 —from 27 February to 25 March and from 4 April to 27 May - Wise served asActing Premier.®

Palitically suspect, Wise gained areputation asamaverick patrician. Overlooked as Premier when See
retired from officein 1904, Wise spolitica career went into decline. In 1908 his seet in the Legidative
Council wasvacated by absence. That sameyear hewasto appear for Crick again, thistime beforethe
Privy Coundl in Harnett v Crick. Heand Crick as served as Cabinet Ministersin the See Ministry of
1901-04.

7. THE INHERENT POWER TO DISCIPLINE MEMBERS
7.1  Barton v Taylor (1886) 11 App Cas 197

7.1.1 Key issues and principles: It isaccepted that | egidative assemblies have the power to regulate
their own internd procedures and condtitution, as well as a power to control their own proceedings.
From this there flows the right to discipline members where a breach of privilege or contempt has
occurred. Thetypes of sanctions available to the Houses of the NSW Parliament vary in severity from:
expulson; suspension; censure; gpology and withdrawa of words goken; and reprimand and
admonishment. The underlying principleisthat, under the common law, the power to discipline members
cannot be exercised for a punitive purpose. According to Sir James Colville, on behdf of the Privy
Coundil in Doyle v Falconer, ‘The right to remove for self-security is one thing, the right to inflict
punishment is another’ *°

Barton v Taylor wasthefirs mgor test of the power of the Legidative Assembly to discipline members
and it is authority for the propogtion that the Assembly has an inherent power to suspend members
guilty of obstruction or disorderly conduct. The test was one of reasonable necessity:

Whatever, in a reasonable sense, is necessary for these purposes, isimpliedly granted whenever any such
legidlative body is established by competent authority. For these purposes, protective and self-defendve powers
only, and not punitive, are necessary (at 293).

In arriving at their decison, both the NSW Supreme Court and the Privy Council followed Doyle v
Falconer (1866) LR 1 PC 328 whereit was held that the Dominican House of Assembly did not have
power to punish a contempt though committed in its face and by one of its members. However, a
digtinction was made between a punitive power to punish for contempt, on one sde, and a self-
protective power to remove amember who is obstructing the deliberations of the House, on the other.
The Privy Council in Doyle v Falconer said:

39

J. Ritchie (ed), Australian Dictionary of Biography, Volume 12 — 1891-1939, Melbourne University
Press 1990, pp 546-49.

“0 (1866) LR 1 PC 328 at 340.



14 NSW Parliamentary Library Research Service

If the good sense and conduct of the members of Colonial L egislatures prove insufficient to secure order and
decency of debate, the law would sanction the use of that degree of force which might be necessary to remove
the person excluded from the place of meeting, and to keep him excluded...

Asto the scope of power to suspend, the Privy Council in that case continued:

The principle on which theimplied power is given confinesit within the limits of what is required by the assumed
necessity. That necessity appears to their Lordships to extend as far as the whole duration of the particular
meeting or sitting of the Assembly in the course of which the offence may have been committed. It seemsto be
reasonably necessary that some substantial interval should be interposed between the suspensory resolution
and the resumption of his place in the assembly by the offender, in order to give opportunity for the subsidence
of heat and passion, and for reflection of his own conduct by the person suspended; nor would anything less be
generally sufficient for the vindication of the authority and dignity of the assembly (at 340).

Delivering the judgment of a unanimous Supreme Court in Taylor v Barton [1884] 6 NSWLR 1,
Martin CJsaid that the House, which had no power to punish, could exclude amember ‘aslong only as
the necessity exigts for his exclusion by reason of such obstruction’. He continued:

The only reasonable view to take of this power of exclusion isto limit it to the actual sitting during which the
necessity for its exercise arose... Theright to exclude *for atime’, which the Privy Council has declared tobethe
law, cannot in reason be extended beyond the sitting when its exerciseiscalled for. It isaright to be exercised for
onesitting only, for the plain reason that, until the contrary appears, alonger exclusion is unnecessary.*

On appedl, the Privy Council concurred with that interpretation. On its behdf, Lord Selbourne said it
could find no standing order of the L egidative Assembly authorizing or justifying the trespass complained
of by Taylor (at 202). It wasaquestion therefore of the extent of the inherent power of the Assembly to
discipline amember, a matter that was to be judged by the test of reasonable necessity. According to
the Privy Council: * For these purposes, protective and sdlf- defengve powersonly, and not punitive, are

necessary’.

As to the power to control disorderly members, this was said, by necessity, to ‘extend as far as the
wholeduration of the particular meeting or Sitting of the assembly inthe course of which the offence may
have been committed’. From this, the Privy Council concluded:

The power, therefore, of suspending a member guilty of obstruction or disorderly conduct during the
continuance of any current sitting is, in their Lordship’ s judgment, reasonably necessary for the proper exercise
of the functions of any L egislative Assembly of thiskind..

Inapassagethejoint judgment in Egan v Willis referred to with approva, the Privy Council continued:

[ITt may very well be, that the same doctrine of reasonable necessity would authorise a suspension until

submission or apology by the offending member; which, if he were refractory, might cause it to be prolonged
(not by the arbitrary discretion of the Assembly, but by his own wilful default) for some further time. The facts
pleaded in this case do not raise the question whether that would be ultravires or not. If these are the limits of
the inherent or implied power, reasonably deducible from the principle of general necessity, they have the
advantage of drawing a simple practical line between defensive and punitive action on the part of the Assembly.
A power of unconditional suspension, for an indefinite time, or for a definite time depending only on the

“ Taylor v Barton [1884] 6 NSWLR 1 at 21-2.
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irresponsible discretion of the Assembly itself, is more than the necessity of self-defence seemstorequire, adis
dangerously liable, in possible cases, to excess or abuse.*

The joint judgment in Egan v Willis said that there was no need to say whether Barton v Taylor
represents ‘ an accurate or exhaustive statement of the limits of the powers of the House'. The precise
nature of the limited inherent power of suspenson remainsto be defined therefore. What was confirmed
by the High Court wasthat ‘ one of the stepsthat the House may undoubtedly takeisto resolvethat the
member be suspended for alimited time from the service of the House'.

In a coda to its judgment, the Privy Council went on to say that under a vaid Standing Order the
Assembly could have the power to punish amember (at 207).* It said it could not agreewith the view
expressed by the Supreme Court that the power conferred under the Condtitution Act for the making of
Standing Orderswasiitsaf subject to the common law principles governing the inherent powers of the
Housewhich must beimplied by reasonable necessity. The question iswhether the Standing Orderscan
confer new powers on a House of the NSW Parliament. In Egan v Willis (1996) 40 NSWLR 650
Gleeson CJ in the Supreme Court observed that section 15 of the Condtitution Act 1902 ‘is not a
source of power’ (at 664).

7.1.2 Background: The Legidative Assambly had never been avery orderly Chamber. Even by its
standards, however, the 1880s herd ded the start of atumultuoustimewhere disorderly conduct and the
use of unparliamentary language became the order of the day. While much congtructive work in

exposing maadminigration and the like was undertaken by the Housg, it wasitsdlf the source of scandd

and comment. Attracted to it were severa trouble-makers, some more public- spirited than others, and
thisat atimewhen their ingtinct to disrupt was not curtailed by theforces of party discipline. Theresult
was a series of cases concerning the power of the House to discipline members.

The first and most important of these, Barton v Taylor involved the Spesker, Edmund Barton, who
was to become Augrdid sfirst Prime Minister and later a High Court judge (1903-20). He became
Speaker in January 1883 at the age of 33to faceaturbulent parliament’ in hisdealingswith which heis
said to have * displayed quickness of perception, tact, courtesy and firmness .*> A lawyer by profession,
elegant in gppearance and manner, by the 1880s he had done enough to earn himsdlf the nickname
‘Toby Tosspost’ in the popular press. As Pearl putsit, he was ‘ not a cold water man’.* Few were.

Suing Barton was the notorioudy unruly member for Mudgee, Adolphus George Taylor, known

a2 (1886) 11 App Cas 197 at 204-5; (1998) 195 CLR 424 at 455 (Gaudron, Gummow and Hayne JJ).
3 By its assumption of jurisdiction it also confirmed that ‘judicial review may be available in relation to
any punitive action taken by a House, at least where the privileges of the House depend on the
principle of necessity’ (G Carney, p 181). Egan v Willis is a further confirmation of that approach, as
in that case the Legislative Council interpretation of Standing Order 262 (the footpath point) was
reviewed by the Court of Appeal.

The first expulsion of a member (EA Baker) occurred in 1881, although in that instance disorderly
conduct was not at issue.

“® ADB, 1891-1939, Vol 7, p 195.

e Pearl, n 24, p 41.
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varioudy because of histal gangling physique by such sobriquetsas’ Giraffe and‘ The Mudgee Camed'.
His background was in journaism, athough in the 1870s he had adso been amilitary man, joining the
NSW Permanent Artillery asaprivate. Trueto character, he was court martialed for ‘insubordination’
in 1878 and, upon his release from Darlinghurst Gaol on 4 December, returned to journdism before
being dected for the seat of Mudgeein 1882. He made hismark soon enough asavigorous, intelligent
but often abusive and drunken member. In February 1883 he clashed with McElhone who challenged
Taylor (and another member) to meet him * anywhere they like out of this Chamber’ .*” Instead, Taylor
took him up on the offer that they both resign their seats, afterwardsto put their popularity to thetest by
contesting the vacancy thereby created in Mudgee. M cElhone had claimed that if an eection took place
‘aChinaman’ would best Taylor. Inthe ensuing campaign, Taylor cdlamed to havealist of 35 members
who had been drunk in the Assembly during the last Sx weeks. TheHerald aso reported him as saying
that ‘ many memberswere hdf drunk by teatime' . Upon hisre-eection, for thislibel against the House-
‘agrossinault to it' - Taylor was ordered by Spesker Barton to gpologise to it unreservedly. Taylor
complied, athough hedso showed hiskeenif untrained legd understanding of the situation by saying he
doubted the power of the House to *take me to task for that which | said outside the House' .

The eventsthat formed the bads of the litigation that went dl the way to the Privy Council occurred on
17 and 22/23 April 1834. On 17 April, in debate on the Supply Bill in Committee of the Whole, Taylor
had objected to avote of £100,000 ayear for the NSW military forces. For ‘ perdastently and wilfully
obstructing the business of the House', he was named by the Committee Chair (Angus Cameron) and a
resol ution was passed suspending him from the service of the House. That resol ution wasthen reported
to the Speaker who said he had the* duty to put the same question without amendment, adjournment, or
debate’ .*° In character, Taylor sought to raiseapoint of order. Hewas ordered by Barton toresumehis
seet but * continued to stand’. The following dtercation took place:

Mr Speaker: The standing order must now be put in force, and | warn him that if the offence of which he has been
guilty is committed twice the punishment may be increased. The questionis: ‘ That Mr Adol phus George Taylor,
having been guilty of abusing the rules of the House by persistently and willfully obstructing the business of
the Committee, be suspended from the service of the House'. Those who are of that opinion will say aye.

Mr AG Taylor: | riseto order —

Mr Speaker: | must request the honourable member to resume his seat.

Mr AG Taylor: But | riseto order!

Mr Speaker: The honourable member will now resume his seat, or | shall have to name the honourable member,
and | remind him that the punishment for the commission of the second offence is graver than that for the first.
The question is—

Mr AG Taylor: | riseto order!

Honourable members: Chair, chair!

Mr Speaker: The honourable member will resume his seat. | now name the honourable member Adol phus George
Taylor as having willfully disregarded the authority of the Chair. Thisisthe second offence.

The question was put and, on divison, resolved in the affirmative by a mgority of 17 (26 votesto 9).
Taylor was suspended from the service of the House for aweek. Within the week, Taylor entered the
House twice. On 23 April Hansard reported:

d NSWPD, 20.2.1883, p 547.
8 NSWPD, 9.3.1883, p 909-921.

9 NSWPD, 17.4.1884, p 2865.



Principles, Personalities and Politics: Parliamentary Privilege Casesin NSW 17

Mr Speaker: | haveto call the attention of the House to the presence of Mr Adolphus George Taylor, one of the
honourable members for Mudgee, who was on the morning of Friday last suspended by resolution of Committee
and of the House from the services of the House. As under the standing orders recently laid on the table by me
such suspension must endure for a week from the time of suspension, | have to request that the honourable
member will withdraw.

Mr AG Taylor: | claim theright to sit here as one of the membersfor Mudgee, and al so because thereisno legal

standing order under which | can be suspended.

Mr Speaker: The honourable member has no right to debate the matter. | must call upon the Serjeant-a-Armsto
do hisduty.®

At issuewas not anew Standing Order as such. Rather, on 11 March 1884 Spesker Barton had made
a statement that referred to the new rules and procedures adopted by the House of Commons. He
pointed out that the Assembly’ sfirst Standing Order provided that ‘in al cases not specialy provided
for hereinafter, or by sessiona or other orders, resort shall be had to the rules, forms and usages of the
Imperia Parliament, which shdl befollowed so far asthe same can be applied to the proceedings of this
House'. Barton went on to say: ‘It follows, therefore, that such of the new rules of the House of

Commonsas could be applied to our procedure became at once law of thisHouse . One new House of
Commons Standing Order that Barton believed applied to the Assembly concerned the powers of the
House to ded with disorderly Members. Under the rlevant Standing Order the House of Commons
provided itsdf with adiding scae of punishment for adisorderly Member, namely, suspension for one
week on the first occasion of contempt, two weeks for the second, and thereafter suspension for a
month.>* Thiswas the new power that Barton sought to apply againgt Taylor.

For his part, Taylor contended that rules made by the House of Commons could not gpply to the
Assembly unlessand until they had been approved by the Governor. The Supreme Court agreed, asdid
the Privy Council.

According to Pearl’s colourful account:

When he [Taylor] had sobered up, heissued awrit against Barton, claiming £1,000 damages. The writ set out
that Barton had ‘ pushed, shoved and expelled’ him or ‘ caused him to be pushed, shoved or expelled’, whereby
he had been kept for along time from entering the L egidative Assembly and * suffered pain of mind, and hisgood
name and reputation had been greatly injured’. The Supreme Court upheld Taylor’s contention that an
obstructing member could not be excluded for a period longer than the sitting during which the obstruction
occurred, and awarded him the £1,000 he had claimed, and costs.*

Taylor v Barton was decided by a three-member bench of the Supreme Court, comprisng Chief
Justice Martin, Justice Windeyer and another lawyer turned politician and judge, Sir Joseph George
Long Innes. Coincidentdly, he had first entered the Assembly in 1872 asamember for Mudgee, before
tranderring ayear |ater to the Legidative Council where he remained till his gppointment to the Supreme
Court in 1881, serving as Attorney Generd (1873-75) and Minister for Justice (1880-81).

% NSWPD, 23.4.1884, p 2901.
ot NSWPD, 11.3.1884, pp 2240-2.

% Pearl, n 24, p 42.
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Ever thefrugtrated lawyer, Taylor actudly represented himsalf before the Supreme Court and the Privy
Council, acquitting himself well on both occasions. Geoffrey Bolton takes up the story:

When the New South Wales Supreme Court declared at the end of 1884 that Barton had exceeded his authority in
suspending AG Taylor for aweek, the decision to appeal against the decision to the Privy Council must have
been taken with the expectation that even such awell-read bush lawyer as Taylor would be put in his place by
Britain’s highest tribunal. Taylor was not deterred. He decided to argue his case himself against the English
senior counsel retained by the New South Wales government. Funding the journey from the sale of his stamp
collection, he took hiswife and mother with him, travelled steerage and found lodgings during adreary winter in
a poor quarter of London's East End. Few of the Australian community in London gave him much
encouragement or assistance, but the Privy Council complimented him on his presentation of his case and in
February 1886 found in his favour. The standing orders on which Barton, and before him Wigram Allen, had
relied were ultravires™

The case must have irked Barton. However, he could take solaceinthefact that it wasasmall blemish
on an otherwise glittering career. For Taylor, on the other hand, it was hisfinest moment. On hisreturn
from London he even refused to pursue his clam for damages before a jury on the ground that any
money he received would come from the public purse. Taylor remained amember till 1887 and then
briefly from 1890 to 1891. But his attendance grew erdic as ill hedth and journdigic interests
intervened. In 1890 he was to become the first editor of the notorious scandal sheet, Truth, where he
fdl inwith ‘“The Wild Men of Sydney’ —Norton, Crick and Willis. Tragicdly, in 1898 he wastaken by
Norton to be admitted to the Hospital for the Insane, Callan Park, where he died on 18 January 1900.
Taylor's ADB entry concluded: ‘Rowdy, brilliant, unstable and addicted to the bottle, he sometimes
drew attention to redl evils .>*

7.2  Tooheyv Melville(1892) 13 LR (NSW) 132

7.2.1 Key issues and principles: It wasfound that the Assembly hasthe sameinherert power, when
in Committee of the Whole, to ded with obstruction or disorderly conduct by members or strangers.
Windeyer Jsad that, when in Committee,

It isthe same |egidlative body simply acting under a special mode of procedure and with a different president,
and every reason in favour of the right of removing all persons obstructing its proceedings founded on theright
of self-protection applies asforcibly to the House when in committee as when the Speaker isin the chair (at 137).

A resolution d the House is not required for a disorderly member to be suspended. According to
Windeyer J.

The Chairman of Committees in Committees of the Whole House, or the Speaker, if the House is sitting, is
clothed with every power which is necessary to maintain order (at 139).

7.2.2 Background: The eventsto which the case related occurred on 25 February 1892 in adebatein
committee on edimates. At 5 o'clock in the morning an dtercation followed from the moving of a
resolution that *the Chairman do now leave the Chair, report progress, and ask leaveto Sit again’. By
new Standing Order 3 such a motion was defined to be, ‘by the ruling of the Chairman without

% G Bolton, Edmund Barton, 2000, p 49.

i ADB, 1851-1890, Vol 6, p 246.
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debate...of an obstructive character’. Toohey refused to accept the Chair’ s ruling on the matter. To
criesof ‘Shame' from other members, the Serjeant-at- Armswas directed to remove Toohey from the
Chamber ‘until heis prepared to obey the Chair’. At that point JC Neild, member for Paddington from
1885 to 1901, was heard to shout ‘ Good God, is this a parliament!’>

The Chairman of Committeeswas Ninian Mélville r, an MLA for Northumberland from 1880 to 1894,
described in the ADB as a ‘ cabinet maker, undertaker and politician’ and by Parkesin 1887 as ‘the
veriest charlatan that ever lived'. His religion was Orange, his palitics Protectionist. According to his
ADB entry:

In April 1889 he was elected chairman of committees and in troubled times showed himself more than the
excitable partisan. His brushes were usually with wilder members of his own side. In 1892 he was sued without
success in the Supreme Court for £2,000 for forcible ejection from the House.*

James Matthew Toohey was born in Mebourne in 1850; a member for South Sydney from 1885 to
1893; dso Protectionigt in palitics, a Catholic in rdigion; and, in business, founder of the Toohey’s
brewery interests.”’

7.3  Harnett v Crick [1908] AC 470

7.3.1Key issuesand principles. At theforefront herewere the Assembly’ sdisciplinary powersunder
its Standing Orders, in particular the power to suspend amember (WP Crick) while crimina charges
were pending againg him. In Harnett v Crick, the question a issue was the vaidity of the Standing
Order under which the member was suspended. Crick claimed that the stlanding order wasultra vires
and that, by removing him from the Chamber, the Serjeant-at- Arms, Harnett, had committed atrespass.

By 1908 the power to adopt Standing Ordersfor the* orderly conduct’ of each House wasfound under
section 15 of the Constitution Act 1902. The making of these rules and orders was made subject to
the approva of the Governor. According to Gerard Carney, the statutory basisfor the Standing Orders
of the Houses of the NSW Parliament ‘ meansthat they are liable to judicid review to ensure they fdl
within the power of the House to prescribe’ .*® Asto the respective roles of the court and Parliament, the
Privy Council observed:

Two things seem clear: (1) that the House itself is the sole judge whether an ‘occasion’ has arisen for the
preparation and adoption of a standing order regulating the orderly conduct of the Assembly, and (2) that no
Court of law can question the validity of astanding order duly passed and approved, which, in the opinion of the
House, was required by the exigency of the occasion, unless, upon afair view of al circumstances, it is apparent
that it does not relate to the orderly conduct of the Assembly

At firg ingance, the NSW Supreme Court upheld. Chief Justice Darley found for Crick (Cohen J

% NSWPD, 25.2.1892, p 5770.
% ADB, 1851-1890, vol 5, p 238.
> ADB, 1851-1890, vol 6, p 284.

% Carney, n 13, p 181.
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concurring), in part on the basis that the House had overstepped its powers by ordering the ‘indefinite
suspension’ of amember. Further, he said:

| am of the opinion that the fact that a criminal charge is pending against amember of the Legislaturein no way
affects the course of business of the Chamber, isnot in itself an obstruction to such business, and in no way
affects or has any relation to the orderly conduct of the House.™

Appearing for Harnett, CE Pilcher argued both that the Court lacked jurisdiction to enquire into the
vdidity of a Standing Order and that ‘the mere presence of the plaintiff in the House prevented the
proper exercise of the functions of the Assembly’.

The decison was reversed by the Privy Council. It found for the Serjeant-at- Arms, Laurence Joseph
Harnett, and againg William Peatrick Crick, but not on either of the grounds suggested by Pilcher. Nor
was it on the grounds favoured by Pring J, who had held that the Supreme Court’s jurisdiction was
blocked in the case of a Standing Order that had been duly approved by the Governor. Tha
requirement for approva wasviewed by the Privy Council, not asasource of power, but asalimitation
on the powers of the Assembly.

Infinding for Harnett, the Privy Council did so by referenceto the‘ specid circumstances’ of thecase, in
relation to which it was not prepared to subgtitute itsview for that of the Assembly asto those occasions
when amember should be suspended. In the brief judgment delivered by Lord Macnaghten on behdf of
the Privy Council, it was accepted that the crimind chargefacing Crick bore no relation to the orderly
conduct of the Assembly as required under section 15 of theConstitution Act 1902 (NSW)®. On the
other hand, the later circumstances of the case were concerned with Crick’ s disruptive behaviour and
the view the House took of thiswhen, a the enforcement stage, it decided to remove him. Drawing to
its conclusion thejudgment said it made no decision asto Crick’ smotives, good or bad, in continuing to
attend the House. It concluded only that:

If the Houseitself hastaken the less favourable view of the plaintiff’ s attitude, and has judged that the occasion
justified temporary suspension, not by way of punishment, but in self-defence, it seemsimpossiblefor the Court
to declare that the House was so wrong in itsjudgment, and the standing order and the resol ution founded upon
it so foreign to the purpose contemplated by the Act, that the proceedings must be declared invalid.”*

7.3.2 Background: WP (Paddy) Crick another ‘wild man of Sydney’. He was in fact bornin Truro,
South Audrdiain 1862, the son of an English labourer, later farmer and his Irish wife. Hisentry inthe
ADB stated:

Paddy Crick grew into a stocky man with dark curly hair; he looked and moved like a middle-weight boxer and
was handy with hisfists, easily provoked.®

% Crick v Harnett (1907) 7 SR (NSW) 126 at 135.
&0 (1908) AC 470 at 475.
ot (1908) AC 470 at 476.

62 ADB, 1891-1939, volume 8, p 150.
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In February 1889 he won the seat of West Macquarie as an independent protectionist and, fuelled by

his addiction to whisky, began to make his mark as ‘ a pugnacious parliamentarian’. On 3 October he
was found “guilty of a contempt of thisHouse' and arrested by the Serjeant-at- Armsfor having cdled
certain members ' Bloody Orange hounds and thieves . The occasion for the outburst wasadebateona
voteto pay John Davies, Snce 1887 amember of the Legidative Council, £1102 for servicesrendered
as chairman of the Casud Labour Board, inwhich context questions of financia impropriety had arisen.

Inpassing Crick said, *'Y ou cannot blacken the name of the devil, and for that reason you could not hurt
the character of Parkes .®* When members sought to bring him to order, Crick used his mastery of

parliamentary procedure to frustrate them. He eventudly apologised and resumed his speech, saying

“‘When | wasinterrupted about eight hoursago. ..’ .* Continuing, Crick withdrew descriptionsof Parkes
as'Old Iniquity’ ® and a‘ colossal and craven cur’ % Likewise he later withdrew another referenceto
‘the dirty drivel of the head of the Government’.*’ A reference to another member (John Haynes) asa
“dirty hound’, was aso withdrawn in these terms, * Out of deferenceto the hound | will withdraw it’ %8
When the gag was eventudly applied, Hansard reported this outburst:

Mr Crick: Y ou are aset of robbers and hounds. Y ou ought to be prosecuted for looting the Treasury. Y ou are led
by that dirty Orange hound there. You dirty set of robbers. Get out of it, you robbers. Y ou have got it, you
thieves. Look at Stokes, Waddell, and Dickens. | should like to have their photographs taken where they are
sitting now.

The Chairman: If the honourable member does not keep order —

Mr Crick: Oh, put me out!

The Chairman: The honourable member will presently find that the rules of the House are sufficiently powerful to
preserve order.

Mr Crick: Suspend the Audit Act, and loot the Treasury!

A member angled ou for insult was Edward Bulwer Lytton Dickens (a member of the Legidative
Assembly from 1889 to 1894), son of the novelist Charles Dickens. In hisreport to the Speaker (James
Henry Y oung), the Chairman of Committees (Ninian Méelville) commented that Crick used the words
““Bloody Orange hounds and thieves’, rushing at the table at the sametimein amenacing attitude’ . A
resolution adjudging Crick guilty of contempt was moved and passed. At that time the new Standing
Order of 1889 had not been adopted and those of 1870 weretill inforce. The Speaker activated SO
96:

Every Member adjudged by the House, for any of the causes hereinbefore mentioned, guilty of contempt, shall
be committed, by the Warrant of the Speaker, to the custody of the Sergeant-at-Arms, and shdl, by the Sergeant-

6 NSWPD, 3.10.1889, p 5902.
o NSWPD, 3.10.1889, p 5942.
& NSWPD, 3.10.1889, p 5953.
6 NSWPD, 3.10.1889, p 5954.
& NSWPD, 3.10.1889, p 5955.
o8 NSWPD, 3.10.1889, p 5971.

& NSWPD, 3.10.1889, p 5974.
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at-Arms, be detained in custody until released by an Order of the House, upon such conditions for payment of
fees asto the House shall seem meet.

When ‘the arrest of Mr Crick’ came to be debated, Parkes commented that Crick had ‘been more
congpicuous for interruption, and for insolent observations, than any man that ever sat in this House
during his first sx months.” Still that same parliamentary sitting day, it was Parkes who moved that
Crick be released from custody upon an expression of regret.”* In hisapology Crick said he had spoken
in‘avery excited moment’. Of him one might say that, while he understood the rules of the law, about
the rule of law itsdlf he cared nothing; aso, though he was a master of parliamentary procedure, his
regard for parliamentary democracy was scant.

Altogether Crick was a member of the Legidative Assembly first from 1889 to 1890, when he was
expdled on 13 November before being re-elected at the ensuing by-election on 6 December, then
continuoudy to 1906 when heresigned. Accordingto HV Evatt: ‘ During hislong parliamentary career,
Crick wasvery prominent in disgraceful scenesingdethe Chamber, and in fisticuffswithin the precincts
of the House'.”® Indicative of Crick’s behaviour were the events surrounding his expulsion. When he
was called by the Speaker to explain his actions, he entered the Chamber the worse for drink and had
to beremoved forcibly by the Serjeant-at- Arms, a whichtime he shouted insults at the Speaker saying
he and the Chairman of Committeeswere ' both apair of thieves and robbers of the country’. For good

) 73

measure, Crick added ‘ There, now, put that in your pipe'.

Crick rose to serve as Minigter for Lands under Premier See from 1901 to 1904. In that position he
was again embroiled in controversy. Evidence before a Royd Commission set up in 1905 led to him
being charged ayear later with unlawfully receiving money from various transactions involving Crown
lands. Acquitted of that charge, inits subsequent interim report the Royad Commission found Crick had
accepted bribes and he was charged with conspiracy. The Speaker ruled that Parliament could not deal
with Crick’s misconduct while it was before the courts and, further to this, on 19 July 1906 the
Assembly approved Standing Order 295, headed ‘ Crime tria pending’.” Its effect was to alow the
House to suspend the Member until the end of the crimind trid. Standing Order 295 provides:

If the House decides not to proceed on a matter which has been initiated in the House concerning the alleged
misconduct of aMember on the grounds that the Member may be prejudiced in acriminal trial then pending on
charges founded on the misconduct, the House may suspend the Member from its service until the verdict of the
jury has been returned or until it is further ordered.

Characterigticdly, Crick persasted in attending the House, at which time the Speaker caled upon himto
withdraw. Upon Crick’ srefusal, the Serjeant- at- Armswas directed to remove him fromthe House. In

o NSWPD, 3.10.1889, p 6024.
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character again, Crick sued in an action for assaullt.

The NSW Supreme Court found for Crick. The Chief Justice by thistime was Sir Frederick Matthew
Darley (1830-1910). Nominated in 1868 by Martin to the L egidative Council, he remained very mucha
lawyer in palitics, remaining independent even on becoming Vice- President of the Executive Council in
the ParkesMinistry in 1881. Shortly after Martin’ sdeath in 1886, Darley was gppointed Chief Justice.
Of his tenure in office the ADB commented: ‘Unlike his predecessor he brought no aura of
statesmanship or political involvement to that bench; his sole concern was the due administration of the

law'.”

In Crick’ ssecond crimind trid, the jury was unableto agree on averdict. However, Crick resigned his
seet in December 1906 and so could not be expelled. Instead, the Assembly passed aresolutionon 11
December that in view of the Royd Commission’ sfindings Crick was* adjudged guilty of conduct which
should render him indligible to sit as a member of this Assembly’. On 23 August 1907 his career asa
solicitor ended when he was struck off therolls. He died exactly ayear later, ameatter of days after the
Privy Council had handed down its judgment in Harnett v Crick.

7.4  Willisand Christiev Perry (1912) 13 CLR 592

7.4.1 Key issues and principles: This firs High Court of Audrdia case on the privileges of the
Houses of the NSW Parliament is authority for the propodgtion that, in the absence of Satute or a
relevant standing order, the Speaker of the Assembly has no power to cause amember who has been
disorderly in the Chamber, and hasI€ft it in adisorderly manner, to be arrested outside the Chamber
and brought back into it. An allegation that the Speaker reasonably believed that the bringing back of
the member was necessary to prevent further disorder in the Chamber wasirrelevant. During disorderly
scenesamember (Perry) had shouted to other membersto follow him out of the Chamber and had | eft
with his hat on, and without making obeisance to the Chair. The Speaker had sought to bring Perry
back to the Chamber, to be admonished and cautioned. 1t was held that Perry had been assaulted and
fadsdy imprisoned.

In effect, the limitations on the powers of the Houses of the NSW Parliament were confirmed, as
expressed in Doyle v Falconer and Barton v Taylor. The decision of the NSW Supreme Court was
confirmed and the High Court found for the member, John Perry, againgt the Spesker Henry Willisand
the Serjeant-at-Arms William Chrigtie. The case was tregted by Griffith CJwith rare impatience. He
dated, ‘For my part, | have had difficulty in treeting the arguments for the defendants with becoming
gravity’ (at 596). Counsdl for Willis (BR Wise) had argued on the Spesker’ s behdf that if he has ‘the
power to expel from the precincts of the chamber a man who is interfering with the business in the
chamber, he has power to bring that man into the chamber and admonish him'. Griffith CJfound thet the
Speaker’ sonly purposein thesecircumstanceswasto * punish’ the member, something that wasclearly
beyond the sdlf-protective powers of the House. The Chief Justice continued:

In my opinion the Speaker had no more authority over the plaintiff [Perry] when he was outside the chamber than
he had over a person who was not a member (at 598).

® ADB, 1851-1890, vol 4, p 18.
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Edmund Barton himsdlf wasamember of the High Court by thistime. While hisfdlow justices (Griffith
CJand Isaacs J) made reference to Barton v Taylor, Barton himsdf pointedly ignored it.

7.4.2 Background: With the advent of party politics proceedings in the Assembly reflected a more
orderly and disciplined pattern. However, the period from 1911 to 1913, when Willis was Speaker,
was an exception to thisrule. The setting was the first Labor Ministry, led by McGowen and Holman,
which inJuly 1911 logt itsmg ority, having the same number of seetsinthe Assembly asthe Opposition
(45 each). Labor could not nominate a Speaker therefore without losing government. A dedl was struck
between Henry Willis Libera member for the Upper Hunter since 1910 and Holman whereby Willis
agreed to take the Chair on a number of conditions. Incensed by the treachery of Willis, the
Opposition’s response was violent and disorder was commonplace. The events that gave rise to the
casein question occurred on 29 August.” The ongoing disorder culminated on 19 September in scenes
of mayhem when objects were thrown at the Speaker, fights broke out on the floor of the House and
Perry, member for Richmond, and others had to be removed with police assistance. Hansard recorded:

At this stage several police constables entered the Chamber, and in spite of resistance on the part of members of
the Opposition, removed the honourable member for Bega [WH Wood]. Several members seated on the
Ministerial benches cheered enthusiastically, as also did the occupants of the ladies’ and strangers’ galleries.”

Headed ‘ Pandemonium in Parliament’, the Sydney Morning Herald wrote of a‘ sceneunpardldedin
the history of the NSW Parliament. According to the report:

Excitement ran highwhen Mr John Perry, ex-Minister, and member for the Richmond, wasin due course ‘ named’

by the Speaker for gjection. It isnot clear what Mr Perry intended to do when , as soon as the Speaker ordered
his removal, he rushed over to the table, and seized hold of awater bottle. Mr Perry, who in hisyounger days,

was a noted boxer, had figured prominently in the scuffling that had taken place, and possibly felt he wanted a
drink, or what boxers call a“‘gargle’, after all the vigorous exercise. But as several volumeshad beenthrowninthe
direction of the Speaker, the head messenger, an elderly man, was evidently determined that that the Speaker
should be under no possible risk of aglass of water or, perhaps, something more solid, being hurled at him, and
he sprang at the excited member for the Richmond and wrenched the water bottle out of his hand.”

The report continued:

Mr Perry’s exit was a strenuous two minutes. He came through the door practically in the arms of one of the
messengers. His face was white with rage as he struggled to get away. As he was passed out he turned on his
assailant in his heat, and it looked asif there was going to be afight. A constable, however, restrained him, and
he presently subsided, realising that the messenger had only carried out orders.”

Asto Willis shigh handed and idiosyncratic interpretation of the Speaker’ s powers, Geoffrey Hawker
commented:

e Legislative Assembly Votes and Proceedings, 1911-12, volume 1, p 7.
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In the House he claimed wider authority than had previous Speakers to remove members, to order them to
discontinue speeches, to decide whether their motions were in order, to amend or reject their questions and to
exclude to press from the press gallery &

Hawker further wrote that Willis, amember of the House of Representativesfor Robertson from 1901
to 1910, had long shown a particular interest in matters of privilege: ‘He had observed parliamentsin
Europe, developed an admiration for Robert Lowe, and had become a strong defender of the rights,
privileges, and dignity of Parliament and itsmembers .2 In the event, both his untenablepalitica postion
and hisunyielding manner worked againgt him. To thisHawker added, * Besides, memberson both sdes
werenettled by Willis frequent referencesto the better mannersof the Federal Parliament’ 22 Clearly, in
the Perry case his interpretation of the Speaker’s powers was wrong and Willis only made matters
worse by mounting a hopeless gpped to the High Court.

John Perry was amember of the Legidative Assembly from 1889 to 1920 and served asaMinigter in
severd adminigrations — as Minigter of Public Ingtruction and Labour in the Lyne and See Minidtries,
between 1899 and 1904. In October 1907 he became Secretary for Minesin Wade' sLibera-Reform
Ministry, and Minister of Agriculture in 1908. His opposition to Willis was absolute.®®

Willis was born in Port Adelaide, South Audtrdia in 1860, before making his name in Sydney as a
successful busnessman living in a substantia gentleman’ s residence in Castlecrag. Willis was the first
mayor of Cabramatta and Canley Vae and is not to be confused with the third of the ‘wild men of
Sydney’ — William Nicholas Willis, an Assembly member from 1889 to 1904 when he became
embroiled in Crick’s land corruption scandd.

7.5  Armstrong v Budd (1969) 71 SR (NSW) 386

7.5.1 Key issuesand principles: The power of expulsonisonethat has been clamed and exercised
by representative and unrepresentative legidative bodies snce ancient times. It isacollective privilege, a
power enjoyed by a House of Parliament in its collective capacity. The expulson of aMember isan
example of the power of aHouse of Parliament to regulate its own congtitution and compostion for the
purpose of preservingitsdignity and efficiency, aswell asto preserve public confidenceintheingtitution
of Parliament.

According to the 22™ edition of Erskine May’ s Treatise on the Law, Privileges, Proceedings and
Usage of Parliament, published in 1997:

The expulsion by the House of Commons of one of its Members may be regarded as an example of the House's
power to regulate its own constitution, though it is treated here as one of the methods of punishment at the
disposal of the House. Members have been expelled for awide variety of causes (at 141).

8 G Hawker, The Parliament of NSW, 1856-1965, NSW Government Printer 1971, pp 251-55.
8 Hawker, n 80, p 252.
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The leading case is Armstrong v Budd. There the NSW Court of Apped held:

That in addition to the powers specifically conferred by the Constitution Act 1902, the
common law confers on each of the Houses of Parliament such powers as are necessary to the
existence of the particular House and to the proper exercise of the functionsit isintended to
execute.

That in a proper case a power of expulsion for reasonable cause may be exercised, provided
the circumstances are specid and its exercise is not acloak for punishment of the offender.

The grounds for expulson suggested by the Solicitor General and accepted by the NSW Court of
Apped were asfollows:

The Houses of the Legislature of New South Wales have inherent or implied power to exclude temporarily or
permanently by suspension or expulsion members whose conduct is resolved to be such:

(1) Asto render them unfit to perform their high responsibilities and functionsin the Council as Members.
(2) Aswould prevent the Council and other Members thereof from conducting its deliberations and exercising its
functions with mutual respect, trust and candour

(3) Aswould cause to be suspect its honour and the good faith of its deliberations.

(4) Aswould tend to bring the Council into disrepute and would lower its authority and dignity unlessit was so
preserved and maintained (at 396).

Asto the scope of the expulsion power, Herron CJreferred to cases concerning disorderly conduct, on
one dde, and those dealing with conduct outside the Chamber involving ‘ want of honesty and probity’,
on the other:

| have already indicated that in my view the power which arises out of necessity arises not only from conduct
within the Chamber but may arise also from misconduct outside the House provided it be held to be of sufficient
gravity to render the member unfit for service and requiring a decision on the facts that continued membership
would tend to disable the Council from discharging its duty and one necessary for protecting that dignity
essential to itsfunctions. Asto the latter it would seem that conduct involving want of honesty and probity of
membersisjust asrelevant acriterion as for example disorderly conduct (at 397).

Sugerman JA observed:

That the proper discharge of the legislative function by the Council demands an orderly conduct of its business
isundoubted. That it demands honesty and probity of its members should be equally undoubted. Indeed, the
need for removal and replacement of a dishonest member may be moreimperative as amatter of self-{resarvation
than that of an unruly member (at 408).

Walace P summarised the Court’s opinion of the expulsion power in the following terms:

the Legidative Council has an implied power to expel a member if it adjudges him to be guilty of conduct
unworthy of amember. The nature of this power isthat it is solely defensive — a power to preserve and safeguard
the dignity and honour of the Council and the proper conduct and exercise of its duties. The power extends to
conduct outside the Council provided the exercise of the power is solely and genuinely inspired by the said
defensive objectives. The manner and the occasion of the exercise of the power are for the decision of the
Council (at 403).

As to the question of the potentia for abuse of the expulson power, in Armstrong the Court’s
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response, as formulated by Herron CJ, was twofold. Firg, it was assumed that the House would not
exercise the power ‘irresponsibly or cgpricioudy’. Secondly, it was noted that an expulsion could
aways be gpped ed to the Supreme Court which has the power ‘to declare aresolution for expulsion
nul and void’ (at 397-8).

That the power of expulsion isavailable at common law was recognised in the 19 century caselaw. In
Doyle v Falconer it was sad that amember found guilty of disorderly conduct inthe Housewhilgt itis
sitting may be ‘ removed, or excluded for atime, or even expelled’ .2* The matter was also canvassed in
Barton v Taylor where, inobiter, the power to expd aMember for habitually obstructive or disorderly
conduct was confirmed. Comparing the sanctions of suspension and expulsion, the Privy Council added
that, in the context of an eected House of Parliament, the rights of congtituents may be ‘ more serioudy
interfered with by an unnecessarily prolonged suspension than by expulsion, after which anew dection
would immediatdly be held' %

As to the decison of the Supreme Court in Armstrong v Budd, Campbell commented that the High
Court ‘ has not yet had occasion to rule on the soundness of the decision’.2° Campbd | further suggested
severd consderations the High Court should have regard to when deciding the ambit of the expulsion
power, including the rdationship of the power to the Satutory regimesin place for the qudification and
disgudification of members. Campbell questioned the need for a power ‘to expd membersin order to
maintain public confidence in the legidature’ (page 219).

Four Members have been expelled from the NSW Parliament, three from the Legidative Assembly (in
1881, 1890 and 1917) and one from the Legidative Council (in 1969). Of the other Audtrdian States,
only the Victorian Parliament has used its power of expulsion. The last occason wasin 1901. At the
Commonwedlth leve, the expulsion power has been abolished (Parliamentary Privileges Act, 1987
(Cth), section 8).

7.5.2 Background: The only expulsion from the NSW Legidative Council isthat of AE Armgtrong in
1969. By resolution of the House Armstrong was adjudged guilty of ‘ conduct unworthy’ of aMember
of the Council. Thisfollowed ‘judicia strictures’ by Justice Street who had conducted atria of amatter
involving Armstrong and hisbusiness associates, Alexander Barton. The strictureswere directed at the
fact that Armstrong:

Was a party to an arrangement which he believed to be one to procure false evidence for a
court;

Entertained as areal posshility the bribery of a Superme Court judge;

Demondrated by his documents his views on bribery in generd; and

Would not hesitate if he thought it necessary for his own protection or advantage so to do, to

give fdse evidence.
8 (1866) LR 1 PC 328 at 340.
& (1886) 11 AC 197 at 205.

8 Campbell 2003, n 36, p 221.
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Armstrong's career in public life was summed up in the short obituary that gppeared in the Sydney
Morning Herald on 1 May 1985. It Sarted with the statement that one of the State’ s * most colourful
characters had died ‘ after alifetimefilled with scandd, gossp andintrigue’ . Describing Armstrong asa
‘wedlthy grazier and company director’, it continued:

In 1952 he was elected as a Liberal member to the NSW Legidative Council. In 1958 he quietly resigned from the
Liberal Party and joined the Country Party. He later denied that he had paid a $30,000 bribe to secure hisseat in
the Upper House. If he had, it would have been wasted money because in 1969 the L egislative Council made the
unprecedented move of expelling Mr Armstrong from the House. The expulsion came after allegationsthat Mr
Armstrong had forced a company director to buy shares held by the MLC. Thedirector, Mr Alexander Barton,
claimed he bought the shares because he feared for hislife.t’

The extraordinary circumstances surrounding the Armstrong case, including the involvement of another
MLC, SLM Eskell, were set out in 1970 by the President of the Legidative Council, asfollows:

The member, Mr Armstrong, was very active in business affairsin the city. He had been a director of acompany
and amember of aboard, and had associated with a gentleman named Mr Barton as a co-director. Inthecourse
of their dealings Mr Barton had entered into a contract to do certain things involving the payment to Mr
Armstrong of substantial sums of money. Some time before he had done what he had contracted to do, Mr
Barton apparently changed his mind and brought an Equity Court action to obtain relief from the necessity of
carrying out the contract into which he had entered. He claimed that he had only signed the contract under
duress.

This had nothing to do with Parliament or with Mr Armstrong’s position asamember of Parliament. It was during
the course of the evidence that things came out which involved Mr Armstrong and threw a smear over his
character and status. It was alleged that the man who was the complainant in this action, Mr Barton, through his
access to offices which were occupied by directors of the company, including Mr Armstrong, on some occasion
when Mr Armstrong was not present, went through Mr Armstrong’ s papers and extracted information on dipsof
paper in Mr Armstrong’ s writing. Thisinformation was used by Barton’'s counsel during the hearing and the
mai n objective of the cross-examination of Mr Armstrong wasto discredit him and to influence the court to grant
Barton therelief he sought.

Amongst the things found were some ruminations of Mr Armstrong — apparently he had putt these down on
paper — including whether he ought to bribe a Judge of the Supreme Court. It appeared from what was written on
the paper that Mr Armstrong had been entertaining, as a serious possibility, the thought that he should try to
bribe a Supreme Court Judge....

The other thing that emerged from the examination of Mr Armstrong’ s papers was that he had endeavoured or
had agreed to co-operate in obtaining false evidence to put before a court which was hearing adivorce case.
Strangely, this divorce action concerned one of his parliamentary colleagues, Mr Eskell, ML C, who at the time of
the Equity Court proceedings was Leader of the Liberal Rarty in the Legislative Council and Chairman of
Committees. This had nothing to do with Parliament except that it indicated that Mr Armstrong was willing, as
the court said, to engage in a course of procuring false evidence to be used in the divorce court. It was just a
curious coincidence that the fal se evidence concerned Mr Eskell’ s associations with awoman was to be named
as the co-respondent in his divorce case.®®

On 25 February 1969 the expulsion resol ution was moved asametter of privilege by the Leader of the

87

88

‘Controversial former MP dies’, The Sydney Morning Herald, 1 May 1985.

Sir H Budd, ‘Power of Parliament to expel a member’, 3" Conference of Presiding Officers and
Clerks, Melbourne 1970, p 61. These comments were made in the proceedings following the formal
speech.
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Government inthe Council, BM Fuller. Mr Armstrong was present in the House and immedi ately took
apoint of order that the matter was sub judice, the judgment of Justice Street then being subject to
gpped. Following discussion, the President disdlowed the point of order and declared the motionin
order. The case against Armstrong was then put by Fuller. Armstrong spoke next in his own defence,
noting that he had declined an invitation to resign. Hewasfollowed by the L eader of the OppositionRR
Downing, who moved an amendment that the matter bereferred to a Select Committee. He argued that
the Government had moved the motion to save it the embarrassment of any inquiry into the conduct of
Eskdl. Downing maintained that, like Eskell, Armstrong had committed no offence for which he could
be charged and that the Justice Street was at least as derogatory of Eskdl’ sconduct asof Armstrong’s.

Responding to Downing, Fuller laid on the Table advice from the Crown Solicitor. The opinion stated
thet the evidentiary matter in the brief for opinion did not disclose evidence of conspiracy to abuse or
pervert the due course of justice on the part of Armstrong, Eskdll or Mrs Cleary (co-respondent in the
Eskell divorce case). Fuller said that his chargewas not that Armstrong was engaged in aconspiracy to
procure fase evidence. Rather, it wasthat he participated in what he believed to be an arrangement to
procurefalse evidence. There may not have been such an arrangement, but he thought therewas. That,
it seems, was the badis of the Government’ s different trestment of Armstrong and Eskell.

The House divided and Downing’ s amendment was lost on division, 29 votesto 28, Armstrong voting
with the Opposition. The origind motion was then agreed to on the voices®

Thereisno doubt that the expulsion of aMember isan inescapably political process. Armstrong saw his
own expulson in that light, comparing the harsh treetment meted out to him, with the more lenient
treatment of the Liberd Party ‘insder’, Eskell. The Government had administered two kinds of justice,
he sad: * One kind wasfor favourites who preserve the Government’ svoting strength. .. The other was
for ‘expendables like mysdf, who can be crucified when it suits the Liberd-Country Party

Government’.*°

8.  JUDICIAL REVIEW OF LEGISLATIVE PROCESSES
8.1  Trethowan v Peden (1930) 31 SR (NSW) 183

8.1.1 Key issues and principles: With reference to Sockdale v Hansard it isagreed that ‘What is
said or done within the walls of a parliamentary chamber cannot be examined in acourt of law’.** The
courts are precluded from intervening in legidative processes on severd grounds. These include
consderations arising from the separation of powersthat require apolicy of nortintervention, added to
congdderdions arisng from Article 9 of the Bill of Rights that preclude judicid questioning of
parliamentary proceedings. Added to this, in Criminal Justice Commission v Nationwide News Pty
Ltd [1996] 2 QdR 444 Davies JA observed that the reluctance of the courts to intervene in the

8 NSWPD, 25.2.1969, p 3858-90.

% ‘Eskell: it has all been said’, The Sydney Morning Herald, 7 March 1969, p 1. Eskell, who was
Chairman of Committees of the Whole House, was removed from office, but no further action was

taken against him.

o Egan v Willis (1998) 195 CLR 424 at 462 (McHugh J).
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legidative process semsfrom ‘ the mutua respect which each branch of government should accord the
performance of itsfunctions by the other’ (at 460). Likewise, British Railway Board v Pickin [1974]
AC 765 is authority for the propodtion that a court is barred by the principle of comity from

investigating into the manner in which Parliament exercisesits legidative function

Trethowan v Peden is of continuing interest as arare instance of where the courts have intervened in
the parliamentary process by the grant of an injunction preventing the presentation of two Billsto the
Governor for roya assent. Thiswas on the ground thet their presentation would be in contravention of
section 7A of the NSW Constitution Act 1902 and therefore unlawful. The effect of section 7A was
that it doubly entrenched the Council — requiring a referendum for the Council to be abolished or its
powersatered, and for section 7A itsdf to be repeded or amended (thewords‘ expresdy or impliedly’

were inserted later). In respect to the Bill for the abalition of the Council, it was aso said that the rights
of its members would be ‘injurioudy affected’ (Street CJ at 205). According to Street CJ (Ferguson
and James JJ concurring):

Dr Evatt’ s submission is that the judiciary cannot interfere between Parliament and the King... The plaintiffs on
the other hand point out, with truth, that it isthe duty of the Crown, and of every branch of the Executive, aswell
as of every citizen, to abide by and obey the law, and they say that all that they are asking is that they may be
protected against athreatened breach of a statutory mandate by which they will be injuriously affected. Under
the law as it stands today, as now declared by this Court, there is a valid statutory prohibition against the
presentation to the Governor of aBill to repeal s. 7A until it has been approved by the electors. To grant the
relief asked for will not in my opinion amount to an interference with the internal affairs of either House of
Parliament or with any of the privileges of Parliament, and | think, therefore, upon the whole, that the suit isone
which will lie at the instance of a proper plaintiff having a sufficient interest to maintain it (at 205).

In granting specia |leaveto goped, the High Court confined theissueto whether section 7A wasavaid
‘manner and form’ provision. By amgority of threetotwo, it hedin A-G (NSW) v Trethowan thet the
sectionwasvaid. In May 1932 that decision was confirmed by the Privy Council. Section 7A washeld
to be valid and in force and, because of it, the bills to abolish the Council and reped section 7A itsdlf
could not be presented for assent ‘unless and until a mgority of dectors voting had gpproved of

tha.n’ .92

A review of thisarea of thelaw was undertaken recently by the Supreme Court of Western Audtrdiain
Marquet v A-G (WA) [2002] 26 WAR 201. A manner and form provison was at issue in that case
and declarations had been sought from the Clerk of the Parliaments whether it would belawnful for him
to present two Bills for the Governor’'s assent that had not complied with the absolute mgority

requirements. On the question of jurisdiction, Steytler and Parker JJ concluded (the other members of
the Court agreeing):

In the case of legislation...which providesthat presentation of aBill [for the royal assent] ‘shall not be lawful’

unless particular circumstances have been satisfied, the Court has jurisdiction to intervene in order to make a
declaration of the kind sought, after the deliberative processin the Houses of Parliament has been compl eted,
but before the Bill is presented to the Governor for Royal Assent (at 160).

It wasfurther held that the Court should, asamatter of discretion, exerciseitsjurisdiction. On gpped to
the High Court the question of jugticiability wasnot considered. Rather, it wasthe vdidity of the manner

9 Attorney General (NSW) v Trethowan (1932) 47 CLR 97 at 106.
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and form provision that was the point at issue (AG (WA) v Marquet 202 ALR 233).

8.1.2 Background: It was Albert CharlesWillis, Lang' s Representativein the Coundil during his 1925
27 Minigtries and then from November 1930 to April 1931, that introduced into the Upper House the
Condtitution (Legidative Council) Amendment Bill on 2 December 1930. Its purpose wasto abolish the
Counail without submitting the matter to a referendum as required by section 7A of the Constitution
Act 1902. A second Bill was aso introduced for the reped of section 7A itself — the Condtitution
(Amendment) Bill.

Thislast provison had been the work of the conservative Bavin Government (1927-30). Itsarchitect
wasthe then Professor of Law and Dean of Law at Sydney University and member of the Upper House
snce May 1917, Sir John Beverley Peden. He proved hisworth as alegidative draftsman of the first
order on may occasions, in defence of free speech over the Sedition Bill of 1918 and of freedom of
religion by theamendment of theNe TemereBill of 1924. Section 7A washiscrowning achievement, in
that it survived legd chdlenge at the Supreme Court, High Court and Privy Council levels.

By the time those cases were heard Peden had been made Presdent of the Legidative Council.

Paradoxicdly, his presence in the case therefore was not in defence of the second chamber but

aongsdeLang sMinigersof the Crown, determined asthey were onitsabolition. AsPresident, Peden
was gppointed by the Council’ s Standing Ordersto present to the Governor for assent Bills originating
in the Upper House after they had been passed by both Houses of the NSW Parliament. Infact, inthe
Supreme Court neither Peden nor any representative of his appeared before the Court and it was the
other defendantsin the case that claimed theright to have the Bill presented for Royd Assent. Counsdl

for the defendants (certain Government Ministers and the Attorney Generd) were Dr Evatt (an

Assembly member for Bamain from May 1925 to September 1930, initidly as a Labor member and
then as an independent) and soon, at 36 years of age, to be gppointed to the High Court by the Scullin
Labor Government (from 1930 to 1940), dong with another future High Court judge, Frank Kitto.

As noted, specid leave was granted on narrow grounds relating to the congtitutiondity of the * manner
and form’ provison to gpped the decison of the NSW Supreme Court to the High Court. Dissenting
and finding againg the condtitutiondity of s. 7A were Judtices Gavan Duffy and Edward McTiernan. The
latter was appointed a day after Evatt to the High Court by the Scullin Government (Evait was
precluded from hearing the matter). McTiernan was another former Labor Assembly member whoin
1926, as Attorney Generd, had played aleading rolein Lang' sfirst attempt to abolish the Council, to
the extent that he was sent to London to persuade the Secretary of State for the Colonies, LS Amery,
that Governor de Chair must accept hisministers' advice on the matter of gppointments to the Upper
House. In 1929 he represented Parkes in the House of Representatives, before his controversa
gppointment to the High Court. He wasto remain on the Benchtill 1976 and died in 1990 at the age of
97.

McTiernan was the son an Irish policeman; Sr Arthur King Trethowan the son of a Cornish-born
auctioneer. Bornin Spring Hill, Victoriain 1863, Trethowan started hisworking life at 14 asabullock
driver and in 1898 sdected land a Berrigan in NSW. By the time he was nominated to the Council in
1916 he was a grazier with sgnificant interests in the Upper Hunter and Dubbo didtricts. He was a
founder of the Country Party, serving as chairman of the State centra council in 1919-21 and 1925-37.
Elected to the recondtituted L egidative Council in 1934, he died at Dubbo in 1937. According to the
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ADB:

Trethowan was a ‘big man’, physically and mentally, and his determined face was a mirror of his strong
character.®

8.2  Clayton v Heffron (1961) SR (NSW) 768

8.2.1 Key issues and principles. Here the Stuation was reversed from tha encountered in
Trethowan. The issue was not that the abalition of the Upper House should be put to a referendum,
thereby satisfying the requirements of section 7A, but that the submisson of the rdevant Bill to
referendum should be prevented on the ground that the legidative prerequisites had not been satisfied. It
wasthe proceduresunder s. 5B of the Congtitution Act (disagreements between the Houses) that were
a issue, notably whether a Bill could be put to a referendum without there being a free conference of
managers or a fully authorised joint Stting. These requirements extend to dl Bills, including those to
which section 7A applies® Section 5B was inserted into the Congtitution Act in 1933, upon the
recongtruction of the Legidative Council.

In Clayton the NSW Supreme Court declined to issue an injunction to restrain the holding of a
referendum on abill to abolish the Council. Inthejoint judgment of Evait CJand Sugerman Jjurisdiction
was accepted for reasons ‘of convenience amounting to necessity’ in deciding the vdidity of the
proposed change to the congtitution of the State. They stated:

The present case is concerned with ameasure whose purpose isto ater the constitution of the legislative body
itself —to replace alegislature of two Houses by alegislature consisting of one only of such Houses. A degree
of convenience amounting virtually to necessity makes it proper to determine at an appropriately early stage
whether such a measure, if ultimately enacted, will have been enacted with constitutional validity and in
accordance with the forms required for its enactment...(at 799).

The issues involved in the case therefore included those of judticiability (whether the Court should
intervenein thelegidative process) and the condtitutiond vaidity of section 5B. A question waswhether
non-consderation by the Council condtituted rejection or falure to pass, and whether, owing to the
Council’ s noncooperation, the steps specified in section 5B had been complied with. In the Supreme
Court the answer wasthat the requirements of s. 5B were directory only, not mandatory, and therefore
compliance with them was not required for the referendum to proceed.

On an gpplication for specid leave to gpped, which was refused, the High Court only accepted
juridiction reuctantly, basicaly becausethe partieshad agreed that injunctiverelief would be availableif
the requirements of section 5B had not been satidfied. In thelr joint judgment, Dixon CJ, McTiernan,
Taylor and Windeyer JJ stated that for the court to inquire into the parliamentary process before its
completion was

% ADB, 1891-1939, vol 12, p 260.

9 Constitution Act 1902 (NSW), s 5B(5).
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an inquiry which according to the traditional view courts do not undertake. The process of law-making isone
thing; the power to make the law asit has emerged from the process is another. It isthe latter which the court
must always have jurisdiction to examine and pronounce upon.®

That was the leading judgment in the case. It held that: the supposed rule of privilege that abill for the
abolition of the Council should originate in that chamber is of aparliamentary kind and, as such, cannot
touch thevaidity of abill passed in accordance with section 5B; on each of the two occasionswhen the
bill had been before the Council it had ‘faled to pass within the meaning of section 5B; the

requirements of section 5B were merdy directory not mandatory; and the abolition bill could beputtoa
referendum without there being a free conference of managers or afully authorised joint Stting.

8.2.2 Background: The immediate background to the case was the latest attempt of a Labor
Government, heeded by RJ Heffron, to abolish the Council, in kegping with officid Party policy.
Heffron wasthe main player on one side of theargument, Colond H.J.R. (Hector) Clayton ontheother.
In more detail, the defendants in the case before the Supreme Court were the members of Cabinet
(headed by Premier Heffron), the Executive Council and Edward Bennetts, the State Electora
Commissioner. Ranged againgt them were six ML Cs headed by Clayton, the unofficid leader of the
unofficid Oppogtion in the Upper House. Colonel H.J.R. (Hector) Clayton was born in 1885 and
educated at Sydney Grammar and Sydney University, before the First World War hewasto join his
father as apartner in the family law firm (later Clayton, Utz and Co). Hewasaveteran of Gdlipoli and
a0 sarved in the Second World War, commanding the First Austrdian Movement Control Group
between 1943 and 1945. On his eection to the Council in 1937 he had, in the spirit of independence,
resgned from the then United Austrdia Party. Bascdly, under his guidance the Council had refused to
participate in the disagreements procedures on the ground that the Bill had not originated in the Council
and was therefore contrary to past rulings of Council Presidents that required measures affecting the
condtitution of aHouseto originatethere. In fact theserulings pre-dated theinsertion of section 5B into
the Condtitution Act. With Clayton was one MLA (M.F. Bruxner) and a Member of the House of
Representatives (F.A. Bland).

The abalition legidaion — the Conditution Amendment (Legidative Council Abalition) Bill - was
introduced into the L egidative Assembly on 12 November 1959. It proposed both the abalition of the
exising Upper House, plus the insertion of a new section 7B into the Condtitution Act requiring a
referendum for any form of bicamerd Parliament to be established in thefuture. At that point Labor held
34 of the 60 seets in the Council. As the President was an ALP member, the Government effectively
had a mgority of seven. That mgority crumbled when, as a matter of * precedence and privilege', a
moation was moved by Clayton that the bill be returned without deliberation to the Lower House with the

following message:

The Legislative Council, in accordance with long established precedent, practice and procedure, and for that
reason, declines to take into consideration a Bill which affects those sections of the Constitution Act providing
for the constitution of the Legislative Council unless such Bill shall have originated in thisHouse. .. .%

The motion passed with the support of seven Labor MLCs, dl of whom were later expelled from the

% (1960) 105 CLR 214 at 235.

% NSWPD, 2.12.59, p 2549.
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Party. The Bill was reintroduced on 31 March 1960 into the Legidative Assembly and passed on 5
April. Unlike its 1959 equivaent, this 1960 Bill did not receive the support of the Liberd Party in the
Lower House. On 6 April 1960 the Council again refused to consder the abalition bill. RR Downing,
the Labor Government’s Representative in the Upper House, clarified the point that ‘no claim of
privilegecan prevall agang alegd satute, particularly acondtitutiona statute to which the provisonsof
section 7A apply’.¥” Again, the Government logt the division, 34 votes to 24. The number of Labor
‘rebels had by thistime climbed to nine. They dl voted with the Opposition.

The Government took the Council’ srefusd to condder thebill asargection for the purposes of section
5B. In consequence, on 7 April it took action in the Assembly to ingtitute the deadlock procedures by
gppointing managers for afree conference. On receipt of this message on the same day in the Upper
House, Downing moved thet it be consdered *forthwith’. Clayton moved an amendment and in the
divisonsthat followed hisview prevailed, the Government losing dl four votes (by 32to 22 or 23), with
the ‘rebels voting as a block with the Opposition. The argument now wasthat the Council had neither
rgjected nor failed to passthebill within the meaning of section 5B. The upshot wasthat amessagewas
sent to the Speeker stating that * The Legidative Council does not consider that any Situation has arisen
whereby aFree Conference between Managersof the Legidative Council and the Legidative Assembly

is either necessary or proper...".*

On 13 April 1960 when both Houses received messages from the Governor convening ajoint sitting of
Members for 20 April. Clayton immediatedly moved a motion ‘That His Excdlency’s Message be
congdered forthwith’, to which Downing took exception on the ground that it was in contravention of
section 5B of the Congtitution Act. He asked the President, W.E. Dickson, to rule the motion out of
order. In keeping with convention, the President said it was not hisfunction to interpret the Condtitution
but to * guide honourable membersin relation to the rules and procedures of the House' . He ruled that
Downing's point of order was itsdlf in order, athough he added that, as he was * not al powerful’, the
House could dissent from his ruling if it wished. It was certainly the wish of Clayton, who ingtantly
moved amotion of dissent from the President’ sruling. That motion was carried, 33 votesto 22, aswas
Clayton’sorigind motion that the Governor’ s message be ‘ consdered forthwith’. Eight Labor ‘rebels
voted with the Opposition. These initid hurdles surmounted, Clayton moved next that the House

does not consider that a situation has arisen...conferring constitutional power upon your Excellency to convene
the said joint sitting...and this House resolves that for this constitutional reason the Members of this House do
not attend at nor participate in such joint sitting.*

Ondivison, themotion was agreed to by 33 votesto 22. Findly, Clayton moved that, inan Addressin
Reply to the Governor’ s message, that the Council respectfully inform His Excellency of itsdecison not
to attend thejoint Stting. To this Downing moved an amendment to the address ‘ to makeit read that the
magority of members of this Chamber deem it their duty not to attend the joint Sitting and so on’. He
asked Clayton for a copy of the motion so his own amendment could be properly framed and

announced that Government memberswould in any event be attending the joint Stting. Threedivisons

o NSWPD, 6.4.60, p 3633.
% NSWPD, 7.4.60, p 3800.

9 NSWPD, 13.4.60, p 4006.
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followed, dl lost by the Government, again by 33 votesto 22. For the Council, 13 April wasthe last
stting day of the second sesson of the 39" Parliament, which meant that the Governor's
acknowledgment of the Council’ s addresswas not reported inthe Housetill 24 August, thefirst day of
the new session.

Intheinterim, on 20 April 1960, 85 Assembly Members attended in the Council chamber, dong with
23 Government Upper House supporters. The President had received lega advice that he was bound
by the earlier resol ution embodied in the address to the Governor, and therefore should not attend.*® In
his absence, the Speaker presided over the firgt joint Sitting of Members (not of the Houses).

On 12 May the Premier moved in the Assembly that the House resolve itsdf into a Committee of the
Whole to congder aresolution that the abolition bill be submitted to areferendum. The resolution was
agreed to and on the same day an interim injunction was issued in the Equity Divison of the NSW
Supreme Court restraining the defendants from issuing the writs and proceeding with the referendum.
On ademurrer to the statement of claim, on 29 September afull bench of the Supreme Court headed
by Chief Judtice Evatt found for the defendants (headed by Premier Heffron) by amgority of four to
one. When the matter was heard again on 10 October Justice McLeland dismissed the suit.
Subsequently, specid leave to apped to the High Court was refused. Asnoted, the leading judgment,
handed down on 15 December 1960, was that of Dixon CJ, McTiernan, Taylor and Windeyer JJ.

On 11 January 1961 Clayton confirmed that there would be no apped to the Privy Council. Sx days
later the Premier announced that the abolition referendum was to be held on 29 April 1961. He
explained, too, that it would take the form of astraightforward decision between ‘yes or ‘no’: ‘ There
will be no aternative proposas, such asretaining the Upper House on an dective bass . The abalition
referendum was defested with 57.6% of the forma vote in favour of retention.

8.3  Namoi Shire Council v AG (NSW) [1980] 2 NSWLR 639

The question at issue was the vaidity of the Local Government Areas Amalgamation Act 1980.
More particularly, the jurisdictional question for the court was whether it could inquire into legidative
processesinvolved in the making of the Act to determineits condtitutiondity. Invaidity wasclamed on
the ground that the legidative processes in its making had not complied with the relevant Standing
Orders of the Assembly. McLdland J held that in the case of a legidature founded by statute, the
vdidity of a supposed law may be examined by the courts ‘ notwithstanding that the question may
involve the internd proceedings of one of the congtituent Houses of the legidature’ (at 643). Further, it
was found that failure to comply with Standing Ordersisnot a condition of the vaidity of legidation (at
645). Standing Orders were held to be ‘directory’ not ‘mandatory’ in nature.

Inarriving at the view that the court had jurisdiction to determine whether compliance with the Standing
Orderswas required, McLelland Jrelied on the two federal ‘ double dissolution’ casesfrom 1974 and
1975 —Cormack v Cope ((1974) 131 CLR 432 and, moredirectly, Victoria v Commonweal th (the
‘PMA’ case) (1975) 134 CLR 81. In the latter the High Court asserted its jurisdiction to examine
whether alaw had been passed in accordance with s. 57 of the Commonwealth Congtitution.

10 NSW Legislative Council, Record of 39" Parliament 1959-1961, p 43.
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A curiousfesature of thedecisonin Namoi Shire Council, wasthat McLeland Jdoubted that Article9
of the Bill of Rights 1689 gpplied to the NSW Parliament, Sating that Article 9

does not purport to apply to any legislature other than the Parliament at Westninster. The privileges and
immunities associated with the legislature of NSW have their origin elsewhere... (at 644).

Any doubt that Article 9 does apply to the NSW Parliament was set aside by the High Court in Egan v
Willis.**

84  Eastgatev Rozzoli (1990) 20 NSWLR 188

8.4.1 Key issues and principles. The case law on the judicid review of legidative processes was
reviewed by the NSW Supreme Court in 1990 in Eastgate v Rozzoli where Priestley and Handley JA
concluded that it is ‘the settled practice of the High Court ‘to refuse to grant relief in respect of

proceedings within Parliament which may result in the enactment of aninvalid law’. The proper timeto
intervene was dfter the completion of the law-making process, a conclusion that, it was said, applies
‘with even greater force to this Court in view of the far more limited grounds (if they exig at dl) for a
legd chalenge to legidation of the State Parliament in a case where no federa questionisinvolved'.
Kirby P observed that it was* now settled practicein Audrdiathat. . .aninjunction will virtudly never be
issued, nor adeclaration be made, at that stage’, that is before a Bill had received the roya assent (at
193).

Cited by Kirby P were various dictafrom Cormack v Cope (1974) 131 CLR 432 to the effect that
‘the proper timefor the Court to interveneis after the completion of thelaw making process .** In that
High Court case the vdidity of the proclamation cdling ajoint Sitting of the Commonwedlth Parliament
following adouble dissol ution e ection was questioned. The Court held that interlocutory orders should
not be made. Only Barwick CJ thought the Court had the jurisdiction to make the declaration sought,
and he concluded it should not be made in interlocutory proceedings™®

8.4.2 Background: The defendant was the Speaker, Kevin Rozzoli; the plaintiff, aMs Jan Eastagte
who argued that if the Mental Hedlth Bill 1990 became law she and others might be subject to arbitrary
arest and involuntary detention based on ‘a subjective and imprecise definition of mentd illness or

mental disorder’ 1*

1o Egan v Willis (1998) 195 CLR 424 at 445 (Gaudron, Gummow and Hayne JJ).
102 Cormack v Cope (1974) 131 CLR 432 at 467 (Gibbs J).
108 Cormack v Cope (1974) 131 CLR 432 at 460-461 (Barwick CJ).

104 Eastgate v Rozzoli (1990) 20 NSWLR 188 at 190.
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0. FREEDOM OF SPEECH UNDER ARTICLE 9OF THE BILL OF RIGHTS 1689
9.1 Twolinesof authority

That absolute privilege for freedom of speech in Parliament gppliesin NSW, *from inherent necessity’,
was confirmed by the Supreme Court in Gipps v McElhone (1881).'%° Thus, parliamentary freespeech
in NSW can be sourced to the common law. In addition, by the adoption of the Bill of Rights 1689
under the Imperial Acts Application Act 1969, parliamentary free speech has a separate statutory
source.

Article 9 of the Bill of Rights 1689 provides.

The freedom of speech and debates or proceedings in Parliament ought not to be impeached or questioned in
any court or place out of Parliament.

The legd immunity granted by Article 9 is both wide and absolute.’® As the UK Joint Committee
commented in 1999, it is not confined to members:

Article 9 appliesto officers of Parliament and non-memberswho participate in proceedingsin Parliament, such as
witnesses giving evidence to a committee of one of the Houses. In more precise legal language, it protects a
person from legal liability for words spoken or things done in the course of, or for the purpose of or incidental to,
any proceedingsin Parliament .’

Uncertainty exists as to the precise meaning of several aspects of Article 9, notably the phrases:

‘impeached or questioned'; ‘in any court or place out of Parliament’; and ‘ proceedingsin Parliament’.
Three questionsmust be asked. Firt, isthe materia at issue aparliamentary proceeding?If yes, what is
the purpose of admitting that materid into evidence—isit to impeach or question what was said or done
in Parliament? Thirdly, is the materid to be dedt with in a ‘court or place out of Parliament’ ? For
example, isthe materid to be admitted into evidence before aRoyal Commission or such a permanent
commission of inquiry asthe ICAC?

Questions of mixed law and fact are raised in this context. As explained by PA Joseph:

Differences of opinion may arise over the application of article 9 in particular cases. Identifying the purpose for
which a party seeks to adduce evidence of proceedingsin Parliament involves questions of mixed law and fact.
The meaning to be given the words ‘impeached’ and ‘ questioned’ involvesaquestion of law, and the application
of those words so construed involves a question of fact. In Prebblev TVNZ Ltd, the Privy Council doubted

1% (1881) 2 LR (NSW) 18.
106 The prohibition against the use of parliamentary proceedings in court is not absolute. An important
exception relates to the use of extrinsic materials as an aid to statutory interpretation, in NSW
under s. 34 of the Interpretation Act 1987. It makes provision for the use of extrinsic materials for
the aid of statutory interpretation, among them parliamentary committee reports, Second Reading
speeches and any relevant material in Hansard. The use made of such extrinsic materials must be
confined to the ‘ascertainment of the meaning of the provision’ and is restricted to such defined
conditions as where the provision is ‘ambiguous’ or ‘obscure’.

107 Joint Select Committee Upon Parliamentary Privilege, Report: Volume 1 — Report and Proceedings
of the Committee, UK Parliament, Session 1998-99, HL Paper 43-1, HC 214-1, p 17.
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whether the court in Rost v Edwardshad drawn the correct factual inference in excluding evidence under atide
9'108

A generd rule of admissibility has proved notorioudy dusive. Two lines of authority can be noted: one
maingtream and concerned to limit the admissibility of parliamentary proceedingsto the proof of fact—to
prove what was done or said in Parliament ‘as a matter of history’ ;' the other more expansive in
nature, less categorica about prohibiting the questioning or impeaching of intentions, motivesor reasons
found in parliamentary proceedings.

Thislast and minority line of authority is associated with the judgment of Hunt Jin R v Murphy (1986)
5 NSWLR 18. The uncertainty raised by these comments resulted in the passng of the federd
Parliament Privileges Act 1987, section 16 (4) of which prevents absolutely the admission in court
proceedings of any evidence reating to parliamentary evidencetakenin camera. TheAct makesit dear
that R v Murphy does not represent the law at the Commonwedth level.

The narrow interpretation of the immunity granted under Article 9 associated with Hunt J was rejected
by the Privy Coundil in Prebblev TV New Zealand.™° For the present, it isthePrebbl e interpretation
that representsthe prevailing judicia view.™ 1t holdsthat thereis no objection to the use of Hansard to
prove what was done and said in Parliament asamatter of historicd fact; what isnot permissbleisfor
the courts to rely on matters said and done in the House for the purpose of caling those mattersinto
question. The digtinction is between the right to prove the occurrence of parliamentary events, on one
sde, and the prohibition on questioning their propriety, on the other. In particular, it was found in
Prebble tha parties to litigation ‘cannot bring into question anything said or done in the House by
suggesting (Whether by direct evidence, cross-examination, interference or submission) thet the actions

108 PA Joseph, Constitutional and Administrative Law in New Zealand, 2™ edition, Brookers Ltd 2001, p
4009.

19 Della Bosca v Arena [1999] NSWSC 1057 (unreported 27 October 1999) at para 27.

1 [1994] 3 All ER 407; [1995] 1 AC 321. In that case a former Labour Minister, Richard Prebble,

alleged that a TVNZ program had cast him as having conspired with business leaders and public
officials to sell state assets at fire-sale prices in return for donations to the Labour Party. TVNZ
pleaded truth and fair comment and mitigation of damages on the basis of the plaintiff's reputation
as a politician and sought to refer to speeches in the House by the plaintiff and other Ministers. The
Privy Council struck out the evidence TVNZ was seeking to rely on, holding that to impugn, or even
simply to inquire into, a Member’s motives is to ‘impeach’ or ‘question’ and is prohibited. It made no
difference that the plaintiff in the case was an MP. On the other hand, Hansard could be used to
prove what Mr Prebble had said in the House on certain days, or that the State-Owned Enterprises
Act 1986 (which facilitated the sale of state assets) had passed the House and received the Royal
Assent.

m In Laurence v Katter (1996) 141 ALR 447, admittedly in the specific context of s. 16(3) of the
Commonwealth parliamentary privileges legislation, Davies JA was especially unenthusiastic,
suggesting that a case by case approach to admissibility should be adopted (at 490). This was
rejected in Rann v Olsen (at 471) and Prebble approved. Likewise, in the Western Australian case
of Halden v Marks [1995] 17 WAR 447 at 461 it was agreed, by reference to Prebble, that “it is
settled that Article 9 is to be given a wide interpretation”. This was followed in the later case of Re
the Royal Commission into the Use of Executive Power; R v Parry and Others (WASC, unreported,
1 May 1997).
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or words were inspired by improper motives or were untrue or mideading .2

AsKirby Jsadin Egan:

it isimportant to avoid confusion between the right to prove the occurrence of parliamentary events and the
prohibition on questioning their propriety, as for example, suggesting that a member had misled the House or
acted wrongly or from improper motives.

What isto be avoided is not the admission into evidence of parliamentary proceedingsper se, but any
action by acourt that may hinder, impede or impair freedom of speech or debate in Parliament, by the
questioning of motives or by other means. Under thePrebbl e, ‘ questioning’ would indlude establishing
the accuracy of what was sad in parliamentary proceedings or, presumably, offering differing
interpretations of what was said in aparliamentary speech or in evidence before acommittee. A further
congderation is the potentid ‘chilling effect’ on free speech in Parliament. In the words of the Privy
Coundil in Prebble, the bas ¢ concept underlying Article 9 isthe  need to ensure so far aspossiblethat a
member of the legidature and witnesses before committees of the House can speak fredly without fear
that what they will say will later be held againgt them in the courts .**

9.2  Thecaselaw in NSW -thenarrow interpretation of theimmunity against impeaching
or questioning proceedingsin Parliament

9.21 RvMurphy (1986) 5 NSWLR 18
R v Murphy (unreported, 5 June 1985)
R v Foord (unreported, 1985)

9.2.1.1 Key issues and principles: The case law in NSW is baanced precarioudy between the
competing interpretations™ The leading case for the narrow congtruction of the immunity against
impeaching or questioning proceedingsin Parliament isthe judgment of Hunt Jin R v Murphy (1986) 5
NSWLR 18. In that case a High Court judge, Lione Murphy, was being prosecuted for an aleged
offence and the principal Crown witness, the NSW Chief Stipendiary Magistrate Clarence Briese, had
previoudy given evidence to a Select Committee of the Senate to mattersinissuein thetridl.

Hunt J ruled that witnesses could be cross-examined in rdation to the evidence which they had given
before a Senate Select Committee and that this evidence coud be the subject of comment or used to
draw inferences or conclusions. Hunt J held that the only protection given by Article 9 isto prevent
court or smilar proceedings having legal consequencesagaingt aMember of Parliament (or awitness
before a parliamentary committee) where those legal consequences have the effect of preventing that
Member (or committee witness) from exercising their freedom of speech in Parliament (or before a
committes), or of punishing them for having done so.*® That cond usion wasreached after an andysisof

[1994] 3 All ER 407 at 417-418.

s (1998) 195 CLR 424 at 490.

1 [1994] 3 All ER 407 at 415 (Lord Browne-Wilkinson).

1 Hunt J's view was followed in Wright v Advertiser Newspapers Ltd (1990) 53 SASR 416.

e (1986) 5 NSWLR 18 at 30. Hunt J's formulation of the purpose of Article 9 was approved by the Full
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the origind intention and purpose — ‘the rlevant mischief” - behind Article 9, defined by Hunt Jasthe
‘previousavailability in the courts of processeswhereby lega consequenceswerevisited upon members
of Parliament for what they had said and donein Parliament’ (at 30). For Hunt J that was the purpose
for which Article 9 wasformulated and should now provide the context for its proper construction. He
argued:

Freedom of speech in Parliament is not now, nor was it in 1901 or even in 1688, so sensitive a flower that,
although the accuracy and the honesty of what is said by members of Parliament (or witnesses before
parliamentary committees) can be severely challenged in the mediaor in public, it cannot be challenged in the
same way in the courts of law. It is only where legal consequences are to be visited upon such members or
witnesses for what was said or done by them in Parliament that they can be prevented by challengesin the
courts of law from exercising their freedom of speech in Parliament.

He continued:

| cannot accept that any parliament — even one in 1688 — would seriously have intended parties to curial
proceedings to be disadvantaged in this way by denying to them that ordinary incident of litigation simply
because the witness whose credit is attacked, and who will suffer no greater embarrassment that any other
witness, had previously given evidence to a parliamentary committee (at 34).

Hunt Js decison followed two previous Supreme Court cases. in the firg trid of R v Murphy
(unreported, 5 June 1985)™" Cantor J had allowed cross-examination of witnesses in the same
circumstances as Hunt J in the second trid; in R v Foord™® Maxwell J had dlowed similar cross-
examination, to compare evidence given to a committee with that given by a prosecution witnessin
crimind proceedings.

Hunt Jacknowledged that his own reasonsfor admitting the evidencein question were different to those
expressed by Cantor Jinthefirst Murphy trid. According to Hunt J, Justice Cantor had taken a‘more
consarvative view of aticle 9 (at 40).° Cantor Jhad in fact suggested an ‘ adverse effect test” for the
admissbility of parliamentary evidence, atest that could encompasstheideaof the‘ chilling effect’ on
Article 9. It was formulated as follows:

Court of the South Australian Supreme Court in Wright and Advertiser Newspaper s Ltd v Lewis
(1990) 53 SASR 416. The plaintiff, a Member of the South Australian House of Assembly, made an
allegation in the House that the first defendant, Wright, had obtained an advantage as a result of a
close association with a former Government. Wright wrote a letter to the second defendant, a
newspaper, which published it. The letter accused the MP (the plaintiff) of abusing his parliamentary
privilege and of cheap political opportunism. The MP sued alleging that the letter was libellous. The
defendant pleaded justification, qualified privilege and fair comment. The case was therefore one in
which the plaintiff's integrity in making statements in the House was determinative of the action: the
letter was plainly defamatory and unless the defendants could challenge the truthfulness of what the
plaintiff had said in Parliament, they had no defence.

u The date on which the first trial commenced.

18 (unreported, 1985).
1 For a commentary on the two cases see —H Evans, ‘Parliamentary privilege: reasons of Mr Justice
Hunt’ (Autumn 1987) Legislative Studies 24. H Evans, ‘Parliamentary privilege: the reasons of Mr
Justice Cantor’ (Autumn 1986) Legislative Studies 24.
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thewords ‘impeached or questioned’ carry with them a concept of having an adverse effect upon the freedom of
speech or upon debate in Parliament or upon proceedings in Parliament.

He went on to say:

| am of the view that the revelation in a Court of Law of what was said in a House of Parliament does not
necessarily impeach or question what was said in Parliament. Thisis so whether the revelation occurs by the
introduction into evidence of acopy of Hansard or by a question put to awitness in cross-examination.

On the questions of law and fact at issue, Cantor J had thisto say:

| have reached the conclusion that the questioning of witnesses called in thistrial asto what they said beforethe
committee of the Senate does not necessarily amount to a breach of parliamentary privilege as being necessarily
contrary to the Bill of Rights 1688. In respect of each question put to each witness | would have to reach a
conclusion whether, on the construction | have given to Article 9, the question doesimpeach or question the
evidence given by the witness before the Senate committee.

He ended on areassuring note, stating:

| do not mean to convey by what | have already said that | will countenance evidence being introduced into the
trial which clearly impeaches or questions the freedom of speech or debate or of proceedingsin Parliament in
breach of Article9 of the Bill of Rights.

Another amto Cantor J sreasoning concerned the need to balance the prohibition contained in Article
9 againg the requirements of court proceedings. Of the competing interests at stake, he commented:

It seemsclear to methat if | balance these competing interests one against the other the harm likely to be doneto
the administration of criminal justice in this trial would far outweigh any harm which might be done to the
institution of the Senate.

The comment wasmadein Odgers' Australian Senate Practice that theeffect of both judgmentsinthe
Murphy matter ‘was that the prosecution and the defence made free use of the evidence given before
the Senate committees for their respective purposes '

9.2.1.2 Background: This chain of events was st in mation by the publication in the Age on 2
February 1984 of an articletitled * Secret tapes of judge’, featuring transcripts of tapesthat referredtoa
conversation held in 1979 between Murphy, the solicitor Morgan Ryan and Abe Saffron. In March
1984 the firgt of two Senate Select Committees (the Senate Select Committee on the Conduct of a
Judge) was established to decide on the authenticity of the Age tapes and whether Murphy’ s conduct
involved ‘mishehaviour’ that could provide grounds for removal from judicid office under s. 72 of the
Commonwealth Congtitution. Briese gave evidence beforethis Committee that aleged that Murphy hed
attempted to pervert the course of justice. Specificdly, Briesse dleged that Murphy had sought to
influencehimto causethe Stipendiary Magidtrate, Kevin Jones, to act otherwise thanin accordance with
his duty in respect to the hearing of committal proceedingsagaingt Morgan Ryan on charges of forgery
and conspiracy. With thefirst Select Committee divided, asecond was established and thisreported on
31 October 1984. By thistime afurther alegation had been made by Judge Paul Flamery of the NSW
Digtrict Court, the presding judge a Ryan'strid in July 1983. Four of the sx members of the second

120 Odgers’ Australian Senate Practice, 9" edition, p 36.
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Sdect Committee concluded that Murphy could not be guilty of any crimind offence, but five found he
could beguilty of *misbehaviour’ warranting removal. In November 1984 the decision wastaken by the
Commonwedth DPP, lan Temby, to prosecute Murphy on two charges of attempting to pervert the
course of justice, one arising from the Briese alegation, the other from Flannery’s*** Thetria before
Cantor J began on 5 June 1985 and on 5 July the jury returned verdicts of guilty on the first (Briese)

count and not guilty on the second (Hannery) count. The guilty verdict went on gpped to aspecificaly
condtituted five judge bench of the NSW Supreme Court (Sitting as both a Court of Apped and aCourt
of Crimina Apped). On 28 November 1985 it quashed Murphy’s conviction and ordered a new

tria.*?> On 28 April 1986, thejury at the second trial (presided over by Justice Hunt) acquitted Murphy

on the Briese charge.'®

It was in advance of that second tria, on 8 April 1986, that Hunt J handed down his judgment.

As noted, his decison followed two previous Supreme Court cases: in the firgt trid of R v Murphy
(unreported, 5 June 1985)'** Cantor J had alowed cross-examination of witnesses in the same
circumstances as Hunt Jin the second trid; in R v Foord (unreported, 1985) Maxwell Jhad dlowed
gmilar cross-examinaion, to compare evidence given to acommittee with that given by a prosecution
witrness in criminal proceedings. These cases had a common background, in that they arose from
charges aleging to attempts to pervert the course of justice. Judge Foord of the NSW Didtrict Court
was charged on 21 November 1984 on two counts of attempting to pervert the course of judticein
relaion to the committal proceedings and tria of Morgan Ryan. He was dleged to have gpproached
Briese and Hannery in circumstances Smilar to those dleged in the Murphy case.

Foord was acquitted of such charges in October 1985. In September 1986 Professor Tony Vinson
released his report dealing with the sentencing of drug casesin the Digtrict Court between 1980 and
1982, which purported to find that a particular judge had exercised leniency in deding with clients of a
particular solicitor. It was reveded later that Justice Foord was the judge in question. He was stood
down fromthe Digtrict Court for athird timein September 1986 and resigned on medica grounds later
that year.’® One consequence of these and other evertswas the passing of theJudicial Officers Act
1986, establishing aformalized system of judicia accountability. *2°

2 Crimes Act 1914 (Cth), s.43.

122 R v Murphy (1985) 4 NSWLR 42.

123

This account is based on — AR Blackshield, ‘The Murphy Affair’ in Lionel Murphy: A Radical Judge,
edited by JA Scutt, McCulloch Publishing 1987, pp 230-57.

124 The date on which the first trial commenced.
1 E Whitton, Can of Worms, The Fairfax Library 1986, p 280.

126 This account is based on - V Morabito, ‘The Judicial Officers Act 1986 (NSW): A dangerous
precedent or a model to be followed?’ (1993) 16 UNSW Law Journal 481 at 482-85.



Principles, Personalities and Politics: Parliamentary Privilege Casesin NSW 43

9.2.2 Rv Saffron (unreported, 21 August 1987)

Subsequent to the 1986 decision of Hunt J, in R v Saffron (unreported, 21 August 1987) the Didtrict
Court dlowed in camera evidence of the select committee of the NSW Legidative Assembly to be
subpoenaed and made availablefor use by the defence, specificdly toimpeach the credit of awitnessat
the trid. The Sdect Committee in question was that upon Progtitution that reported in April 1986 to
which in camera evidence was submitted by a Mr James McCartney Anderson, a former business
partner of Abe Saffron. It was reported that Anderson ‘ made serious alegations concerning crimind
aspects of progtitution’ . On 19 August counsel instructed by the Spesker was granted leave to
appear as amici curiae before Loveday Jto argue that the subpoenaissued on behaf of the Nationa
Crime Authority should be set aside. The arguments that the production of the in camera evidence
would breach Article 9 and, in the dternative, that it should not be produced on the grounds of public
interest immunity were rejected. The gpproach of Hunt Jwas adopted and the decision of CarruthersJ
inJackson (see bel ow) was digtinguished on the ground that in that case the * Crown intended directly to
question what was said in proceedingsin the House' . Remarkably, Loveday Jdid not think thiswould
aoply in Saffron, despite that fact that

what is sought to be achieved isto attack the credit and to allege by inference therefore that what was said by
Mr Anderson in the committal proceedings and presumably at the trial was not of truth and to do this by
reference to what he had said on aprior occasion, namely, before the Select Committee.

9.3  Thecaselawin NSW —thebroad inter pretation of theimmunity against impeaching or
guestioning proceedingsin Par liament

9.3.1 Mundey v Askin [1982] 2 NSWLR 369

9.3.1.1 Key issues and principles: Tending to support the more maingream interpretation of the
immunity granted by Artide 9is Mundey v Askin.*?® Thisis an instance from NSW of a defamation
action arisng from an election speech. Although reported in 1982, it wasin fact heard in July 1975. In
that case, Hansard was admitted into evidence to prove, as afact, that certain things had been said in
the course of a debate in the NSW Legidative Assembly. The NSW Court of Apped said that ‘there
was ho question of any further examination of the circumstancesin which the debate had taken place or
the motives of the participants, or of anything elsewhich might infringe the privilege...’ *° Distinguished
wasthe UK caseof Church of Scientology of California v Johnson-Smith[1972] 1 QB 522 where
it was ‘held that what was said or done in Parliament in the course of proceedings there could not be
examined outs de Parliament for the purpose of supporting a cause of action, even though the cause of
action itsdlf arose out of something done outside Parliament’.**® The Court of Appeal said that thet
‘principle had nothing to do with the present case... Theratio of Johnson-Smith’ s case therefore does

2 Select Committee of the Legislative Assembly upon Prostitution, p 219.

128 [1982] 2 NSWLR 369.
12 [1982] 2 NSWLR 369at 373.

130 [1982] 2 NSWLR 369at 373.
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not apply’.*** Quoted with approval from that case was the statement of Browne Jthat Hansard could

be admitted ‘smply as evidence of fact, what wasin fact said in the House, on a particular day by a
particular person’.

In Mundey Hansard was admitted on behaf of Askin who sought to prove that the subject of industrid
violence and lawlessnessiin aid of political demands had been debated in the Legidative Assembly, a
fact that wasrelevant to hisdefence of qualified protection under s. 17 (h) of theDefamation Act 1958
(NSW).

9.3.1.2 Background: The parties were the Premier from 1965 to 1975, Sir Robert Askin, and the
high-profile trade unionist Jack Mundey, leader of the * green bans movement’. Mundey was from the
Atherton Tableland in North Queendand where he bornin 1932. In 1952 he came down to Sydney to
play rugby league for Parramatta and found work as a builder’s labourer. By 1968 he was el ected
Secretary of the NSW branch of the BLF, aposition heheld till 1973. Hewasa so an active member of
the Australian Communist Party. The green bans movement in NSW, where the BLF refused to work
on environmentaly undesirable projects, ran from 1971 to 1975 (it had originated in 1970 in Victoria).
The firg campaign was to save Kdly's Bush on the harbour foreshore & Hunter's Hill from
development.*** Askin and his government were a constant target of Mundey's. The hostility was
reciprocated. In the 1972 eection campaign, a ameeting held at Sydney Town Hall, Askin referred to
Mundey and other |abor leaders as ‘vermin’ and the imputation was made that he and others would
threaten the then Prime Minigter (Gough Whitlam) if their demands were not met.

9.3.2 Henning v Australian Consolidated Press[1982] 2 NSWLR 374

The doctrine in Mundey was gpproved by Hunt Jin Henning v Australian Consolidated Press
[1982] 2 NSWLR 374. This was a defamation case concerning what had been said in the House of
Representation, in relaion to which counsd for Austrdian Consolidated Press sought to tender the
relevant part of Hansard. Of the immunity afforded by parliamentary privilege, Hunt J said:

Parliamentary privilege is properly invoked to prevent any inquiry into the motives and intentions of members of
Parliament in relation to anything they said or did in Parliament...But that principle, asthe Court of Appeal said
in Mundey v Askin, has nothing to do with the case where all that the copy of Hansard was tendered to prove
was the very fact which it proclaimed to the world, namely that a particular statement had been made by a
particular Membersin the House (at 375).

Onthe other hand, Hunt Jwrote scathingly about the report of the Privileges Committee of theHouseof
Representatives (PP No 154/1980) deding with Uren v John Fairfax and Sons Ltd [1979] 2
NSWLR 287. Concerns expressed by the Committee about the circumstances in which Uren had
answered interrogatories, that reference to Hansard ‘ could have been used as a spring-board’, were
swept aside with the statement:

3L [1982] 2 NSWLR 369at 373.

132 V Burgmann, Unions and the Environment, ACF 2002, p 7. For a full account see M and V

Burgmann, Green Bans, Red Union, UNSW Press 1998.
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The Privileges Committee, learned no doubt though those gentlemen maybe in matters other than the law, does
not appear to have considered the decision of the Court of Appeal in Mundey v Askin...which held that the
tender of such a Hansard report to prove as afact that something was said in Parliament did not constitute a
breach of parliamentary privilege (at 375).

9.3.3 RvJackson (1987) 8 NSWLR 116

9.3.3.1 Key issues and principles: More clearly supportive of the mainstream interpretationis R v
Jackson. Thisisan instance of acase where aformer member of the NSW Legidative Assembly hed
been charged with a crimina offence involving proof of corruption, an offence committed outside the
course of parliamentary proceedings. The Crown Prosecutor proposed to tender two extracts from
Hansard: one from 20 October 1983, recording a question without notice to Jackson as Minister
regarding his relationship with his co-accused, Keith Harris; the second from 1 November 1983, by
which time Jackson had resigned from the Wran Ministry, concerning aspeech in the House by Jackson
upon amoation by the Leader of the Opposition (Nick Greiner) for the adjournment of the House to
discuss Jackson's resignation. Carruthers J commented that the prosecution argued that evidence of
what had been said in Parliament was admissible:

In support of the tender, the Crown submitted that the evidence was admissible in that the statements made by
Jackson in the House on both occasions related to material issuesin trial and were, by reference to the other
evidenceinthetrial, patently untrue...Counsel for Jackson objected to the tender and counsel for the Speaker of
the House of Legislative Assembly appeared before me as amici curiae to argue that the admission of such
evidence would offend against parliamentary privilege (at 117).

Regecting the submisson, Carruthers J digtinguished the case from Mundey, stating ‘Here the
prosecution sought to do far more than merely prove what Jackson said in the House. It sought in
support of its case to establish that Jackson told lies in the House in relation to matters which were
materia issues in the trid.. ***According to Carruthers J, this would have involved an inquiry into
Jackson's ‘motives and intentions in what he said in the House', something which, in turn, would
necessxily involve ‘an impeaching or questioning' by the court of debates or proceedings in
Parliament.***

Reliance was placed on oversesas jurisprudence, notably Rv Secretary of State for trade; Ex parte
Anderson Strathclyde plc [1983] All ER 233, said to be authority for the proposition that ‘what has
been said or donein Parliament cannot be used to support aground for relief in proceedingsfor judicia
review in respect of something which occurred outsde Parliament’ (at 119). On the bass of this
jurisprudence Carruthers J concluded that Article 9 should be ‘widdy construed’ to ensure that ‘a
member of Parliament should be able to speek in Parliament with impunity and without any fear of the
conseguences (quoting Gibbs ACJ in Sankey v Whitlam (1978) 142 CLR 1). It was noted that
English and American authorities stress both the ‘immense higtorical importance of article 9’ and that
‘the privileges and rights of Parliament go beyond the interests of an individua member of Parliament
and are necessary to represent theinterests of Parliament asawhol€’ (at 121). Article9wassaidto go
‘to the very heart of the democratic system of government’ (at 121). Carruthers J could not agree with
the interpretation suggested by Hunt Jin Murphy of the mischief that Article 9 sought to cure, Sating:

13 (1987) 8 NSWLR 116 at 120.

34 (1987) 8 NSWLR 116 at 120.
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The ambit of article 9 isamatter upon which minds may readily differ. With unfeigned respect to the views of
Hunt J, | am unable to adopt the narrow construction of article 9 which he propounds.

In my view the mischief which article 9 sought to cure encompasses the use of Hansard in circumstances such as
the present, ie, the assertion by the Crown that a member of Parliament told lies in the House which were
eloquent of his guilt of a criminal offence, the foundation for which was not something done or said in the
Parliament (at 121).

9.3.3.2 Background: Born in Wagga Wagga in 1928, before entering Parliament Rex Frederick
Jackson was a professond boxer (under the name Tommy Jackson). He was a member of the
Legidative Assembly from 1955 to 1986, initidly for Bulli, then from 1971 for Heathcote. In October
1981 he was made Minister for Corrective Services, a post he retained till 27 October 1983 (from 1
February 1983 he was also Minigter for Roads). In his capacity as Minister for Corrective Serviceshe
introduced a prisoner early reease scheme. Following media clams that some prisoners were buying
their way out of gaol, the production of disturbing taped evidence by the federd police and a public
inquiry headed by Justice Sattery, Jackson and four otherswere charged with conspiracy relaing to the
release of prisoners from Broken Hill gaol between October 1982 and June 1983. At hisfird trid the
jury failed to reach averdict.* At hissecond trial hewas convicted and served aterm of imprisonment.

9.34 NSW AMA v Minister for Health (1992) 26 NSWLR 114

The caseis an ingtance from NSW of where permission to adduce in evidence areport of the Public
Accounts Committee was sought by the Minister of Hedth and Community Servicesin the context of
arbitration proceedings to determine pay and conditions for visting medica officers. The report in
guestion wasthe PAC’ sReport on Paymentsto Visiting Medical Officers No 45 of June 1989. For
its part, the Audtrdian Medica Association argued that, if the report were admitted into evidence, it
would criticise its reasoning and findings. Hungerford J answered a least three questions relevant to

parliamentary privilege.

Onewasthat the committee report wasa'‘ proceeding in Parliament’ . Inarriving a that view heregjected
the submission, made on the Minister’ s behdf, that * there had to be a geographica nexus between the
proceedingsin question and with the House asbeing ‘in’ that place’ (at 123). It was submitted that the
committee was not redtricted to hearing witnesses and carrying out its functions within the wals of the
House so that it could not be a proceeding in Parliament.

Secondly, it was found that parliamentary privilegeis not breached by the examination of acommittee
report onaprovisona basisto determine whether itsadmissioninto evidence might involve abreach of

parliamentary privilege.

Thirdly, asto the admissibility of the committee report, Hungerford J gpplied apurposivetest. That is,
hefound that the report was admissiblein evidenceto prove objective events, but not for the purpose of
establishing the accuracy of the report’s facts and conclusons. Rgecting Hunt J s interpretation in

% E Whitton, n 125, pp 213-5.
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Murphy, Hungerford J ruled:

My own view isthat the tender of the PAC Report would inevitably result in adirect and critical challengeto the
material contained in it asfinalized by the committee. That would represent a challenge to the functions of the
committee and the way in which it has performed those functions. Such aprocess would strike, in my view, at the
whole basisfor Parliamentary privilege asit has evolved, and would result in the Public Accounts Committee
report being impeached and questioned contrary to art 9

of the Bill of Rights..."®.

In summary, he concluded:

| would be prepared to admit into evidence, if otherwise admissible, the PAC Report as relevant evidence of an
event in the manner indicated in these reasons. | reject the PAC Report from evidence for the purposes of
establishing the facts and opinions therein as being contrary to parliamentary privilege.”*’

Noted by Hungerford J was that the AMA had petitioned the Spesker and the members of the
Legidaive Assembly for Parliament to walveits privilege to the extent necessary to avoid any breach of
privilege by its proposed examination and comment upon the PAC Report. Noted, too, was that the
Legidative Assembly had dedlined to waive its privileges'*® The question of waiver of privilege is
discussed below, in relation to Arena v Nader .

9.4  ‘Proceedingsin Parliament’ — Members informants
9.4.1 RvGrassby (1991) 55 A Crim R 419

Unusud isthe NSW Supreme Court case of R v Grassby here a charge of crimina defamation was
brought againgt aformer federd Minister who, it was claimed, had supplied adefamatory document to
Michael John Maher, amember of the NSW L egidative Assembly for Drummoynefrom 1973 to 1982.
Albert Jaime Grassby was dso & one time a member of the NSW Legidaive Assembly for

Murumbidgee from 1965 to 1969, when he resigned to serve as a member of the House of
Representativesfor the Riverina. He served in that capacity from 1969 to 1974, acting as Minister for
Immigration from 1972 to 1974 in the Whitlam Minidtry.

Controversy dogged Grassby's career in the 1980s. Among other things, the charge of crimind

defamation related to the publication by him of athree and a haf page document to Maher, which
included a number of defamatory imputations concerning the murder of Dondd MacK ay. Grassby was
subsequently called to give evidence before the Nagleinquiry into circumstances surrounding the NSW
police investigation into that murder. There he was examined as to the source of the documents he had
given Maher and related matters.

In the case of Grassby he then sought a stay of proceedings on a number of grounds, including the
argument that he could not recelve a fair trid because parliamentary privilege would prevent the

13 (1992) 26 NSWLR 114 at 128.
w7 (1992) 26 NSWLR 114 at 129.

138 (1992) 26 NSWLR 114 at 117 and129.
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adducing of evidence relaing to the performance by Maher of his parliamentary functions. Allen Jwas
not persuaded, stating:

What in fact Mr Maher did say in the House isrecorded in Hansard. Parliamentary privilege does not preclude
evidence of what it is that Hansard records as having been said. What, at most, it precludes the Court from
doing, so far asrelevant, is subjecting what a member said in the House to scrutiny to determine or examinethe
member’ s motives, intentions, honesty or truthfulnessin what he said in other words, to adopt the language of
Article 9, to impeach or question that is said.**

Asto the question of fact before him, Allen J concluded:

It has not been shown that any such impeachment or questioning of what Mr Maher sadintheHouseislikely
to be relevant to any issuein thetrial in the present case.'®

In the dternative, counsd for Grassby had argued that the information provided to Maher was itself

protected as a ‘ proceeding in Parliament’ and that, as the informant, he should be granted absolute
privilege. This, too, was rgjected by Allen Jwho held that privilege did not attach to communications
between informants and members, even if the information is subsequently used in proceedings in

Parliament and irrespective of whether theinformation was actively sought by the member or otherwise,
Allen Jsad:

Thusit is appropriate that a parliamentarian has absolute immunity in respect of what he doesin the exercise of
his dutiesin the course of proceedingsin the House. Thereisno warrant to give such an absolute immunity to
any person who seeks to persuade him to say something in the House. To the extent that immunity to such
person is appropriate and recognized by the law it is one of qualified privilege — that is privilege defeasible by
malice.*

He continued:

The conduct in the House of a parliamentarian cannot be impugned in any court. The fearless performance of his
high office requires that he enjoys that protection. It is his freedom of speech which Article 9 outs beyond
impeachment or questioning in any court. It is not the freedom of speech of anyone else.'*

Theimpact, if any, of the mgority decision of the Queendand Supreme Court in O’ Cheev Rowley™®
on this conclusion is in doubt, in part because the protection provided by Article 9 may not be

139 (1991) 55 A Crim R 419 at 432.
140 (1991) 55 A Crim R 419 at 432.
14 (1991) 55 A Crim R 419 at 428.
142 (1991) 55 A Crim R 419 at 429.

s There a Senator was sued for remarks made outside Parliament about a matter he had previously

raised in the House. At first instance, the Queensland Supreme Court had ordered that he produce
for inspection documents for which the Senator claimed the protection of parliamentary privilege
(including communications from constituents, none of which had been tabled in the House or
submitted to any parliamentary committee). On appeal it was held that both Article 9 and s. 16(2) of
the Commonwealth Act exempted from discovery those documents forming part of parliamentary
proceedings. However, what constituted such proceedings depended in this case on the statutory
definition.
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equivaent to that provided under the federd dtatute. In that case it was held that paragraph (c) of s.
16(2) of the Commonwealth Parliamentary Privileges Act 1987 — the preparation of adocument for
purposes of or incidentd to the transacting of any such business - covers documents sent by strangers
to Federa MPsbut only if the member chooses to keep the documents and uses them for the purpose
of transacting parliamentary business. On the interpretation of the section, McPherson JA stated:

By s16(2) of the 1987 Act proceedingsin Parliament include the preparation of adocument for purposes of or
incidental to the transacting of any business of aHouse. More generally, such proceedingsinclude all acts done
for such purposes, together with any actsthat are incidental to them. Bringing documentsinto existence for such
purpose; or, for those purposes, collecting or assembling them; or coming into possession of them, are therefore
capable of amounting to “proceedingsin Parliament” **

Contrast the above decison with Rowley v Armstrong (2000) QSC 88 where a single judge of the
Queendand Supreme Court held that, in making a communication to a member of Parliament ,
informants are protected by qudified privilege only. Jones Jdid not ask whether an act had been done
with respect to the relevant documents, but declared that an informant in making acommunication to a
member is not regarded as paticipating in ‘proceedings in Parliament’. Grassby was cited with
gpprovd. As noted by Campbell, the decision in Rowley v Armstrong has met with criticism from the
Clerk of the Senate and others.'* In effect, communications between members and othersremainsan
uncertain areain the law of parliamentary privilege*

9.5  ‘Proceedingsin Parliament’ and the disclosure and production of documents
9.5.1 Policev Dyers (unreported 1994)

The outcome in the Saffron case can be contrasted with that in Police v Dyerswhereimmunity from
subpoenawas granted to documentsin the possession of amember of the Legidative Council, Stephen
Bruce Mutch. Interms of the scope of the immunity granted to ‘ proceedingsin Parliament’, the caseis
an instance of where documents that had been used by a member to transact parliamentary business
were accorded protection by Article 9 of the Bill of Rights 1689.

The case involved proceedings againg the religious group known as Kenja and the subpoenad
documentsincluded records of interview, statements, correspondence, diary notes, memorandums, tgpe
recordings and facamilies. The member had raised matters relevant to the group on at least three
occasions in the House and he damed both parliamentary privilege and public interest immunity as

14 (1997) 150 ALR 199at 215. A disputed application of the O'Chee approach, admittedly to the
Commonwealth Act, is found in Rowley v Armstrong [2000] QSC 88 where Jones J did not ask
whether an act had been done with respect to the relevant documents, but declared that an
informant in making a communication to a member is not regarded as participating in “proceedings
in Parliament”.

s Campbell, n 36, p 239. For a critical commentary on the decision see — The Senate Committee of

Privileges, 92™ Report - Matters Arising from 67" Report of the Committee of Privileges, The

Parliament of the Commonwealth of Australia, 2000.

16 For a discussion of the case law see - Parliament of NSW, Legislative Council Standing Committee

on Parliamentary Privilege and Ethics, Parliamentary Privilege and Seizure of Documents by ICAC,

Report 25, December 2003,
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groundsfor refusing to ddiver the relevant documentsto the court. The Presdent, Max Willis, informed
the House:

| view this matter most seriously asit hasthe potential to impair the privileges of every individual member of the
House and to jeopardise the continued performance of the constitutional dutiesof honourable membersthat are
so vital to theworkings of our democratic system. The acquisition of information by honourable membersfor use
in proceedingsin the House is necessary and essential to the proper functioning and exercise of the powers and
functions that the House is required to execute.**’

In the event, privilege was granted to the documents on the two grounds requested, abeit reluctantly.
According to the President, the Crown Solicitor who represented the member said that the magistrate
had commented that hisdecison ‘ wasreached with somedifficulty” and that ‘ other magistrates may well

have come to a different view in this case’ .1*® Later cases from other jurisdictions, notably O’ Chee v
Rowley (1997) 150 ALR 199 and Crane v Gething (2000) 169 ALR 727" tend to support the
observation that the protection offered to * proceedingsin Parliament’ remains as unsettled area of the
law of parliamentary privilege.

9.6 Repetition of ssatements made in Parliament outside Par liament

9.6.1 Commonwealth Bank of Australia v Malouf and Davridge Pty Ltd (unreported 10
December 1996)

Theruleisthat parliamentary privilege does not extend to provide absol ute protection for the repetition
outside Parliament of what was said in Parliament. This gpplies both to members and otherswho may
seek to republish extracts from Hansard, as was the point a issue in Commonwealth Bank of
Australia v Malouf and Davridge Pty Ltdwhereanon-member sought to republish such extractsin
the course of litigation. In these circumstancesiit is qudified, not absolute, privilege that gpplies.

Inthiscase Judtice Levine of the NSW Supreme Court issued an interl ocutory injunction suppressing the
digtribution of extracts from Hansard of 12 November 1996 in which a member of the Legidative
Assembly, Peter Nagle, had set out the details of along-running dispute between the partiesto the case.
The Commonwed th Bank was granted an order preventing Mr Maouf from republishing, inwholeor in
part, the extract of Hansard. Justice Levine emphasised that ‘It is the defendant’s proposed

dissemination of thispublication that isthe nub of the gpplication nat, asit cannot be, any conduct on the
part of the Member of Parliament’. He confirmed that the repetition outside Parliament of statements
madein it are only protected by qudified privilege, dating:

It istrite to observe that aMember of Parliament is protected by absolute privilegein relation to what he saysin
Parliament. That privilege does not extend to a person who reportsor repeats outside Parliament that whichis
said in Parliament. The privilege available to a publisher of areport of the proceedinsg of Parliament is qualified.
It has been so at common law and in my view clearly isin the light of the provisions of the DefamationAct 1974,

wr NSWPD, 22.9.94, p 3495.

18 26" Presiding Officers and Clerks Conference, Port Morseby, Report of Proceedings, p 25.

19 Documents held by a Senator in his electorate and parliamentary offices, relating to his travel
arrangements, were found by a single judge of the Federal Court not to constitute proceedings in
Parliament.
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What isit that qualifiesthat privilege? Shortly stated, it is that the publication of the report...must be in good
faith for public information or the advancement of education.

It was found that Mr Maouf’ s proposed republication of Hansard was not in good faith and, for that
reason, the Commonweslth Bank was entitled to the order it sought.*

9.6.2 DellaBoscav Arena[1999] NSWSC 1057 (unreported, 27 October 1999)

While there are no decided cases in NSW, the rule that parliamentary privilege does not extend to
protect amember who repeets outs de Parliament alegations made about anamed person in the course
of parliamentary debates has been confirmed by severd out of court settlements in this State. Most
recent is the reported settlement of the defamation case brought by John Della Bosca againgt former
MLC, Franca Arena for repeating, during a Labor Party caucus meeting and in radio and TV

interviews, daims first made in the Coundil of a ‘high level pedophile cover up’ > At a preliminary
dage, in Della Bosca v Arena the plaintiff pleaded that during a meeting of the NSW Parliamentary
Labor Caucus, while not naming specific persons, Mrs Arenasad ‘| stand by the comments that |
made over this matter and | believe that there has been a massive cover up to protect certain
paedophiles organised through the Wood Royd Commission involving meetings with various parties .
The relevant issues were consdered, though not decided upon, by Justice Levine who was not
persuaded that the proceedings should be stayed at that point on the ground that the particular cause of
action would ‘ canvass Hansard' .*?

Asto whether proceedings in Caucus are ‘ parliamentary proceedings, Levine J concluded that ‘the
question of whether or not proceedingsof “Caucus’ are embraced by the doctrine of absolute privilege
in relation to the proceedings of Parliament is dearly an arguable one’.**® In arriving & this view he
rlied mainly on Rata v Attorney-General, a High Court of New Zedand case from 1997 where
Master Thompson held that, Caucus beingintegrd to the parliamentary system, in theinterest of ‘ robust
debate’ what is said there must be absolutely privileged. He concluded:

(@) As amatter of principle the caucus system as it has developed in New Zealand is an integral part of the
parliamentary process and that all matters transacted in caucus are inextricably linked to Parliament...

(b) If that general proposition is wrong then any discussion and related papers will be privileged when they
relate to the passage of legislation (present or future) or any matter which is before the House...**

10 Of the decision it has been said that it was the first time an Australian court had agreed that an

organization has ‘the power to apply to a court to gag a person who wants to use outside
Parliament what was said in Parliament if it can make out a case of contempt, defamation or bad
faith’: ‘Aggrieved bank customer stopped from publishing Hansard extract’, The Sydney Morning
Herald, 11 December 1996.

1L ‘Arena to pay Della Bosca $25,000’, The Sydney Morning Herald, 7 February 2001.
12 Della Bosca v Arena [1999] NSWSC 1057 (unreported, 27 October 1999) at para 31.
13 [1999] NSWSC 1057 (unreported, 27 October 1999) at para 24.

> Rata v A-G (1997) 10 PRNZ 304 at 313.
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Thisiscontrary to thetraditiona view that party caucuses are not regarded as proceedingsin Parliament
even though they occur within its precincts™ In fact, the decisionin Rata has been criticized by David
McGee, Clerk of the New Zedand House of Representatives who cdled it a ‘perverse
interpretation’.™® Equally critical of the gpproach taken in Rata is PA Joseph, for whom the decision
was ‘without precedent or support’. According to Joseph:

Caucus meetings do not qualify as ‘ proceedingsin Parliament’. Caucus does not transact the business of the
House but is a party-political meeting for coordinating strategies that may or may no relate to proceedingsin
Parliament....The correct view isthat political meetings are not proceedingsin Parliament and lack protection of
parliamentary privilege.”’

9.7  Walver of parliamentary privilege
9.7.1 Arenav Nader (1997) 42 NSWLR 427; Arena v Nader (1997) 71 ALJR 1604

9.7.1.1 Key issues and principles: It is accepted that neither an individua member nor a House of
Parliament can waive the protection granted by Article 9. The exception iswherelegidationisin place
authorizing waiver, as in the case of s. 13 of the Defamation Act 1996 (UK) and under the Special
Commissions of Inquiry Amendment Act 1997 (NSW).

This last piece of legidation inserted a new Part 4A (ss. 33A-33H) into the principa Act. Section
33B(1) provided that a House of Parliament may, by resolution, authorise an inquiry into a ‘ matter
relaing to parliamentary proceedings within or before the House or one of its committees...”. Section
33D(2) then provided that aHouse of Parliament that passes such aresolution may, ‘ by the sameor any
later resolution, declarethat parliamentary privilegeiswaived in connection with the Specid Commisson
to such extent asispecified inthedeclaration’. Thiswaiving of privilegeisqudified by s. 33D(3), which
would permit amember of Parliament to assert parliamentary privilegeontheir own behdf. Thens. 33G
providesthat Part 4A ‘ has effect despite any other Act, any Imperia Act or any other law’. The 1997
Act was intended, therefore, to operate despite any possible infringement of the freedom of
parliamentary speech, as enshrined under Article 9. However, this new Part 4A was, by s. 33H, to
expire at the end of the period of six months commencing from the date of enactment.

Asformulated by Campbdl, Part 4A was designed to ensure:

The Government could not proceed with its plans to have a specid commission of inquiry
gppointed to inquireinto and report on Mrs Arend s accusations unlessthe Legidative Council

% Explanatory Note, Parliamentary Privilege Bill 1994 (NZ), p 9; R v Turnbull [1958] Tas SR 80 at 84.
16 D, McGee, ‘Parliament and Caucus’, New Zealand Law Journal, April 1997, p 138. According to
McGee, ‘The Master’s conclusion that caucus is now legally an integral part of Parliament in New
Zealand is a radical one indeed. As he acknowledges, this is not the view of textbook writers in New
Zealand who have commented on the meaning of proceedings in Parliament (McGee, Parliamentary
Practice in New Zealand (2™ ed., 1994), pp 69-70 and Joseph, Constitutional and Administrative
Law in New Zealand (1993), p 363). Nor is it the view in Canada (Maginot, Parliamentary Privilege in
Canada (1982), p 87).

7 PA Joseph, Constitutional and Administrative Law in New Zealand, 2™ ed, Brookers, Wellington,
2001, pp 402-3.
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resolved to authorise the Governor to issue such acommission, and did so by vote of at least
two-thirds of the members present and voting.

If the Legidative Council S0 resolved, it could also make a declaration waiving parliamentary
privilege, to the extent specified in the declaration.

Such a declaration by the Council would authorise Mrs Arena to give evidence before the
gpeciad commission if she choseto do o, unlessthat declaration provided otherwise.

Such adeclaration would not, however, operate to waive parliamentary privilege to the extent
that Mrs Arena could assert it in reation to what she had said or done in parliamentary
proceedings.

The report of the specid commission would have to be furnished to the Legidative Council as
well asto the Governor.*®

In Arena v Nader the Court of Apped uphed the conditutiona vaidity of the 1997 Act and
subsequently special leaveto gpped to the High Court wasrefused. Beforethe Court of Apped severd
grounds of invaidity were asserted, including

The State Parliaments are an integrd part of the federd system and their indtitutiona integrity
must be preserved. Relying on Kable v DPP, it was clamed the Act breached that integyity.
The Act breached the conditutionad freedom of politicd communication implied in the
Commonweslth Congtitution.*>

Contrary to s106 of the Commonwedth Constitution, the Act amounted to an aitempt to dter a
State Condtitution retrospectively.

The Act dtered the powers of the Legidative Council which, under s. 7A of theConstitution
Act 1902 (NSW), had to be the subject of a referendum. A purposive construction of the
section was applied by the Court in response, arguing that theword * dtered” wasonly intended
to refer to the ‘diminution or limitation’ of the Council’ s powers. The dteraion under the Act,
on the other hand, increased the Council’ s power in respect to parliamentary privilege.

A member’ sindividud right to parliamentary privilege enabled amember to veto any inquiry as
to what has been said in the House. Againg this, the Court confirmed that the immunity
provided by parliamentary privilege to individua membersisnot a‘persond privilege but an
“atribute of their office’.** In other words, dthough it may be exercised by an individud
member, parliamentary privilege is a right of the Parliament. The Court of Apped found,
‘nothing incongruous in aHouse of Parliament being able to waive the...privilege and thus
permitting an externd inquiry into Satements made insde the House while a the sametime the

158

159

160

E. Campbell, ‘Investigating the truth of statements made in Parliament’ [1998] Public Law 125 at
128.

The landmark case is Lange v Australian Broadcasting Company (1997) 189 CLR 520.

Arena v Nader (1997) 42 NSWLR 427 at 437, citing Re Royal Commission into the use of Executive
Power; R v Parry, Saxon and Smith (WASC, unreported 1 May 1997).
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dtatute operates not to waive amember’ s privilege' 2%

As to the argument that the 1997 Act violated the congtitutiona freedom of politica communication
implied in the Commonwedlth Condtitution, the Court of Apped did not ruledirectly onthe coverage of
the implied freedom, in particular whether it operates to redtrict the exercise of State legisldive
power,'®? both as this might relate to parliamentary privilege and in relation to communications about
purely State-type political matters.™® It sad only:

Counsel for the plaintiff sought to demonstrate the existence of an implied guarantee of freedom of politica
discussion, but whether the plaintiff did thisor not, it does not in any event seem to usthat freedom of political
discussion isimpaired by the 1997 Act.!**

The Court found that the Act did not touch the immunity of individud members. ‘Whet the Act doesis
to increase the power of each House of Parliament in the way each House may ded with its
parliamentary privilege .1

It was acknowledged that the Act had introduced * anew deterrent to the exercise of” amember’ sright
of parliamentary free gpeech, namely ‘the possibility, not previoudy available, that what amember says
in Parliament may become the subject of an executiveinquiry and criticiam of aquas authoritativekind'.
According to the Court there were at least three answers to this argument:

First...the member remains free to say anything in Parliament with complete immunity from legal consequences
outside the House. Secondly, the fact is that a member may always be criticised in the House. A Member of
Parliament is protected in respect of anything said in Parliament, but another aspect of such speaking is its
(almost invariably) public nature and instant availability for criticism inside and outside Parliament, notably by
the media. Thirdly, the courts should assume that Special Commissionswill only be appointed in appropriate
circumstances, that Commissionswill act responsibly, and that any criticism from a Commissioner would be of a

1o Arena v Nader (1997) 42 NSWLR 427 at 437.
162 Not considered was the possible impact of the implied freedom on parliamentary privilege &
common law, an issue that might have arisen if Arena had subsequently been expelled.

163 The difficulty arises because in Lange v Australian Broadcasting Corporation (1997) 189 CLR 520
the High Court failed to confirm the earlier view that the implied freedom restricted the exercise of
State legislative power in relation to communications about purely State-type political matters— G
Lindell, ‘The constitutional and other significance of Roberts v Bass — Stephens v West Australian
Newspapers Ltd reinstated’ (2003) 14 Public Law Review 201 at 202. G Carney, Members of
Parliament: Law and Ethics, Prospect 2000, p 198. Carney commented that the implied freedom
‘operates as a restriction on the legislative and executive powers of the Commonwealth and the
States’ (page 197), but added that Arena v Nader left open the issue ‘as to whether the implied
freedom operated as a restriction on the power of the NSW Parliament to enact laws with respect to
parliamentary privilege’ (page 198). Contrast this interpretation with Campbell’s conclusion that ‘The
New South Wales Court of Appeal upheld the legislation and in so doing accepted that the freedom
implied in the federal Constitution limited the legislative powers of State Parliaments, even to enact
legislation affecting the application of Article 9 of the Bill of Rights 1689 as a matter of State law. By
its decision to refuse special leave to appeal in the case the High Court seems to have endorsed
this view’: Campbell 2003, n 36, p 63.

1o (1997) 42 NSWLR 427 at 434.

15 (1997) 42 NSWLR 427 at 434.
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responsible kind. The possibility of irresponsible criticism, no matter what its source, cannot in our opinion be
regarded as an impediment to free speech.*®

Before the High Court counsd for Arena submitted that the 1997 Act infringed the parliamentary
freedom of speech declared by Article 9. There it was argued that ‘ freedom of speech is an essentid
characterigtic of aParliament’ which could not be diminished intheway it had been under the 1997 Act.
In response, the High Court observed:

The critical question on the present application is whether the Act so affects the parliamentary privilege of free
speech that it invalidly erodes the institution of Parliament itself. If an affirmative answer could be given to that
question, the applicant would have made a case for the grant of special |eave. But whatever limitsthere might be
upon the powers of Parliament legislatively to affect its privilege, it is not possible to regard this Act as
exceeding those limits.

A House of Parliament in which allegations are made has alegitimate interest in knowing, and perhaps a duty to
ascertain, whether thereis substance in allegations made by a member on amatter of public interest. It iswithin
the power of the Parliament to authorise that House to engage, or to authorise the engagement of a
Commissioner to inquire into such allegations, and to report to the House. That isin substance what the Act—
and the Commission issued in the instant case — seek to achieve.'®’

Astothes. 7A argument, the High Court concluded:

The Act does not alter the powers of the House; rather, it affects the privileges which govern the manner in
which the House transacts its business. So much appears from the judgment of the Privy Council inChenardv
Arissol [1949] AC 127.1%

Chenard is a Privy Council case concerning the vdidity of a section of the Seychelles Penal Code
1904, granting absolute privilege to members of the Legidative Council. The Council was, by s5 of the
Colonial Laws Validity Act 1865 (Imp),**® prevented from meking laws respecting its own
‘congtitution, powers and procedure’ .*™ The question for the Privy Council was whether alaw on

privilegewasalaw of thissort. The Privy Council said it was not, sating: * None of thesewordsisapt to
include privileges or immunities of individuad members of the legidature which protect them againgt

actionsin respect of their conduct as members .** By an gpplication of thisreasoning to the New South
Wales Constitution Act, questionsof privilege are excluded from the dteration of ether the Council’s
‘condtitution’ or its ‘ powers .

166 Arena v Nader (1997) 42 NSWLR 427 at 435.
o7 Arena v Nader (1997) 71 ALJR 1604 at 1605.

108 Arena v Nader (1997) 71 ALJR 1604 at 1605.
19 That section granted ‘every Representative Legislature’ the power to ‘make Laws respecting the
Constitution, Powers, and Procedure of such Legislature’, provided that such laws conform with any
relevant manner and form provisions. Under s 6 of the Australia Act 1986 (Cth), which refers to laws
made after the commencement of the Act, a State law ‘respecting the constitution, powers or
procedure of the Parliament of the State must also conform with any relevant manner and form
provisions, whether made before or after the commencement of the Australia Act’.

1o This is because the Seychelles Legislative Council was not a “representative legislature”, as
required by s 5 of the Colonial Laws Validity Act 1865 (Imp).

e Chenard v Arissol [1949] AC 127 at 133.
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9.7.1.2 Background: TheSpecial Commissions of Inquiry Act was passed in 1983 by thethen Wran
Government in order to ded more expeditioudy with certain dlegation of corruption than would
normaly be possible if inquiry was undertaken by a royd commisson. Effectively, a Commissioner
appointed under the legidation would have the same powers as aroya commissoner.

The amending Act was passed in response to dlegations made in the NSW Legidative Council by
Franca Arenaon 17 September 1997. In aspeechinthe Council alegationsof a*“cover-up’ weremade
by Mrs Arena againgt certain persons, including the Premier and the Leader of the Opposition. The
aleged cover-up related to the report of the Roya Commissioninto the NSW Police Service. Sx days
later the Special Commissions of Inquiry Amendment Act 1997 was assented to.

On 25 September, congstent with theterms of the Act, by resolution the L egid ative Council authorised
the establishment of aSpecid Commission of Inquiry to investigate Mrs Arena sclamsand thebasison
which she had made them. The resolution waived parliamentary privilegein connection with theinquiry.
A Speciad Commissioner was gppointed to conduct the inquiry, John Nader RFD QC. On 29
September the Commissioner issued a summons to Mrs Arena requiring her to give evidence and
produce documents in support of her clams. Mrs Arena filed proceedings in the Supreme Court of
NSW and then in the Court of Apped chalenging the vdidity of the Specid Commissions of Inquiry
Act. That challengefailed, as did asubsequent application for leaveto gpped to the High Court againgt
the Court of Apped’ s decision.

When the Specia Commission of Inquiry resumed on 16 October 1997, Mrs Arenaexercised her right
not to participate. All other witnesses gave evidence as required, including dl the aleged partiesto the
dleged ‘ cover-up’.*"? The Nader Inquiry found that Arena sdlegationswere‘false inall respects .

On 11 November 1997, Arend s dlegations and the Nader report were referred to the Legidative
Council Privilege and Ethics Committeeto investigate and report on what sanctions should beimposed.
When the Committee sreport was released on 29 June 1998 it found, among other things, that Arena’ s
alegations‘were untrue’ . On 1 July the Council passed aresolution requiring Arenato gpologisefor the
allegationsmade in her speech of 17 September 1997. On 16 September the House voted by 20 votes
to 16 to accept her *Statement of regret’ as a sufficient response to the House' s origind resolution.

12 Legislative Council Standing Committee on Parliamentary Privileges and Ethics, Report on Inquiry

into the Conduct of the Honourable Franca Arena MLC, Report No 6, Parliament of NSW, June
1998, pp 4-5.
1 JA Nader, A Report of the Special Commission of Inquiry into Allegations made in Parliament by
the Hon F Arena MLC, 1997, pp 40-43.
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10. THE POWER TO ORDER DOCUMENTS
101 Egan v Willis(1998) 195 CLR 424

10.1.1 Key issues and principles: Atissuein Egan v Willis was the power at common law of the
Legidative Council to order the production of state papers. The underlying principle behind that power
isthet, under the Westmingter system of respons ble government, the Executive remains accountable to
Parliament. The power to order the production of State papers, therefore, can be defined as a
reasonably necessary incident flowing from thelegidative and scrutiny functionsplayed by the Houses of
the NSW Parliament, in particular their superintendence and review of Executive conduct. That power
can be assumed a common law to extend from the Houses to their committees. More doubtful is
whether it extends to a power to order papers generdly, either from members of the other House of
Parliament or from ordinary citizens. On this matter, the joint judgment of Gaudron, Gummow and
Hayne JJ had thisto say:

It is important to emphasise that no question arises in this case about what powers a House of the NSW
Parliament may have to deal with persons who are not members of the House concerned. Altogether different
considerations might arise in such a case."™

Asto the facts of the case, the joint judgment commented:

Reduced to its essentials, what happened in the present case involved the determination by the Legislative
Council to seek the provision to it by amember, who isaMinister and who ‘ represented’ another Minister in the
Legislative Assembly, of State papers which, as Gleeson CJ described them, ‘related ‘ to matters of government
business which the Council wished to debate’ . The appellant had in his custody and control certain documents
which fell within the description of those sought in the relevant resolution. The Minister chose not to produce
the papers, claiming consistently with the position taken by the cabinet, that the Legislative Council had no
power to call for them. He was then suspended for the balance of the day’ s sitting.'”

The power of the Houses to suspend a member for a limited time was confirmed. It was further
confirmed that each House may impose sanctionson amember for the purpose of coercing that member
to induce compliance with the wishes of the House, but not for the purpose of punishing amember.*

The NSW Court of Appedl, in its decison handed down in 1996, dismissed Mr Egan’sclamson al
substantive issues'”” While it was found that Mr Egan’s removal into Macquarie Street congituted a
trespass and was ultra vires of Standing Order 262, the Council’ s power to order state papersand to
use limited coercive power to enforce that order was upheld. An gpped againg that decison was
disallowed by the High Court in 1998.*"® Both courts found that the production of documents by

1 (1998) 195 CLR 424 at 456. McHugh J argued strongly against the power to order the production of
documents from ordinary citizens (at 472).

1 (1998) 195 CLR 424 at 454-5.

e (1998) 195 CLR 424 at 455.

1 Egan v Willis and Cahill (1996) 40 NSWLR 650.

18 Egan v Willis (1998) (1998) 195 CLR 424.
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Minigers is ‘reasonably necessary’ for the performance by the House of its functions, which were
identified as being the making of lawsin accordancewith theConstitution Act 1902 (NSW),"® andthe
review of Executive conduct, as this is derived from the doctrine of responsible government.*® The
implications of that doctrine for the power of the Legidative Council, in particular, to order the
production of state pgpers was defined in the joint judgment in the following terms

The consideration that the government of the day must retain the confidence of the lower House and that it is
there that governments are made and unmade does not deny what follows from the assumption in 1856 by the
Legislative Council of ameasure of superintendence of the conduct of the executive by the productiontoit of
State papers.™®

Requestsfor the production of state papers have along history in NSW. It has been said in thisrespect
that, Snce 1856, ‘ there have been scores, if not hundreds, of resolutions of both Houses calling for the
production of documents .**? Building on that, the joint judgment went on to say:

What is ' reasonably necessary’ at any time for the ‘ proper exercise’ of the‘functions' of the Legislative Council
is to be understood by reference to what, at the time in question, have come to be conventional practices
established and maintained by the L egislative Council .***

Precisgly what, if any, implications flow from thisis unclear. The suggestion gppearsto be that the law
relating to Parliament is, to a Sgnificant extent, acreature of parliamentary practiceitsdf. Theideathat
parliamentary conventiond practiceisitself asource of law may derive, by andogy, from the positionin
the United Kingdom where the ‘law of Parliament’ — the lex parliamenti —is part of the common law
of the land and, in which context only, the law of parliamentary privilege is the product of ‘long
usage’ .* Whether the same argument can apply in Austrdiais doubtful at best.

Also in doubt is whether the established and maintained ‘ conventiond practices noted in the joint
judgment are equivaent, for logica and/or practical purposes, to the congtitutional conventions that
adhere to responsible government, including collective Cabinet responsibility.*® Of theseit can be said

1 Section 5 of the Constitution Act 1902 (NSW) provides that the Legislature shall have power to

make laws for the peace, welfare and good government of NSW.
180 As noted, they further found that ‘reasonable necessity’ extends to the House imposing sanctions,
including temporary suspensions, on a Minister or other Member of the House.

181 (1998) 195 CLR 424 at 453.
182 NSWPD, 2 May 1996, p 706.

183 (1998) 195 CLR 424 at 454.
184 McHugh J in Egan (at 463) quoting AB Keith, Responsible Government in the Dominions, 2n ed,
1928, vol 1, p 366.

18 Egan v Chadwick (1999) 46 NSWLR 563 at 572 (Spigelman CJ). Based on Professor Colin Munro’s
work, Spigelman CJ noted Maitland’s view that non-legal rules are ‘of every degree of stringency and
definitiveness’. According to Spigelman CJ, ‘A “convention” in this sense is no less such because it
is not rigorously observed. Nor indeed, does a law lose its character as such because it is
sometimes breached’. On the other hand, the ‘conventional practices’ referred to in the joint
judgment are to be ‘established and maintained'.
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that such condtitutiona conventions are indirectly enforced when a legd power is derived, by
implication, as a matter of reasonable necessity from them. Put another way, the test of ‘reasonable
necessity’, which is legd in nature, requires for its gpplication recognition of certain condtitutiond
conventions associated with responsible government. It is not a question of the enforcement of those
conventions by acourt, but of how that aspect of responsible government should berecognised inthe
gpplication of arueof thecommon law upon whichit impinges.*® Whether thejoint judgment in Egan
intended to convey more than this by its reference to ‘ conventiona practices isunclear.

Inapowerful dissenting judgment in Egan, McHugh Jargued that the case should have been dedlt with
on narrow grounds, limited to the validity of the order to suspend a member who is obstructing the
business of the Council. Beyond that, he argued, the matters raised in the case were not judticiable,

based on the principle of nortintervention of the courts in the internd business of the Parliament.

Further, McHugh Jdid not agree that the power to order documentswas an implied power deriving as
amatter of reasonable necessity from the functions of the Council. Instead, he argued:

the power exists not because the functions of the Council make it necessary in the relevant senseto imply it, but
because the appellant, by reason of his membership of the Council and his position asaMinister of the Crown,

has a special relationship with the House which entitles it to obtain the information. When the nature of

parliamentary government under the Westminster system of responsible government is properly understood, it is
apparent that the power which the respondents claim is one that inheresin the very notion of a parliamentary
chamber which is a co-ordinate part of alegislaturein such asystem.'®’

By way of afootnoteto the case, for practica purposes the power to conduct inquiriesin NSW is not
primarily a cregture of the common law. The key piece of legidation that extends the power of the
Houses to conduct inquiries beyond that basis is the Parliamentary Evidence Act 1901, where
provisonismadefor ether the Council or Assembly, or acommittee, to call witnessesand for evidence
to be given on oah or upon the making of a solemn declaration. However, the Parliamentary
Evidence Act 1901 does not contain an express power to compe witnesses, either beforeaHouse or
acommittee, to produce documents.*® Limited express statutory power to order documentsisin place,
notably in relation to the Parliamentary Joint Committees on the ICAC*® and the Ombudsman.**

18 Egan v Chadwick (1999) 46 NSWLR 563 at 572 (Spigelman CJ); G Griffith, Egan v Chadwick and
other recent developments in the powers of elected Upper Houses, NSW Parliamentary Library
Briefing Paper No 15/1999, pp 16-18.

187 (1998) 195 CLR 424 at 472.
188 Is it the case therefore that no such statutory grant of power exists? Not necessarily. It can be
argued that the documents power is implied in the statutory grant of power to conduct inquiries, as
a necessary incident of the power to take evidence. The case can be made that the statutory power
to conduct inquiries cannot function effectively without the concomitant power to order witnesses to
produce relevant documents. Although his comment was obiter, McHugh J accepted as much in
Egan v Willis - (1998) 195 CLR 424 at 468.

189 ICAC Act 1988, s. 69(1).

190 Ombudsman Act 1974, s. 31G.
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10.1.2 Background: The background to the case was the long-running conflict between the Coundil
and the Government over the production of state papers. Thisoriginated in October/November 1995
when the Council passed anumber of resolutions requiring certain documents held by the Government
to betabled in the House by certain specified times. Three of the Six resol utions required the documents
to be tabled by Mr Egan, in his capacity as Leader of the Government in the House. In two of the
resol utionsthe House expressed its displeasurewith Mr Egan for hisfailureto comply with the orders of
the House. By resolution of 13 November 1995 the Council adjudged Mr Egan guilty of contempt for
his falure comply with severd orders. The resolution adso referred the matter to the Privileges
Committee for inquiry and report on what sanctions should be enforced in these circumstances. The
Committee’ sreport, ordered to be printed on 10 May 1996, found that asthe House' s powersto order
documents were a that time ‘so uncertain and ill-defined’ it would ‘not be appropriate for the
Committee to recommend the imposition of particular sanctions .***

Events had dready moved on. Prior to the publication of the Committee sreport, on 1 May 1996 Mr
Egan was ordered by aresolution of the Houseto table certain papersin the Council or deliver themto
the Clerk. Consstent with a course of action earlier agreed upon by the Cabinet, Mr Egan did not
comply with the order. On 2 May 1996, the Council passed a resolution: adjudging Mr Egan guilty of
contempt of the House (paragraph 2 of the resol ution); suspending him from the service of the Housefor
the remainder of the day’ s Sitting (paragraph 3(a) of the resolution); and ordering him to attend in his
place at the Table of the House on the next gtting day to explain hisreasons for not complying with the
orders of the House to table documents (paragraph 3(b) of the resolution). When Mr Egan refused to
leave the House, pursuant to Standing Order the President directed the Usher of the Black Rod to
escort Mr Egan from the Chamber and the parliamentary precincts. Mr Egan was duly removed on to
the footpath of Macquarie Street.'%

In brief, while the NSW Court of Apped found that Mr Egan’'s removd into Macquarie Street
constituted a trespass and was ultra vires of Standing Order 262, the Council’ s power to order state
papers and to use limited coercive power to enforce that order was upheld.

The judgment of the High Court in Egan v Willis was handed down on 19 November 1998. Before
then, on 24 September 1998, the Council passed aresol ution directing the Government to produce by
29 September dl documentsrelating to the contamination of Sydney’ swater supply. On 29 September
the Clerk recelved aletter from the Director Generd of the Cabinet Office. Mr R. Wilkins, Sating that,
further to advice sought from the Crown Salicitor, the Government would not be table some documents
on the grounds of legd professond privilege and public interest immunity. On 13 October a further
resol ution was passed again demanding that all documents be produced but providing that those that the
Government claimed were subject to immunity be made available to members of the Council only and
not published or copied without an order of the House. If any member disputed the Government’ sclaim
an independent arbiter would be appointed to adjudicate and report back to the House. Under this
resolution, a document claimed and identified as a Cabinet document would not be made available to
Council members, dthough again the claim would be subject to aright of apped to an independent legd

9L Legislative Council Standing Committee on Parliamentary Privilege and Ethics, Report on Inquiry

into Sanctions where a Minister Fails to Table Documents, Report No 1, Parliament of NSW, 1996.

192 NSWPD, 2.5.1996, pp 690-696, 703-713.
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arbiter. The Government once more refused to comply. As a consequence, on 20 October Mr Egan
was adjudged guilty of contempt and suspended for *five Sitting days or until he fully complieswith the
order of the House of 13 October 1998, whichever occursfirst’. The Presdent ordered Mr Eganto be
excdluded from the Chamber, but not from Parliament House.'*

On 24 November, subsequent to the decision of the High Court in Egan v Willis, the Council passed a
resolution ordering Mr Egan to produce documents that were the subject of four previous disclosure
resolutions: the closure of veterinary laboratories; the negotiationswith Twentieth Century Fox over the
Sydney Showground; the decentrdisation of the Department of Education; and the Lake Cowa gold
mine project. Smilar provisions were included referring to legal professond privilege, public interest
immunity and Cabinet confidentidity to those in the resolution ordering production of the water

contamination documents. The Government responded by asking Sir Laurence Street to make an

independent assessment of which documents were privileged and should not be tabled, as result of

which over 200 documents were withheld from the House. On 26 November, the Council passed a
further resolution, adjudging Mr Egan to bein contempt of the House and giving him until thefollowing
day to produceal documents as specified. *** On hisfailureto comply, Mr Egan was suspended for the
remainder of the sesson (or until he fully complied with the order of the House) and removed from the
Chamber.**® The resulting case of Egan v Chadwick is discussed next.

10.2 Egan v Chadwick (1999) 46 NSWLR 563

10.2.1 Key issues and principles: Oneissueleft open by the Court of Apped and the High Court in
Egan v Williswas ‘whether or not the power of the Legidative Council to cal for documents extends
to documents for which claims of lega professond privilege or of public interest immunity, could be
made at common law’. In other words, does the principle of reasonable necessty, which defines the
scope of theimplied powers, extend to ordersfor thetabling of documents subject to clamsof privilege
or immunity recognised at common law?

In Egan v Chadwick™® dl three members of the Court of Appedal (Spigelman CJ, Meagher JA and
Priestly JA) found that it is reasonable necessary for the performance of thefunctions of the Legidaive
Council to compd the Executiveto produce documentsin respect of which aclam of legd professond

privilege or public interest immunity is made, and that the power upheld by the High Court in 1998
extended to such documents. The mgority (Spigelman CJand Meagher JA) found that the power was
limited in the case of cabinet documents, while Priestly JA found that there was no limitation to the
power. Centrd to dl three judgments were cons derations rel evant to responsible government, notably
minigteriad accountability in its collective and individua forms.

In relation to public interest immunity, Spigeman CJ noted that the claim to immunity is* not absolute’,

1% NSWPD, 20.10.1998, pp 8485-8497, 8508-8526.
194 NSWPD, 26.11.1998, pp 10746-10749, 10766-10775, 10797-10802
1% NSWPD, 27.11.1998, p 10827.

1% [1999] 46 NSWLR 563.
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but that it requires the balancing by a court of ‘ conflicting public interests , in particular, a trid ajudge
must weigh incommensurable factors - ‘the sgnificance of the information to the issues in the trid,
againg the public harm from disclosure’ . However, in kegping with the non- intervention of the courtsin
theinterna affairs of the Parliament, his Honour acknowledged:

Where the public interest to be balanced involves the legislative or accountability functions of a House of
Parliament, the courts should be very reluctant to undertake any such balancing... It is because the court should
respect therole of a House of Parliament in determining for itself what it requires and the significance or weight
to be given to particular information.*’

To this *hands-off” statement, Spigelman CJadded the more positive observation on the powers of the
Coundail:

The high constitutional functions of the L egislative Council encompass both legislating and the enforcement of
the accountability of the Executive. Performance of these functions may require access to information the
disclosure of which may harm the public interest. Access to such information may, accordingly, be ‘ reasonably
necessary for the performance of the functions of the Legislative Council’.*®

The next step in the argument was to place a limitation on the Council’ s power in reation to Cabinet
documents. This limitation arose from consderations relevant to the conventions of responsible
government, in particular the doctrine of ministerid responsbility. Spigelman CJ was concerned ‘to
avoid incong stency between the power to cal for documents and one of the bases on which it has been
determined that the power is reasonably necessary (namely executive accountability derived from
responsible government)’ % For this reason, ‘the power should, at least, be restricted to documents
which do not, directly or indirectly, reved the ddiberations of Cabinet’. Thiswould include records of
meetings of Cabinet or of a Cabinet committee®® On the other hand, Spigelman CJ thought that
‘Documents prepared outside Cabinet for submissionsto Cabinet may, or may not, depending on their

content, manifest asmilar inconsstency’ 2*

Meagher JA adopted amore generd formulation of theimmunity of Cabinet documents, onethat does
not appear to distinguish between different types of documents within that class

The Cabinet is the cornerstone of responsible government in a New South Wales, and its documents are
essential for its operation. That means their immunity from production is complete. The Legislative Coundl could
not compel their production without subverting the doctrine of responsible government, the doctrine on which
the Legislative Council also reliesto justify its rightsto call for documents®?

to7 (1999) 46 NSWLR 563 at 573-4.
108 (1999) 46 NSWLR 563 at 574.
199 (1999) 46 NSWLR 563 at 576.
200 Campbell 2003, n 36, p 161.

201 (1999) 46 NSWLR 563 at 575.

202 (1999) 46 NSWLR 563 at 597.
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Either way, as Campbell noted, the exception made in respect to Cabinet documentsleaves* openthe
possibility that acourt might haveto decide whether documentsaminister refused to produceto ahouse
(or aparliamentary committee) fell into that category’ 2> More generaly, she concluded that theEgan
cases were of ‘ consderable condtitutiond significance, stating in respect to the issue of public interest
immunity:

The decisions also support the claim the public interest immunity doctrine applicable in judicial proceedings
does not, in the main, control parliamentary inquiries and that it is ultimately for the houses to decide whether it
be contrary to the public interest for them to insist on the giving or production of evidence. By these decisions
the courts have made it apparent that they do not consider themselves an appropriate forum within which
disputes between parliamentary and executive arms of government about the former’ s claims against the | atter for
production of information should be adjudicated or resolved?*

Asto legd professond privilege, Meagher JA agreed with the Chief Justice who observed

The applicability of the doctrine...depends upon the rel ationship between the personsin the context in which
the issue of access arises””

Inthe context of the* specid rdationship’ between the partiesin the case at issue, for the Chief Judticeit
was the public law principles that flow from the accountability function of the Legidative Council that
was to be gpplied. In essence, was it reasonably necessary for the Legidative Council to clamright of
access to legd advice upon which the Executive had acted? Spigelman CJ answered:

In performing the accountability function, the Legislative Council may require accessto the legal advice on the
basis of which the Executive acted, or purported to act. In many situations, accessto such advice will be relevant
in order to make an informed assessment of the justification for the Executive decision. In my opinion, accessto
legal advice isreasonably necessary for the exercise by the Legislative Council of its functions?®

In respect to the scope of this finding, Campbell commented:

While this passage refers only to legal advice given to an agency of government, it cannot be assumed that
courts would take a different view if the legal advice to which ahouse or a parliamentary committee sought
access had been provided to a person or body in the private sector. The advice given by alegal adviser to a
corporate client could be most relevant to a parliamentary inquiry into whether legislation dealt adequatdy with
what had been perceived to be abuses of corporate powers?”’

Asto thevdidity of the resolution suspending Mr Egan for ‘ the remainder of the sesson or until hefully

complies with this Order, whichever occursfird’, this was not decided upon. Thiswas'Inview of the

election of anew parliament’ 2%

203 Campbell 2003, n 36, p 161.

204 Campbell 2003, n 36, p 163.

25 [1999] 46 NSWLR 563 at 577-8.
206 [1999] 46 NSWLR 563 at 578.
207 Campbell 2003, n 36, p 165.

208 [1999] 46 NSWLR 563 at 579.
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