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Family Violence Courts 
by Edwina Schneller 
 
1  Introduction 

In Australia and internationally there is 
growing recognition of the limitations of 
the criminal justice system in 
responding to complex social issues. 
One response is in the form of the 
creation of specialist courts. In 
Australia, there are a range of 
specialist courts covering: 
 

 family violence; 

 drug dependent offenders; 

 Indigenous offenders; and 

 mentally impaired offenders 
 
This e-brief looks specifically at 
specialist family violence courts 
(FVCs). As background, selected 
overseas developments are discussed, 
as are various Australian innovations, 
including the NSW Domestic Violence 
Intervention Court Model (DVICM) 
pilot.1 A starting point for much of the 
analysis is the 2010 joint report by the 
Australian Law Reform Commission 
(ALRC) and NSW Law Reform 
Commission (NSWLRC), Family 
Violence–A National Legal Response, 
(ALRC & NSWLRC's Joint Report).2 
The key recommendation of the Joint 
Report was that State governments 
should establish or further develop 
specialised family violence courts 
within existing courts in their 
jurisdictions. 
 

In 2010, in response to that report, the 
former NSW Attorney General, John 
Hatzistergos, raised the issue of 
creating specialist FVCs.3 Mr 
Hatzistergos and the former Premier, 
Kristina Keneally, announced that the 
Government would establish a working 
group to examine the implementation 
of FVCs in NSW.4 Advice received 
from the Criminal Law Review 
Division, Department of Attorney 
General Justice suggests that the 
working group never eventuated.5 
 
2 Recent Developments in NSW 

The major legal, policy and strategic 
developments in this area are set out 
in the NSW Audtior-General's 
November 2011 performance audit 
report, Responding to Domestic and 
Family Violence. 
 
The Legislative Council's Standing 
Committee on Social Issues is 
currently holding an inquiry on 
Domestic violence: trends and issues 
in NSW. The inquiry was referred to 
the Committee by the Minister for 
Family and Community Services and 
Minister for Women, Pru Goward and 
is expected to report this year.6  
 
In addition, the NSW Attorney General, 
Greg Smith, announced this year an 
independent review of all NSW court 
support services for victims of crime.7 

http://www.alrc.gov.au/publications/family-violence-national-legal-response-alrc-report-114
http://www.alrc.gov.au/publications/family-violence-national-legal-response-alrc-report-114
http://www.audit.nsw.gov.au/Publications/Performance-Audit-Reports/2011-Reports/Responding-to-domestic-and-family-violence
http://www.audit.nsw.gov.au/Publications/Performance-Audit-Reports/2011-Reports/Responding-to-domestic-and-family-violence
http://bulletin/Prod/parlment/committee.nsf/0/1B710AE4E5F4409ECA2578D9000B031C
http://bulletin/Prod/parlment/committee.nsf/0/1B710AE4E5F4409ECA2578D9000B031C
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3 Statistics on Family Violence 

 
3.1  National 

According to Access Economics 
(2004), domestic violence is the single 
biggest health risk to Australian 
women aged 15 to 44 years.8 
KPMG Management Consulting (2009) 
reported that in 2008–09, the total cost 
to the Australian economy of all 
violence against women and their 
children (including non-domestic 
violence) was estimated to be $13.6b; 
if no action were to be taken to 
address the problem, the cost in 2021-
2022 was estimated to be $15.6b.9 
 
The most recent national domestic 
violence survey is six years old, 
Personal Safety Survey10 (ABS, 2006):  
 

Summary of key statistics 
Gender  

Females  4.7% of females (363,000) 
were physically assaulted;  

 Of these women, 31% (73,800) 
were assaulted by their current 
or former partner. 

Males  10% of men (779,800) were 
physically assaulted; 

  4.4% (21,200) of whom were 
assaulted by their current or 
former partner. 

(Based on data taken 12 months prior to the 
survey) 
 

3.2 New South Wales 

In 2010, NSW police responded to 
over 126,000 incidents involving 
domestic and family violence. 
Domestic and family violence costs the 
NSW economy more than $4.5 billion 
each year and on average, kills 36 
people each year.11 
 
In 2010, there were 73,969 victims of 
assault in NSW, with males accounting 
for 57% of victims and females 43%. 
However, male victims are most likely 
to be assaulted by a person unknown 
to them. This is contrary to the 

experience of females, with 48% of 
victims identifying a family member as 
the offender.12 
 
Victims of Assault, Sex by relationship 
of offender to victim - New South Wales 

 
Source: Australian Bureau of Statistics, June 
2011 

 
The NSW Bureau of Crime Statistics 
and Research (BOCSAR) recently 
published a detailed report examining 
trends and patterns in domestic 
violence across NSW.13 It shows that 
over the last ten years, the trend in 
domestic assault has been stable 
across NSW. The majority of domestic 
violence occurs between persons 
presently or formerly in an intimate 
relationship and typically with women 
as victims. For example, in NSW 69% 
of domestic assault victims reported to 
the police are female and 31% male.14 
 
The BOCSAR report confirms that 
there continues to be an over 
representation of Indigenous 
Australians15 as both victims and 
offenders of domestic violence16.  
 
Table 3 of the BOCSAR report lists the 
20 Local Government Areas (LGAs) 
that had the highest per capita rates of 
domestic assault in 2010. The State 
average rate for domestic assault in 
2010 was 360 incidents/100,000 
population. The top five LGAs had a 
rate between three and ten times the 
state average. The top five LGAs were 
in descending order: Bourke, Walgett, 
Moree Plains, Coonamble and 

http://www.fahcsia.gov.au/sa/women/pubs/violence/cost_violence_economy_2004/Pages/default.aspx
http://www.fahcsia.gov.au/sa/women/pubs/violence/cost_violence_economy_2004/Pages/default.aspx
http://www.fahcsia.gov.au/sa/women/pubs/violence/np_time_for_action/economic_costs/Documents/VAWC_Economic_Report.PDF
http://www.abs.gov.au/ausstats/abs@.nsf/mf/4906.0/
http://www.bocsar.nsw.gov.au/lawlink/bocsar/ll_bocsar.nsf/vwFiles/bb61.pdf/$file/bb61.pdf
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Wentworth.  The only metropolitan 
LGA within the top 20 LGAs was 
Campbelltown, which was ranked 
seventeenth.17 
 
Of further concern is the estimate that 
less than half of all respondents who 
had been victims of a domestic assault 
in the previous 12 months reported the 
incident to the police.18 The possible 
reasons for this are discussed in the 
Australian Institute of Criminology's 
paper, Key issues in Domestic 
Violence, Research in Practice No.7 
(2009),19 which provides a detailed 
review of the prevalence, impact, 
victim composition and risk factors of 
domestic violence. 
 
In addition, the Australian Institute of 
Criminology paper, Responding to 
Intimate partner Violence Victimisation: 
Effective Options For Help-Seeking,20 
examines predictors for victims 
seeking help. 
 

4 Characteristics of Specialist 
 Courts 

Specialist courts were first established 
in the United States in the late 1980s 
and emerged, according to Rottman & 
Casey, in response to the enormous 
pressure being placed on courts to 
respond to social problems.21 
 
Most specialist courts are an example 
of 'therapeutic jurisprudence,'22in that 
they tend to recognise the behavioural 
and environmental factors that 
contribute to offending. The judicial 
response often incorporates 
psychological and/or medical 
treatment in the hope of rehabilitating 
offenders in order to prevent further re-
offending. Hence, they are often 
referred to as 'problem-solving 
courts.'23 For example, the aims of 
drug courts are often to reduce drug 
dependency and the criminal activity 
associated with it and to improve the 

general health of participants. This is 
often achieved through rehabilitation 
programmes as an alternative to a 
custodial sanction. 
 
Berman and Feinblatt are 
acknowledged for their work in defining 
specialist courts.24 Their definition 
includes four common characteristics: 
 
Case outcomes – Specialist courts 
seek to achieve tangible outcomes for 
the three key stakeholders in the court 
process: victims, offenders and 
communities. Depending on the court‘s 
specific goals, outcomes may be 
confined to one of the three key 
stakeholders, while the number of 
outcomes can range from one to 
many. 
 
System change: Specialist courts 
seek to re-engineer how governments 
and justice systems respond to 
broader social and community 
problems. System changes are usually 
evident in the roles of the court 
(moving away from traditional 
practices) and its layout. These 
changes are believed necessary to 
deliver the case outcomes. 
 
Judicial monitoring: Specialist courts 
rely on judicial authority to monitor 
offenders, solve problems and change 
behaviour. 
 
Collaboration: Specialist courts utilise 
the services and expertise of 
government and non-government 
agencies in the management of 
offenders. The level of collaboration 
often depends on the desired case 
outcome. Collaboration occurs in two 
main forms: within the administration 
of the court process, and within the 
delivery and development of offender 
programs.25 
 
 

http://www.aic.gov.au/publications/current%20series/rip/1-10/07.aspx
http://www.aic.gov.au/publications/current%20series/rip/1-10/07.aspx
http://www.aic.gov.au/publications/current%20series/rip/1-10/07.aspx
http://www.aic.gov.au/documents/D/A/2/%7BDA2A92A1-054F-4863-99FB-6DD12EAB5419%7Dtandi389.pdf
http://www.aic.gov.au/documents/D/A/2/%7BDA2A92A1-054F-4863-99FB-6DD12EAB5419%7Dtandi389.pdf
http://www.aic.gov.au/documents/D/A/2/%7BDA2A92A1-054F-4863-99FB-6DD12EAB5419%7Dtandi389.pdf
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5 Characteristics of Family 
Violence Courts 

In general FVCs differ from other 
'problem solving courts' as they focus 
on the victim and their safety over 
other considerations.26 This is not to 
say that FVCs ignore an offender's 
well-being and rehabilitation. In fact, 
offender programs are part of all FVCs 
in Australia. 
 

FVCs seek to improve the criminal 
justice response to domestic violence 
by increasing the prosecution of 
offenders, providing victim support 
services and enhancing community 
awareness of the incidence of family 
violence. The court operates primarily 
in an adversarial, non-therapeutic 
environment.27 The ALRC/NSWLRC 
Joint Report provides the following 
overview of the typical traits of 
specialised family violence courts.28 

 
 Specialised personnel: These will 

include specialised judicial officers, 
but may also involve specialised 
prosecutors, lawyers, victim support 
workers, and community corrections 
officers. In some cases, these 
personnel may be chosen because 
of their specialised skills, or be given 
specialised training in family 
violence.  
 

 Specialised procedures: These will 
include special days in court 
dedicated to family violence matters 
(‗dedicated lists‘). They may also 
include ‗case coordination 
mechanisms‘ to ‗identify link, and 
track cases related to family 
violence‘, such as integrated case 
information systems, or the use of 
‗specialised intake procedures‘ 
(specialised procedures that apply 
when the victim first enters the court 
system).  

 

 Emphasis on specialised support 
services: There will be someone, 

employed by the court or another 
organisation available to support 
family violence victims in managing 
the court process, and often these 
workers are responsible for referring 
victims to other services, such as 
counselling. There may also be 
specialised legal advice or 
representation available for both the 
victim and defendant. 

 

 Special arrangements for victim 
safety: Some courts will also include 
specially designed rooms and 
separate entrances to ensure the 
safety of victims, and may offer 
facilities which enable vulnerable 
witnesses to give evidence remotely. 

 

 Offender Programs: Some courts 
have the capacity to order or refer 
an offender to a program which aims 
to educate the offender and address 
personal issues to prevent re-
offending, usually through 
counselling. Some courts have 
offender support workers to engage 
and refer offenders to behavioural 
change programs. 

 
6 Arguments For and Against 

FVCs 

 
6.1 Potential Advantages 

Based on the joint ALRC/NSWLRC 
Joint Report, arguments in favour of 
establishing specialist family violence 
courts, either as stand-alone courts or 
as part of the existing court structure, 
include: 
 

 Improvements in the response of 
the legal system, for example, 
improved rates of reporting, 
prosecution, convictions and 
sentencing leading to potential 
changes in offender behaviour.29 

 

 Those experiencing family 
violence would be less likely to 
drop out of the system without 
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the remedies they need for 
achieving safety.30 

 

 Greater integration, coordination 
and efficiency in the management 
of cases through identification 
and clustering of cases into a 
dedicated list, case tracking, 
inter-agency collaboration, and 
the referral of victims and 
offenders to services.31 

 

 Premises with safety protection; 
and co-location of services—
including legal and family 
violence support services.32 

 

 Confidence in the ability of the 
legal system to respond to family 
violence would build, leading to 
better outcomes in terms of victim 
satisfaction.33 

 

 Specialisation acts both as a way 
of attracting those with an interest 
and aptitude for family violence 
work and allows education, 
training and other resources to be 
focused upon a smaller group for 
more immediate results and 
improved outcomes.34 

 

 Specialised personnel including: 
judges, court staff, lawyers and 
prosecutors with a better 
understanding of the nature, 
features and dynamics of family 
violence.35 

 

 This knowledge and 
understanding allows these 
individuals to better assist victims 
sensitively in navigating the legal, 
social and health systems by 
connecting together legal 
frameworks and social services.36  

 

 Specialisation can improve 
consistency and efficiency in the 
interpretation and application of 

laws as a result of shared 
understandings and the 
awareness and experience of a 
smaller number of decision 
makers.37 

 

 Parties would not be shuttled 
from court to court. There may be 
fewer court appearances, less 
repetition of evidence and 
thereby a quicker resolution of 
issues.38 

 

 Less cost as specialisation may 
result in substantial savings 
elsewhere in the system: For 
example, more effective legal 
intervention may result in fewer 
cases requiring child protection 
agencies to intervene, and fewer 
demands on medical and 
psychological services.39 

6.2 Potential Challenges 

The ALRC/NSWLRC Joint Report 
discussed various challenges to FVCs 
and specialist courts generally, 
including: 
 

 Operational challenges such as: 
the accessibility of specialised 
services; the appropriate 
selection and retention of 
specialists; and the ongoing need 
to ensure and maintain adequate 
resourcing and support.40 
 

 One concern is that specialised 
services, because of the 
resources they require, may only 
reach a certain segment of the 
population, leaving some victims 
of family violence, especially 
those in regional and remote 
communities no better off.41  

 

 Another concern relates to how 
specialists are selected; the 
recruitment and retention of staff 
is a challenge for many 
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specialised courts in the area of 
family violence due to the 
traumatising nature of the work.42  

 
Justice Michael Moore of the Federal 
Court of Australia, in a paper 
presented at a Lawasia Conference in 
1999, outlined additional concerns 
about specialist courts, including: 
 

 The costs of forming the separate 
administration of a specialist 
court would be considerable 
(premises; staff and judges). 

 

 There is the potential for 
jurisdictional uncertainty and 
conflict. 

 

 Specialist courts may lead to 
fragmentation of the court system 
and diminish its legitimacy.  

 

 Specialist courts may prevent the 
evolution of general courts and 
their adaptation to change.43 

 
Justice Heydon recently expressed 
concerns with specific reference to the 
Industrial Relations Commission of 
NSW in Kirk v Industrial Relations 
Commission44. The Commission may 
be constituted as the Industrial Court 
of New South Wales, and in such 
circumstances is a specialist 
jurisdiction court of equivalent status to 
the Supreme Court.45 His Honour 
stated:46 
 

Thus a major difficulty in setting up a 
particular court, like the Industrial 
Court, to deal with specific 
categories of work, one of which is a 
criminal jurisdiction in relation to a 
very important matter like industrial 
safety, is that the separate court 
tends to lose touch with the 
traditions, standards and mores of 
the wider profession and 
judiciary.......They tend to feel that 
they are not fulfilling their duty 

unless all, or almost all, complaints 
that that mischief has arisen are 
accepted. Courts which are 
"preoccupied with special problems", 
like tribunals or administrative 
bodies of that kind, are "likely to 
develop distorted positions. 

 
7 International Case Studies 

The ALRC/NSWLRC joint report notes 
that overseas jurisdictions have 
adopted various models of specialised 
FVCs (some operating in the civil 
setting only or dealing exclusively with 
criminal cases, others handling both 
civil and criminal matters).47  In the US, 
where they originated during the 
1980s, over 300 FVCs now exist. 
FVCs were established shortly after in 
Canada, and since 1999, the UK has 
rolled out over 141 FVCs. New 
Zealand has several well-established 
specialised FVCs.48 
 
7.1 United States  

The ALRC/NSWLRC Joint Report 
documents the New York model: 
 

This model includes both Domestic 
Violence Courts and Integrated 
Domestic Violence Courts (IDVCs).  
There are now 44 IDVCs in 
operation, servicing approximately 
90% of the population of New York.  
While the Domestic Violence Courts 
deal with criminal matters relating to 
intimate partners, cases are 
transferred to the IDVCs where 
there are overlapping civil, criminal, 
or family law claims arising out of a 
family violence incident between 
intimate partners. In IDVCs, a single 
judge conducts all related criminal, 
civil and family law matters from 
beginning to end. As in other 
specialised courts, the cases are not 
consolidated, but rather remain 
separate civil, criminal, and family 
law matters. As a result, each case 
has its own burden of proof and is 
conducted as any other like case 
would be. A resource coordinator 

http://www.fedcourt.gov.au/aboutct/judges_papers/speeches_moorej1.html
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keeps judges informed of offender 
compliance and refers the defendant 
to appropriate services. 

 
The report continues: 
 

Considerable research into the 
effectiveness of specialised family 
violence courts in the US has been 
conducted.  The implications from 
this research have been stated as 
follows. Some, but not all, family 
violence courts are associated with 
reduced levels of reoffending.  
Family violence courts are 
associated with increased rates of 
conviction and decreased dismissal 
rates. Victims of family violence rate 
their satisfaction in specialised 
courts more highly. Victims of family 
violence who were aware that there 
was a family violence court, reported 
greater willingness to report repeat 
offending. Family violence courts are 
associated with more efficient case 
processing. Finally, family violence 
courts report higher levels of 
offender compliance.49 

 
7.2 Canada 

In Canada the first court to specialise 
in family violence and the most studied 
is the FVC in Winnipeg, Manitoba, 
which began operating in 1990. The 
FVC was designed to address the 
"special needs of victims who are in 'a 
relationship of trust, dependency 
and/or kinship' with their alleged 
offender."50 The provincial court has 
specialised staff, special rooms and 
victim support services dealing with 
spousal abuse, elder abuse and child 
abuse (including sexual). All child 
sexual assault cases are held at the 
FVC.51 
 
According to research, offenders 
convicted of child abuse are more 
likely to receive a gaol sentence in the 
Manitoba Family Violence Court than 
in a non-specialist court, and when a 
sentence is given it is on average for a 

longer term.52 In the court's first 10 
years, the annual number of spousal 
assault cases where charges were laid 
in Manitoba went from 1137 to 3842. 
Such figures "suggest that with greater 
public confidence in the justice system, 
support and awareness, more 
complainants are prepared to report to 
the police and go through the 
system."53 Studies in Canada have 
found higher conviction rates in 
specialist courts for all categories of 
family violence compared to non-
specialist courts.54 
 
7.3 United Kingdom 

The UK Government's consultation 
paper on domestic violence 'Safety 
and Justice', 2003 acknowledged that 
domestic violence required focused 
attention. A key means of achieving 
this focus has been the development 
of specialist domestic violence courts 
(SDVCs) and fast track systems 
(FTSs).55 
 
The first English SDVC was 
established in 1999 in Leeds. By 
November 2010 there were 141 
SDVCs operating across England and 
Wales.56 
 
The aims of SDVCs are to combine 
criminal and civil settings in order to 
deal with domestic abuse more 
effectively. SDVCs take a multi-agency 
approach to domestic violence with 
criminal justice agencies, magistrates 
and specialist support agencies 
working in partnership57. An early 
evaluation found that SDVCs:  

 
Enhance the effectiveness of court 
and support services of victims, 
make advocacy and information 
sharing easier and victim 
participation and satisfaction was 
improved.58 

 

http://www.dewar4research.org/docs/saj.pdf
http://www.dewar4research.org/docs/saj.pdf
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All Crown prosecutors are trained in 
prosecuting cases relating to domestic 
violence. By 2006 there were 43 
Crown Prosecution Service Domestic 
Violence Coordinators.59 Under the 
Code of Practice for Victims of Crime, 
2006, witnesses and victims of 
domestic violence appearing in 
criminal courts can apply for special 
measures, such as being screened off 
and giving evidence by live television 
links.60 
 
In a 2006 paper Professor Dee Cook 
and his colleagues at the University of 
Wolverhampton evaluated five SDVCs 
in England and Wales. The paper 
recommended the development of a 
unified definition of domestic violence 
to be used across all agencies61 and 
the roll-out of SDVCs across England 
and Wales.62 
 
Domestic violence is currently a high 
priority policy issue for the UK 
Government. In November 2010, the 
Home Office set out domestic violence 
guiding principles in Call to end 
Violence against Women and Girls. In 
March 2011, an action plan was 
created, Taking Action-The New 
Chapter. It contained 100 actions to 
tackle violence against women in the 
areas of prevention, provision of 
services, justice outcomes and 
reducing the risk to victims.63 Two 
'actions' are of note: action 76 which 
proposes considering expanding 
SDVCs and action 77 which proposes 
revising the definition to be used for 
domestic violence.  
 
In March 2012, the Government 
released Taking Action the Next 
Chapter, which continues the 
developments in this area. Also in 
March 2012 the Government 
announced a one-year pilot known as 
the Domestic Violence Disclosure 
Scheme. The pilot will test a process 

for enabling the police to disclose 
information about previous violent 
offending by a new or existing partner 
where this may help protect the public 
(most likely a new partner). 
 
7.4 New Zealand 

There are two FVCs in New Zealand: 
Waitakere FVC established in 2001 
and Manukau FVC, which began in 
2005 after long-standing collaboration 
with community organisations.64 
 
These courts aim to provide a more 
holistic response to family violence 
than currently available in the 
conventional court setting. They also 
seek to provide a more timely 
response to family violence, enhance 
safety for victims and families 
experiencing family violence, and 
encourage accountability among 
offenders. The Waitakere FV Court 
has an additional aim to provide 
specialist services to victims, offenders 
and those involved in the operation of 
the court.65 

The Ministry of Justice in 2008 
released an evaluation report of the 
two FVCs - The Waitakere and 
Manukau Family Violence Courts: An 
Evaluation Summary. This research 
reported disappointing outcomes in 
terms of conviction and re-offending 
rates, which may raise doubts about 
the expansion of FVCs in New 
Zealand. 

Conviction rates in the FVCs were 
even lower than in the general courts. 
In fact, before the establishment of the 
FVC in Manukau, discharge 'without 
conviction' occurred in 1.5% of 
charges, but since the establishment 
of the FVC its use has increased by 
15%, which is larger than the national 
increase of 4.3%.66  

http://www.homeoffice.gov.uk/publications/crime/call-end-violence-women-girls/vawg-action-plan
http://www.homeoffice.gov.uk/publications/crime/call-end-violence-women-girls/vawg-action-plan
http://www.homeoffice.gov.uk/publications/crime/call-end-violence-women-girls/vawg-action-plan
http://www.homeoffice.gov.uk/publications/crime/call-end-violence-women-girls/vawg-action-plan
http://www.homeoffice.gov.uk/publications/crime/call-end-violence-women-girls/action-plan-new-chapter?view=Binary
http://www.homeoffice.gov.uk/publications/crime/call-end-violence-women-girls/action-plan-new-chapter?view=Binary
http://www.homeoffice.gov.uk/publications/about-us/consultations/domestic-violence-disclosure/
http://www.homeoffice.gov.uk/publications/about-us/consultations/domestic-violence-disclosure/
http://www.justice.govt.nz/publications/global-publications/t/the-waitakere-and-manukau-family-violence-courts-an-evaluation-summary-august-2008
http://www.justice.govt.nz/publications/global-publications/t/the-waitakere-and-manukau-family-violence-courts-an-evaluation-summary-august-2008
http://www.justice.govt.nz/publications/global-publications/t/the-waitakere-and-manukau-family-violence-courts-an-evaluation-summary-august-2008
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The report also concluded that the 
FVCs had no significant effect on 
reoffending.67 Further, the evaluation 
found that victims had been put at risk 
by waiting in common waiting rooms 
with their abusers and that the 
Manukau Court had been 
overwhelmed by the volume of cases.  

The Chief District Court Judge, Russell 
Johnson, who championed the 
creation of the Manukau Court, 
believes that the problems outlined in 
the report have since been rectified.68 

8 Family Violence Courts in 
Australia  

Family violence issues arise in a 
number of judicial settings straddling 
the constitutional division of powers 
between the Commonwealth, States 
and Territories: 
 

 magistrates courts; 

 district and supreme courts; 

 children's courts and: 

 family courts–including the 
Family Court of Australia and 
the Federal Magistrates Court. 

 
The ALRC/NSWLRC Joint Report 
provides a detailed outline of the 
jurisdictions of the above courts and 
where family violence issues arise in 
the context of each jurisdiction.  
 
Protection orders are the primary legal 
tool used by States and Territories in 
relation to family violence. 
 
8.1 Specialist Family Violence 

Courts in Australia 

The first family violence "court" was 
established in South Australia in 1997. 
Subsequent developments include: 
 
NSW Pilot in Campbelltown and Wagga 

Wagga commenced 2005. 

 

ACT Pilot started 1998 of specialist list in 
the Magistrates Court and FV list 
established 2000. Specialist Family 
Violence Court established 2011 
under Magistrates Court Act 1930. 

QLD Pilot Rockhampton Magistrates 
Court commenced 2006. 

SA Specialist list in the Magistrates 
Court commenced 1999. 

VIC  Specialist list in the Magistrates 
Court commenced 2005.  

WA Specialist stream of the Magistrates 
Court of Western Australia. 
Commenced in 2000.

69
 

 

A comparison of the different models is 
set out in the Joint Report (Table A on 
p 1496).70 Discussed in more detail 
here are the South Australian, 
Victorian, ACT and NSW models, each 
of which represents the basic models 
in place in Australia. 
 
8.2 South Australia 

The South Australian FVCs deal with 
both criminal matters and applications 
for protection orders.71 Where both 
criminal and civil matters arise in a 
case, these are heard together. While 
the courts have specially assigned 
magistrates, there is no specialised 
training for judicial officers. The FVCs 
are monitored by a steering committee 
comprised of court staff, magistrates, 
prosecutors, policy officers, offender-
treatment workers, and the 
Commissioner for Victims‘ Rights 
(South Australia). The South 
Australian model also provides support 
workers for victims, offenders and 
children; and can refer offenders to 
offender programs (known as Violence 
Intervention Programs).72 
 
8.3 Victoria 

The Family Violence Court Division 
(FVCD) of the Magistrates‘ Court of 
Victoria exercises jurisdiction over: 
protection orders; summary criminal 
proceedings; committals for indictable 

http://www.alrc.gov.au/publications/2.%20International%20and%20Constitutional%20Settings%20%E2%80%94The%20Context%20for%20Reform/web-courts-family-
http://www.alrc.gov.au/sites/default/files/pdfs/publications/32.%20Specialisation.pdf
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offences; civil personal injury claims; 
compensation and restitution; and (to 
the extent conferred upon the 
Magistrates Court) jurisdiction over 
family law and child support. It can 
also sit as the Victims of Crime 
Assistance Tribunal to hear 
applications for statutory victims‘ 
compensation in family violence cases. 
The following features of the FVCD 
can be noted:  
 

 It is expressly established by 
legislation. 

 All judicial officers must be 
formally appointed to the court. 

 The same judicial officer hears 
related cases, but each case is 
heard using the applicable 
standard of proof and 
procedure. Judicial officers 
report satisfaction with 
managing these processes. 

 All selected judicial officers and 
staff receive specialised and 
ongoing training. 

 In addition to specialised 
magistrates and police 
prosecutors, the court also has 
support workers for victims and 
offenders, family violence 
outreach support workers, legal 
aid and community lawyers for 
victims and defendants, and a 
specialised registrar.73  

 
The ALRC /NSWLRC Joint Report 
said that the Victorian model is the 
closest example of a ‗one stop shop‘ 
model for victims of family violence in 
Australia.74 
 
8.4 ACT 

A more recent development is the 
ACT's Family Violence Court, 
established in 2011, under Chapter 4B 
of the Magistrates Court Act 1930. 
One effect of the legislation was to 
give statutory recognition to the Family 
Violence list already established within 

the Magistrates Court. The relevant 
explanatory memorandum stated: 
  

Legislating for a specialised FV 
Court acknowledges the 
specialisation and integration of the 
Family Violence Court and 
recognise[s] the complexities, 
vulnerabilities and special interest in 
protection of individual victims and 
the community as a whole. The 
proposal is consistent with the goals 
of the ACT Family Violence 
Intervention Program (FVIP), a 
coordinated ACT Government, 
criminal justice and community 
response to criminal family 
violence.75 

 
By s 291I, the purpose of the ACT 
Family Violence Court is to operate as 
a specialised court to deal with 
domestic violence offences, 
recognising that: 
 

(a) the nature of domestic violence 
and the particular needs involved in 
protecting victims is complex; and 
(b) great social harm results from 
domestic violence; and 
(c) domestic violence offences take 
place in the context of a special 
relationship between people. 

 
By s 291J of the Magistrates Court Act 
1930, where a Magistrate hears a 
domestic violence offence as defined 
in s291H,76 the Magistrates Court is 
known as the "Family Violence Court" 
and the Magistrate may be referred to 
as the "Family Violence Court 
Magistrate". 
 
The Court's jurisdiction is set out by s 
291K, which provides that the Family 
Violence Court may exercise the 
jurisdiction of the Magistrates Court in 
relation to proceedings for: summary 
domestic violence offences involving 
adults; indictable domestic violence 
offences involving adults; bail 
proceedings involving adults charged 

http://www.legislation.act.gov.au/a/1930-21/current/pdf/1930-21.pdf
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with a domestic violence offence; and 
breaches of sentences imposed by the 
Court on persons for domestic 
violence offences. This is therefore a 
court of criminal jurisdiction. 
 
8.5 NSW Domestic Violence 

Intervention Court Model 
(DVICM) 

The pilot of the DVICM was developed 
following a Carr Government election 
commitment in 2003 to run a trial of 
the model in two courts, one regional, 
and the other metropolitan. The courts 
selected were Wagga Wagga and 
Campbelltown. The DVICM was 
developed as an interagency model 
with an understanding between the:  
 

 NSW Attorney General‘s 
Department (AGD),  

 NSW Police Force,  

 Department of Community 
Services (DoCS),  

 Department of Corrective 
Services (DCS),  

 Legal Aid Commission of NSW 
and the NSW Department of 
Housing. 

 
The DVICM pilot was intended to run 
for two years at each site and was 
officially implemented in Campbelltown 
on 12 September 2005 and in Wagga 
Wagga on 10 October 2005.77 
According to the ALRC/NSWLRC Joint 
Report: 
 

The DVICM program focused on 
improved evidence collection by the 
police, automated referrals to victim 
services, and increased information 
sharing and co-ordination from key 
agencies through Regional 
Reference Groups and Senior 
Officers Groups. The Local Courts 
implemented a Practice Note 
requiring early disclosure of 
evidence. Stakeholder agencies met 
weekly to update matters before the 
court. Magistrates could, if deemed 

appropriate as part of the sentence, 
place an offender on a perpetrator 
program run by the Probation and 
Parole Service in Wagga Wagga 

and Campbelltown.
78

 

 
Further details of the operation of the 
DVICM can be found in BOCSAR's 
2008 paper, An Evaluation of the NSW 
Domestic Violence Intervention Court 
Model; and in the NSW Government's 
submission to the current inquiry into 
domestic by the Legislative Council 
Standing Committee on Social Issues.  
 
BOCSAR conducted a follow-up study 
in 2012.79 The results were mixed, with 
the study finding that 'the DVICM was 
successful in achieving some but not 
all of its aims'. The BOCSAR study 
found that: 
 

The DVICM increased the proportion 
of persons of interest charged in 
Macquarie Fields but not in 
Campbelltown or Wagga Wagga 
Local Area Commands. It reduced 
the time taken to finalise domestic 
violence matters in Campbelltown 
and Wagga Wagga Local Courts. 
The DVICM did not affect the 
proportion of matters finalised on a 
plea of guilty; the proportion of 
matters finalised on a dismissal; the 
proportion of penalties of bonds with 
supervision; nor the proportion of 
penalties of imprisonment.80 
 

9 Constitutional Issues  

Constitutional issues would arise if 
NSW considered establishing FVCs 
that exercised a broader jurisdiction, 
similar to the international models. 
 
The Australian Constitution provides 
the Commonwealth with the power to 
make laws with respect to: 
 

 Marriage- s51 (xxi); 

 Divorce and matrimonial causes 
and in relation there to, parental 

http://www.alrc.gov.au/publications/32.%20Specialisation/existing-specialised-family-violence-courts-australia-0
http://www.alrc.gov.au/publications/32.%20Specialisation/existing-specialised-family-violence-courts-australia-0
http://www.bocsar.nsw.gov.au/lawlink/bocsar/ll_bocsar.nsf/vwFiles/R58.pdf/$file/R58.pdf
http://www.bocsar.nsw.gov.au/lawlink/bocsar/ll_bocsar.nsf/vwFiles/R58.pdf/$file/R58.pdf
http://www.bocsar.nsw.gov.au/lawlink/bocsar/ll_bocsar.nsf/vwFiles/R58.pdf/$file/R58.pdf
http://www.parliament.nsw.gov.au/Prod/parlment/committee.nsf/0/8210DE0296D67DC0CA25792500800D90
http://www.lawlink.nsw.gov.au/lawlink/bocsar/ll_bocsar.nsf/vwFiles/cjb155.pdf/$file/cjb155.pdf
http://www.lawlink.nsw.gov.au/lawlink/bocsar/ll_bocsar.nsf/vwFiles/cjb155.pdf/$file/cjb155.pdf
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rights and the custody and 
guardianship of infants-s51(xxii); 

 Matters incidental to the execution 
of any power vested by the 
Constitution in the Parliament- 
s51 (xxxix).81 

 
The Commonwealth's jurisdiction has 
been further expanded by the referral 
of powers from the States, in relation 
to ex-nuptial children and later the 
Family Law Amendment (De facto 
Financial Matters and Other 
Measures) Act 2008 (Cth) allowing de 
facto couples to settle property, 
parenting and child support issues in 
any court with jurisdiction under the 
Family Law Act 1975 (Cth). Previously 
de facto couples had to deal with 
children issues in a family court and 
property issues in a State court. 
 
The effect of these constitutional 
arrangements is that the 
Commonwealth has jurisdiction over: 
marriage, divorce, parenting and family 
property upon separation. The States 
retain jurisdiction over adoption, child 
welfare and importantly criminal law.82 
 
The federal division of power between 
the Commonwealth, the States and 
Territories has led to a system that has 
been described as "fragmented" and 
where the boundaries between the 
courts are not always clear when 
family law and family violence issues 
interact.83 
 
The ALRC/NSWLRC Joint Report 
provided the following example: 
 

One family in which there is serious, 
ongoing controlling violence may 
need to go to three different courts 
in order to deal with that violence. 
The family is likely to commence 
proceedings in a magistrates court 
for a protection order. The conduct 
that led to the need for protection 
may constitute a criminal offence; 

and there may be a prosecution, 
often also in the magistrates court—
but in more serious cases in the 
District (County) or Supreme Court. 
The violence may have alerted 
family, neighbours or the police to 
notify a child protection agency, 
which may commence care 
proceedings in a children‘s court. At 
the same time, one of the parents 
may wish to see the children and 
commence proceedings in a family 
court for parenting orders governing 
the children‘s living arrangements.84 
 

10 Potential Reform Options 

With the above constitutional issues in 
mind, outlined below is a discussion of 
the options to achieve seamlessness 
in dealing with the wide range of 
issues involved in family violence. 
 
10.1  Dual Judicial Appointments 

One strategy to deal with the 
constitutional division of power is for 
judicial officers to hold simultaneous 
State and Federal judicial 
appointments. In 2009 the then 
Commonwealth Attorney General, 
Robert McClelland and the Victorian 
Attorney General, Rob Hulls issued a 
joint press release announcing their 
intention to make the first Federal-
State judicial appointment. The former 
Attorney General of NSW, John 
Hatzistergos also indicated his 
intention to facilitate a similar 
appointment.85 To date, no such 
appointment has been made. It is also 
the case that the constitutional validity 
of such dual appointments remains in 
doubt.86 
 
10.2  Expansion of the 

Commonwealth jurisdiction 

The ALRC/NSWLRC Joint Report 
posed the option of expanding the 
jurisdiction of the family courts to 
include child protection 
responsibilities.87 This option rests on 
the foundation that both systems have 
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the best interest of the child as their 
primary focus. Such an option would 
require the referral of powers from the 
States and the enactment of 
Commonwealth legislation pursuant to 
such a referral.88 
 
The ALRC/NSWLRC Joint Report 
stated: 
 

The benefits of a consolidation of 
jurisdiction, depending on the extent 
of any referral of powers, may be 
that: 

 Cases that involve both child 
protection issues and 
parenting issues could be 
dealt with in one court, 
perhaps accompanied by 
protection orders under 
federal law;  

 For those families presenting 
in family courts, there would 
be greater seamlessness 
and accessibility—and 
safety.89 

 
The report went on to say: 
 

Such a consolidation of jurisdiction 
would, however, have to meet a 
number of challenges, including that: 
 

 family courts are federal and 
most services—including 
child protection and police—
are at state level, with 
existing intersecting 
legislation and established 
processes between state law 
and state agencies; 

 family courts would be 
making orders that affect the 
workload of state agencies—
such as child protection 
agencies and the police; 

 family courts and child 
protection agencies have 
different objectives and 
different focuses, and there 
may be a lack of trust; 

 there would still be a gap in 
the system, requiring some 

families to go to a family 
court for child protection and 
parenting issues and to 
magistrates courts for family 
violence protection orders 
and criminal prosecutions.90 

 

10.3  Expansion of State and 
Territory Jurisdiction 

Conversely, it could be argued that the 
'one court‘ be a State/Territory court. 
This suggestion would at first glance 
appear more logical given that 
States/Territories have jurisdiction in 
relation to family violence protection 
orders, crime and child protection. 
 
The ALRC/NSWLRC Joint Report 
raised the issue of a gap being 
created: 
 

If all family violence matters were to 
go to state courts, would the 
Australian Government then vacate 
the field of family law, leaving it to 
the states? It would hardly be 
sensible for family violence cases to 
be dealt with in a state court and 
family disputes not involving 
violence to be dealt with in a federal 
court. Such a move would create 
another gap in the system.91  

 
This concern was premised on the 
assumption that there is a significant 
overlap between family violence and 
family law proceedings, which, in turn, 
raises the question of how many family 
law matters involve family violence. 
Professor Chisholm in the 2009 report 
'Family Courts Violence Review' 
stated: 
 

It is difficult to assess the extent of 
family violence in a community 
generally, or, for example, in cases 
coming to the family courts. This is 
partly because of the difficulty in 
determining what happened in any 
particular case (family violence may 
often happen behind closed doors, 
and there may be little corroborative 

http://www.ag.gov.au/Documents/Chisholm_report.pdf
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evidence), and partly because of the 
wide range of behaviour that can be 
included as family violence: when 
one does find research evidence, 
different studies are often measuring 
different things.92 

 
Under section 60K of the Family Law 
Act 1975 (Cth), a court must consider 
and take action on notices of or risk of 
abuse or family violence. Figure 3.39 
of the Family Court of Australia Annual 
Report 2010-2011 shows that the 
number of notices filed has declined in 
the past five years though the 
proportion of cases raising issues of 
abuse and family violence continued to 
rise until 2010–11 where they fell by 
two per cent.  
 

Proportion of final order cases in which a 
notice of child abuse or risk of family 

violence was filed, 2006–07 to 2010–11:
93

 

Year Proportion 

2006/2007 7.7% 

2007/2008 10.3% 

2008/2009 11.5% 

2009/2010 11.9% 

2010/2011 10.3% 

 
The overall trend suggests that no 
more than 12% of family law cases 
involve family violence. However, the 
2009 report, Evaluation of the 2006 
Family Law Reforms by the Australian 
Institute of Family Studies suggests a 
higher proportion of separating parents 
(72% of mothers and 63% of fathers) 
reported having experienced violence 
before separation. In fact, one in four 
mothers and approximately one in six 
fathers reported physical abuse.94 A 
2007 report by the Australian Institute 
of Family Studies, Allegations of family 
violence and child abuse in family law 
children's proceedings: a pre-reform 
exploratory study, undertakes a 
detailed literature review of empirical 
studies of family violence in the 
context of divorce. Once again these 
studies report higher levels of violence 

than recorded in the Family Court of 
Australia's Annual Report 2010-2011. 
 

10.4 Making the existing court 
systems more effective 

This option, which was favoured by the 
ALR/NSWLRC Joint Report, seeks to 
ensure that existing powers of State, 
Territory and Commonwealth courts 
are used to their maximum, so that 
users of the system:  
 

[G]et all—or most—of the legal 
protections and services they need 
from the court they first approach, at 
least on an interim basis.95 

The Joint Report considered that State 
and Territory magistrates courts 
"[H]old the best promise of providing 
'one court' in practice."96 These courts 
already deal with protection orders, 
criminal matters and have limited 
jurisdiction under the Family Law Act 
1975 (Cth) (s 69J), including the power 
to make parenting orders (s68R) only 
by consent (s 69N).97 

The Joint Report suggested that 
specialist family violence divisions or 
lists should be established.98 This 
would appear to be modelled on the 
Family Violence Court Division (FVCD) 
of the Magistrates Court of Victoria 
and to an extent on the South 
Australian FVC. 

The Joint Report acknowledged that 
this option was not without legal and 
practical difficulties. Practical issues to 
be overcome included: 

The width of matters that 
magistrates must deal with already 
is very extensive, and adding family 
law to their workload adds to an 
already considerable burden. The 
workload of magistrates courts is 
such that expanding the federal 
matters considered will not be 
manageable without increased 
resources and access to services. 
Increasing education, training and 

http://www.familycourt.gov.au/wps/wcm/resources/file/eb8a700003033f8/AR2011_complete.pdf
http://www.familycourt.gov.au/wps/wcm/resources/file/eb8a700003033f8/AR2011_complete.pdf
http://www.aifs.gov.au/institute/pubs/fle/
http://www.aifs.gov.au/institute/pubs/fle/
http://www.aifs.gov.au/institute/pubs/resreport15/main.html
http://www.aifs.gov.au/institute/pubs/resreport15/main.html
http://www.aifs.gov.au/institute/pubs/resreport15/main.html
http://www.aifs.gov.au/institute/pubs/resreport15/main.html
http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s69j.html
http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s68r.html
http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s69n.html
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specialisation within magistrates 
courts; Magistrates courts have the 
strongest geographical coverage of 
any court, but providing specialised 
services in rural and remote areas is 

a challenge.
99

 

 

The Joint Report made the following 
recommendations: 
 

Recommendation 32–1  
State and territory governments, in 
consultation with relevant 
stakeholders, should establish or 
further develop specialised family 
violence courts within existing courts 
in their jurisdictions.100 
 
Recommendation 32–2  
State and territory governments 
should ensure that specialised 
family violence courts are able to 
exercise powers to determine: family 
violence protection matters; criminal 
matters related to family violence; 
and family law matters to the extent 
that family law jurisdiction is 
conferred on state and territory 
courts.101 

 
 

Recommendation 32–3  
State and territory governments 
should ensure that specialised 
family violence courts have, as a 
minimum: 
(a) specialised judicial officers and 
prosecutors; 
(b) regular training on family 
violence issues for judicial officers; 
(c) prosecutors, lawyers and 
registrars; 
(d) victim support, including legal 
and non-legal services; and 
(e) arrangements for victim safety.102 
 
Recommendation 32–4  
State and territory governments 
should, where possible, promote the 
following measures in all courts 
dealing with family violence matters, 
including courts in regional and 
remote communities: 

(a) identifying and listing on the 
same day, protection order matters 
and criminal proceedings related to 
family violence, as well as related 
family law and child protection 
matters; 
(b) training judicial officers in relation 
to family violence; 
(c) providing legal services for 
victims and defendants; 
(d) providing victim support on family 
violence list days; and 
(e) ensuring that facilities and 
practices secure victim safety at 
court.103

 
 

Recommendation 16 sets out how 
each State and Territory should alter 
their family violence legislation to 
ensure effective interaction with the 
Family Law Act 1975 (Cth).104  
 
11 Conclusion 

Several jurisdictions have recognised 
that family violence is an issue that 
needs to be addressed by the court 
system in a direct and particular way. 
Different models of specialised family 
violence courts have been established 
for this purpose, in Australia and 
internationally where stand-alone 
FVCs are in place. In many cases, 
these specialist courts have produced 
positive results, in terms of reduced 
offending rates and/or increased rates 
of conviction. In some cases, however, 
including the DVICM pilot in NSW, the 
results have been more mixed. Overall 
the research suggests that no one 
single solution is likely to answer all 
the difficult issues raised by family 
violence. 
 
A second ALRC report was published 
in February 2012, Family Violence and 
Commonwealth Laws—Improving 
Legal Frameworks.105 This is the basis 
of the current proposal to expand the 
definition of domestic violence under 
Commonwealth law, to include 
emotional manipulation, withholding 

http://www.alrc.gov.au/publications/family-violence-and-commonwealth-laws-improving-legal-frameworks-alrc-report-117
http://www.alrc.gov.au/publications/family-violence-and-commonwealth-laws-improving-legal-frameworks-alrc-report-117
http://www.alrc.gov.au/publications/family-violence-and-commonwealth-laws-improving-legal-frameworks-alrc-report-117
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money and harming the family pet.106 
This development begs the question of 
a national uniform definition of 
domestic violence.  
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