RESEARCH PAPER: 2023-07

Parliament of
New South Wales

Water in the Murray-Darling
Basin

Key issues for the 58th Parliament

Cristy Gelling, BSc (Hons), MA, PhD
Research Analyst, Parliamentary Research Service

May 2023




Parliament of
New South Wales

Key points

Water in the Murray-Darling Basin

Managing the limited water resources of the Murray-Darling Basin is a contentious
topic involving significant disagreements between governments and between
stakeholder groups. Major reforms have aimed to restore environmental health and
better manage competition for water in the Basin.

The Basin Plan 2012 was the result of extensive negotiations between Basin states
and the Australian Government. The Basin Plan includes legislative targets for
recovery of water for the environment from consumptive uses, such as irrigation.

The Basin Plan's 'Bridging the Gap' surface water recovery targets are 98% met.
However, the Basin Plan's other surface water recovery targets will not be met by
the June 2024 deadline. This includes the 450 GL/y target for efficiency projects
and the 605 GL/y adjustment to targets made through sustainable diversion limit
adjustment mechanism (SDLAM) projects.

Water markets in the Basin are intended to encourage water to be put to its most
financially valuable uses. A recent ACCC inquiry found significant deficiencies in
water market information, oversight, and regulation, as well as underlying market
inefficiencies. Some of the ACCC's recommendations are being implemented by
the Australian Government in partnership with Basin states.

The Australian Government’s Inspector-General of Water Compliance has identified
a number of compliance issues with the Basin Plan, including the licencing and
measurement of floodplain harvesting. Floodplain harvesting is the capture and
storage of floodwater on farms. Attempts by the previous NSW Government to
bring floodplain harvesting into a water licencing framework were prevented during
the 57th Parliament by 4 separate disallowances in the Legislative Council of
regulations relating to the new framework. The NSW Government re-enacted the
licencing framework in February 2023, during the parliamentary recess.



Parliament of
New South Wales

Contents

K@Y POINTS ....ceeeiiiiiiiiiiiiiiittrerteeetrecetreeeeeeeeeeeneessensssenssssenssssensssssnnsens 1
1. INErOdUCHION......ceeeee e 4
2. Overview of legislative framework ...........ccccoieeeeeeeceiiiiniiieeeeennereeeeeennene 9
2.1 Water Management Act 2000 (NSW).........c.ooueioiieeeieeeeeeeeeeeeeeeee e 9
2.2 Water ACt 2007 (Cth) ....ooveuiieieiiieieieieeeeeteee e 10
2.3 Government agency responsibilities...........ccocioiiiiiiiie 12
3. Water recovery targets .......ccccccoiveuuiiiiiiuniiiiieniiniieniceneeeneeeenaee 14
3.1 Sustainable diversion limits and recovering water for the environment......... 14
3.2 Types Of Water FECOVETY .......cviiiiiieeeee et 15
3.3 Basin Plan water reCovery targets. .........ccooiririrerereseeeeeeeee e 17
3.4 Current status of water recovery targets..........ccoovevieeieeciccieceeeceeeeeeen 22
3.5 Government responses to target shortfalls.............cccoeoieiiiiiiici 27
4. Water market reform ............eeeviiiiiiiiiiiiiieeiiiiiniieeeeece e sesecaeeee 30
4.1 The purpose of water Markets ..........ccoocuvoieiiieieeeeeeeee e 30
4.2 How Basin water markets WOrK..........ccccoeveririneneneneresesesesesee e 30
4.3 Current status of market reforms..........cocooiiiiiiie 34
4.4 Select market reform iSSUES..........ooiiiiiiiiiieeee e 38
5. Compliance with the Basin Plan............ccccouiiiiiiniiiiiiineciieeceneeceecennnen. 46
5.1 Recent basin compliance and integrity reforms ..........cccccoooeeiieieiccccc. 46
5.2 Select Basin Plan compliance issues for NSW ...........ccccooovieiiiciicceccicceee, 48

Water in the Murray-Darling Basin 2



Parliament of
New South Wales

X o 0 1)1 1 1 60

APPENAICES .......eiieiiiiiieieireeeeeeeeeeeteeeeeeeeeeeeeeeeeennssssssssassseesennsnnssssssasaaaes 61

1. Future water market reforms suggested by Australian Competition and
Consumer Commission for evaluation.............cccoecerieiiiiccecieeeeeee e 61

2. Timeline of key events related to floodplain harvesting licencing regulations
and diSAlIOWANCES .......c.coiiiiiee e 63

Water in the Murray-Darling Basin



Parliament of
New South Wales

1. Introduction

The Murray-Darling Basin (the Basin) produces around half of Australia’s irrigated
agricultural production and is home to 2.3 million people, including almost 100,000 people
from 46 First Nations (Figure 1).7 It supports a variety of unique ecosystems, 120 species
of water bird, more than 50 species of native fish and 16 internationally significant
wetlands.? Despite variable cycles of drought and flood, low rainfall and high evaporation
rates mean the water these people and ecosystems depend on is often scarce.?

Government policies and infrastructure investments have long encouraged the
development of agriculture in the Basin, which now accounts for 62% of the water used for
irrigation in Australia.* As irrigated agriculture has developed, overuse of water resources
and altered river flows have contributed to environmental damage, such as species decline,
wetland drying, salinity and poor water quality.® In the last 4 decades, major reforms have
aimed to restore environmental health and better manage competition for water.®

Particularly severe environmental and socioeconomic impacts during the Millennium
Drought prompted the Australian Government to push for greater Commonwealth oversight
and co-ordination of water management across the 5 Basin states and territories: ACT,
NSW, Queensland, South Australia and Victoria (the Basin states). This resulted in the
passing of overarching Commonwealth legislation (the Water Act 2007), a lengthy

1 Australian Bureau of Statistics, Gross Value of Irrigated Agricultural Production, 2017-18 financial year, released
31 May 2019, accessed 21 March 2023; Murray-Darling Basin Authority (MDBA), Why the Murray-Darling Basin
matters, n.d., accessed 21 March 2023; S Jackson et al., Empowering First Nations in the governance and
management of the Murray-Darling Basin, in BT Hart et al. (eds), Murray-Darling Basin, Australia: its future
management, Vol 1, Elsevier, p 313-338.

2 MDBA, Why the Murray-Darling Basin matters, n.d., accessed 21 March 2023.

3 MJ Stewardson, Hydrology of the Murray-Darling Basin in BT Hart et al. (eds), Murray-Darling Basin, Australia: its
future management, Vol 1, Elsevier, p 47-73.

4 Australian Bureau of Statistics, Water Use on Australian Farms, 2020-21 financial year, released 26 July 2022,
accessed 21 March 2023; J Alexandra, Evolving Governance and Contested Water Reforms in Australia’s Murray
Darling Basin, Water, 2018, 10(2)113, doi:10.3390/w10020113; CA Pollino et al. Rural and regional communities of
the Murray-Darling Basin, in BT Hart et al. (eds), Murray-Darling Basin, Australia: its future management, Vol 1,
Elsevier, p 21-28; WF Musgrave, Historical development of water resources in Australia: irrigation policy in the
Murray-Darling Basin, in L Crase (ed), Water policy in Australia: the impact of change and uncertainty, Resources for
the Future, 2008.

5 MDBA, Guide to the Proposed Basin Plan: Technical Background, MDBA, Australian Government, 2010, p 28-31;
Murray-Darling Basin Ministerial Council, An Audit of Water Use in the Murray-Darling Basin, 1995; P Davies et al.,
Sustainable Rivers Audit = SRA Report 1, Independent Sustainable Rivers Audit Group for the Murray—Darling Basin
Ministerial Council, 2008; PE Davies et al., Sustainable Rivers Audit 2, Independent Sustainable Rivers Audit Group
for the Murray-Darling Basin, 2012; G Walker and IP Prosser, Water quality: Land use impacts on salinity,
sediments, and nutrients, in BT Hart et al. (eds), Murray-Darling Basin, Australia: its future management, Vol 1,
Elsevier, p 109-135.

6 J Alexandra, Evolving Governance and Contested Water Reforms in Australia’s Murray Darling Basin, Water, 2018,
10(2)113, doi:10.3390/w10020113; G Beeson, A water story: learning from the past, planning for the future, CSIRO
Publishing, 2020, p 175-188; C Guest, Sharing the water: one hundred years of River Murray politics, Murray-Darling
Basin Authority, 2017.
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https://www.abs.gov.au/statistics/industry/agriculture/gross-value-irrigated-agricultural-production/2017-18
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https://www.mdba.gov.au/why-murray-darling-basin-matters
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https://www.mdpi.com/2073-4441/10/2/113
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negotiation of limits to ‘water take’ (in the Basin Plan 2072) and a Commonwealth
investment commitment of around $13 billion. These reforms have proven to be both
substantive and controversial, sparking protests, political scandals and numerous
government and independent inquiries.”

Figure 1. Catchments of the Murray-Darling Basin
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7 J Alexandra, Evolving Governance and Contested Water Reforms in Australia’s Murray Darling Basin, Water, 2018,
10(2)113, doi:10.3390/w10020113; G Beeson, A water story: learning from the past, planning for the future, CSIRO
Publishing, 2020, p 175-188; C Guest, Sharing the water: one hundred years of River Murray politics, Murray-Darling
Basin Authority, 2017; BT Hart et al., Introduction to the Murray-Darling Basin system, Australia, in BT Hart et al.
(eds), Murray-Darling Basin, Australia: its future management, Vol 1, Elsevier, p 1-17. D Montoya, Water: Regulatory
frameworks in rural NSW, NSW Parliamentary Research Service, 2010, p 38; D Montoya and E Ravlich, Key Issues
for the 57" Parliament — The Murray Darling Basin, NSW Parliamentary Research Service, 2019, p 48-52.
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NSW makes up the largest part of the Basin by area. All or part of 15 of the Basin’s 22
catchments are located in NSW, in both the northern and southern Basin (see Box 1 and
Figure 2). The Parliament of New South Wales has dedicated considerable attention over
its history to making and scrutinising legislation related to the Murray-Darling Basin. This
paper provides an overview of the legislative framework governing water management in
the NSW Basin and 3 current issues likely to be considered by the 58" Parliament:

e Water recovery targets
e Water market reforms

e Basin Plan compliance issues for NSW, including water resource plan accreditation
and floodplain harvesting.

These issues are contentious, involving significant disagreements between irrigators and
environmental advocates, upstream and downstream communities, irrigators and water
traders, and between Basin governments, among many other key stakeholders. All 3 issues
are now the subject of either intergovernmental negotiations or ongoing policy and
legislative reforms.

Box 1. Differences between the northern and southern Basins

The Basin consists of 2 hydrologically distinct northern and southern regions (Figure
2). Rivers of the northern Basin drain into the Darling River, while rivers of the
southern Basin drain into the Murray River. When flows are sufficient, the Lower
Darling is connected to the Murray.

As a result of their environmental characteristics and development histories, the
northern and southern Basins differ significantly in a number of ways, for example:

e The northern Basin is drier and flatter, and its rivers have higher
evapotranspiration and more variable flows

e The northern Basin receives more rain in summer than in winter, and the
southern Basin receives more rain in winter than in summer

e Rivers in the southern Basin are more regulated (that is, their flows are
controlled by releases from major headwater dams)

e Most irrigation occurs in the southern Basin, where there is a greater density
of farms and greater diversity of irrigated crops

e Irrigated agriculture in the northern Basin is dominated by cotton

e Most water trading occurs in the southern Basin.

Water in the Murray-Darling Basin 6
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Figure 2. Boundaries of the northern and southern Basins
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These are not the only issues relating to the Basin that require ongoing legislative and
policy focus. Other current issues in the Basin not covered in this paper include:

e C(Climate change

e Constraints on delivery of water for the environment

e Cultural water entitlements for First Nations

e Increased water demand from horticulture

e Mass fish kills

e Groundwater use and regulation

e Socioeconomic conditions in the Basin

e Water allocations during drought.

Water in the Murray-Darling Basin


https://www.mdba.gov.au/basin-plan-roll-out/climate-change
https://www.mdba.gov.au/basin-plan-roll-out/managing-constraints
https://www.mdba.gov.au/about-basin/water-for-first-nations
https://www.mdba.gov.au/about-basin/irrigation-trends-basin
https://www.mdba.gov.au/issues-murray-darling-basin/fish-deaths
https://www.mdba.gov.au/basin-plan-roll-out/groundwater
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2. Overview of legislative framework

This section provides a brief overview of the 2 most central Acts governing water
management in the NSW Basin:

e The Water Management Act 2000 (NSW) (Water Management Act)
e The Water Act 2007 (Cth) (Water Act).

2.1 Water Management Act 2000 (NSW)

The Water Management Act provides for the sustainable and integrated management of all
NSW'’s water sources. It vests almost all water rights in the Crown and regulates the taking
of water by a licencing process that separates water entitlements from land ownership.®
This separation allows the trading of water access rights and the formation of a water
market.

A water access licence entitles its holder to a certain share of available water from a
particular water management area or water source.® The amount of water available for
extraction under each type of water access licence is announced periodically throughout
the year via ministerial orders known as available water determinations.®

These water allocations are made in accordance with the relevant water sharing plan,
which for a particular area or water source sets out the rules for the sharing of water
between consumptive uses (such as town water supply and irrigation), and the
environment. Among other matters, water sharing plans must establish rules regarding
water extraction limits, environmental water needs, basic landholder rights, water trading,
the granting of licences and available water determinations.

The holder of a water access licence cannot actually use their water allocation unless
authorised by relevant approvals. The type of approvals needed depend on the
circumstances and can include water use approvals (which authorise use of water at a
particular place for a particular purpose, such as irrigation) and water supply work
approvals (such as for construction and operation of a pump).'

8 Water Management Act 2000 (NSW), s 392, s 393, s 55A-88;
9 Water Management Act 2000 (NSW), s 56.

10 Water Management Act 2000 (NSW), s 59.

" Water Management Act 2000 (NSW), s 20.

12 Water Management Act 2000 (NSW), Ch 3 Pt 3.
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https://legislation.nsw.gov.au/view/html/inforce/current/act-2000-092
https://www.legislation.gov.au/Details/C2021C00539
https://www.waternsw.com.au/customer-services/water-licensing/licences
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https://legislation.nsw.gov.au/view/html/inforce/current/act-2000-092#sec.392
https://legislation.nsw.gov.au/view/html/inforce/current/act-2000-092#sec.393
https://legislation.nsw.gov.au/view/html/inforce/2022-03-24/act-2000-092#ch.3-pt.2
https://legislation.nsw.gov.au/view/html/inforce/2022-03-24/act-2000-092#sec.56
https://legislation.nsw.gov.au/view/html/inforce/current/act-2000-092#sec.59
https://legislation.nsw.gov.au/view/html/inforce/current/act-2000-092#ch.2-pt.3-div.2
https://legislation.nsw.gov.au/view/html/inforce/current/act-2000-092#ch.3-pt.3
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A key piece of subordinate legislation under the Water Management Act is the Water
Management Regulation 2018, which specifies many details of the licencing framework as
well as requirements for metering water use, among other matters.3

2.2 Water Act 2007 (Cth)

The Water Act enables the Australian Government, in conjunction with the Basin states, to
coordinate water management across the Basin in the national interest. In 2008 each of the
Basin states referred certain constitutional powers to the Commonwealth to allow this
Basin-wide management.’ In addition, the Water Act includes the Murray-Darling Basin
Agreement, a long-standing intergovernmental agreement on how water in the Murray River
is to be shared between NSW, South Australia and Victoria.’®

The Water Act established the Murray-Darling Basin Authority (MDBA) to oversee water
resource planning in the Basin. Among several other functions, the MDBA is responsible for
preparing and implementing an integrated basin plan that sets environmentally sustainable
limits on the amount of water that may be taken from the Basin.’® After extensive
negotiations between the Australian Government and the Basin states, the Basin Plan
commenced in 2012. Full implementation of the Basin Plan is due in 2024."7

The Water Act also established the Commonwealth Environmental Water Holder (CEWH) to
manage the Australian Government'’s portfolio of water used for environmental outcomes.

In 2021 an amendment to the Water Act established the Inspector-General of Water
Compliance (IGWC) to provide independent oversight and monitoring of compliance with
the Basin Plan.®

2.2.1 The Basin Plan 2012 (Cth)

The Basin Plan specifies the requirements for water resource plans (WRPs), which are
legislative instruments that set the water management rules for a particular area (Figure 3).
Among other matters WRPs must include provisions regarding key environmental assets
and ecosystem functions, risks to water resources, planning for environmental watering,
water quality management plans, water trading rules, measuring and monitoring, responses
to extreme events (such as drought), and the objectives and outcomes desired by

13 Water Management (General) Requlation 2018 (NSW).
4 For NSW the relevant Act is the Water (Commonwealth Powers) Act 2008 (NSW).
15 Water Act 2007 (Cth), Sch 1.

16 Water Act 2007 (Cth), s 172, s 20-22; another major function of the MDBA is operation of the River Murray
system on behalf of NSW, Victoria and South Australia (MDBA, Who manages the Murray-Darling Basin, updated 24
September 2020, accessed 28 March 2023).

7 MDBA, Basin Plan timeline, updated 25 January 2022, accessed 18 January 2023.
'8 Water Legislation Amendment (Inspector-General of Water Compliance and Other Measures) Act 2021 (Cth).
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https://www.mdba.gov.au/water-management/allocations-states-mdba/murray-darling-basin-agreement
https://www.mdba.gov.au/water-management/allocations-states-mdba/murray-darling-basin-agreement
https://www.mdba.gov.au/
https://www.legislation.gov.au/Details/F2021C01067
https://www.dcceew.gov.au/water/cewo
https://www.igwc.gov.au/
https://www.igwc.gov.au/
https://www.mdba.gov.au/basin-plan/water-resource-plans
https://legislation.nsw.gov.au/view/html/inforce/current/sl-2018-0480#statusinformation
https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-2008-069
https://www.legislation.gov.au/Details/C2021C00539/Html/Text#_Toc87864258
https://www.legislation.gov.au/Details/C2021C00539/Html/Text#_Toc87863768
https://www.mdba.gov.au/water-management/allocations-states-mdba/managing-murray-river
https://www.mdba.gov.au/basin-plan/plan-basin/basin-plan-timeline
https://www.legislation.gov.au/Details/C2021A00074
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Indigenous people.’ There are 33 WRPs required by the Basin Plan, each covering surface
water, groundwater or both.?°

WRPs are prepared by the states and assessed by the MDBA against Basin Plan
requirements. If a WRP meets these requirements, the MDBA will recommend it to the
Australian Government Minister for Water for accreditation. The 20 WRPs prepared by the
NSW Government each include one or more water sharing plans made by NSW under the
Water Management Act.?’

The Basin Plan specifies long-term average sustainable diversion limits (SDLs) that
determine how much water can be taken from a particular area for consumptive uses.??
These areas are known as SDL resource units. There are one or more SDL resource units in
a WRP area, with a total of 29 surface water resource units and 80 groundwater resource
units across the Basin.?

The Basin-wide SDL is the sum of the SDLs for all resource units.?*
The Basin Plan also provides for:

e An environmental watering plan®®
e A water quality and salinity management plan?¢
e Water required to meet critical human needs?’

e Water trading rules.?®

In addition to agreeing to the provisions of the Basin Plan, in 2013 the Basin states and the
Australian Government entered into the Intergovernmental Agreement on Implementing
Water Reform in the MDB. The agreement outlines their commitments to implementing the
Basin Plan and specifies certain funding and implementation arrangements, including for
water recovery targets.?°

19 Basin Plan 2012 (Cth), Ch 10.

20 Basin Plan 2012 (Cth), Ch 3.

21 NSW Department of Planning and Environment, Planning process, n.d., accessed 18 January 2023; not all NSW
WRPs are accredited yet.

22 Basin Plan 2012 (Cth), Ch 6.

23 MDBA, Maps and spatial data, updated 6 April 2021, accessed 13 April 2023.

24 Basin Plan 2012 (Cth), s 6.04 (2).

25 Basin Plan 2012 (Cth), Ch 8.

26 Basin Plan 2012 (Cth), Ch 9.

27 Basin Plan 2012 (Cth), Ch 11.

28 Basin Plan 2012 (Cth), Ch 12.

29 |ntergovernmental Agreement on Implementing Water Reform in the Murray Darling Basin, 2019.
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https://www.industry.nsw.gov.au/water/plans-programs/water-resource-plans/drafts
https://www.industry.nsw.gov.au/water/plans-programs/water-resource-plans/drafts
https://www.mdba.gov.au/basin-plan/sustainable-diversion-limits
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Figure 3. Key legislation and agreements governing water in the NSW Murray-
Darling Basin

2013 intergovernmental agreement on
implementing water reform in the MDB

Water Act 2007 (Cth)

Water Management Act 2000 (NSW) (incororating MDB Agreement)

Water Water _ ) Water requiets s Basin
Management Sharing ."°dedin  Resource .-+ Plan
Regulation 2018 Plans Plans 2012

Source: NSW Parliamentary Research Service
Note: Only select subordinate legislation is shown for each Act.

2.3 Government agency responsibilities

Several national and NSW government bodies have responsibility for managing water and

administering water law in the Basin. Some of the functions of these bodies are
summarised in Table 1.

Water in the Murray-Darling Basin
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Table 1. Select functions of NSW and Australian Government bodies in water

management

Agency

Function

NSW Government®°
Department of Planning and
Environment—Environment and
Heritage

Department of Planning and
Environment—Water

Independent Pricing and Regulatory

Tribunal (IPART)

Land Registry Services

Natural Resources Access
Regulator (NRAR)
WaterNSW

Australian Government

Australian Competition and
Consumer Commission (ACCC)

Bureau of Meteorology (BoM)

Commonwealth Environmental
Water Holder (CEWH)

Department of Climate Change,
Energy, the Environment and
Water (DCCEEW)

Inspector-General of Water
Compliance (IGWC)

Murray-Darling Basin
Authority (MDBA)
Productivity Commission

Multi-jurisdiction bodies
Basin Officials Committee

Murray-Darling Basin Ministerial

Council

Environmental water management

Policy, planning, regulation, intergovernmental negotiations,
water allocations

Regulation of prices set by WaterNSW and other public water
utilities

Maintenance of NSW water access licence registry
Compliance monitoring and enforcement of NSW water laws

System operation, management of licencing regime and
water registers, trade approvals

Monitoring of and advising on water charge and water
market rules, enforcement of compliance with consumer law

Collection and dissemination of water information across
Australia, including storages, allocations and trading

Management of Commonwealth environmental water
holdings
Policy, planning, regulation, intergovernmental negotiations

Monitoring and independent oversight of Commonwealth
and Basin state agencies’ compliance with the Water Act and
related intergovernmental agreements

Basin Plan development, River Murray system operation,
research, monitoring, advising minister on WRP accreditation

Assessment of progress against the Basin Plan every 5 years

Senior officials representing each Basin government.
Advises and implements decisions of the Ministerial Council.
Advises the MDBA on certain matters

Water ministers from each Basin government.

Determines policy outcomes and objectives of common
interest (except issues provided for in the Basin Plan)

30 The full division of responsibilities is set out in detail in the Roles and Responsibilities Agreement between NSW
Department of Planning and the Environment, WaterNSW and NRAR.
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3. Water recovery targets

3.1 Sustainable diversion limits and recovering water for the environment
The most contentious aspect of the Basin Plan has been recovering water for the
environment. This is implemented using a set of sustainable diversion limits (SDLs) that
came into effect in 2019.%" SDLs limit how much water can be taken, as a long-term
average, for consumptive use from each resource unit and from the Basin as a whole.

The ‘gap’ between these SDLs and estimates of the water use limits that were applicable
before the Basin Plan (baseline diversion limits, or BDLs) is the amount of water that must
be recovered for the environment (Figure 4).32

This section describes the Basin Plan’s various water recovery targets, their current status
and government responses to target shortfalls. It does not address debates about the
socioeconomic and environmental outcomes of water recovery or whether the Basin Plan’s
targets have been set at the right level. In general, many irrigators argue that current targets
are too high and harmful to rural communities, while many environmental advocates argue
that current targets are too low to protect the Basin’s environment. 33

3T The SDL system replaced the previous system of limits under the 1995 cap on surface water diversion; MDBA,
Transitioning from the Cap to sustainable diversion limits, updated 22 December 2021, accessed 2 March 2023.

82 MDBA, Sustainable diversion limits, updated 23 December 2021, accessed 2 March 2023.

33 For example, the NSW Irrigators’ Council’s position is that there should be no further reductions in the
consumptive pool of water (NSW Irrigators’ Council, Basin Plan Policy Position Paper, November 2022, p5), while
the Wentworth Group of Concerned Scientists considers the Basin Plan’s water recovery target insufficient to
restore environmental health to the Basin (Wentworth Group of Concern Scientists, Response to the Murray-Darling
Basin Royal Commission Report, 2019, p2).
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Figure 4. Sustainable diversion limits cap the amount of water that can be taken
for consumptive uses

River water

baseline
diversion limit
(BDL)
Held environmental water
sustainable

diversion limit
(SDL)

Consumptive water

Source: Adapted from MDBA.

Notes: River water includes discharge to the sea, conveyance losses, pre-existing held environmental
water and planned environmental water (that is, passively managed water left in the river after the
operation of environmental rules for users and system managers). Held environmental water is water
that is recovered and then held by a government environmental water holder for release according to
an environmental watering strategy.

3.2 Types of water recovery
There are several different methods used to recover water, including water buybacks,
supply measures and efficiency measures.

Water buybacks refers to the government purchasing water entitlements for the
environment from willing sellers.3* These entitlements are transferred to a government

34 DCCEEW, Australian Government water purchasing in the Murray-Darling Basin, n.d., accessed 2 March 2023.
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environmental water holder for use in environmental management.® This reduces the
amount of water available for consumptive use.

A supply measure is an action that increases the supply of water available for consumptive
use.

There are 2 types of supply measures. The first type are measures that use less
environmental water to achieve equivalent outcomes (such as by improving infrastructure
for delivery of environmental water). Some of these are also constraints measures.
Constraints measures remove or ease constraints to the effective delivery of environmental
water, for example by raising bridges to allow higher river flows and purchasing easements
to allow flooding of private land.

The second type of supply measure makes more water available overall, for example by
reducing evaporative loss in a water storage.

Both types of supply measures can be used to increase SDLs.

An efficiency measure reduces the amount of water needed for consumptive purposes, for
example by:

e Lining irrigation delivery channels to prevent seepage
e Switching to more water efficient drip irrigation systems

¢ Upgrading stormwater infrastructure to reduce water losses.3¢

In contrast to supply measures, efficiency measures can be used to decrease SDLs.
Although supply and efficiency measures adjust SDLs in opposite directions, both types of
measures aim to minimise negative impacts on consumptive uses while in principle still
achieving the Basin Plan’s environmental outcomes.

Buybacks, supply measures and efficiency measures are all intended to have equivalent
outcomes, but in practice they can have significantly different socioeconomic and
environmental impacts. For example, many irrigator groups argue buybacks harm rural
communities by increasing water prices and decreasing agricultural production.®” Many

35 DCCEEW, Environmental water holdings, n.d., accessed 2 March 2023. Aside from the CEWH, environmental
water in NSW is held by the NSW Department of Planning and Environment and the Living Murray program (NSW
Department of Planning and Environment, Current Water Holdings, updated 3 March 2022, accessed 22 March
2023).

36 Basin Plan 2012 (Cth), Ch 7.

87 For example, NSW Irrigators’ Council, Submission to Inquiry on Water Legislation Amendment (Inspector-General
of Water Compliance and Other Measures) Act 2021, 2021, p 14.
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environmental advocates, however, argue that buybacks are the most effective and least
expensive method for recovering water for the environment.3®

3.3 Basin Plan water recovery targets

There are several interrelated Basin Plan water recovery targets, and these have been
adjusted since they were originally negotiated and established in the Basin Plan in 2012.
Only 2 groundwater SDL resource units have Basin Plan water recovery targets, and these
are located in Queensland, so this section focuses only on surface water recovery targets.

3.3.1 Bridging the Gap target

The Water Act requires SDLs to reflect the amount of water that can be taken without
compromising key aspects of the environment.3 In 2010 the MDBA published an
assessment of the amount of additional surface water required for the environment, finding
that consumptive use would need to be reduced from baseline levels by a long-term
average of between 3,000 and 7,600 gigalitres per year (GL/y).%° Judging that reductions
exceeding 4,000 GL/y would have severe socioeconomic consequences, the MDBA only
gave further consideration to reduction targets of 3,000-4,000 GL/y. This would represent
an estimated 22-29% reduction in diversions for consumptive use compared to the baseline
and an estimated 13-17% decrease in the gross value of irrigated agriculture production.*’

Publication of these assessments by the MDBA in 2010 prompted anger and protests
among Basin communities, in part due to the size of the proposed reduction targets.*? In
2011 the MDBA proposed a reduction target of 2,750 GL/y.*® The MDBA attributed this
revision to a change in modelling methods and the adoption of a ‘triple bottom line’
approach to balancing environmental, social and economic outcomes.*

In 2012 this surface water 2,750 GL/y recovery target was legislated in the Basin Plan. It is
known as the Bridging the Gap target, referring to the gap between the amount of water

38 For example, Wentworth Group of Concerned Scientists, Submission on the discussion paper of the Independent
Review of WESA, 2019, p 2-3.

39 Water Act 2007 (Cth), s 23 (1).

40 MDBA, Guide to the proposed Basin Plan: overview, Australian Government, 2010, p 57 and p 75.

41 MDBA, Guide to the proposed Basin Plan: overview, Australian Government, 2010, p 82.

42 pustralian House of Representatives Standing Committee on Regional Australia, Of drought and flooding rains:
Inquiry into the impact of the Guide to the Murray-Darling Basin Plan, Parliament of Australia, 2011, p 39.

43 MDBA, The proposed ‘environmentally sustainable level of take’ for surface water of the Murray-Darling Basin:
Method and outcomes, Australian Government, 2011.

44 A Royal Commission established by the South Australian Government concluded that this revised figure was
not based on the best available science, as required by the Water Act, but was instead a political compromise to
gain the support of Basin state governments and enable passing of the Basin Plan into law (B Walker, Murray-
Darling Basin Royal Commission Report, 2019); the MDBA disagrees with this conclusion and stands by their

published reasoning (MDBA, MDBA response to the South Australian Royal Commission, Australian Government,
2019).
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that could be taken before the plan (BDLs) versus the amount that would be allowed to be
taken under the SDLs.*

The Basin-wide water recovery target is the sum of all individual surface water SDL
resource unit targets. These resource unit targets can be local or shared recovery targets.
The local target of a particular surface water resource unit is for recovery from that
resource unit to achieve local environmental outcomes. The shared target of a surface
water resource unit is for local recovery contributing towards a zone-wide target (there are
6 zones across the Basin, each composed of one or more surface water resource units).4®
A resource unit may have both shared and local targets, or just one type.

Surface water SDLs are defined relative to the BDL for each resource unit.#” This means
surface water SDLs change if the corresponding BDL is adjusted during development or
updating of a WRP. BDLs are not expressed as fixed volumes but are defined by a
description of how to calculate the BDL from specified information.“® For this reason BDLs
can change when updated information becomes available about historic water use, such as
new data or hydrological modelling.*® However, water recovery targets are expressed
volumetrically and therefore a change in BDL does not in itself change the associated
targets. For example, the local recovery target for the Gwydir surface water SDL resource
unit is 42 GL/y.* If the Gwydir surface water BDL increased, the SDL would, by definition,
also increase, but the local recovery target would remain 42 GL/y.

Water for these targets is recovered in the form of water entitlements that are transferred
to the relevant environmental water holder, whether this is through purchase, gift or transfer
of expected water savings from infrastructure projects. In 2014 the Australian Government
began prioritising water recovery through infrastructure programs instead of buybacks.>' In

45 DCCEEW, How we recover water in the Murray—Darling Basin, Australian Government, n.d., accessed 1 March
2023.

46 |n the Basin Plan these resource targets are referred to as reduction amounts; Basin Plan 2012 (Cth), s 6.04, s
6.05; MDBA, Progress on water recovery, updated 25 November 2022, accessed 23 March 2023.

47 Basin Plan (Cth), Sch 2.

48 Basin Plan (Cth), Sch 3.

49 MDBA, Changing limits, updated 7 December 2022, accessed 13 April 2023.

50 Basin Plan (Cth), Sch 2; the SDL for the Gwydir surface water resource unit is defined as ‘the BDL minus 42 GL
per year (local reduction amount) minus the SDL resource unit shared reduction amount plus the SDL adjustment
amount.’ The local reduction amount is the local recovery target. The shared reduction amount is Gwydir's share
(7.6 GL/y) of the 24 GL/y northern Basin NSW zone water recovery target, which is allocated between the zone’s
resource units in proportion to their BDLs. The SDL adjustment amount is any increase in SDL that reflects the
resource unit's apportioned contribution to the SDL adjustment discussed in section 3.3.3. In the case of Gwydir,
this share is 0 GL/y, see Basin Plan 2012 (Cth), Sch 6A.

51 Department of the Environment, Water Recovery Strategy for the Murray-Darling Basin, Australian Government,
2014, archived on Trove 24 June 2015, accessed 12 March 2023.
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2015 legislation was passed to limit total Commonwealth buybacks to no more than 1,500
GL/y.%?

3.3.2 Efficiency measures

To secure South Australia’s support for the Basin Plan in 2012, the Australian Government
committed to recovering an additional 450 GL/y on top of the 2,750 GL/y Bridging the Gap
target (Figure 5). The 450 GL/y was to be achieved through efficiency measures, with the
condition that these projects must have neutral or positive socioeconomic impacts.® In
2013 the Water for the Environment Special Account (WESA) was created through an
amendment to the Water Act, setting aside Commonwealth funding to achieve the 450 GL/y
target for ‘enhanced environmental outcomes.’ The amendment also set aside funds for
constraints measures.® Irrigators who receive funding for efficiency projects surrender
water entitlements to the Commonwealth Environmental Water Holder equal to an agreed
portion of their expected efficiency gains.>> Payments for projects funded through WESA
must be made before 30 June 2024.%

In 2018 Basin ministers agreed to stringent socioeconomic criteria against which potential
efficiency projects would be assessed prior to approval.®” In 2020, the Australian
Government announced a policy shift away from on-farm efficiency projects (such as farm
irrigation upgrades) towards off-farm efficiency projects (such as irrigation infrastructure
network upgrades). This change was a response to evidence that on-farm efficiency
projects, although providing significant benefits to participants, increase overall water
demand and place upward pressure on water prices.%®

52 \water Amendment Bill 2015 (Cth), Federal Government secures Senate support for cap on Murray Darling water
buybacks, ABC News, accessed 7 March 2023; the Commonwealth buyback cap ceases to have effect after the
first of the Basin Plan’s 10 yearly reviews is delivered, which is planned for 2026; Water Act 2007 (Cth), s 85C (2).
53 s cullen, Gillard announces Murray-Darling plan changes, ABC News, 26 October 2012, accessed 1 March 2023.

54 Water Amendment (Water for the Environment Special Account) Act 2013 (Cth); Intergovernmental Agreement on
Implementing Water Reform in the Murray Darling Basin, 2019.

55 S Farrier et al. First Review of the Water for the Environment Special Account: Report to Commonwealth Minister
for Water Resources as required under Section 86AJ of the Water Act 2007, Independent panel, Australian
Government, 2020, p 11.

56 5 Lewis et al., Second Review of the Water for the Environment Special Account: Report to Commonwealth
Minister for Water Resources as required under Section 86AJ of the Water Act 2007, Independent panel, Australian
Government, 2022, p 22.

57 MDBA, Murray-Darling Basin Ministers meet in Melbourne, 14 December 2018, accessed 28 February 2023.

58 Department of Agriculture, Water and the Environment, Australian Government response to the Independent
assessment of social and economic conditions in the Basin, Australian Government, 2020, p 10; Department of
Agriculture, Water and the Environment, Murray-Darling Communities Investment Package, Australian Government,
2020; R Sefton et al., Final report: Independent assessment of social and economic conditions in the Murray-Darling
Basin, Panel for Independent Assessment of Social and Economic Conditions in the Murray-Darling Basin,
Australian Government, 2020, p 64-65.
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Figure 5. Basin Plan surface water recovery targets in 2013 (GL/y)

Target needed for South Australia to agree to Basin Plan - 3,200

2,750 450
2013 Bridging the Gap target efficiency
measures

Source: NSW Parliamentary Research Service

3.3.3 Supply measures

The SDL adjustment mechanism (SDLAM) is a method for changing the surface water SDLs
in the Basin Plan to account for the effects of supply measures (which can increase SDLs)
and efficiency measures (which can decrease SDLs). The Basin Plan caps the overall
outcome of this adjustment to a maximum of 5% net change (that is, combined changes
from both supply and efficiency contributions) in the total surface water SDL across the
Basin as it stood in 2012.%°

In 2017 the MDBA determined that the combined effect of a package of 36 supply projects
nominated by state governments would allow a further 605 GL/y of water to be available for
consumptive use.%° However, because 605 GL/y is 62 GL/y larger than the 5% net SDL
adjustment limit (which is approximately 543 GL/y) the supply contribution must be offset
by 62 GL/y efficiency measures. In effect, this means that for the full contribution of supply
measures to count towards increasing the Basin Plan SDLs, the efficiency measures
discussed in 3.3.2 must achieve at least 62 GL/y of water recovery.®' The supply measures
SDL adjustment was incorporated into the Basin Plan in 2018.62

Supply measure projects are implemented by the Basin states and must be in operation by
30 June 2024. If the MDBA judges that the 605 GL/y will not be achieved by 30 June 2024,
it must undertake a reconciliation process before that date to ensure that the SDL
adjustment reflects the outcomes of the measures as actually implemented.%® This process

59 Basin Plan 2012 (Cth), s 7.19.

60 MDBA, Sustainable Diversion Limit Adjustment Mechanism: Draft Determination Report, Australian Government,
2017; MDBA, Sustainable diversion limit adjustment projects, n.d., accessed 2 March 2023.

67 MDBA, Sustainable Diversion Limit Adjustment Mechanism: Draft Determination Report, Australian Government,
2017, p 30; MDBA, The determination to adjust sustainable diversion limits, updated 9 December 2019, accessed 2
March 2023.

62 Basin Plan Amendment (SDL Adjustments) Instrument 2017 (Cth).
63 Basin Plan 2012 (Cth), s 7.11.
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involves making a new determination of the combined effect of all measures notified under
the SDL adjustment mechanism and proposing new SDLs. %

3.3.4 Northern Basin toolkit measures

In finalising the Basin Plan in 2012, Basin governments agreed to the MDBA conducting
further investigations, drawing on local community input, about the basis for the SDLs that
had been set for resource units in the northern Basin. ¢ The resulting Northern Basin
Review was intended to address gaps in the evidence base for water management
decisions. In the review the MDBA focussed on whether there was enough evidence for
changing the existing northern Basin SDLs based on predicted economic, environmental
and social outcomes of different water recovery scenarios. %

In 2016 the MDBA published the results of the Northern Basin Review and proposed that
the total of 390 GL/y of water recovery targets from northern Basin resource units should
be reduced by 70 GL/y (to a total of 320 GL/y), on the condition that the Australian, NSW
and Queensland governments implement a package of measures (known as toolkit
measures) to improve environmental benefits while minimising negative economic impacts
of water recovery.®’ The 6 toolkit measures included arrangements to protect
environmental flows, targeted water recovery, improvements to management of
environmental flows, works to promote fish migration and constraints measures for the
Gwydir catchment.®®

A key distinction between the toolkit measures and the SDL adjustment mechanism supply
measures is that the supply measures are water recovery methods and have a water
recovery target (605 GL/y). In contrast, not all toolkit measures are water recovery
methods, and the 70 GL/y is not a water recovery target—instead 70 GL/y is the total SDL
reduction agreed to by Basin governments in exchange for implementation of the suite of
toolkit measures. The proposed toolkit measures received in-principle support from Basin
governments in 2017, but in February 2018 the Australian Senate voted to disallow the
legislative instrument that was to enact the northern Basin amendments.® In May 2018 the

64 MDBA, Sustainable Diversion Limit Adjustment Mechanism Reconciliation Framework, Australian Government,
2021.

65 MDBA, The Northern Basin Review: Understanding the economic, social and environmental outcomes from water
recovery in the northern basin, Australian Government, 2016, p 10; Basin Plan 2012 (Cth), note to s 6.06(1).

66 MDBA, The Northern Basin Review: Understanding the economic, social and environmental outcomes from water
recovery in the northern basin, Australian Government, 2016, p 11.

57 MDBA, The Northern Basin Review: Understanding the economic, social and environmental outcomes from water
recovery in the northern basin, Australian Government, 2016, p 4-8.

68 MDBA, The Northern Basin Review: Understanding the economic, social and environmental outcomes from water
recovery in the northern basin, Australian Government, 2016, p 52.

69 MDBA, Communique: Murray—-Darling Basin Ministers agree next steps, published 16 June 2017, accessed 2
March 2023; Basin Plan Amendment Instrument 2017 (No. 1) (Cth); Regulations and determinations: Basin Plan
Amendment Instrument 2017 (No. 1), Commonwealth of Australia Hansard, 14 February 2018.
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Australian Government and the ALP came to an agreement to allow both the northern Basin
amendments and the SDL adjustment amendments described in section 3.3.3.70

3.3.5 Overview of current water recovery targets

Figure 6 provides an overview of current surface water recovery targets. In summary, the
Basin Plan amendments made in 2018 have reduced the previous Bridging the Gap target
of 2,750 GL/y (see section 3.3.1) to a new target of 2,075 GL/y. Of this reduction, 70 GL/y
was a result of the agreement to implement toolkit measures in the northern Basin (see
section 3.3.4), and 605 GL/y reflects the effect of the SDL adjustment mechanism supply
measures (see section 3.3.3).

The revised Bridging the Gap target depends on delivery by 2024 of both 605 GL/y in supply
measures and 62 GL/y of efficiency measures. These efficiency measures would be a
subset of the 450 GL/y efficiency measures target that is to be delivered by 2024 to achieve
enhanced environmental outcomes (see section 3.3.2).

Figure 6. Basin Plan surface water recovery targets following 2018 agreement on
toolkit and supply measures (GL/y)

Previous Bridging the Gap target - 2,750

2,075 70 605 1450
New Bridging the Gap target supply efﬁciency
(as adjusted in 2018) measures mfeasures
(SDLAM) |
Northern Basin T
toolkit measures 62 GL/y efficiency

measures needed
for full offset of
supply measures

Source: NSW Parliamentary Research Service

3.4 Current status of water recovery targets

3.4.1 Bridging the Gap: target 2075 GL/y

In December 2022, the MDBA assessed that 98% of surface water recovery toward the
Bridging the Gap target is complete.”" The total recovery across the entire Basin already
exceeds 2,075 GL/y, but this is because there has been some over-recovery in specific

0p Littleproud, Statement on the Murray-Darling Basin Plan [media release], Australian Government, 7 May 2018,
archived by Trove on 12 April 2019, accessed 2 March 2023; Basin Plan Amendment Instrument (No. 1) 2018 (Cth).
71 MDBA, December 2022 Report Card, Australian Government, 2022, p 8.
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catchments.’? There remains 46 GL/y of surface water that needs to be recovered to meet
local and shared targets in certain resource units.”® Figure 7 shows that most resource
units have achieved or are close to their recovery targets and that the majority of water
recovery has occurred in NSW and Victoria, mainly from the Murray, Murrumbidgee and
Goulburn rivers. Of the recovery to date, approximately 58% has been recovered through
Australian Government buybacks and approximately 33% through infrastructure projects
(Figure 8).7* The surface water resource units with local recovery still required as of
December 2022 are Condamine-Balonne (Queensland), Barwon-Darling (NSW), Namoi
(NSW), NSW Border Rivers (NSW) and Lachlan (NSW). Those with shared recovery targets
to be met are NSW Murray and ACT Murrumbidgee (though the latter will meet its target
once a previously purchased entitlement is traded from NSW to ACT). 7°

72 MDBA, Progress of water recovery towards 'Bridging the Gap'to SDLs (contracted and registered volumes) as at
31 December 2022, updated 27 February 2023, accessed 2 March 2023; total recovery so far is 2,107.4 GL/y.

73 MDBA, Progress of water recovery towards 'Bridging the Gap'to SDLs (contracted and registered volumes) as at
31 December 2022, updated 27 February 2023, accessed 2 March 2023.

74 Infrastructure projects counted under Bridging the Gap targets are typically efficiency projects, however these
do not count towards the 450 GL/y target for WESA-funded efficiency measures.

75 MDBA, Progress of water recovery towards 'Bridging the Gap'to SDLs (contracted and registered volumes) as at
31 December 2022, updated 27 February 2023, accessed 2 March 2023.
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Figure 7. Water recovery progress towards Bridging the Gap targets by surface

water SDL resource unit, December 2022
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Figure 8. Bridging the Gap water recovery by type, December 2022
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3.4.2 Efficiency measures: target 450 GL/y
On 31 October 2022, only 4.5 GL/y had been recovered through WESA-funded projects, with
a further 21.4 GL/y contracted for delivery.”®

The most recent statutory review of WESA found that neither the 450 GL/y target of water
recovery nor the WESA-funded constraints measures program will be delivered before the
funding deadline of 30 June 2024. Under the current policy settings, budget and deadline it
is only possible to recover a total of 62.6 GL/y.”” Although far short of the 450 GL/y target,
this amount would meet the 62 GL/y target that would enable use of the full 605 GL/y of
SDL adjustment from supply measures, should it be needed (see sections 3.3.3 and 3.4.3).

The review also found that even if there were no deadline or budget constraints, only 330
GL/y of water recovery would be technically possible under current policy settings that
restrict a large majority of WESA funding to off-farm projects only. Of this 330 GL/y
potential recovery, just 5 GL/year was estimated to be achievable from on-farm projects,
with the remaining 325 GL/y the potential from off-farm recovery, largely irrigation network

76 MDBA, December 2022 Report Card, Australian Government, 2022, p 12; note that updated figures as at 31
March 2023 are now available and show that a total of 12 GL/y of efficiency contribution have now been
registered (MDBA, Progress of water recovery towards ‘Bridging the Gap’ to sustainable diversion limits (SDLs) as at
31 March 2023, updated 19 May 2023, accessed 23 May 2023).

77'3 Lewis et al., Second Review of the Water for the Environment Special Account: Report to Commonwealth
Minister for Water Resources as required under Section 86AJ of the Water Act 2007, Independent panel, Australian
Government, 2022, p 8; 62.6 GL/y is the sum of the 2.6 GL/y that had been recovered or contracted at the time of
the review and the further 60 GL/y estimated by the panel as possible to recover through the existing efficiency
program by 2024.
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upgrades and urban/industrial projects. If more funding were made available for on-farm
projects, in theory a further 345 GL/y could be recovered.”®

3.4.3 Supply measures: target 605 GL/y

Twenty two of the 36 supply measures are likely to be operable by the deadline and a
further 8 may be operable (assessed in November 2022 as ‘on the cusp’ of being capable of
delivery by the deadline). The MDBA considers that 6 of the 36 projects will not be delivered
by the 30 June 2024 deadline. These 6 projects were critical to a substantial proportion of
the MDBA's determination of a 605 GL/y adjustment to the Basin-wide SDL.”°

The MDBA's current assessment is that a reconciliation will be needed after 31 December
2023. The reconciliation process will establish the amount by which the SDLs must be
adjusted by 2024 to correct for any difference between the outcomes of the supply
measures as originally estimated and as actually implemented.® The MDBA envisages that
amended SDLs would commence by 30 June 2024. In October 2022, the MDBA estimated
that the revised contribution of the supply measures would be between 290 and 415 GL/y
(that is, a shortfall of 190-315 GL/y).®

Among the projects that the MDBA considers will not be delivered in full is the Menindee
Lakes Water Savings project. This was a proposal to achieve significant reductions in
evaporative loss in the Menindee Lakes through engineering and operational changes.®? In
2021 the NSW Government committed to rescoping the project given the:

[..] impacts of recent severe drought and significant concerns around ecological outcomes,
reduced amenity, impacts on traditional owners, whole of system connectivity, and lack of
community support for the project in the form originally envisaged under the Murray-Darling
Basin Plan.®

78 g Lewis et al., Second Review of the Water for the Environment Special Account: Report to Commonwealth
Minister for Water Resources as required under Section 86AJ of the Water Act 2007, Independent panel, Australian
Government, 2022, p 23-24.

79 MDBA, Sustainable Diversion Limit Adjustment Mechanism: 2022 Assurance Report, Australian Government,
2022, p 29-35.

80 Basin Plan 2012 (Cth), s 7.11; MDBA, Sustainable Diversion Limit Adjustment Mechanism Reconciliation
Framework, Australian Government, 2021.

81 MDBA, Sustainable Diversion Limit Adjustment Mechanism: 2022 Assurance Report, Australian Government,
2022, p 36-39.

82 NSW Department of Industry, Menindee Lakes Water Saving Project-Summary of Phase 2 preliminary business
case; NSW Legislative Council Portfolio Committee No. 7, Rationale for, and impacts of, new dams and other water
infrastructure in NSW, 2021, p 49-61.

83 NSW Department of Planning, Industry and Environment, NSW Government Response to Inquiry into the rationale
for, and impacts of, new dams and other water infrastructure in NSW, Part 2,, NSW Government, 2022, p 10.
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3.4.4 Northern Basin toolkit measures

In August 2019 the Basin governments came to a funding agreement on the toolkit
measures.? Projects funded under this program have included constraints measures and
works to allow native fish migration.® The full suite of projects that fall under the toolkit
measures is identified by the Australian Government in a 2022 implementation status
report.86

Of the 6 toolkit measures, MDBA assessed 3 measures as on track for delivery, 2 as on
track for near complete delivery, and one (a series of environmental works and measures)
as highly unlikely to be delivered by the June 2024 deadline. Of the 4 projects within the set
of environmental works and measures judged at high risk of not being delivered, one is
from NSW (Reconnecting the Northern Basin project).®’

3.5 Government responses to target shortfalls

3.5.1 Bridging the Gap: target 2,075 GL/y

In its 2022 election commitments, the Australian Labor Party pledged to hold Basin states
to the Basin Plan’s water recovery targets.®® In October 2022 the Australian Government
committed ‘significant funding’ for water recovery, including buybacks, but did not disclose
the amount to limit any effect on water market prices.® This was followed by an
announcement in February 2023 of a buyback program to recover the Bridging the Gap
shortfalls. The catchments targeted for buybacks in NSW are NSW Murray, Namoi, NSW
Border Rivers, Barwon-Darling and Lachlan.®°

3.5.2 Efficiency measures: target 450 GL/y

The Australian Government Minister for the Environment and Water, Tanya Plibersek, has
warned that achieving the 450 GL/y target within the original timeframe will be ‘extremely
challenging’ stating that ‘I'm not going to pretend to people that | can click my fingers and
make it s0.”°" However Minister Plibersek has confirmed the Australian Government is

84 Murray-Darling Ministerial Council, Communique — 4 August 2019, published 7 August 2019, accessed 2 March
2023.

85 MDBA, Northern Basin Toolkit measures, n.d.. accessed 2 March 2023; DCCEEW, Northern Basin Toolkit, n.d.,
accessed 2 March 2023.

86 MDBA, Northern Basin Toolkit - Updated status of implementation August 2022, Australian Government, 2022.
87 MDBA, December 2022 Basin Plan Report Card, Australian Government, 2022; NSW Department of Planning and
the Environment—Water, Fish passage: Reconnecting the Northern Basin project, n.d., accessed 2 March 2023.

88 abor, Labor's Five-Point Plan to Safequard the Murray Darling Basin, n.d. archived by Trove on 25 October 2022,
accessed 3 March 2023.

89 1 Plibersek, Australian Government delivers on its Water for Australia plan [media release], Australian
Government, 25 October 2022, accessed 3 March 2023; J Murphy, Nationals claim water market reacting to
buyback news, but brokers doubtful, 28 October 2022, accessed 3 March 2023.

907 Plibersek, Bridging the Gap under the Murray-Darling Basin Plan [media release], Australian Government, 22
February 2023, accessed 1 March 2023.

g Polychronis, Murray delays are ‘mind boggling’, The Advertiser, 13 July 2022, accessed 6 March 2023.
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committed to the 450 GL/y target and says that all options, including buybacks, will be
considered for its recovery.%?

During negotiation in February 2023 on how the target should be reached, the NSW
Government stated that it was opposed to buybacks and any proposal to ‘mandate recovery
of the full 450 GL or penalise communities if the target is not met.’®® The Victorian
Government opposes buybacks and has stated that ‘the Basin Plan legislation does not
allow the 450 GL to be recovered using buybacks.’®* This may refer to the fact that WESA
funds can only be used to purchase entitlements in conjunction with on-farm or off-farm
efficiency measures or ‘alternative arrangements proposed by a Basin State, assessed by
that State as achieving water recovery with neutral or improved socio-economic
outcomes.’®®

Basin governments disagree not only on how to address the shortfall in the 450 GL/y target
but also on whether it needs to be addressed at all. Although the Basin states have agreed
to give effect to the Basin Plan, which contains the 450 GL/y target,®® the Basin Plan does
not specify the consequences of a shortfall in this target.®” NSW and Victorian
governments have generally interpreted the 450 GL/y as an optional target (aside from the
62 GL/y needed for the full SDL adjustment from supply measures) that is subordinate to
the requirement that efficiency measures have no negative socioeconomic impacts. For
example, in 2019 then NSW Deputy Premier and Minister for Regional NSW, John Barilaro,
stated that ‘NSW will not contribute to the additional 450GL in water recovery as we simply
have no water left to give.””® And in September 2022 the Victorian Minister for Water,
Harriet Shing, stated:

92 Murray—Darling Basin Ministerial Council, Communique, published 24 February 2023, accessed 3 March 2023; L
Radford (presenter), Interview with Minister for the Environment and Water Tania Plibersek, 21 July 2022 [radio
program)] Drive in South Australia, ABC Adelaide, Adelaide, accessed 6 March 2023; J Malcolm, Murray-Darling
Basin promise walk-back signalled, The Australian, 28 July 2022, accessed 6 March 2023.

93 NSW Department of Planning and the Environment, NSW position statement to the Murray-Darling Basin
Ministerial Council, 2023, page 3.

94 K Sullivan and C Jasper, Water ministers fail to agree on way forward as Murray-Darling Basin Plan deadline
looms, 24 February 2023, accessed 6 March 2023; A Davies, Murray-Darling Basin plan: Victoria will struggle to
meet water delivery obligations by deadline, The Guardian, 23 September 2023, accessed 6 March 2023; K Sullivan,
Water Minister Tanya Plibersek says farmers are ready to sell water licences as bureaucrats confirm 50 gigalitres
worth of buybacks, ABC News, 11 November 2022, accessed 6 March 2023.

95 Water Act 2007 (Cth), s 86AD (4); Basin Plan 2012 (Cth), s 7.17 (2)(b).

96 Basin Plan 2012 (Cth), s 7.09 (e); A McConville, Environment and Communications Legislation Committee —
Estimates, Commonwealth of Australia Hansard, 11 November 2022, p 31.

97p Walker, Murray-Darling Basin Royal Commission Report, 2019, p 386.

98 NSW Department of Planning and the Environment, NSW changes course of Basin Plan and puts regional
communities first, 18 December 2019, accessed 13 March 2023; the NSW Government changed this stance
slightly in 2021, announcing it was accepting applications for off-farm efficiency projects that would count
towards the target, NSW Department of Planning and the Environment Up to S1.5 billion available for off-farm
efficiency projects in NSW [media release] NSW Government, 19 August 2021, accessed 13 March 2023; NSW
Department of Planning and the Environment—Water, Off-farm efficiency program, n.d. accessed 13 March 2023.
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https://www.abc.net.au/news/2023-02-24/states-fail-to-agree-as-murray-darling-basin-plan-deadline-looms/102018886
https://www.abc.net.au/news/2023-02-24/states-fail-to-agree-as-murray-darling-basin-plan-deadline-looms/102018886
https://www.theguardian.com/australia-news/2022/sep/23/murray-darling-basin-plan-victoria-will-struggle-to-meet-water-delivery-obligations-by-deadline
https://www.theguardian.com/australia-news/2022/sep/23/murray-darling-basin-plan-victoria-will-struggle-to-meet-water-delivery-obligations-by-deadline
https://www.abc.net.au/news/2022-11-11/farmers-ready-to-sell-water-buybacks-plibersek-says-senate/101645342
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https://www.legislation.gov.au/Details/C2021C00539/Html/Text#_Toc87863885
https://www.legislation.gov.au/Details/F2021C01067/Html/Text#_Toc86056707
https://www.legislation.gov.au/Details/F2021C01067/Html/Text#_Toc86056695
https://parlinfo.aph.gov.au/parlInfo/download/committees/estimate/26278/toc_pdf/Environment%20and%20Communications%20Legislation%20Committee_2022_11_11_Official.pdf;fileType=application%2Fpdf#search=%22committees/estimate/26278/0002%22
https://parlinfo.aph.gov.au/parlInfo/download/committees/estimate/26278/toc_pdf/Environment%20and%20Communications%20Legislation%20Committee_2022_11_11_Official.pdf;fileType=application%2Fpdf#search=%22committees/estimate/26278/0002%22
https://cdn.environment.sa.gov.au/environment/docs/murray-darling-basin-royal-commission-report.pdf#page=394
https://www.industry.nsw.gov.au/media/releases/2019/nsw-changes-course-of-basin-plan-and-puts-regional-communities-first
https://www.industry.nsw.gov.au/media/releases/2019/nsw-changes-course-of-basin-plan-and-puts-regional-communities-first
https://www.industry.nsw.gov.au/media/releases/2021-media-releases/up-to-$1.5-billion-available-for-off-farm-efficiency-projects-in-nsw
https://www.industry.nsw.gov.au/media/releases/2021-media-releases/up-to-$1.5-billion-available-for-off-farm-efficiency-projects-in-nsw
https://www.dpie.nsw.gov.au/water/water-infrastructure-nsw/off-farm-efficiency-program
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We have always had a very strong stance on the importance of positive or neutral socio-
economic impacts, and we will only consider additional water recovery towards the 450GL
where there are no negative socio-economic impacts, and without buybacks.®®

The South Australian Government supports buybacks and has suggested it would withdraw
support for the socioeconomic criteria for efficiency projects.®

3.5.3 Supply measures: target 605 GL/y

In February 2023 NSW and Victoria requested a 2-year deadline extension for supply
measure projects.’! Under the current deadline, a reconciliation will need to be conducted
and the SDLs adjusted by 2024. According to the MDBA a reconciliation would ‘almost
certainly mean that further water recovery would be required to bridge a re-opened gap.’'%?

To recover the anticipated shortfall of 190-315 GL/y the Australian Government would have
the option of using buybacks, efficiency measures, supply/constraints measures or a
combination. However, water recovery through buybacks would be limited by the 1,500
GL/y Commonwealth buyback cap (see section 3.3.1).7% Assuming the new Bridging the
Gap buybacks described in section 3.5.1 are completed, only 222.6 GL/y of additional
buybacks would be possible while remaining under the cap.'%4

3.5.4 Northern Basin toolkit measures

NSW and Queensland have requested a 2-year extension to complete the Northern Basin
toolkit measures.'® Although the commitment to the toolkit measures is noted in the Basin
Plan, there is no legislative requirement for a reconciliation if the measures are not
implemented as agreed.%¢

99 A Davies, Murray-Darling Basin plan: Victoria will struggle to meet water delivery obligations by deadline, The
Guardian, 23 September 2022, accessed 6 March 2023.

100 k sullivan and C Jasper, Water ministers fail to agree on way forward as Murray-Darling Basin Plan deadline
looms, 24 February 2023, accessed 2 March 2023; C Jasper and K Sullivan, Murray-Darling Basin Ministerial
Council set for pivotal water recovery debate, ABC News, 12 October 2022, accessed 2 March 2023.

107 Murray—Darling Basin Ministerial Council, Communique, published 24 February 2023, accessed 3 March 2023.
102 MDBA, MDBA Reconciliation statement, Australian Government, 2019.

103 The Commonwealth buyback cap ceases to have effect after the first of the Basin Plan’s 10 yearly reviews is
delivered, which is planned for 2026; Water Act 2007 (Cth), s 85C (2).

104 0n 30 September 2022, 271.6 GL/y of buybacks remained under the cap and 49 GL/y of buybacks had already
been committed for the Bridging the Gap recovery, MDBA, Progress on water recovery, updated 25 November 2022,
accessed 3 March 2023.

105 Murray—Darling Basin Ministerial Council, Communique, published 24 February 2023, accessed 3 March 2023.
106 Basin Plan 2012 (Cth), s 6.04; reconciliation is only relevant to measures under the SDL adjustment
mechanism, see s 7.11.

Water in the Murray-Darling Basin 29


https://www.theguardian.com/australia-news/2022/sep/23/murray-darling-basin-plan-victoria-will-struggle-to-meet-water-delivery-obligations-by-deadline
https://www.abc.net.au/news/2023-02-24/states-fail-to-agree-as-murray-darling-basin-plan-deadline-looms/102018886
https://www.abc.net.au/news/2023-02-24/states-fail-to-agree-as-murray-darling-basin-plan-deadline-looms/102018886
https://www.abc.net.au/news/2022-10-12/murray-darling-basin-ministers-meeting/101524514
https://www.abc.net.au/news/2022-10-12/murray-darling-basin-ministers-meeting/101524514
https://www.mdba.gov.au/news-media-events/newsroom/media-centre/mdb-ministerial-council-communique-24feb2023
https://www.mdba.gov.au/sites/default/files/pubs/reconciliation-statement-december-2019.pdf
https://www.legislation.gov.au/Details/C2021C00539/Html/Text#_Toc87863879
https://www.mdba.gov.au/progress-water-recovery
https://www.mdba.gov.au/news-media-events/newsroom/media-centre/mdb-ministerial-council-communique-24feb2023
https://www.legislation.gov.au/Details/F2021C01067/Html/Text#_Toc86056662
https://www.legislation.gov.au/Details/F2021C01067/Html/Text#_Toc86056698

Parliament of
New South Wales

4. Water market reform

4.1 The purpose of water markets

A key aim of national water reforms over the past 4 decades has been formation of a cap-
and-trade system for managing competing uses of a scarce resource.’®” In such a system,
the total amount of water used is capped at an environmentally sustainable limit and water
users can buy and sell tradeable water within this capped pool. The goal of facilitating trade
within a cap-and-trade system is to ensure that the available consumptive water flows to
the most financially valuable uses. For example, one of the purposes of the Basin Plan is to
provide for ‘water to reach its most productive use through the development of an efficient
water trading regime across the Murray-Darling Basin.'1%®

Over time, water market activity has increased in the Basin and now has an annual average
value of more than $1.8 billion per year.’® Since 2014-15, the total value of water
entitlements held in the southern Basin has more than tripled."'® Tradeable water
entitlements represent a significant proportion of the capital assets of irrigated farms,
comprising, for example, an average of 41% of the capital assets of horticulture farms and
36% for dairy farms in the southern Basin in 2018-19.™"

This section provides an overview of how water markets operate, summarises the current
status of market reform efforts and explores select reform issues in more detail.

4.2 How Basin water markets work

4.2.1 Regulatory frameworks

Basin water markets are regulated under a general framework established by the water
trading rules in the Basin Plan, which cover issues including free trade rights, transparency
of trade approval processes, reporting requirements and insider trading."'?

In NSW these rules operate alongside a more detailed framework specified by the water
access dealing rules of the Water Management Act, the applicable NSW water sharing
plans and other subordinate instruments.’™® This NSW framework deals with matters such
as types of trades, trade approval requirements, registration and water accounting.

107 National Water Commission, Water markets in Australia: a short history, Australian Government, 2011.

108 water Act 2007 (Cth), s 20 (e).

109 Australian Competition and Consumer Commission (ACCC), Murray-Darling Basin water markets inquiry: final
report, Australian Government, 2021, p 1.

110 Aither, Water Markets Report: 2021-22 Review and 2022-23 Outlook, 2022, p 30.

M Accce, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 7.

112 Basin Plan 2012 (Cth), Ch 12.

113 Water Management Act 2000 (NSW), s 71.
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Interstate trade in regulated parts of the southern Basin (known as the southern connected
Basin) is governed by protocols under Schedule D of the Murray-Darling Basin
Agreement." Interstate trade between Queensland and New South Wales in the Border
Rivers catchment is governed by an intergovernmental agreement.’®

4.2.2 Entitlement and allocation trade

Water trading in the Basin is not a single market, but ‘a set of interrelated markets, split
across product types and geographic areas.’''® For instance, there are dozens of tradeable
water market products regulated by the Basin Plan, each subject to different trading rules
about where they can be traded to and from."”

A key type of tradeable water right is a water access right. Two categories of water access
right are entitlements and allocations.’"®

A water entitlement is an ongoing right to a share of available water. A NSW water access
licence is an example of a water entitlement.’® Entitlement trading by irrigators can allow
long-term changes in business strategy. For example, an almond grower who has
purchased land to expand their operation may buy water access licences to ensure they
receive enough water allocation for the new plantations. Entitlements are also held by a
variety of other market participants, including investors, brokers, government environmental
water holders, irrigation infrastructure operators and First Nations groups. Entitlements are
sometimes referred to as ‘permanent’ water access rights.

A water allocation is the amount of water allocated to a water entitlement holder in a given
water accounting period. Allocations change periodically depending on water availability
decisions made by government water managers. Allocation trading allows short-term
flexibility for irrigators. For example, a cotton farmer who decides not to plant a crop during
a drought year can sell the water allocations from their water access licence to an almond
grower whose permanent plantations need additional water under drought conditions.
Allocations are sometimes referred to as ‘temporary’ water access rights.

114 water Act 2007 (Cth), Sch 1; specifically, Schedule D of the Agreement applies to intervalley trade of water
within specified parts of the southern Basin, including the Murray River downstream of the Hume Dam and
regulated reaches of the Goulburn, Broken, Campaspe, Loddon and Murrumbidgee river systems.

115 New South Wales-Queensland Border Rivers Intergovernmental Agreement, 2008

116 ACCC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 57.
17 MDBA, Water Markets Product Information, updated 14 December 2021, accessed 14 February 2023.
118 ACCC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 57.
119 Water Management Act 2000 (NSW), Ch 3, Pt 2.
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4.2.3 Brokers, exchanges and trade approval

To buy and sell water, trading partners need to find each other (match), settle on a price,
and lodge the trade details with the relevant authority. Brokers and exchange platforms are
often used as intermediaries in these processes.

Brokers provide clients with advisory, matching, trading and various administrative
services. Exchange platforms are online portals that assist buyers and sellers to trade,
using, for example, automated matching, auction style listings or fixed price listings.
Services offered by brokers and exchange platforms can overlap and are sometimes
offered by the same entity.'?0

Once a trade has been agreed, the details must be approved or registered with the relevant
authority. In NSW, water access licence trades are recorded by the NSW Land Registry
Services on the Water Access Licence Register.?" NSW allocation trades are assessed by
WaterNSW for approval and recorded on the NSW Water Register.'??

4.2.4 NSW irrigation infrastructure operators
Market participants can also trade water market products created by irrigation
infrastructure operators (110s). In NSW, these internal 110 markets are substantial.

An IO operates an irrigation network that conveys water from a water source to customer
properties. Generally, NSW 110s hold bulk water access licences on behalf of their
customers and issue these customers with various kinds of rights to use the network.
Commonly these include irrigation rights (the right to access or receive water from the 110)
and delivery rights (the right to have water delivered via the 110’s infrastructure).

I10s own the largest volume of water entitlements in the NSW southern Basin.'?®
Correspondingly, the volume of trade in permanent I10 irrigation rights (that is, the 110 rights
that are analogous to entitlements) in NSW exceeds the volume of trade in water access
licences (that is, regular NSW entitlements that are not associated with I10s)."%*

NSW also has a large trade in ‘temporary’ irrigation rights (that is, 110 rights that are
analogous to allocations). Trades between an I10 and the external allocation market are
generally conducted on behalf of the customer by the Il0. For example, if an 110 customer
wishes to buy a water allocation from a water access licence holder outside the 110

120 Acce, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 228.

121 NSW Land Registry Services, Registrar General’s Guidelines: Water dealings, n.d., accessed 14 February 2023;
NSW Land Registry Services, Water Access Licence Register, n.d., accessed 14 February 2023.

122 \WaterNSW, Trading water, n.d., accessed 14 February 2023; WaterNSW, NSW Water Register, n.d., accessed 14
February 2023.

123 AcCC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 126 and p 129-
130.

124 AcCC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 93.
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network, the customer authorises the 110 to buy the allocation on its own bulk licence and
credit the appropriate volume to the 110 customer’s network account.

110 markets are not subject to the same regulations as entitlement and allocation trading,
particularly with regard to reporting. For a trade within its network, an 110 serves as the
trade approval authority, as opposed to a state agency like WaterNSW. These trades are not
recorded on the NSW water registers.'?® For trades between an 110 and external markets,
both the II0 and the relevant state agency need to approve or register the trade, with the 110
listed as the buyer or seller in government registry data.'?’

4.2.5 Intervalley trade

Basin water markets are divided into trading zones.?® Trade between zones (or valleys) is
known as intervalley trade or transfer (IVT) and is often subject to trade limits. These
restrictions typically aim to manage operational issues that arise with interzone transfers of
water, such as limited delivery and storage capacity, conveyance losses and environmental
damage from high flows.?°

One example of a trade limit occurs at the Barmah-Millewa Forest, a narrow stretch of the
Murray River where flow is at its most constricted.° This area is known to water traders as
the Barmah Choke and is home to internationally significant wetlands and Australia’s
largest stand of river red gum forest.™®' Although the Barmah-Millewa Forest requires
seasonal flooding (winter/spring) to remain viable, unseasonal flooding (summer/autumn)
contributes to riverbank erosion and can threaten forest health.3?

Water allocation trade across the choke is regulated to avoid downstream demand
exceeding delivery capacity and to protect the local environment.®® Water can only be
traded from upstream to downstream of the choke if this can be balanced by a sufficient
volume of trades in the opposite direction.3*

125 acce, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 88.

126 Acce, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 126 and p 341.
127 acCC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 293.

128 MDBA, Interstate water trade, updated 14 December 2021, accessed 15 February 2023.

129 ACCC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 434-435.

130 MDBA, Barmah Choke trade balance, n.d., accessed 8 February 2023.

131 Ramsar Sites Information Service, NSW Central Murray State Forests, published 1 January 2013, accessed 8
February 2023; Ramsar Sites Information Service, Barmah Forest, Published 1 January 1998, accessed 8 February
2023.

132 pepartment of Environment and Planning, Barmah Choke, updated 19 September 2022, accessed 8 February
2023.

133 MDBA, Barmah Choke trade balance, n.d., accessed 8 February 2023; MDBA Water demand (shortfalls), updated
30 August 2022, accessed 8 February 2023.

134 MDBA, Barmah Choke trade balance, n.d., accessed 8 February 2023.
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4.3 Current status of market reforms

4.3.1 Price volatility during the 2017-19 drought prompted calls for market reform
Although entitlement prices are driven by a wide variety of factors, including commodity
prices and government policies, trends in allocation prices are largely driven by water
availability."®® For example, allocation prices spiked during the 2017-2019 drought and
have dropped dramatically since the onset of high rainfall conditions in 2020 (Figure 9).

Figure 9. Water storages and average allocation prices, 2012-13 to 2021-22
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Note: Water storages are reported for the entire Murray—Darling Basin as a percentage of total
capacity. Price is volume weighted average per megalitre for the southern Murray—Darling Basin in
2021-22 dollars.

High prices and unusual volatility in allocation markets in 2018-2019 prompted
widespread concern from irrigators about market integrity, conduct of water participants
and the effect of investors on market prices. In August 2019, following a pre-election

135 T Goesch, P Legg and M Donoghoe, Murray-Darling Basin water markets: Trends and drivers 2002-03 to 2018-
19, Australian Bureau of Agricultural and Resource Economics and Sciences, Australian Government, 2020, p 25;
ACCC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 86 and p 94.

136 T Westwood et al. 2022, Water Market Outlook: July 2022, Australian Bureau of Agricultural and Resource
Economics and Sciences (ABARES), Canberra, DOI: 10.25814/b6k1-h161.
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commitment, the Morrison Government directed the Australian Competition and Consumer
Commission (ACCC) to conduct a review of Basin water markets.¥”

4.3.2 The ACCC water markets inquiry found significant deficiencies in market
arrangements

In March 2021 the ACCC published the final report of its investigation, after obtaining
detailed trade records from brokers, exchange platforms, investors, agribusinesses, 110s
and government agencies. The ACCC found that water markets in the Basin ‘lack many
features that make markets work effectively’.’ For example:

e Thereis a lack of quality, timely and accessible information for water market
participants

e There are scant rules governing the conduct of market participants, and no
particular body to oversee trading activities, undermining confidence in fair and
efficient markets

e Trading behaviours that can undermine the integrity of markets, such as market
manipulation, are not prohibited, insider trading prohibitions are insufficient, and
information gaps make these types of detrimental conduct difficult to detect.’®®

The ACCC did not find evidence of market manipulation or artificially inflated prices.
However, analysis of trading behaviour was made challenging by the inadequacy of current
data collection arrangements. In addition, certain allegations of misconduct were not able
to be investigated because of data limitations and the time elapsed since the trading
activity under question.’4°

The ACCC made 29 recommendations to restore trust in the Basin’s water markets and
improve their operation and efficiency.’ The recommendations focused on 4 areas for
reform: market integrity and conduct, trade processing and water market information,
market architecture, and market governance. Key among the recommendations were
creation of a Basin-wide water markets agency, a framework for improving market data and
digital infrastructure, Basin-wide market integrity and conduct legislation, and a mandatory
code for intermediaries such as brokers and exchange platforms.

137 K Sullivan, Coalition makes on-farm pre-election pledge of cheap loans and water market review, ABC News, 1
May 2019, accessed 1 February 2023; D Littleproud and J Frydenberg, ACCC water inquiry [media release],
Australian Government, 7 August 2019, accessed 1 February 2023.

138 AcCC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 2.

139 ACCC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 5.

140 Acce, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 15.
141 Acce, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 26-41.

Water in the Murray-Darling Basin 35


https://www.abc.net.au/news/2019-05-01/federal-election-pledges-continue-with-farm-loans,-water-review/11064776
https://ministers.treasury.gov.au/ministers/josh-frydenberg-2018/media-releases/accc-water-inquiry
https://www.accc.gov.au/system/files/Murray-Darling%20Basin%20-%20water%20markets%20inquiry%20-%20Final%20report_0.pdf#page=5
https://www.accc.gov.au/system/files/Murray-Darling%20Basin%20-%20water%20markets%20inquiry%20-%20Final%20report_0.pdf#page=8
https://www.accc.gov.au/system/files/Murray-Darling%20Basin%20-%20water%20markets%20inquiry%20-%20Final%20report_0.pdf#page=18
https://www.accc.gov.au/system/files/Murray-Darling%20Basin%20-%20water%20markets%20inquiry%20-%20Final%20report_0.pdf#page=29

Parliament of
New South Wales

4.3.3 The Australian Government’s response is outlined in the water markets reform
roadmap

Following release of the ACCC water markets report, the Morrison Government engaged an
independent adviser to develop a phased implementation plan for water markets reform
(the reform roadmap). After consultation with governments and market stakeholders, the
reform roadmap was released on 11 October 2022 with a commitment from the Albanese
Government to support all the recommendations.’? On 12 October 2022 Basin states
agreed in principle to implement the recommendations. In November 2022 the Australian
Government committed $31.6 million over four years for water market reform, allocated to
the ACCC, the IGWC, Department of Climate Change, Energy, the Environment and Water
(DCCEEW) and the Bureau of Meteorology. ' On 24 February 2023, Basin states and the
Australian Government signed a funding agreement to progress implementation.’#* The
reform roadmap includes an indicative timeline that anticipates full implementation in
2026.1

The final roadmap report was generally supportive of the ACCC's findings, but with greater
focus on identifying the most cost-effective options and accommodating existing reform
activities. The reform roadmap recommendations were broadly similar to those of the
ACCC but differed in many details, substantially so in the case of recommendations for
market governance. 4

The ACCC found that market governance was fragmented and complex and did not
sufficiently prioritise market concerns.’ To address these issues, the ACCC
recommended the creation of an independent water markets agency with Basin-wide
functions. The water markets agency would be responsible for market regulation and
surveillance, providing market information and evaluation, as well as providing water
market expertise to governments and advocating for the interests of the water markets in
policy discussions.’® The reform roadmap acknowledged the governance issues identified
by the ACCC but stated ‘there was little support across the Basin states or other
stakeholder groups for this reform proposal because of the potential that it would add to an
already very complex set of organisational arrangements and systems.’'#° Instead, the

142 p Quinlivan, Water market reform: final roadmap report, Australian Government, 2022; Plibersek, T, Reforming
Australia’s water market to bring trust and transparency to the system [media release], Australian Government, 11
October 2022, accessed 1 February 2023.

143 1 plibersek, Reforming Australia's water markets [media release], Australian Government, 10 November 2022,
accessed 1 February 2023.

144 Murray-Darling Basin Ministerial Council, Murray-Darling Basin Ministerial Council Communique, published 24
February 2023, accessed 27 February 2023.

145 p Quinlivan, Water market reform: final roadmap report, Australian Government, 2022, p 92.

146 p Quinlivan, Water market reform: final roadmap report, Australian Government, 2022.

147 ACCC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 548.

148 AcCC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 555-562.
149 Quinlivan, D, Water market reform: final roadmap report, Australian Government, 2022, p 83.
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reform roadmap assigned the various reform functions among the ACCC, Bureau of
Meteorology, and 2 new agencies that had been created or promised since the ACCC's
recommendations were released: the Inspector-General of Water Compliance (IGWC) and
the new National Water Commission. The first National Water Commission was
responsible for providing advice on national water issues and assessing reform progress
but was abolished in 2014.7% The Albanese Government has committed to establishing a
new commission to lead cross-portfolio and cross-jurisdictional work.™>

4.3.4 A NSW Legislative Council select committee made additional reform
recommendations

On 29 March 2022, the NSW Legislative Council established a select committee on the
status of water trading in NSW."52 The committee released its report on 20 December 2022,
finding that investors have ‘led to market destabilisation and manipulation at the expense
of irrigation farmers, regional communities and the natural environment’ and that the
governance and regulatory framework is ‘inadequate and facilitates unfair market
practices.’®

Many of the committee’s recommendations are similar to those of the ACCC, including
creation of a water markets agency and greater regulation of market conduct and integrity.
However, the committee went beyond the ACCC’s recommendations in a number of ways,
including recommending:

e A public water market ownership register
e Asingle hub for trade approval and exchange
¢ Introduction of conveyance loss factors

e Investigation of ways to improve water access for First Nations people.

The NSW Government’s response was due by 20 March 2023 but was not tabled before the
pre-election caretaker period commenced on 3 March 2023.

150 National Water Commission, National Water Commission, Australian Government, archived by Trove 15 June
2016, snapshot accessed 2 February 2023; P Hannam, Abbott government plans to scrap the National Water
Commission as drought looms, Sydney Morning Herald, 26 November, 2014, accessed 2 February 2023.

151 pepartment of Climate Change, Energy, the Environment and Water, National Water Policy, n.d., accessed 1
February 2023; Labor, Labor's Plan to Future-Proof Australia's Water Resources, n.d., archived by Trove on 25
October 2022, accessed 3 March 2023.

152 R Borsak, Select Committee on the Status of Water Trading in New South Wales, NSW Hansard, 29 March
2022.

153 NSW Legislative Council Select Committee on the status of water trading in New South Wales, Status of water
trading in New South Wales, 2022, p ix.
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4.4 Select market reform issues

4.4.1 Market information and data frameworks need modernisation

Market mechanisms for allocating scarce resources such as water rely on market
participants having access to timely and relevant information. Many stakeholders identify a
lack of information and transparency in Basin water markets as a key concern.’* Such
issues not only make the market less efficient, they also make it harder for regulators to
detect market manipulation and other misconduct.'s®

Market data in the Basin is highly fragmented and siloed, with inconsistent rules, policies
and procedures across states, trade approval authorities, exchanges, brokers and 110s. For
example, information on current buy and sell offers (pre-trade price data) is needed for
market participants to gauge current market prices and depth, but this information is
scattered in various formats across multiple exchanges and individual broker websites. 56

Market data can also be poor quality or incomplete, including data from state registries.’>’
For example, a 2019 MDBA audit identified pervasive issues with inaccurate or incomplete
price reporting on trade approval forms."8 Findings included that 50% of trades were not
compliant with price reporting requirements under the Basin Plan water trading rules (such
as price fields being left blank).”> Reasons for this misreporting included trader confusion
about the requirements, inadequate reporting systems and lack of data validation. The
NSW Government has subsequently made improvements to trade forms based on
recommendations from the price audit.'®°

In addition, 110 irrigation or delivery rights are not subject to price reporting requirements,
even though they make up a substantial proportion of the market as a whole. The ACCC’s
market integrity and conduct recommendations included extending price reporting
requirements to cover all transactions of tradeable water rights, including those within an
110.761

The ACCC made several recommendations relating to data collection, management and
dissemination, including:

184 AcCC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 320-321; p 331-
352.

185 Acce, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 178-180.
186 Acce, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 336-339.
157 AcCC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 331-343.
158 MDBA, Water Trade Price Reporting Audit Overview, MDBA, 2019.

159 Deloitte, Water Trade Price Reporting under Basin Plan, Part 2: Independent assurance report of individual trades,
2019, p 6.

160 Acce, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 326; MDBA,
Submission to the ACCC Murray-Darling Basin water markets inquiry, 2020, p 6.

161 Acce, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 270-272.
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¢ Implementing Basin-wide data standards

e Investing in digital infrastructure that will allow data sharing and interoperability
between state registers, [10s, exchange platforms and trade approval authorities

e Introducing mechanisms to trace parcels of water through the market from
allocation to use (lifetime traceability)

e Developing a central public information portal.’6?

The Australian Government’s reform roadmap adopted a more incremental approach in
their digital infrastructure recommendations (for example, rejecting the proposal of a single
Basin-wide trade approval portal and postponing consideration of lifetime traceability) but
in general reinforced the need to modernise trade processes and data collection.’®® In May
2023, the Australian Government indicated the budgeted water market reform funding
would include support for a new water market hub, water markets website and water
market data standards.%

4.4.2 Stakeholders are concerned about transparency in the market

The ACCC made a broad range of findings regarding the need for greater market
transparency. Among these, the ACCC noted stakeholder concerns about how governments
make decisions that affect the market, such as water allocations and the opening of
intervalley trade (IVT) limits. For example, the ACCC found that stakeholders were
particularly concerned about the NSW Government’s approach to determining water
allocations, alleging that entitlement reliability was declining because new policies were
setting more water aside for future years. However, when ACCC requested information on
allocation operational rules or process guidelines, the NSW Department of Planning and
Environment'¢® declined to provide the information, stating: ‘water allocation assessments
and announcements are market sensitive therefore access to real-time assessment data
and information prior to public release is strictly limited.'’®® The ACCC concluded that more
transparency is needed around decision-making processes, the discretion given to water
managers and how future extreme climatic events are to be managed.®’

Transparency regarding water ownership has become an especially controversial issue in
NSW, particularly with respect to allowing public scrutiny of ownership by foreign entities
and members of parliament. Since 2020 4 bills have been introduced by members or former
members (Helen Dalton, MP, Independent) of the Shooters, Fishers and Farmers Party that

162 AccC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 29-33.
163 Quinlivan, D, Water market reform: final roadmap report, Australian Government, 2022, p 52-63.

164 T plibersek, Managing our water better for the future [media release], Australian Government, 9 May 2023,
accessed 10 May 2023.

165 Or the equivalent NSW department at the time.
166 AcCC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 473
167 AcCC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 467-484.
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included provisions to increase public information on who owns water access rights.'®® A
Legislative Council inquiry in 2020 reported on one of these bills (along with a government
bill with an alternative transparency proposal). The reporting committee noted broad
support among inquiry participants for greater transparency regarding water ownership but
also acknowledged the tension between transparency and privacy in providing publicly
identifiable information about market participants.’®® None of the bills proposing changes
to water trading information or disclosures were passed by parliament.’”0

In 2022 the Legislative Council Select Committee on the status of water trading
recommended a public register of water ownership. The committee found that under
current arrangements:

Information about water ownership and trades is typically not available, difficult to access, or
inaccurate. This prevents the public from being able to scrutinise water ownership in this
state.’”"

However, the ACCC concluded that publishing publicly identifiable information on water
ownership is not necessary to assist stakeholders in making trading decisions and noted
several concerns relating to privacy. The ACCC instead recommended improving the
transparency of de-identified data. 172

4.4.3 Market architecture does not match hydrological realities

The ACCC identified a number of inefficiencies in the Basin’s water market architecture—
that is, the ‘framework of laws, rules, policies and arrangements that govern where, when
and what water can be traded.”’”® They concluded that:

Because market architecture does not always accurately reflect the hydrological realities of
the system, it does not effectively send price signals to users that reflect the limited storage

168 \ater Management Amendment (Water Access Licence Register) Bill 2022; Water Management Amendment
(Water Rights Transparency) Bill 2020 (No 2); Water Management Amendment (Transparency of Water Rights) Bill
2020; Water Management Amendment (Water Rights Transparency) Bill 2020.

169 NSW Legislative Council Portfolio Committee No. 4, Constitution Amendment (Water Accountability and
Transparency) Bill 2020, Water Management Amendment (Transparency of Water Rights) Bill 2020 and Water
Management Amendment (Water Allocations - Drought Information) Bill 2020: Report 44, 2020, p 17.

70 One aspect of the bills introduced by Helen Dalton, MP, and the Shooters, Fishers and Farmers party related to
requiring members to disclose any water entitlements they own on their pecuniary interest forms. Helen Dalton,
MP, succeeded in introducing related amendments to a government bill that was passed into law in November
2022; Integrity Legislation Amendment Bill 2022; H Dalton, Integrity Legislation Amendment Bill 2022, NSW
Hansard, 15 November 2022.

171 NSW Legislative Council Select Committee on the status of water trading in New South Wales, Status of water
trading in New South Wales, 2022, p 20.

172 acCC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 346-348.

73 ACCC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 21; key market
architecture elements considered by the ACCC were allocation policies, carryover policies, intervalley trade rules,
river operations requirements and metering and measuring use requirements.
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and delivery capacity, or the potential third party impacts of trade, storage and delivery
decisions.’”4

The ACCC recommended a number of ‘targeted changes’ '7° for immediate action, along
with a long-term program for evaluating more ambitious reforms that tackle the underlying
causes of the market inefficiencies.”®

During development of the reform roadmap, ‘market architecture emerged as a contentious
area of proposed reform due to the ACCC's recommendations also touching on water
management and river operations.’’”” Some of the more controversial topics in market
architecture reform include conveyance losses, intervalley trade and carryover parking.

4.4.3.1 Conveyance losses

Conveyance loss is water that is lost to seepage and evaporation as it moves through the
river system. Conveyance loss rates depend on weather conditions, flow rates, river levels,
and the distance the water travels, among other factors.’”® In aggregate, water trading can
influence conveyance losses by, for instance, increasing the amount and rate of water
delivery downstream. Currently, these losses are not accounted for in market
architecture.’”® Some stakeholders have suggested introducing various kinds of
conveyance loss factors, such as an exchange rate between zones. In such a scheme, one
megalitre of water purchased from upstream would deliver less than one megalitre of water
to the downstream purchaser.

The ACCC concluded increased trading of water downstream may be putting upward
pressure on conveyance losses but was unable to determine the magnitude of this
impact.’® The ACCC urged improvements to modelling and assessment of conveyance
losses but did not consider the scale of the problem to be large enough to justify major
changes in conveyance loss accounting. 82

Similarly to the ACCC, the reform roadmap recommended improved transparency about
conveyance losses in the system, but it did not recommend introducing loss accounting
reforms."® In contrast, the Legislative Council Select Committee on the status of water

174 AcCC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 22.
175 Acce, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 24.
176 AcCC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 508.
77 b Quinlivan, Water market reform: final roadmap report, Australian Government, 2022, p 67.

178 MDBA, Losses in the River Murray System 2018-19, Australian Government, 2019, p 1-3.

79 An exception is the use of conveyance loss trade factors in Queensland’s St George Water Supply Scheme;
ACCC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 541.

180 Acce, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 540-542.
181 Acce, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 452-459.
182 AcCC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 458.

183 p Quinlivan, Water market reform: final roadmap report, Australian Government, 2022, p 48.
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trading recommended that the NSW Government advocate for the introduction of
conveyance loss factors, noting that ‘it strikes us as both unfair and inefficient for
conveyance water losses to be socialised across water users in upstream communities in
New South Wales, when one of the significant causes of losses is the increase in demand
for water among downstream water users in Victoria and South Australia.’'8

4.4.3.2 Intervalley trade (IVT) issues

The ACCC concluded that ‘there is more demand for inter-valley trade than is able to be met
under current inter-valley trade arrangements.''8® For example, the three IVT limits on trade
into the Murray River below the Barmah Choke are closing (that is, trade is closing because
a limit is reached) increasingly often, which can result in substantially higher water
allocation prices below the choke. 8

One of the biggest issues for irrigators is equity of access to trade across the choke. The
IVT limits have spurred a technological ‘arms race’ that allows well-resourced market
participants to invest in digital tools to beat other participants in the race for limited trading
opportunities. The ACCC noted:

..recent MDBA analysis found that, for trading across the Barmah Choke:

Since early September, most trades from Up to Down [above to below the choke] occurred
within 2 minutes of trade opportunity becoming available.

In one instance, the entire 14.5 ML of trade opportunity was taken up by one trade two
minutes after opening.'®’

Some stakeholders have suggested improving equity of access by changing trade
approvals from the current ‘first come, first served’ system to a randomised ballot system.
The reform roadmap rejected this suggestion as ‘slow and without certainty or risk
management benefits for stakeholders.''®8 The ACCC also rejected the ballot mechanism,
instead recommending a market-based mechanism, such as an auction approach in which
limited trade opportunities go to the highest bidder.®® The roadmap report did not include
such a market-based mechanism in its recommendations.'°

184 NSW Legislative Council Select Committee on the status of water trading in New South Wales, Status of water
trading in New South Wales, 2022, p 20.

185 AccC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 121.

186 AcCC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 436-7; the 3
limits are: into the Murray from the Goulburn, into the Murray from the Murrumbidgee and upstream to
downstream of the Barmah Choke.

187 AcCC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 439.
188 p Quinlivan, Water market reform: final roadmap report, Australian Government, 2022, p 73.

89 ACCC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 524-5.
190 b Quinlivan, Water market reform: final roadmap report, Australian Government, 2022, p 73.
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Another issue relating to IVT limits is the existence of ‘grandfathered tags’, which have
become a mechanism by which a small number of traders can both bypass IVT limits and
manipulate the timing of IVT limit opening. The Basin Plan Water Trading Rules exempt
from IVT restrictions those water entitlements that, before 22 October 2010, were ‘tagged’
for water to be extracted in a different zone than the zone in which the entitlement is
registered.’ Currently 16 grandfathered tags remain in Victoria. New South Wales did not
provide the ACCC with data on grandfathered tags in the southern connected Basin."*?

The ACCC found that some holders of grandfathered tags are using them to gain access to
potentially lucrative trade across the choke. A person with a grandfathered tag can
strategically time their usage to trigger the opening or closing of an IVT limit, putting them
at an advantage for capturing the resulting trade opportunities.™

In development of the reform roadmap the Basin states agreed to support legislation to
repeal the exemption for grandfathered tags ‘at the next available opportunity.’’®*

4.3.3.3 Carryover parking

Carryover refers to the ability for water allocated to an entitlement in one water accounting
year to be used in the next accounting year. In NSW carryover rules are specified by the
relevant water sharing plan.™> In general, the ability to carry over differs between the 2
main types of tradeable water access licences, that is, high security and general security
licences. High security licences receive higher allocation priority and typically receive close
to their full allocation each year. However, under most water sharing plans, holders of high
security licences cannot carry over and must forfeit any remaining allocations at the end of
the accounting year.'®® In contrast, general security licences have the lowest allocation
priority and in dry years may receive very low or even no allocations, but they can typically
carry over a percentage to the next year.

The capacity for carryover contributes to the value of general security licences. According
to the ACCC, ‘in discussion with irrigators, it has been speculated that without carryover,
New South Wales, Murrumbidgee general security entitlements would halve in value.’"®”

Carryover parking refers to the trading of allocations to gain access to carryover capacity.
Although carryover is generally regarded by irrigators as an important mechanism for

191 Basin Plan 2012 (Cth), s 12.23.

192 Acce, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 440-1.

193 AccC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 440-3.

194 p Quinlivan, Murray-Darling Basin Water Market Reform - Development of implementation roadmap: December
advice, Australian Government, 2021, p 14.

195 Water Management Act 2000 (NSW), s 21.

196 NSW Department of Planning and Environment, NSW Regulated Water Accounting Rules Summary, updated 21
June 2022, accessed 10 February 2023.

197 AcCC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 490.
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planning water use for the next growing season, the trade in carryover parking is
controversial for some stakeholders. Submissions to the ACCC and the Legislative Council
Select Committee included concerns that carryover parking results in higher water prices,
greater evaporative losses and spill risk in dams. There were also concerns about the
possibility that carryover results in lower allocations to general security licences. The
stakeholders argued that carryover results in high security licence holders retaining
allocations that would otherwise have been forfeited and available for reallocation after the
end of the water accounting year, resulting in lower allocations to all licence holders."*®

The ACCC found that the volume of carryover parking is comparatively small but rapidly
increasing.’®® They concluded that spill risk from carryover is generally adequately
managed by Basin states and that the impact of carryover on allocations to general security
licences is very small.?°® However, they expressed concern that NSW does not take water
storage evaporation losses into account in its carryover policies and recommended these
losses be attributed to the individual rather than shared across all water users.?%' The
reform roadmap did not include this loss accounting recommendation but instead
recommended evaluation of the impacts of carryover parking trade.?%?

The Legislative Council Select Committee found that ‘investors are exploiting carryover
water rules to their advantage, making profits off unused water while driving up prices for
the irrigation farmers who need it.’?°® The committee recommended that the NSW
Government ‘investigate reports of “parking” of carryover water and develop solutions that
restrict this from occurring except where water users genuinely require it.'2%4

198 NSW Legislative Council Select Committee on the status of water trading in New South Wales, Status of water
trading in New South Wales, 2022, p 18; ACCC, Murray-Darling Basin water markets inquiry: final report, ACCC, 2021,
p 487-494.

199 ACCC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 487-488.
200 acce, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 489-494.

201 AccC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 491-493 and p
514-515.

202 p Quinlivan, Water market reform: final roadmap report, Australian Government, 2022, p 12.

203 NSW Legislative Council Select Committee on the status of water trading in New South Wales, Status of water
trading in New South Wales, 2022, p 20.

204 NSW Legislative Council Select Committee on the status of water trading in New South Wales, Status of water
trading in New South Wales, 2022, p 21.
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4.4.4 More fundamental market reforms require further evaluation

The ACCC recommended that Basin governments should start work immediately on
evaluating mechanisms for more wide-reaching changes to market design and architecture,
in light of the intensifying impacts of trade (such as conveyance losses, erosion and
delivery shortfalls) and the possibility that market efficiency may deteriorate. The ACCC
advocated for such changes to coincide with the next Basin Plan review, which is planned
for 2026.205

Several potential mechanisms for addressing market inefficiencies were identified for
evaluation, including:

e Water accounting methods that align with time of delivery rather than time of trade
(tagged allocation trade)

e Water accounting methods and storage rights that align with available storage
space (capacity sharing and continuous accounting)

e Methods to allocate limited delivery capacity (congestion or time-of-use charges,
markets for delivery or extraction rights)

e Accounting for conveyance losses (conveyance loss factors)

e Alternative market models that manage operational trade-offs and result in price
signals for costs of use, storage and delivery decisions (water banks or smart
markets).

The key attributes of these options and the benefits and concerns raised by ACCC in their
discussion are briefly described in Appendix 1.

The ACCC did not explicitly recommend any of these potential mechanisms, instead
emphasising the need to improve market data, information and modelling to allow more
effective cost-benefit analysis of the proposals.?® This is in part because of the potential
for high implementation costs, including impacts on the financial value of water
entitlements. The ACCC noted that in feedback on market architecture options
‘stakeholders generally expressed caution about major reforms.’ 297

205 AccC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 529-545.
206 AccC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 529-545.
207 ACCC, Murray-Darling Basin water markets inquiry: final report, Australian Government, 2021, p 509.
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5. Compliance with the Basin Plan

Under the Water Act, Basin government agencies, infrastructure operators and water
entitlement holders must all act consistently with and give effect to the Basin Plan and
water resource plans (WRPs).2% In general, Basin states are responsible for ensuring
individual entitlement holders comply with state water management laws and the Basin
Plan.2% Responsibility for enforcing the compliance of Basin states with regards to the
Basin Plan was recently transferred from the MDBA to the new IGWC. This section
summarises recent compliance reforms and provides an overview of 3 NSW Basin Plan
compliance issues identified by the IGWC.

5.1 Recent basin compliance and integrity reforms

In 2017 the ABC aired the Four Corners episode 'Pumped’, which included allegations of
widespread illegal water use in the Barwon-Darling river system and misconduct at the then
NSW Department of Primary Industries — Water.?'0 These allegations were followed by
numerous reviews of the integrity of water management, including from the Independent
Commission Against Corruption, the MDBA and an independent report for the NSW
Government (the Matthews report).?"" In addition, the Productivity Commission examined
compliance issues in its 5-year review of the Basin Plan.?'?

208 Water Act 2007 (Cth), s 34, s 35, s 58, s 59
209 Murray-Darling Basin Compliance Compact, 2018, p 12-16.

210 M Fallon (producer), ‘Pumped’ [television program], Four Corners, Australian Broadcasting Corporation, 24 July
2017.

217 NSW Ombudsman, [nvestigation into water compliance and enforcement 2007-17, 2017; Australian National
Audit Office, Independent assurance report: Department of Agriculture and Water Resources’ Assessment of New
South Wales’ Protection and use of Environmental Water under the National Partnership Agreement on
Implementing Water Reform in the Murray-Darling Basin, Australian Government, 2017; MDBA, The Murray-Darling
Basin water compliance review, Australian Government, 2017; K Matthews, Independent investigation in NSW water
management and compliance: advice on implementation, report to the Department of Industry, NSW Government,
2017; NSW Ombudsman, Correcting the record: Investigation into water compliance and enforcement 2007-17,
2017; NSW Ombudsman, Water: compliance and enforcement — a special report to parliament, 2018; T Waldron et
al., Independent audit of Queensland non-urban water measurement and compliance, report to the Queensland
Government, 2018; Australian Senate Rural and Regional Affairs and Transport References Committee, Integrity of
the water market in the Murray-Darling Basin, 2018; Independent Commission Against Corruption, /[nvestigation into
complaints of corruption in the management of water in NSW and systemic non-compliance with the Water
Management Act 2000, 2020.

212 productivity Commission, Murray-Darling Basin Plan: Five-year assessment, Australian Government, 2018.
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A number of major compliance and integrity reforms were subsequently initiated, including:

e NSW Government Water Reform Action Plan2'?

In 2017, the NSW Government released the Water Reform Action Plan, which
outlined its response to recommendations from the Matthews report and the
MDBA'’s compliance review. The listed commitments included establishing an
independent regulatory agency (Natural Resources Access Regulator, NRAR),
increasing the budget for compliance and enforcement, and having all NSW WRPs
accredited by the MDBA. Independent reviews were published in 2019 and 2020.2'4
These reviews found all actions had been completed except a water monitoring
technology plan and the accreditation of NSW WRPs.

e The Basin Compliance Compact?'®

In 2018, the Basin states and Australian Government entered into the Basin
Compliance Compact, which is a non-binding joint commitment to restore public
confidence in water resource management through agreed priorities and work
plans. Commitments fell under 5 themes: transparency and accountability,
compliance and enforcement frameworks, metering and measurement, finalising
WRPs, and protecting and managing environmental water.

e Inspector-General of Water Compliance (IGWC)?'6

In 2019, in response to concerns raised during the Productivity Commission’s
review, the Basin states agreed to the Australian Government'’s proposal to
establish an Inspector-General to oversee implementation of the Basin Plan.?'’ In
2021, the Water Act was amended to give the IGWC statutory powers.?'® The
IGWC's functions under the Water Act include oversight of Australian and Basin
state government agencies and their implementation of the Basin Plan.?°

213 Department of Industry, Securing our water: NSW Government water reform action plan, NSW Government,
2017.

214 p Owens, Water Reform Action Plan Independent Review, report to the Department of Industry, NSW
Government, 2019; Alluvium, Independent review of progress of the NSW Water Reform Action Plan and related
NSW water reform commitments, report to the Department of Planning, Industry, Environment — Water, NSW
Government, 2020.

215 Murray-Darling Basin Compliance Compact, 2018.

216 |nspector-General of Water Compliance, Inspector-General of Water Compliance, n.d., accessed 21 February
2023.

217 |mproving implementation of the Murray-Darling Basin Plan: Joint Basin government response to the
Productivity Commission inquiry report: Murray-Darling Basin Plan: Five-year assessment, 2019; Murray-Darling
Ministerial Council, Communique for Murray-Darling Basin Ministerial Council meeting of 4 August 2019, published
7 August 2019, accessed 21 February 2023.

218 |mproving implementation of the Murray-Darling Basin Plan: Joint Basin government response to the
Productivity Commission inquiry report: Murray-Darling Basin Plan: Five-year assessment, 2019; Water Legislation
Amendment (Inspector-General of Water Compliance and Other Measures) Act 2021 (Cth).

219 Wwater Act 2007 (Cth), s 215C.
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5.2 Select Basin Plan compliance issues for NSW

In an August 2022 review of compliance and enforcement in the Basin, the IGWC
commended NSW for its reform progress since 2017, particularly with regard to resourcing,
public reporting and the use of new technologies. However, the IGWC also noted that the
state’s WRPs are ‘well past committed deadlines’ and stated:

...until the unconstrained taking of floodplain water is regulated, this will remain a
shortcoming of the New South Wales water management framework under the Basin Plan.
Until it is regulated, floodplain harvesting water take remains directly unmeasured and both
state and commonwealth compliance remains inoperative.??°

In October 2022, the IGWC published an audit of the recording and reporting of interstate
trades between NSW and Queensland in the Border Rivers catchment. The audit identified
significant issues in the accuracy and integrity of water trade and take data.??’ The issues
of water resource plan accreditation, floodplain harvesting regulation and Border Rivers
interstate trade are considered in more detail below.

5.2.1 Water resource plans

Basin state compliance with an SDL can only be enforced under the Basin Plan once the
relevant WRP is accredited.??? Only one WRP (from Queensland) was accredited by the time
SDLs came into effect on 1 July 2019.%22% To ensure SDLs were given effect during the
accreditation process, the Basin states each entered into bilateral agreements with the
Australian Government.?24

On 18 December 2019, the NSW Government announced that it would not submit any WRPs
for assessment and accreditation until after drought conditions ended.??° By 1 July 2020,
all other Basin states had accredited WRPs in place.??® NSW submitted all 20 of its draft
WRPs for assessment during 2020, but then withdrew them in 2021 after the MDBA found
they were inconsistent with Basin Plan requirements.??” The MDBA reportedly judged
several aspects of the plans as unlikely to meet requirements, including issues with
modelling and determination of take, how the plan ensured there was no net reduction in

220 \Gwc, Compliance and enforcement across the Murray-Darling Basin, Australian Government, 2022, po.
221 \GWC, Audit of Accounting for Interstate Trade in the Northern Basin, Australian Government, 2022.
222 pccording to the IGWC, this is because the WRP describes the water accounting methods needed to calculate

SDL compliance under the Basin Plan, see IGWC, Sustainable Diversion Limit Compliance Frequently Asked
Questions, 2022, accessed 16 March 2023.

223 MDBA, Murray—Darling Basin sustainable diversion limit compliance outcomes 2019-20, MDBA, Australian
Government, 2021.

224 MDBA, Bilateral agreements with Basin state and territory governments, n.d., accessed 16 March 2023.

225 NSW Department of Planning and Environment, NSW changes course of Basin Plan and puts regional
communities first [media release], NSW Government, 18 December 2019, accessed 28 February 2023.

226 \GWC, Sustainable Diversion Limit Compliance Frequently Asked Questions, 2022, accessed 16 March 2023.
227 MDBA, Water resource plans — November 2021 quarterly report, Australian Government, 2021, p 5.
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planned environmental water and the representation of First Nations values, uses and
objectives.??8

In June 2022, the IGWC described the absence of accredited WRPs in NSW as probably ‘the
most critical failure of the plan to date,’ stating that:

As a result, there is currently no legal basis upon which my office can assess NSW's
compliance with the long-term annual SDLs for the purpose of the Water Act. Or more
importantly, we have no capacity to enforce the WRP.2%°

The IGWC indicated that if NSW did not promptly submit WRPs capable of accreditation,
the Australian Government would need to use its powers under the Water Act to adopt a
WRP prepared by the MDBA rather than the state.?3° By February 2023, NSW had
resubmitted all 20 WRPs for accreditation and 2 were accredited and operational. '

The length of time required for assessment and accreditation varies considerably, but when
NSW’s WRPs were first submitted in mid-2020, the stated timeframe suggested the MDBA
would provide their accreditation recommendations for all NSW’s plans under assessment
within approximately 18 months.?%2

5.2.2 Floodplain harvesting

Floodplain harvesting refers to the capture and storage of floodwaters on farms for later
use. This practice is most prevalent in the northern Basin, where public dams are smaller
and water allocations are less reliable.?3 In NSW, floodplain harvesting is not yet subject to
a licensing and metering framework.

Exactly how much water is taken in this way is a matter of considerable debate,?** but the
NSW Government estimates that in certain catchments it amounts to 25% of the total legal

228 T Goodes, Environment and Communications Legislation Committee — Estimates, Commonwealth of Australia
Hansard, 11 November, 2022, p 46.

229 IGWC, Transcript — The Hon. Troy Grant — Inspector General of Water Compliance, 2022 River Reflections
Conference, 2 June 2022, accessed 16 March 2023.

230 IGWC, Transcript — The Hon. Troy Grant — Inspector General of Water Compliance, 2022 River Reflections
Conference, 2 June 2022, accessed 16 March 2023.

231 NSW Department of Planning and the Environment—Water, All 20 NSW water resource plans lodged, 14
February 2023, accessed 23 May 2023; MDBA, Water resource plans — November 2022 quarterly report, Australian
Government, 2022.

232 MDBA, Water resource plans — December 2020 quarterly report, Australian Government, 2020, p 3.

233 NSW Department of Planning, Industry and Environment, NSW Government Submission to the Select Committee
on Floodplain Harvesting, 2021, p 1; CA Pollino et al. Rural and regional communities of the Murray-Darling Basin,
in BT Hart et al. (eds), Murray-Darling Basin, Australia: its future management, Vol 1, Elsevier, p 26-27.

234 For example, Brown et al. estimate floodplain harvesting take to be nearly twice the NSW Government'’s
estimate (P Brown et al. An unsustainable level of take: on-farm storages and floodplain water harvesting in the
northern Murray-Darling Basin, Australia, Australasian Journal of Water Resources, 26(1):43-58,

DOI: 10.1080/13241583.2022.2042061; for a range of stakeholder views on models of floodplain harvesting take,
see Chapter 4 of the NSW Legislative Council Select Committee on Floodplain Harvesting Final Report, 2021.
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surface take.?®® It also estimates that in most of the northern Basin, floodplain harvesting
now exceeds limits set in the water sharing plans and the Basin Plan.?3¢ Northern Basin
irrigators maintain that floodplain harvesting is crucial for their operations and has only
marginal downstream impacts, while downstream stakeholders argue the practice has
significantly reduced flows and has had adverse impacts on their communities.?’

Under the Basin Plan, floodplain harvesting is included in the forms of take regulated by
SDLs. 2% WRPs must specify any intercepting activities (which includes floodplain
harvesting) that may have significant impact on the relevant water resources. WRPs that
identify any such intercepting activities must also set out processes for monitoring the
impact of these activities and addressing any growth in interception.??° In the 2018 Basin
Compliance Compact, NSW committed to bringing floodplain harvesting into its licencing
framework under the Water Management Act through implementation of the NSW
Floodplain Harvesting Policy.?4

The policy, released in 2013 and revised in 2018, applies across NSW but is to be
implemented first in the 5 valleys where floodplain harvesting is most prevalent: Border
Rivers, Gwydir, Namoi, Barwon-Darling and Macquarie. The policy outlines an
implementation process for enacting the licencing framework and issuing the relevant
approvals and licences under the Water Management Act.?*' In 2019, the NSW Government
released the Floodplain Harvesting Action Plan, which set a timeframe to complete
implementation of the policy by June 2021.242

To implement the licencing framework, the NSW Government must amend the Water
Management (General) Regulation 2018 (the regulation).?** Amendments were made to the
regulation and then repealed on 4 occasions between 2020 and 2022 by NSW Legislative
Council disallowance motions. The regulation was most recently amended on 3 February
2023 to enable determination of floodplain harvesting licences in the Macquarie, Barwon-

235 NSW Department of Planning and the Environment—Water, Frequently asked questions — Healthy Floodplains
Project and floodplain harvesting, n.d., accessed 16 March 2023; NSW Department of Planning, Industry and
Environment, NSW Government Submission to the Select Committee on Floodplain Harvesting, 2021, p 2.

236 NSW Department of Planning and the Environment—Water, Impact of floodplain harvesting growth in the
northern Basin, n.d. accessed 16 March 2023.

237 NSW Legislative Council Select Committee on Floodplain Harvesting, Floodplain harvesting, 2021, p 39-91.
238 Basin Plan 2012 (Cth), s 1.07.

239 Basin Plan 2012 (Cth), Ch 10, Pt 5.

240 Murray-Darling Basin Compliance Compact, 2018, p27.

241 NSW Department of Industry, NSW Floodplain Harvesting Policy, NSW Government, 2018.

242 NSW Department of Planning, Industry and Environment, Floodplain Harvesting Action Plan, NSW Government,
2019.

243 NSW Department of Planning and Environment, Outcomes from consultation, n.d., accessed 17 March 2023.
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Darling and Namoi valleys.?* These events are described in more detail in the following
sections, and a timeline is provided in Appendix 2.

5.2.2.1 Disallowance of floodplain licence exemption in 2020

In late January 2020, after several years of record drought conditions, widespread rain fell
across parts of the northern Basin. To protect the ‘first flush’ flows into the Barwon and
Darling rivers, the NSW Government instituted a series of temporary restrictions on water
extractions that prioritised critical human and environmental needs (such as town water
supply and river connectivity).?*> Among these restrictions was an order made under the
Water Management Act that had the effect of prohibiting floodplain harvesting in a number
of floodplains.?4¢

The same day as the floodplain harvesting restriction was made, an amendment to the
regulation commenced that exempted floodplain harvesting from the Water Management
Act’s requirements for work approvals or access licences.?*” According to then Minister for
Water, Property and Housing, Melinda Pavey, MP, this licence exemption was required
before the floodplain harvesting prohibition could take effect.?*® The exemption
amendment had previously been identified in the 2013 Floodplain Harvesting Policy as a
transitional arrangement that would be required while the new licencing scheme was
implemented.?*°

After 28 February 2020, the floodplain harvesting prohibitions ceased to have effect in all
valleys, but the exemption amendment to the regulation remained in force.?® On 27
February 2020 the NSW Legislative Council agreed to refer the amendment to the
Regulation Committee for an inquiry, noting community confusion about its operation and
application.?®’ The Regulation Committee inquiry heard evidence on the legal status of
floodplain harvesting, the need for the regulation and the impact of the regulation on the

244 \Water Management (General) Amendment (Floodplain Harvesting Access Licences) Regulation 2023; NSW
Department of Planning and Environment, Amendments to water requlations for floodplain harvesting, n.d.,
accessed 17 March 2023.

245 NSW Department of Planning and Environment, Northern Basin First Flush Assessment, n.d. accessed 18
March 2023; NSW Department of Planning, Industry and Environment, Fact sheet - Temporary water restrictions on
river and overland flows in the northern Basin, 13 February 2020, accessed 17 March 2023.

246 NSW Department of Planning and Environment, Temporary Water Restriction - Northern Basin Floodplain
Harvesting, 7 February 2020, accessed 17 March 2023; additional floodplains were later added to the order via an
amendment, NSW Department of Planning and Environment, Temporary Water Restriction - Northern Basin
Floodplain Harvesting (Amendment), 12 February 2020, accessed 17 March 2023.

247 Water Management (General) Amendment (Exemptions for Floodplain Harvesting) Regulation 2020

248 Pavey, Submission to NSW Legislative Council’'s Regulation Committee inquiry on the impact and
implementation of the Water Management (General) Amendment (Exemptions for Floodplain Harvesting) Regulation
2020, 2020; the legal basis for this requirement is disputed by some stakeholders, see NSW Legislative Council
Select Committee on Floodplain Harvesting, Floodplain harvesting, 2021, p 7-15.

249 NSW Department of Industry, NSW Floodplain Harvesting Policy, NSW Government, 2018, p 6.

250 NSW Government Gazette, No 30, 7 February 2020.

251 M Veitch, Regulation Committee, NSW Hansard, 27 February 2020.
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number of flood works and the extent of floodplain harvesting. On 22 September 2020 the
committee’s report was tabled. It recommended the Legislative Council proceed to a
disallowance debate. The debate occurred the same day and the exemption amendment
was disallowed.?? The disallowance was moved by Justin Field, MLC (independent), citing
2 key reasons:

Firstly, the legal basis for the regulation has not been made clear by the Government.
Secondly, the volumes of floodplain harvesting are so contested that the impact of this
regulation cannot be known.253

5.2.2.2 Disallowance of licencing, measurement and rainfall runoff exemption amendments
in 2021

In November 2020, the NSW Government began public consultation on 3 amendments to
the regulation that were needed to implement the NSW Floodplain Harvesting Policy.?%

These amendments set out eligibility for floodplain harvesting access licences and
determination of entitlements under those licences, imposed various metering and
measurement conditions on works used under those licences and exempted from the
licence requirements the use of tailwater drains to collect rainfall run-off from an irrigated
field.2%s

These amendments were made on 30 April 2021. On 6 May 2021, all 3 regulations were
disallowed by the Legislative Council.?%® In moving the disallowance, Justin Field, MLC,
stated:

As important as the mechanism for issuing licences, agreeing on the modelling that informs
the number that will be issued and how that take is ultimately measured, the operational
rules for when floodplain water can and cannot be taken and how it contributes to the needs
of downstream communities and the protection of the environment are far more important.
Those rules are not settled and while uncertainty remains around them, it is difficult for

252 \yater Management (General) Amendment (Exemptions for Floodplain Harvesting) Regulation 2020, NSW
Hansard, 22 September 2020.

253 J Field, Water Management (General) Amendment (Exemptions for Floodplain Harvesting) Regulation 2020,
NSW Hansard, 22 September 2020.

254 NSW Department of Planning and Environment, Amendments to water regulations for floodplain harvesting,
n.d., accessed 17 March 2023; Water Management (General) Amendment (Floodplain Harvesting Access
Licences) Regulation 2021; Water Management (General) Amendment (Floodplain Harvesting Measurement)
Regulation 2021; Water Management (General) Amendment (Exemption for Rainfall Run-off Collection) Regulation
2021.

255 \Water Management (General) Amendment (Floodplain Harvesting Access Licences) Regulation 2021; Water
Management (General) Amendment (Floodplain Harvesting Measurement) Regulation 2021; Water Management
(General) Amendment (Exemption for Rainfall Run-off Collection) Regulation 2021.

256 \Water Management (General) Amendment (Floodplain Harvesting Access Licences) Regulation 2021 Water
Management (General) Amendment (Exemption For Rainfall Run-Off Collection) Regulation 2021 Water
Management (General) Amendment (Floodplain Harvesting Measurement) Regulation 2021, NSW Hansard, 6 May
2021.https://www.parliament.nsw.gov.au/Hansard/Pages/HansardFull.aspx
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members to sign off on a regulatory framework that enables the issuing of floodplain
harvesting access licences and formalises the practice of floodplain harvesting.2%’

5.2.2.3 Select Committee on floodplain harvesting

On 23 June 2021, the Legislative Council established a select committee to inquire into
floodplain harvesting.?%8 Reporting in December 2021, the committee found that floodplain
harvesting has had a significant impact on downstream flows and river health, leading to
numerous economic, social, cultural and environmental impacts. The committee also made
findings regarding deficiencies in the implementation of the NSW Government’s floodplain
harvesting policies in relation to issues such as the modelling of floodplain harvesting
volumes, transparency, engagement with First Nations peoples, licensing rules and
potential legal issues.?*

The committee made 25 recommendations to address their findings. Select
recommendations included that:

¢ Floodplain harvesting licences should only be issued once all the committee’s
recommendations are implemented

¢ Anindependent expert panel coordinated by the Natural Resources Commission
should be established to assess, accredit and audit various matters relating to the
models used in water sharing plans and compliance with diversion limits

e Any floodplain harvesting licences and entitlements issued should be non-
compensable and subject to parliamentary oversight

¢ Minimum flow targets should be developed, below which any take by floodplain
harvesting would not be permitted.2¢°

The government response was published in May 2022 and supported or partially supported
20 of the recommendations. The government did not support postponing the licencing
scheme any further.?¢’ Regarding oversight by an independent expert panel, the
government indicated that the MDBA undertakes these functions, but it would consider
whether the Natural Resources Commission can be engaged in other ways to support the

257 J Field, Water Management (General) Amendment (Floodplain Harvesting Access Licences) Regulation 2021
Water Management (General) Amendment (Exemption For Rainfall Run-Off Collection) Regulation 2021 Water
Management (General) Amendment (Floodplain Harvesting Measurement) Regulation 2021, NSW Hansard, 6 May
2021.https://www.parliament.nsw.gov.au/Hansard/Pages/HansardFull.aspx

258 ¢ Faehrmann, Select Committee on Floodplain Harvesting, NSW Hansard, 23 June 2021.

259 NSwW Legislative Council Select Committee on Floodplain Harvesting, Floodplain harvesting, 2021, p ix-X.
260 NSW Legislative Council Select Committee on Floodplain Harvesting, Floodplain harvesting, 2021, p xi-xiii.
261 NSW Government, Response to the Select Committee on Floodplain Harvesting, 25 May 2022.
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intent of the recommendation. It also noted that it had already committed under the NSW
Water Strategy to greater transparency regarding data and models. 252

The government responded to the committee’s recommendation to make licences non-
compensable by stating it did not anticipate that changes to allocations would trigger
compensation if they were made through an amendment that is authorised by the relevant
NSW water sharing plan under the Water Management Act.?%3 Between March and May
2022, 2 bills to restrict compensation for floodplain harvesting licence holders were
introduced to the Legislative Council by The Greens and Justin Field, MLC, and one was
introduced to the Legislative Assembly by Helen Dalton, MP.2%* In introducing The Greens’
bill, Cate Faehrmann, MLC, stated:

...one of the consequences of handing out these entitlements is that if—hopefully, this will be
the case—a future government comes to its senses and decides to return the water that is
granted in the coming months to the environment and downstream communities and to the
basin entirely, that will come at a hefty price tag for that government and for future taxpayers.
An indication of just how hefty are the water buybacks through the Condamine Balonne
strategic water purchase is that the Commonwealth paid $2,745 per megalitre. If the
Government hands out its proposed 346 gigalitres of licences that it proposes to hand out
under the floodplain harvesting licences in the north—it is starting to hand them out—that will
equate to $950 million worth of licences.25%

All 3 bills lapsed with the end of the 57t Parliament.26%

In response to the recommendation to develop minimum flow targets, the NSW
Government indicated that it would assess whether flow targets for downstream critical
needs that were then being consulted on for incorporation in the Barwon-Darling water
sharing plan under the Water Management Act were suitable for use as floodplain
harvesting licence rules.?%’ The response also proposed including a new rule in water
sharing plans that would restrict floodplain harvesting whenever there is less than 195 GL

262 NSW Government, Response to the Select Committee on Floodplain Harvesting, 25 May 2022.
263 NSW Government, Response to the Select Committee on Floodplain Harvesting, 25 May 2022, p 13.

264 ¢ Faehrmann, Water Management Amendment (No Compensation for Floodplain Harvesting Licences) Bill
2022, NSW Hansard, 30 March 2022; J Field, Water Management Amendment (Floodplain Harvesting Licences) Bill

2022, NSW Hansard, 11 May 2022; H Dalton, Water Management Amendment (Floodplain Harvesting Licences
Compensation) Bill 2022, 19 May 2022.

265 ¢ Faehrmann, Water Management Amendment (No Compensation for Floodplain Harvesting Licences) Bill
2022, NSW Hansard, 30 March 2022.

266 \\ater Management Amendment (Floodplain Harvesting Licences Compensation) Bill 2022 (nsw.gov.au);
Water Management Amendment (Floodplain Harvesting Licences) Bill 2022 (nsw.gov.au); Water Management
Amendment (No Compensation for Floodplain Harvesting Licences) Bill 2022 (nsw.gov.au).

267 NSW Government, Response to the Select Committee on Floodplain Harvesting, 25 May 2022, p 12.
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stored in the Menindee Lakes and flows are below local targets.?®® This proposal was
referred to extensively in subsequent parliamentary debates, including later disallowance
motions and orders to produce documents.?%° Documents released under these orders?”°
showed that the Department of Planning and Environment — Environment and Heritage
group advised the Environment Minister that the proposed targets would be too low to
protect key environmental assets outside extreme dry periods and did not support the
principles of the Water Management Act.?”

5.2.2.4 Disallowance of licencing, measurement and rainfall runoff exemption amendment
in 2022

On 17 December 2021, the Water Management (General) Amendment Regulation 2021 was
published, which essentially combined, with minor changes, the provisions of the 3
regulations that had been disallowed in May 2021.272 On 21 February 2022, the NSW
Government issued 132 floodplain harvesting access licences in the Border Rivers and
Gwydir valleys.?”® On 24 February 2022, the December 2021 regulation was disallowed in
the Legislative Council.?”# The licences issued before the disallowance retained their
validity after the disallowance.?’®

268 NSW Department of Planning and Environment—Water, NSW Legislative Council inquiry into floodplain
harvesting, n.d. accessed 24 March 2023; NSW Government, Response to the Select Committee on Floodplain
Harvesting, 25 May 2022, p 5.

269 Field, Floodplain Harvesting — Production of Documents: Order, NSW Hansard, 8 June 2022; J Field, Flood
Plain Harvesting, NSW Hansard, 10 August 2022; C Faehrmann, Floodplain Harvesting — Production of Documents:

Further Order, NSW Hansard, 10 August 2022; H Dalton, Water Management (General) Amendment (Floodplain
Harvesting Access Licences) Regulation 2022 Water Management (General) Amendment Regulation (No 2) 2022,
NSW Hansard, 10 August 2022; M Banasiak, C Faehrmann, Water Management (General) Amendment (Floodplain
Harvesting Access Licences) Regulation 2022, NSW Hansard, 21 September 2022.

270 Return to order - Floodplain harvesting metrics - Documents received on Wednesday 22 June 2022 from the
Secretary of the Department of Premier and Cabinet, together with an indexed list of documents, NSW Legislative
Council Tabled Papers, 22 June 2022; Return to order - Floodplain Harvesting - Further order (10 August 2022) -
Documents received on Wednesday 31 August 2022 from the Secretary of the Department of Premier and Cabinet,

together with an indexed list of documents, NSW Legislative Council Tabled Papers, 31 August 2022.

277 | Cox, NSW flood plain harvesting rules won't protect environment, government advisers warn, The Guardian,
17 July 2022, accessed 24 March 2023; J Field, Flood Plain Harvesting, NSW Hansard, 10 August 2022; J Field, C
Faehrmann, R Jackson, Water Management (General) Amendment (Floodplain Harvesting Access Licences)
Regulation 2022, NSW Hansard, 21 September 2022.

272 Water Management (General) Amendment Regulation 2021

273 NSW Department of Planning and Environment, Compliance with regulations - determination of

floodplain harvesting access licences in the Gwydir and NSW Border Rivers, NSW Government, February 2022,
accessed 1 March 2023; in addition on 18 February 2022 a proclamation was made declaring the Water
Management Act applies to floodplain harvesting access licences (Water Management (Application of Act to
Certain Water Sources) Proclamation 2022).

274 J Field, Water Management (General) Amendment Regulation 2021, NSW Hansard, 24 February 2022.

275 NSW Department of Planning and Environment, Amendments to water regulations for floodplain harvesting, n.d.,
accessed 17 March 2023; on 16 December 2022 additional amendments were made to the Water Management
(General) Regulation 2018 to provide more time for compliance with metering requirements and to make
transitional arrangements for metering of floodplain harvesting (Water Management (General) Amendment
Regulation (No 3) 2022).
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5.2.2.5 Disallowances of licencing amendment in 2022

On 1 July 2022, the amendments that had been previously disallowed were published again
(with minor changes), this time in 2 amending regulations.?’¢ On 29 July, the relevant NSW
water sharing plans for the Gwydir and NSW Border River valleys were amended to include
new floodplain harvesting rules that would give effect to the floodplain harvesting licences
that had been issued earlier in the year.?’” The relevant water sharing plan for the
Macquarie valley was also amended to include the floodplain harvesting licence rules
(floodplain harvesting licences had not yet been issued for this catchment).?®

On 10 August 2022, Helen Dalton, MP, moved to disallow the amendments in the
Legislative Assembly, but the motion was not agreed t0.2’° On 21 September 2022, Justin
Field, MLC, moved in the Legislative Council to disallow the regulation?® that related to the
issuing of floodplain harvesting licences.?®' The motion to disallow was agreed to. The
regulation?®? that contained measurement and metering and the rainfall runoff exemption
amendments was not covered by the disallowance motion. The measurement and metering
and rainfall runoff provisions were not disallowed so that NRAR would continue to have
authorisation to monitor the existing licences that had been issued in the Border Rivers and
Gwydir valleys before the 24 February 2022 disallowance motion. 283

5.2.2.6 Licensing amendment of 2023

On 3 February 2023, the NSW Government published a floodplain harvesting licensing
amendment to the regulation that is essentially the same as the amendment disallowed on
21 September 2022. Because the regulation was published during a parliamentary recess,
no disallowance motions could be debated after the 2023 election. Water spokesperson for

276 Water Management (General) Amendment (Floodplain Harvesting Access Licences) Requlation 2022; Water
Management (General) Amendment Regulation (No 2) 2022.

277 Water cannot be taken under the floodplain harvesting licences until WaterNSW credits an associated water
allocation account and the rules relating to the licence commence in the relevant water sharing plan (Water
Sharing Plan for the Gwydir Regulated River Water Source Amendment Order 2022; Water Sharing Plan for the
NSW Border Rivers Regulated River Water Source Amendment Order 2022; H Alexander, Irrigators ‘gifted’ water
licences by NSW ministers, Sydney Morning Herald, 29 July 2022, accessed 17 March 2023; NSW Department of
Planning and Environment, Compliance with requlations - determination of floodplain harvesting access licences in
the Gwydir and NSW Border Rivers, NSW Government, February 2022, accessed 1 March 2023.

278 Water Sharing Plan for the Macquarie and Cudgegong Regulated Rivers Water Source Amendment Order 2022
279 H Dalton, Water Management (General) Amendment (Floodplain Harvesting Access Licences) Requlation 2022
Water Management (General) Amendment Regulation (No 2) 2022, NSW Hansard, 10 August 2022.

280 Water Management (General) Amendment (Floodplain Harvesting Access Licences) Regulation 2022

281 J Field, Water Management (General) Amendment (Floodplain Harvesting Access Licences) Regulation 2022,
NSW Hansard, 21 September 2022.

282 \yater Management (General) Amendment Regulation (No 2) 2022

283 J Field, Water Management (General) Amendment (Floodplain Harvesting Access Licences) Regulation 2022,
NSW Hansard, 21 September 2022.
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the Greens, Cate Faehrmann, MLC, has stated she will be bringing forward another
disallowance motion. 28

According to the NSW Government, the amendment will enable determination of floodplain
harvesting licences in the Macquarie, Barwon-Darling and Namoi valleys.?8° The
Government also stated that the regulation was required to achieve core elements of the
select committee’s recommendations, in particular:

e Enforcement of limits on take, to comply with the legal limits in water sharing plans
and the Basin Plan

e The installation of accurate measurement equipment for every user

e The collection and reporting of data on water take through floodplain harvesting.2%¢

Amendments were also made to the relevant water sharing plan for the Barwon-Darling
valley to include rules for floodplain harvesting licences.?®’

In February 2023, 94 floodplain harvesting access licences were issued to landholders in
the Macquarie and Barwon-Darling valleys. With the relevant NSW water sharing plan rules
having commenced for these licences, landholders can start taking water once an
associated water allocation account is established and credited.?%®

5.2.2.7 Summary of status of floodplain harvesting licensing framework, as of May 2023
Licences have been issued and applicable rules added to the relevant water sharing plans
for the Border Rivers, Gwydir, Macquarie and Barwon-Darling valleys.

The only remaining floodplain prioritised by the NSW Floodplain Harvesting Policy for which
licences have not been issued is the Namoi Valley. Amendments to the Namoi water
sharing plans were on public exhibition between December 2022 and February 2023. In
December 2022, the Department of Planning and Environment indicated it planned to enact
the water sharing plan amendments and issue licences for the Namoi Valley in the first half
of 2023.28°

284 D Howard, A fifth flood plain harvesting requlation disallowance on the cards, The Land, 25 April 2023,
accessed 17 March 2023.

285 NSW Department of Planning and Environment, Amendments to water requlations for floodplain harvesting,
n.d., accessed 17 March 2023

286 NSW Department of Planning and Environment, Amendments to water requlations for floodplain harvesting,
n.d., accessed 17 March 2023

287 Water Sharing Plan for the Barwon-Darling Unregulated River Water Source 2012 Amendment Order 2023

288 NSW Department of Planning and Environment, Compliance with regulations - determination of floodplain
harvesting access licences in the Gwydir and NSW Border Rivers, NSW Government, February 2022, accessed 1
March 2023, p 11-12.

289 NSW Department of Planning and Environment, Outcomes from consultation, n.d., accessed 17 March 2023.

Water in the Murray-Darling Basin 57


https://www.theland.com.au/story/8162533/greens-appeal-water-harvest-rights-for-free/?src=rss&utm_source=sfmc&utm_medium=email&utm_campaign=theland_newsletter_dailyheadlines
https://www.industry.nsw.gov.au/water/plans-programs/healthy-floodplains-project/about/legislative-amendments
https://www.industry.nsw.gov.au/water/plans-programs/healthy-floodplains-project/about/legislative-amendments
https://legislation.nsw.gov.au/view/pdf/asmade/sl-2023-54
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0007/554686/compliance-with-the-regulation-fact-sheet-for-the-macquarie-and-barwon.pdf#page=11
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0007/554686/compliance-with-the-regulation-fact-sheet-for-the-macquarie-and-barwon.pdf#page=11
https://www.industry.nsw.gov.au/water/plans-programs/healthy-floodplains-project/harvesting-stakeholder-engagement/outcomes

Parliament of
New South Wales

A clause included in the water sharing plan amendments for the Border Rivers, Gwydir,
Macquarie and Barwon-Darling valleys commits the government to, before 1 July 2025,
considering independent expert advice on the adequacy of Menindee Lakes storage and
local flow targets that must be met before floodplain harvesting is permitted.?°® The water
sharing plan amendments also allow modification of provisions relating to floodplain
harvesting licences in response to a review of licence access rules (this would include flow
and storage targets) and a review of rules for trading floodplain harvesting licences.?*

Mark Banasiak, MLC (Shooters, Fishers and Farmers Party) referred to these reviews during
debate of the fourth disallowance motion (which the Shooters, Fishers and Farmers Party
did not support):

It is crucial to remember that two reviews will take place under these regulations. If the
numbers are not correct, we can make appropriate changes to valley flow targets and low
water trigger points. | acknowledge that the 195 gigalitre total storage target is a work in
progress and that the low water trigger levels should be based on an active target that
provides protections for the Lower Darling and meets local and community needs in the
Menindee. The reviews will facilitate the necessary changes, allowing adaptive management.
Without passing floodplain harvesting regulations, we remain stuck with a legal practice that
sits outside modern law: unregulated, unmetered, unlimited.?%2

5.2.3 Border region interstate trade

In October 2022, an IGWC audit identified issues with the accuracy of water trade reporting
by NSW and Queensland in the Border Rivers catchment of the northern Basin.?*® The IGWC
found numerous instances (representing approximately 5% by volume) in which water
accounting data and records were non-transparent, inconsistent or inaccurate. In addition,
the audit found that the way NSW and Queensland administer a particular class of
interstate allocation transfer is inconsistent with the Basin Plan and undermines the
integrity of the data used to assess SDL compliance.?**

These interstate allocation transfers occur through works that are ‘permanently linked’
between NSW and Queensland. This means, in essence, that an entitlement on one side of
the border governs a pump that is located on the other side of the border. For example, this
may occur if an irrigator in the NSW Border Rivers catchment purchases additional
entitlements that are available from the Queensland Border Rivers catchment. The irrigator
can permanently link the NSW pump to the Queensland entitlements to receive the

290 For example, Water Sharing Plan for the Barwon-Darling Unregulated River Water Source

2012 Amendment Order 2023, Sch 1 (54)(1F).

291 \Water Sharing Plan for the Barwon-Darling Unregulated River Water Source 2012 Amendment Order 2023,
Sch 1 (53)(a)(iv)(v)

292 \ Banasiak, Water Management (General) Amendment (Floodplain Harvesting Access Licences) Regulation
2022, NSW Hansard, 21 September 2022.

293 |GWC, Audit of Accounting for Interstate Trade in the Northern Basin, Australian Government, 2022.

294 |GWC, Audit of Accounting for Interstate Trade in the Northern Basin, Australian Government, 2022, p 3.
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associated allocations. Such transfers made up approximately 83% (by volume) of all
interstate trade between NSW and Queensland in 2018-19.2%

According to the IGWC, these transfers of allocations are included in the definition of trade
under the Basin Plan.?°® However, the IGWC states that NSW and Queensland do not
recognise these transfers as trades and hence do not undertake the processes required for
an interstate trade. The IGWC report concluded that:

Failure to recognise the transfer of water allocation through works that are permanently
linked leads to movement of water between the two states without having to meet the
checks and balances in place for other types of trade, or the conditions associated with the
works through which water is extracted. This is inconsistent with established processes for
approving applications to trade an allocation, where there is a greater level of scrutiny and
rigour followed to ensure that water transfer to existing entitlement holders is protected.?®’

The IGWC made 7 recommendations for administrative changes to address these issues
and improve accuracy of accounting.?®®

With regard to the interstate allocation transfers through permanently linked works, the
NSW Government response states that NSW already recognises such transfers as trade. It
further notes that documented approval processes are defined in the relevant
intergovernmental agreement between NSW and Queensland, and it will ensure these
protocols are published online.?®® It is not clear to what extent these protocols address the
issues identified by the IGWC. In its interim management response, the Queensland
Government indicated it had concerns with the recommendations regarding interstate
allocation transfers and will need to work with the IGWC prior to providing a final
response.®% In April 2023 the Queensland Government submitted its final management
response, in which it agreed in principle or accepted the IGWC's recommendations.3%!

295 \GWC, Audit of Accounting for Interstate Trade in the Northern Basin, Australian Government, 2022, p2.

296 \GWC, Audit of Accounting for Interstate Trade in the Northern Basin, Australian Government, 2022, p2

297 \GWC, Audit of Accounting for Interstate Trade in the Northern Basin, Australian Government, 2022, p 10.

298 \GWC, Audit of Accounting for Interstate Trade in the Northern Basin, Australian Government, 2022, p13.

299 NSW Department of Planning and Environment, NSW Management Response: Audit of Accounting for Interstate

Trade in the Northern Basin — Final Report, NSW Government, 2022; NSW—Queensland Border Rivers
Intergovernmental Agreement 2008, Sch E.

300 queensland Department of Regional Development, Manufacturing and Water, Queensland Government Interim
Management Response to Audit of Accounting for Interstate Trade in the Northern Basin — Final Report, NSW
Government, 2022.

301 Queensland Department of Regional Development, Manufacturing and Water, Final Management Response -
Audit of accounting for interstate trade in the Northern Basin, Queensland Government, 2023.
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Acronyms

ACCC Australian Competition and Consumer Commission
BD Baseline diversion limit

BoM Bureau of Meteorology

DCCEEW Department of Climate Change, Energy, the Environment and Water
GL Gigalitres

GL/y Gigalitres per year

IGWC Inspector-General of Water Compliance

[0] Irrigation Infrastructure Operator

IVT Intervalley Trade

MDBA Murray-Darling Basin Authority

ML Megalitres

NRAR Natural Resources Access Regulator

SDL Sustainable diversion limit

SDLAM Sustainable diversion limit adjustment mechanism
WESA Water for the Environment Special Account

WRP Water resource plan

Water in the Murray-Darling Basin

60



Parliament of
New South Wales

Appendices

1. Future water market reforms suggested by Australian Competition and
Consumer Commission for evaluation

Key attributes Benefits Concerns

Align accounting methods with time of delivery
(tagged allocation trade)

Water allocations remain Better aligns trade rules with Complexity and cost

subject to rules (such as physical transfer of water Need for southern Basin states
carryover and further trade) in  rather than the time of trade to cooperatively adopt the

the source zone until the time  Could replace the existing model

water is actually used in the system of IVT limits and

destination zone provide a basis for introducing

conveyance loss factors

Link storage rights and accounting to inflows and storage availability
(capacity sharing and continuous accounting)

In continuous accounting, Replaces the need for Large transition costs
instead of an arbitrary water carryover policies Uncertain feasibility in
accounting year, wat‘er Creates more transparent complex interconnected
accounts are reconciled allocation policies system of the southern
frequently (e.g., monthly or Results in more efficient use connected Basin

daily), and allocations are
automatically carried over up
to a total account limit

In capacity sharing,
entitlement holders receive a
specified share of dam
capacity and inflows, and
accounts are reconciled by
continuous accounting302

of storage space

Could replace the existing
system of IVT limits to control
for spill risk

Charge users in a way that reflects the relative costs of water delivery decisions
(congestion or time-of-use charges)

Apply higher water use Incentivises movement of More rigid and less accurate
charges during ‘peak’ times irrigation developments further  than a market-based
and at locations with the most  upstream and above mechanism
scarce delivery capacity or constraint points Complex to set an accurate
highest conveyance losses Incentivises use outside peak  usage price

times

802 N Hughes et al. Storage rights and water allocation arrangements in the Murray-Darling Basin, Australian Bureau
of Agricultural and Resource Economics and Sciences, Australian Government, 2013.
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Key attributes

Benefits

Concerns

Create formal markets for rights to delivery capacity and/or water extraction

Rights for the delivery of water
are separated from water
entitlements, allowing
development of a separate cap
and trade regime to manage
limited delivery capacity

Incorporates delivery costs
into the costs of trade
Improves efficiency of trade
and water use decisions

Better manages environmental
damage from delivery and risk

of delivery shortfalls
Could be combined with a
method of accounting for
conveyance losses

Develop conveyance loss factors

Apply conveyance loss factors
to allocation trade

Could be implemented at the
level of allocation trade,
delivery / extraction or via bulk
intervalley trade adjustments

Attributes increased

conveyance losses associated

with water trades to those
incurring these costs

Adds substantial complexity
that presents new barriers to
market participation
Challenging to define what
level of extraction at a
particular part of the system
aligns best with delivery
capacity

Individual water extractors
may not be those best placed
to be those managing delivery
capacity (compared to system
operators)

Challenges in determining
accurate loss factors

Complexities of
implementation

Applying loss factors to
delivery would reduce the
value of downstream
entitlements

Investigate alternative market models that reflect price signals for the actual costs of
use, storage and delivery decisions
(water banks or market operator/smart market)

A water bank is an
intermediary, usually managed
by a public institution, acting
between buyers and sellers

A smart market is a
centralised computer-assisted
market that matches bids with
offers within the physical
constraints of the system to
maximise potential gains
(similar to smart energy
markets)

Allows the party who has the
most information about the
system (e.g., the system
operator) to make decisions
on the trade-offs involved in
running the system

Allows traders to signal their
demand better to river
operators to make better
decisions about meeting
demand

Allows users to focus on their
need for water without
worrying about the best way
for water to flow through the
network

Source: Information summarised from ACCC.303

Large-scale reform with
establishment costs

All users have to engage with
market and order their water to
access it (no passive take)
Requires much more
advanced modelling and
telemetry than in current use

803 AccC, Murray-Darling Basin water markets inquiry: final report, ACCC, 2021, p 529-545.

Water in the Murray-Darling Basin

62


https://www.accc.gov.au/system/files/Murray-Darling%20Basin%20-%20water%20markets%20inquiry%20-%20Final%20report_0.pdf#page=532
https://www.accc.gov.au/system/files/Murray-Darling%20Basin%20-%20water%20markets%20inquiry%20-%20Final%20report_0.pdf#page=532

Parliament of
New South Wales

2. Timeline of key events related to floodplain harvesting licencing
regulations and disallowances

Date Event

2013 NSW Floodplain Harvesting Policy published

2019 Floodplain Harvesting Action Plan published

7 February Water Management (General) Amendment (Exemptions for Floodplain
2020 Harvesting) Regulation 2020 commenced

This amendment to the Water Management (General) Regulation 2018 (the
regulation) permitted floodplain water to be harvested through eligible works
without a works approval or access licence

Temporary Water Restriction (Northern Basin) (Floodplain Harvesting) Order
2020 commenced

This order restricted floodplain harvesting take in parts of northern NSW until
28 February 2020

27 February Legislative Council votes to hold a Regulation Committee inquiry into the
2020 impact and implementation of the floodplain harvesting exemption
amendment

June 2020 Guideline for the implementation of the NSW Floodplain Harvesting Policy

published
The guideline was updated in June 2021

22 September  Legislative Council Regulation Committee’s report on the floodplain
2020 harvesting licence exemptions amendment tabled
Legislative Council disallowed the floodplain harvesting exemptions
amendment

30 April 2021 Water Management (General) Amendment (Floodplain Harvesting Access
Licences) Regulation 2021 commenced

Water Management (General) Amendment (Floodplain Harvesting
Measurement) Regulation 2021 commenced

The Water Management (General) Amendment (Exemption for Rainfall Run-
off Collection) Regulation 2021 commenced
These amendments to the regulation related to floodplain harvesting access

licences, metering and measurement and an exemption for rainfall run-off
collection from field tailwater drains

6 May 2021 Legislative Council disallowed all the April 2021 amendments

23 June 2021 Legislative Council established a select committee on floodplain harvesting

15 December Legislative Council Select Committee on Floodplain Harvesting published
2021 final report

14 February Water Management (General) Amendment Regulation 2021 commenced

2022 The amendment essentially combined the provisions of the 3 amendments
disallowed in May 2021

21 February Floodplain harvesting access licences issued in the Border Rivers and Gwydir

2022 valleys

24 February Legislative Council disallowed the February 2022 combined amendment

2022 The access licences issued on 21 February 2022 remained valid
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Date Event

30 March
2022

11 May 2022

19 May 2022

25 May 2022

1 July 2022

29 July 2022

10 August
2022

21 September
2022

3 February
2023

17 February
2023

10and 17
February 2023

The Greens introduced the Water Management Amendment (No
Compensation for Floodplain Harvesting Licences) Bill 2022 to the Legislative
Council

The bill lapsed upon prorogation on 27 February 2023

Justin Field, MLC, introduced the Water Management Amendment (Floodplain
Harvesting Licences) Bill 2022 to the Legislative Council

The bill lapsed upon prorogation on 27 February 2023

Helen Dalton, MP, introduces the Water Management Amendment (Floodplain
Harvesting Licences Compensation) Bill 2022 to the Legislative Assembly

The bill lapsed on 30 September 2022.
Government responds to the report of the Select Committee on floodplain
harvesting

Water Management (General) Amendment (Floodplain Harvesting Access
Licences) Regulation 2022 commenced

Water Management (General) Amendment Regulation (No 2) 2022
commenced

The amendments contained essentially the same provisions as the
amendment disallowed in February 2022

Water Sharing Plan for the Gwydir Regulated River Water Source Amendment
Order 2022 commenced

Water Sharing Plan for the Gwydir Unregulated River Water Sources
Amendment Order 2022 commenced

Water Sharing Plan for the NSW Border Rivers Regulated River Water Source
Amendment Order 2022 commenced

Water Sharing Plan for the Macquarie and Cudgegong Regulated Rivers Water
Source Amendment Order 2022 commenced

These amendments each included rules relating to floodplain harvesting
access licences

Helen Dalton, MP, moves in the Legislative Assembly to disallow the access
licences and rainwater runoff provisions of the amendments that commenced
1 July 2022

The disallowance motion was negatived on division

The Legislative Council disallowed the regulation amendments relating to
floodplain harvesting access licences that commenced 1 July 2022

The amendments relating to metering and rainwater runoff were not included
in the disallowance motion

Water Management (General) Amendment (Floodplain Harvesting Access
Licences) Regulation 2023 commenced.

These included essentially the same access licence provisions as were
disallowed in September 2022

Water Sharing Plan for the Barwon-Darling Unregulated River Water Source
2012 Amendment Order 2023 commenced

These amendments included provisions to add rules relating to floodplain
harvesting access licences

Floodplain harvesting access licences issued in the Macquarie and Barwon-
Darling valleys
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