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committees to send for the documents of members in
the possession or control of third parties.
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Abstract

The parliament’s right to enquire draws with it the necessary powers to call for person’s documents
and things. However, when committees conducting a lawful investigation seek to exercise those
powers to call for a search of documents in the possession and control of third party custodians of
members’ records, the exercise of such powers needs to be balanced against:

e the rights of individual members to be appraised of the searching of their documents; and
e the protection of their documents, this includes matters normally protected by parliamentary
privilege, but extends to searching documents irrelevant to the inquiry.

The dilemma then arises between the rights of the member regarding their own documents and the
committee’s ability to conduct an effective investigation or inquiry.

New protocols recently approved by the Queensland Parliament are designed to strike a delicate
balance in an attempt to resolve that dilemma.

Background

By virtue of section 25 of the Parliament of Queensland Act 2001 (the Act), all Committees of the
Queensland Parliament have the power to order a person to attend before the committee and also to
produce any document or other thing in the person’s possession.

In addition, section 26 of the Act provides that a person (other than a member) who is ordered to
attend before a committee must be given a summons issued by the Clerk on the notification by the
committee’s chairperson. Such summons must state a reasonable time and place for the attendance
and if a document or other thing is ordered to be produced — reasonable particulars of the document
or other thing.
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In February 2016, the Ethics Committee tabled Report No. 162 (Appendix A) of its inquiry into a matter
of privilege referred by the Parliamentary Crime and Corruption Committee (PCCC) relating to alleged
unauthorised disclosure of the proceedings of the PCCC, specifically the disclosure of an e-mail from
the Member for Warrego of 12 July 2015 to the media.

During the committee’s investigations into the unauthorised disclosure of the Member for Warrego’s
email of 12 July 2015 to the media, the committee obtained information (presumably by exercising its
powers in accordance with section 25 and 26 of the Act) showing email correspondence between the
Member for Warrego and the then Chief of Staff of the Leader of the Opposition, which indicated the
Chief of Staff’s involvement in preparation of the email (see Ethics Committee Report No. 162 at
Appendix A).

Subsequent to the tabling of Report No. 162 there was a change to the Membership of the Ethics
Committee. In April 2016, the Ethics Committee as newly constituted wrote to the Committee of the
Legislative Assembly (CLA) requesting that the CLA consider conducting an inquiry into matters
concerning members’ documents (including electronic documents) in the possession and control of
third party custodians (see Record of Proceedings 25 May 2017 pgs. 1426-27) .

Inquiry process

The CLA conducted an inquiry including surveying Presiding Officers of other Australian jurisdictions
to ascertain:

a) whether the documents and records of Members of Parliament within the possession and
control of the member and/or third parties is able to be obtained by way of coercive powers
exercised by law enforcement agencies, other statutory authorities, litigants in court
proceedings or by parliamentary committees conducting lawful investigations into matters
of privilege; and

b) what protocols, guidelines and safeguards are in place for persons to follow and implement
upon receipt of a formal legal request to search and produce documents in order to ensure
the powers, rights and immunities of members of parliament are maintained.

All of the jurisdictions who responded to the survey advised that parliamentary privilege would guide
whether access to documents and records of Members of Parliament would be provided under
coercive powers.

The results of the survey also showed that, while most jurisdictions either had or were working
towards an MOU with external agencies to provide guidance in executing search warrants with regards
to parliamentary privilege, none of the jurisdictions had protocols or guidance in relation to
parliamentary inquiries, for example by parliamentary privileges or ethics committees.

In addition, the CLA sought advice from the Clerk of the Parliament, Mr Neil Laurie as well as
independent legal advice from Mr Bret Walker SC on the specific issue of the ability of parliamentary
committee’s power to order the conduct searches which may involve members of Parliament’s
documents in the possession or control of third party entities (see Record of Proceedings 25 May 2017
pgs. 1426-27).

The Dilemma

The dilemma before the CLA was, no doubt, striking an appropriate balance between:

(a) the powers of parliamentary committees to call for persons documents and things and a
committee’s ability to conduct an effective investigation; and

(b) the rights of individual members to be appraised of the searching of their documents and the
protection of their documents, this includes matters normally protected by parliamentary
privilege, but extends to searching documents irrelevant to the inquiry.

Page 2



Powers of Committees

As McGee notes, the power of the House and therefore the power of its committees to inquire into
anything that it sees fit has long been held to also imply a power of compulsion to obtain documents
necessary to carry out its inquiry (McGee 2005 pg. 427). Hallam in his Constitutional History of
England, Vol Il states “The right to enquire draws with it the necessary need means, the examination
of witnesses, records, papers, enforced by the strong arm of parliamentary privilege” (Hallam 1978,
p.307).

In Queensland, this principle has been enshrined in section 26 and 26 of the Act. However, no doubt,
one of the key questions before the CLA was whether the power of committees to obtain documents
and records of a member should be somehow constrained in a similar way that a place outside of
parliament (e.g. a law enforcement body) might be constrained?

In New Zealand, the power to compel the production of people and things in their possession or
control is not automatically delegated to all committees with the exception of the Privileges
Committee. There is an argument that for an ethics or privileges committee to effectively discharge
its duty to investigate alleged contempts it is vital for such committees to have coercive powers at its
disposal.

As Grove in his paper to the 2009 ANZACATT Professional Development Seminar noted even though
most unauthorised disclosures are likely to be insufficiently serious to warrant an extensive
investigation, that “does not remove the real potential that exists for interference with the operations
of parliamentary committees if in camera or other confidential material is disclosed” (Grove 2009,

pg. 9).

The matters pertaining to the Queensland Ethics Committee Report No.162 provide an example of a
set of circumstances where an ethics or privileges committee might consider ordering searches of e-
mails in the custody of third parties (i.e. where on the evidence it was clear that there had been an
unauthorised release of committee proceedings to the media and all members and staff that were
privy to those proceedings had all responded in writing that they could not assist with the inquiry).

Rights of Members

Where documents of a member are in the possession and control of a third party, an argument can
be made that there should be a requirement on a committee minded to compel a search of such
documents to defer to the Member in relation to access to those records, except where the law
prohibits such notification.

This is not a legal argument, but one based on mutual respect among members to give each other an
opportunity to provide the documents themselves or object to their own documents being produced
to a committee.

Such an argument also needs to be balanced against the possibility that seeking consent to access a
member’s documents might in some way compromise an investigation by revealing the committee’s
hand halfway through an inquiry as well as the potential for a member to obfuscate or destroy
evidence if the first step is to request they provide the documentation.

Other relevant considerations which might come into play in the consideration of the rights of
members the subject of a committee investigation include:

e the consistency in the application of coercive powers in relation to physical documents
versus electronic documents (i.e. if a search was conducted of the physical documents of
a member’s electorate office the member would most likely be aware of the conduct of
the search and have the opportunity to object to production of documents);
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e concerns regarding the location of opposition documents, which in Queensland are stored
on the Ministerial Services Branch servers (i.e. in the possession and control of officers in
Executive Government); and

e therefore the need to ensure any searches of electronic documents held by third party
custodians are strictly limited by dates, key words and that the member’s interests are
protected via the appointment of an observer they have confidence in to be present
during the search, or, alternatively an independent parliamentary officer.

CLA Recommendations to the House

On 25 May 2017, in moving a motion the Leader of the House advised the Assembly that as a result of
its inquiries, the CLA resolved to place before the House, inter alia, the following documents for its
endorsement:

a) protocols for the guidance of custodians in possession or control of members’ documents;
and

b) anewSchedule 10 for Standing Orders containing protocols for committees who find a need
or desire to obtain the documents or records of a member (see Record of Proceedings 25
May 2017 pgs. 1426-27 at Appendix B).

The protocols for the guidance of custodians in possession or control of members’ documents set as
a default position that custodians should seek the member’s consent before releasing members’
documents unless there is a lawful reason for not doing so (e.g. if the notice, summons or court order
requires the custodian to not disclose the matter).

The protocols for parliamentary committees who find a need or desire to obtain the documents or
records of a member require that committee should only seek to summons documents of a member
held by a third party custodian if the committee has already invited the member to provide the
documents voluntarily and the member has either refused to provide the documents or the
committee suspects on reasonable grounds that there is a risk that its investigation may be
compromised in some way.

If the committee proceeds to summons the production of documents in the possession or control of
a custodian the committee needs to appoint an observer either nominated by the member or a
parliamentary officer to ensure the conduct of the search is within the strict parameters of the
summons.

Conclusion

The powers of parliamentary committees to call for person’s documents and things and a committee’s
ability to conduct an effective investigation are important for ethics and privileges type committees,
in order to effectively investigate allegations of contempt such as unauthorised release of committee
proceedings.

The exercise of those powers, however, needs to be balanced against the rights of individual members
of parliament to be appraised if their documents that are in the possession and control of a third party
are being searched. In addition, members assert the right to ensure that if any such search is being
conducted that any other documents of the member, not relevant to the inquiry, are not able to be
accessed.

The protocols recently approved by the Queensland Parliament appear to be designed to strike that
delicate balance. Only time will tell if they are successful in doing so.
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ETHICS COMMITTEE

Erratum to Report No. 162, 55th Parliament — Inquiry into Matter of Privilege referred by
the Parliamentary Crime and Corruption Committee on 17 August 2015 relating to alleged
unauthorised disclosure of committee proceedings.

The Ethics Committee has identified an error in Report No. 162, 55th Parliament — Inquiry
into Matter of Privilege referred by the Parliamentary Crime and Corruption Committee on
17 August 2015 relating to alleged unauthorised disclosure of committee proceedings at
page 10.

Paragraph 82 at page 10 of the report, should read as follows:

Following the initial private hearing with the Member for Warrego on 30 October 2015, and
consideration of subsequent information obtained by the committee, the committee
summonsed Mr Smith to attend a private hearing on 13 November 2015.

Di Farmer MP
Acting Chair
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an opportunity to reflect not only on the past but also to consider, as Queenslanders, the legacy that
we want to be remembered for.

MOTION

Amendments to Standing Orders
@8,  Hon. SJ HINCHLIFFE (Sandgate—ALP) (Leader of the House) (10.15 am), by leave, without
notice: | move—

(1) That the House endorse the Protocol for custodians in the possession or control of members’ documents as circulated
in my name;

(2) That the Standing Rules and Orders of the Legislative Assembly be amended by inserting a new Schedule 10—Protocols
for Committees Regarding the Documents and Records of a Member as circulated in my name and commencing
immediately; and

3) That the Standing Rules and Orders of the Legislative Assembly be amended by inserting a new Standing Order 211B
Confidentiality of proceedings—Ethics Committee as circulated in my name and commencing immediately.

Protocol for custodians in the possession or control of members’ documents
Application
This protocol applies to custodians who are in the possession or control of members’ documents. (“Applicable custodians”)
Who are likely to be “applicable custodians”?

Applicable custodians are likely to include:

. The Clerk of Parliament and their delegates and other Parliamentary staff
. Electorate Office staff

. Ministerial Service Branch staff

. Directors’ General and departmental staff

Documents over which applicable custodian likely to have control and possession?
Applicable custodian Documents likely to be within control and possession

The Clerk of Parliament and their delegates and Electronic communications (emails of/to members on email servers)
other Parliamentary staff . )
Electorate Office documents on parliamentary servers
Briefings/advices to members

Correspondence to and from Members

Electorate Office staff Correspondence of members
Research or planning documents

Other documents created within the Electorate Office

Ministerial Service Branch staff Electronic communications (emails of/to Leader of the Opposition and
Ministers on email servers)

Ministerial Office and Office of the leader of the Opposition documents
on parliamentary servers

Directors’ General and departmental staff Ministerial briefings for parliamentary proceedings (for example,
possible parliamentary questions, estimates briefing material, draft
ministerial statements, etc.)

The proper approach for custodians

Applicable custodians should not publish or release control or possession of members’ documents, without the consent of the
member unless it is in accordance with law, for example:


http://www.parliament.qld.gov.au/docs/find.aspx?id=0Mba20170525_101542
http://www.parliament.qld.gov.au/docs/find.aspx?id=0Mba20170525_101542
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. Right to information applications—in which case the views of the member should be sought in accordance with Chapter 3,
Division 3 of the Right to Information Act 2009.

. For the purposes of an audit or report required under the Auditor General Act 2009 and/or the Financial Accountability
Act 2009.

. Pursuant to a coercive process such as a court order, a notice or a summons.

The proper approach for applicable custodians, should they be summoned by a non-parliamentary body (courts, commission of
inquiry, Queensland Police Service, Crime and Corruption Commission) to produce documents is as follows:

Firstly, the custodian should seek the consent of the Member/Minister to release the documents to the investigating body. A
custodian should only not seek the consent of the Member/Minister if the court order, notice or summons requires the custodian
to not disclose the matter.

Secondly, if the Member/Minister consents, the documents should be provided.'

Thirdly, if the Member/Minister does not consent, the summons should be challenged if it appears that the document is a
proceeding in parliament? and release of the document is likely to infringe the privileges of the member,® a committee or the
Legislative Assembly. The challenge should be in accordance with the relevant legislation or otherwise in accordance with law.
The ultimate claim will be determined by the courts in accordance with the law.

The proper approach for applicable custodians, should they be summoned by a parliamentary body (parliamentary committee or
Legislative Assembly), is to comply with the summons and any relevant Standing Order.

In addition, the custodians should consent to the attendance of a committee appointed observer (i.e. either a person nominated
by the relevant Member or a senior parliamentary officer) to be present with the custodian or delegate during the conduct of any
searches under the summons with a view to ensuring that the conduct of the search complies with the strict search parameters
and that there is no interference with the privileges of the Member outside of those strict parameters.

Advice and assistance
Applicable custodians can obtain advice from the Office of the Speaker and/or the Clerk of the Parliament.

The Speaker is the traditional guardian of the privileges of the Legislative Assembly, its committees and members and may in
some instances seek to intervene in a matter or appear in a matter as a friend of the court.

SCHEDULE 10—PROTOCOLS FOR COMMITTEES REGARDING THE DOCUMENTS AND RECORDS OF A MEMBER

(1) When the documents and records of a member of the Legislative Assembly are sought by an investigative body ‘outside
parliament’, the protections of parliamentary privilege may apply to the documents and records. Parliamentary privilege
does not apply to protect the documents and records against proceedings ‘in parliament’, such as committee
proceedings. These protocols seek to provide protection to the documents or records of a member of the Legislative
Assembly from proceedings ‘in parliament’.

(2) These protocols apply when, in the course of a committee of the Legislative Assembly’s inquiry, there is a need or desire
to obtain the documents or records of a member of the Legislative Assembly.

* Note that the provision of the documents to the non-parliamentary body will not affect the protection afforded the documents by
s 9 of the Parliament of Queensland Act 2001 as proceedings in the Assembly. That is, if they are a proceeding in parliament
they will still not be able to be impeached or questioned in the absence of an overriding statutory provision applying.

2 In Queensland s 9 of the Parliament of Queensland Act 2001 provides the definition of proceedings in Parliament:

9 Meaning of “proceedings in the Assembly”

(1) “Proceedings in the Assembly” include all words spoken and acts done in the course of, or for the purposes of or
incidental to, transacting business of the Assembly or a committee.

(2) Without limiting subsection (1), “proceedings in the Assembly” include—

(a) giving evidence before the Assembly, a committee or an inquiry; and

(b) evidence given before the Assembly, a committee or an inquiry; and

(c) presenting or submitting a document to the Assembly, a committee or an inquiry; and

(d) a document tabled in, or presented or submitted to, the Assembly, a committee or an inquiry; and

(e) preparing a document for the purposes of, or incidental to, transacting business mentioned in paragraph (a) or
(c); and

(f) preparing, making or publishing a document (including a report) under the authority of the Assembly or a

committee; and
(9) a document (including a report) prepared, made or published under the authority of the Assembly or a committee.
3 |t is important at all times to note the distinction between the use of a document (that is, if it is a proceeding in Parliament) and

the release of the document to third parties. Whether a matter is a proceeding in Parliament does not necessarily mean it is
protected from an order from a competent tribunal for production — for example, if the document is already public.
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(3) The committee shall in the first instance determine whether the documents or records of the member are relevant to the
inquiry and likely to assist the committee in its inquiry.

(4) If the committee determines that the documents or records of the member are relevant to the inquiry and likely to assist
the committee in its inquiry, the committee should invite the Member to provide the documents and records to the
committee within a reasonable time

(5) If the documents or records are owned by a member but are in the possession or control of a third party (“custodian”),
the committee should invite the Member to either:
(a) obtain the documents or records from the custodian and provide the documents or records to the committee; or
(b) consent to the custodian to provide the documents or records to the committee.
(6) The committee should only summon the production of the documents or records of a member in the possession or control
of a custodian if:
(a) the steps above have been undertaken by the committee and the member or custodian declines to provide the
material voluntarily within a reasonable time; or
(b) the committee suspects, based on reasonable grounds that there is a risk to evidence being lost or destroyed;
or
(c) the committee suspects, based on reasonable grounds that there has not been a complete disclosure of
information.
(7) If the committee decides to summon the production of documents or records of a member in the possession or control

of a custodian, the committee shall:

(a) develop specific parameters, such as search terms and dates, with a view to ensuring that documents identified
in the search are strictly relevant to the committee’s investigation;

(b) appoint an independent observer either nominated by the relevant member (i.e. the member the subject of the
search) or, if the member does not nominate an observer in a reasonable period of time, a senior parliamentary
officer, with a view to ensuring that the conduct of the search complies with the strict search parameters;

(c) settle any disputes between the custodian undertaking the search and the independent observer as to whether
the document or record meets the parameters of the search.
(8) In these protocols “documents or records” include:
(a) any paper or other material on which there is writing or information; and/or
(b) a record of information held by way of a mechanical, electronic or other device.
9) In these protocols “documents or records of a member” are documents created by or for a member or directed to a
member and which would generally be regarded as the property of the member and confidential and includes:
(a) Correspondence, including emails, texts or other messages to and from a member;
(b) Briefings, information papers, draft reports or notes produced by or for a member; and
(c) Possible questions or answers for use in parliamentary proceedings produced by or for a member.

211B. Confidentiality of proceedings—Ethics Committee

(1) The proceedings of the Ethics Committee or a subcommittee of that committee on a matter before the Committee that is not
open to the public or authorised to be published remains strictly confidential to the committee until the committee has reported to
the House or otherwise published the proceedings.

(2) No member shall in the House refer to any proceedings of a committee in (1), until the committee has finally reported to the
House or otherwise published the proceedings.

(3) When the Ethics Committee makes its final report to the House on a matter, the Committee shall at the same time, table in
the House:

(a) The minutes of its proceedings relevant to the matter; and
(b) Any submissions received or evidence taken in respect of the matter (including transcripts of hearings)

unless the committee resolves that some or all of its proceedings remain confidential.

(4) The Ethics Committee shall only resolve that some or all of its proceedings remain confidential if valid grounds exist, such as:

(a) Publication of the proceedings is not in the public interest;
(b) Publication of the proceedings would be procedurally unfair to any person; or
(c) Publication of the proceedings is irrelevant to the matter.

(5) Any member of the committee is able to refer to any proceeding of the committee in a dissenting report or statement of
reservation, unless the committee has resolved in accordance with (3).

Mr HINCHLIFFE: By way of explanation, following a letter of referral from the Ethics Committee
in April 2016, the CLA has conducted an inquiry into matters concerning members’ documents,
including electronic documents, in the possession or control of the third-party custodians. The CLA
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surveyed presiding officers of other Australian jurisdictions and took advice from the Clerk of the
Parliament as well as independent advice from Mr Bret Walker SC on the issue.

As a result of its inquiries, the CLA has resolved to place before the House the following
documents for its approval: protocols for the guidance of third-party custodians in possession or control
of members’ documents; a new schedule 10 for standing orders containing protocols for parliamentary
committees who find a need or desire to obtain the documents or records of a member; and a new
standing order 211B which provides as a default position the publication of the minutes of the Ethics
Committee’s proceedings and any submissions received or evidence taken relevant to the matter,
including transcripts of hearings, with Ethics Committee reports, unless the Ethics Committee decides
otherwise. | urge the House to support the motion.

Question put—That the motion be agreed to.
Motion agreed to.

NOTICE OF MOTION

Vehicle Registration
. MrPOWELL (Glass House—LNP) (10.18 am): | give notice that | shall move—
That this House calls on the Palaszczuk government to adopt the LNP’s fair rego pledge in the 2017-18 budget.

PRIVATE MEMBERS’ STATEMENTS

Youth Detention Centres

@@, Mr WALKER (Mansfield—LNP) (10.18 am): Another week goes by and, as regular as clockwork,
we see more drama inside Queensland’s youth detention centres with media reports of three more
security incidents at the Brisbane Youth Detention Centre at Wacol. It is clear from an article in the
Courier-Mail on Monday this week that staff inside the centre are at their wits end, and who could blame
them. According to the media reports from earlier this week, the three latest incidents include three
female youths climbed onto the roof of the horticulture building last Monday, a male youth climbed on
top of a roof on Wednesday and damaged property before demanding dinner perks and up to six youths
were involved in a violent brawl on Thursday. That may seem relatively minor to some, but add it to the
chaos of the last year—kids on the roof in Townsville and Brisbane, valued staff injured, significant
property damage—and we have a system in crisis. Monday’s Courier-Mail article went on to quote a
source as saying—

Everyone is petrified because of what's been in the media or of being seen as too hard. Now we’ve gone completely the opposite
way, where guards are standing back and can’t do anything.

Guards are losing control due to management putting so many restrictions on them. The whole centre is constantly damaged
now. It's just a war zone.

Let us not forget these are centres with detainees as young as 10 years old, clearly being
influenced by others who act like they are running the place. What sort of environment has this
government created here? These are supposed to be places that help get the lives of these kids back
on track so they do not become career criminals, but under Labor what hope have they got? It is clear
that management is paralysed in its decision-making, staff are left unsure of what they can and cannot
do and the Attorney-General is stuck in review and crisis management mode. On top of all of this, the
government is still trying to figure out how they will transition around 50 17-year-olds into the system by
November into what is clearly already a highly volatile situation. It will be like pouring kerosene onto an
open flame.

The report that was going to fix all of this could not come up with key conclusions about whether
kids were being systemically mistreated. It could not come up with conclusions as to whether there was
room for 17-year-olds in youth detention centres. One-third of the report was redacted and now the
report itself is subject to another review, that is, a review to cover up the bungled release of the report
of the initial review. It would be funny if it were not so serious and this is a very serious issue.

Queenslanders have no confidence in this Attorney-General’s ability to fix the problems inside
our youth detention centres because they happened on her watch. It is time for the Premier to front up
to the issue, show some leadership and responsibility and appoint a minister who knows how to fix the
problems and can put in place a plan to do just that. We are talking about the future of kids who face
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