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Inquiry into Complaints handling within NSW Health

CHAIR: Good morning, ladies and gentlemen. Welcome to the second public hearing of the inquiry by
General Purpose Standing Committee No. 2 into complaints handling procedures within NSW Health. Before
we commence, | would like to make some comments about aspects of the Committee'sinquiry. Thisinquiry will
raise difficult issues for many participants, aswe have already seen: the relatives and friends of people who have
experienced an adverse event in the health system, health workers who have sought to draw attention to poor
practices, as well as practitioners and managers whose abilities and professionalism have been chalenged. |
therefore ask that the media and any other person in the audience demonstrate sensitivity in any approach made
to witnesses during this inquiry, particularly immediately after the giving of evidence.

The inquiry's terms of reference require the Committee to examine the system for handling complaintsin
New South Wales and whether the health system in New South Wales encourages people to reflect on errors.
People's individual experiences of this system will help the Committee to understand how the complaints
handling system works, or does not work. | ask everyone who is interacting with the Committee to reflect on the
terms of reference and to assist the Committee to use these difficult experiences to improve our health system.
The Committee does not propose to duplicate other inquiries will investigate or conciliate individual complaints.

It should also be remembered that the privilege which applies to parliamentary proceedings, including
committee hearings, is absolute. It exists so that Parliament can properly investigate matters such as this. It is
not intended to provide aforum for people to make adverse reflections about others. The terms of reference refer
to failings of systems, not individuals. | therefore ask witnesses to minimise their mention of individua health
care workers unless it is absolutely essential to address the terms of reference. Individuals who are subject to
adverse comments in this forum may be invited to come here and respond to the criticisms raised, either in
writing or as a witness before the Committee. This is not an automatic right but, rather, a decision of the
Committee which will depend on the circumstances of the evidence given.

| also ask that witnhesses be mindful of the ethical and legal implications of disclosing personal
information about patients. Health practitioners and managers should discuss personal information about a client
or apatient only if they are specific to the terms of reference and that person has authorised them to do so. | also
ask my fellow Committee members to consider the ethical duties owed by practitioners to patients when
pursuing lines of questions. It islikely that a number of matters raised during the hearings may be the subject of
legal proceedings elsewhere, such as the Industrial Relations Commission, or a disciplinary tribunal or the
special inquiry being conducted by Bret Walker, SC.

The sub judice convention requires the Committee to consider the impact of discussing a matter that is
being considered by a court of law. The weight of opinion supports the view that this parliamentary Committee
may discuss the matter that is being considered by another inquiry or a court. This would include investigations
undertaken by the Independent Commission Against Corruption [ICAC]. Nevertheless, | remind people today
that thisinquiry is about systemic issues and not the culpability or otherwise of particular individuals. If people
have concerns about any of these issues, please raised them at any time with the Committee and we will
consider those concerns.

The Committee has previously resolved to authorise the mediato broadcast sound and video excerpts of
its public proceedings. Copies of the guidelines governing the broadcast of the proceedings are available at the
table by the door. In accordance with the Legislative Council guidelines for the broadcasting of proceedings, a
member of the Committee and witnesses may be filmed or recorded. People in the public gallery should not be
the primary focus of filming or photographs. In reporting proceedings of this Committee, the media must take
responsibility for what they publish or the interpretation that is placed on anything that is said before the
Committee.

Witnesses, members and their staff are advised that any message should be delivered through the
attendants or the Committee clerks. | advise that, under the standing orders of the Legidlative Council, evidence
given before the Committee and any documents presented to the Committee that have not yet been tabled in
Parliament may not, except with the permission of the Committee, be disclosed or published by any member of
such Committee or by any other person. | make a request for people to turn off their mobile phones.

| ask each witness to state their full name and occupation, and in which capacity they appear before this
Committee, as a private individual or as a representative of an organisation or abusiness. | will ask whether any
witness wishes to make a brief opening statement prior to questioning. Witnesses will be asked to take an
affirmation or an oath and they have copies of those before them. If they should consider at any stage during
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their evidence that certain evidence of documents they might wish to present should be heard in private by the
Committee, the Committee will consider their request. However, we may aso consider, if it is relevant,
publishing it later, if it isin the public interest so to do.

DEBORAH GREEN, Chief Executive Officer, South Eastern Sydney Area Health Service, and
L1Z JAKUBOWSKI, Director, Communications, NSW Health, and

ROBYN KRUK, Director General, NSW Health, and

VICTORIA WALKER, Director, Audit, affirmed and examined:

ROBERT McGREGOR, Deputy Director General, NSW Heslth, and

GREG STEWART, Chief Health Officer, NSW Hedth, sworn and examined:

MsKRUK: | appear in my capacity as Director-General of NSW Health.

Mr McGREGOR: | appear in my capacity as Deputy Director-General, NSW Health.
MsJAKUBOWSKI: | appear in my capacity as Director, Communications, NSW Health.
Dr STEWART: | appear in my capacity asthe Chief Health Officer, NSW Heslth.
MsWALKER: | appear in my capacity as Director, Audit, NSW Health.

Ms GREEN: | appear in my capacity as the Chief Executive Officer, South Eastern Sydney Area Health
Service.

CHAIR: Director-General, do you wish to make an opening statement?

Ms KRUK: | welcome the opportunity to make an opening statement. | will, as previously, keep that
short. Chair, | read your opening statements at the hearing last Friday, which you reiterated this morning. |
would like to remind the Committee members that | am required to abide by privacy legidation in New South
Wales and that there are ethical and legal implications in regard to disclosing personal information without the
specific consent of individual patients and where personal information does not relate specifically to the terms
of reference.

CHAIR: | think they might have heard me.

MsKRUK: Thank you. Chair, | acknowledge your reminder that the privilege provided by Parliament is
limited to discussion which relates to the terms of reference and that the terms of reference for thisinquiry relate
to systems not individuals. | welcome your comments in that regard. | thank you for this clarification and in
keeping with your comments, it is not my intention to comment on individuals or on individual cases of patient
care. | will, however, endeavour to be as helpful to the Committee as possible.

| wish to make my opening statement in two parts. In the first part | wish to comment on NSW Health's
current complaints handling procedures and on some aspects of quality and safety in the New South Wales
health system. In the second part | would like to respond specifically to issues raised by other withesses in their
evidence before the Committee last Friday. | will try to keep my comments as succinct as possible. The NSW
Health Department has provided the Committee with a background paper on complaints handling procedures
and its submission. | do not wish to go into the details of these submissions in my opening statement. | am sure
members of the Committee have read the documents and will have questions to ask should they wish to at the
conclusion of my statement.

| would, however, like to make a couple of important observations. NSW Health has made substantial
progress during the last decade in the implementation of system-wide complaints handling guidelines and
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quality frameworks and policies. Many of these initiatives are in fact recognised internationally as world-class.
Over the last decade NSW Hedth has moved from a system in which hospitals and hedth services had
individual policies and procedures for complaints handling and clinical governance to a system where there are
now standards and policies that apply system-wide. Our experience has not been substantialy different to the
experience of other health systems, nationally or internationally, either in regard to the time frames in which the
NSW Hedlth system has devel oped system-wide guidelines and policies for complaints handling and quality and
safety programs and, secondly, the types and number of adverse events that occur in New South Wales
hospitals.

Importantly, the United States, the United Kingdom, New Zealand and Australian studies all reveal that
10 per cent of admissions at hospitals result in an adverse event; 2 per cent of all admissions are associated with
an adverse event and 0.3 of these cases the adverse event results in the death of a patient. That is common to all
health jurisdictions. | would liketo list afew examples of policies, guidelines and initiatives taken in New South
Waes over the last five years to introduce system-wide standards for complaints handling, incident
management, quality and safety: firstly, in 1998 the "Better Practice Guidelines for Frontline Complaints
Handling" and in 1999 a framework for managing the quality of health services in New South Wales. The
quality framework made New South Wales the first Australian State to introduce a structure for clinica
governance and made us aleader in that regard. At that time we also established the Quality and Safety Branch,
a specidist quality unit within the NSW Health Department. In 2000 we introduced the "Managing
Performance: a Better Practice Approach for NSW Health" policy. In 2001 the Institute of Clinical Excellence
was established. The clinicians tool kit for improving patient care was introduced and guidelines for the
management of complaint or concerns about a clinician were introduced and disseminated across the health
system.

In 2002 there was the introduction of standardised procedures for responding to incidents in the health
system called "Effective Response Framework for Prevention and Management in the Workplace" and in 2003
the rollout of the safety improvement program across the New South Wales health system. The challenge for
NSW Health—and the same could be said for other health systems in Australia and even internationally—is to
continue to drive the effective implementation of these initiatives. Significantly, the Ingtitute of Clinical
Excellence will have an increasingly important role in its implementation, secondly, to monitor progress and
develop better ways to assist services with the implementation of these policies—again, the Institute of Clinical
Excellence and the Department of Health will work closely in this regard—and, finally, to increasingly anayse,
learn from and apply the information that is now available to Health for our complaints and incident reporting
mechanisms.

Our challenge is to ensure we have in place in the near future a fully integrated system, which
consistently alerts health care providers to individual errors, to poor clinical practices and to system failures—a
system that drives improvement in quality and safety. A good example of a program that is achieving thisaim is
the improved system for reporting incidents in New South Wales' hospitals that commenced in May 2003. Since
its implementation the incident report system has been used successfully to identify where specific statewide
policies or changes in practice were needed to prevent adverse events.

Some examples are a change in the purchasing policy for resuscitation bags and, secondly, a change in
the method used to calibrate radiotherapy machines. Effective implementation of the incident management
system and the safety improvement program and other quality initiatives is reliant on a culture in which
clinicians, healthcare workers and patients can report errors or adverse events without fear and with the
knowledge that these reports will be analysed and acted upon. The issues that have arisen at Macarthur are a
reminder of the importance of a robust system, which protects patients confidentiality yet treats employees
fairly. Thisinvolves more than policy: it requires a commitment from clinical staff, patients and the community
to openness, and to an acceptance that humans err.

| would like to move now to the second part of my statement. As | mentioned earlier, | would like to
clarify a couple of the issues raised by other witnesses during their testimony last Friday. In her evidence Ms
Quinn suggested that there had been several weeks' delay between the time in which the nurses met with the
former Minister and the time it took NSW Health to begin investigating the allegations. This was not the case.
When | appeared before this Committee on 25 November last year | provided a chronology of these events. |
would like to refer members to the Hansard for that hearing.
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Ms Fraser also in evidence last week referred to discussions with the director of audit of the NSW Health
Department about the recommendation she made to me following her preliminary investigation.

Ms Fraser raised concerns that MsWalker's recommendations may have been atered after these
discussions. The Director of Audit, MsVictoria Walker, provided me with a memorandum detailing her
preliminary findings and recommendations on 18 November 2002. A copy of Ms Walker's advice was provided
to this Committee during the hearings conducted at the end of last year. | am happy to table afurther copy if the
Committee wishes.

TheHon. Dr ARTHUR CHESTERFIELD-EVANS: Yes.

Ms KRUK: | will do so. In her preliminary findings and recommendations, Ms Walker recommended
that the department undertake a further and more extensive investigation with the assistance of independent
clinical expertise. She also recommended if that follow-up investigation found evidence of clinical malpractice,
that the individuals concerned should be referred to the Health Care Complaints Commission [HCCC]. In her
advice to me she did not recommend referring matters to the police. When | reviewed Ms Walker's preliminary
findings, given the seriousness and extent of the allegations, | took the decision that the allegations needed to be
investigated externally at arm's length from the department—the allegations about patient care and the
complaints handling procedures by the HCCC and the issues of potential corruption and maladministration by
the ICAC.

My decision to refer the allegations to the HCCC for independent investigation is noted on the
memorandum from the director of audit dated 18 November 2002. As | indicated, a copy of this memorandum
was provided to the Committee last year. On 18 November | subsequently referred the allegations to the HCCC.
The same day | made areference under section 11 of the Independent Commission Against Corruption Act 1998
to the ICAC regarding possible corrupt conduct. | aso formerly advised the New South Wales Coroner and
NSW Police by telephone and in writing of the allegations and the actions being taken. | am advised by the
director of audit that all documents provided to the department by the nurses, including the official transcripts of
interview between the nurses and the department, were provided to both the HCCC and to the ICAC. This is
also recorded in correspondence from the New South Wales health department to those two agencies.

There are two other specific issues that | wish to address—one raised by Ms Quinn and the other by
Ms Martin. Ms Quinn indicated in her evidence that she did not receive a response to aletter she wrote to me on
15 November 2002 asking for the establishment of an independent inquiry to review the disciplinary action
taken against her by Macarthur Health Service. This does not accord with the department's records. The director
of audit wrote to Ms Quinn on 21 November 2002 informing her the allegations raised by the nurses had been
referred to the HCCC for independent investigation. | confirmed this in writing to Ms Quinn on 30
January 2003. | am happy to table copies of those lettersif the Committee wishes.

In her evidence, Ms Martin referred to a press release, which she believes the department issued in
February 2003, stating that the department could not substantiate any significant departures from the State
health care standards, and that there would be no adverse findings in regard to Macarthur Health Service. The
New South Wales Health department did not make those statements. | believe that MsMartin may have
mistakenly attributed a statement by the HCCC to the department. | have copies of the articles in which the
statements Ms Martin refers to appear. These statements are clearly attributed to the HCCC. | am happy to table
acopy for the Committee if it should so wish.

TheHon. Dr ARTHUR CHESTERFIELD-EVANS: That would be helpful.

Ms KRUK: In closing, | would like to make a few final comments. It is on the public record that the
budget for South Western Sydney Area Health Service has increased substantially over the last number of years.
However, the issues that sit under providing high quality and accessible health care cannot be fixed by providing
dollars aone. Funding aone will not bring about the changes that are necessary to enhance quality of care
across the sector. Quality of care is affected by a whole range of issues—work force, clinical networking,
training, communication and leadership, to list afew.

The events that have occurred at South Western Sydney Area Hedth Service have been incredibly

distressing to the families and patients involved, the staff and clinicians at South Western Sydney Area Hesalth
Service, and also the larger group of dedicated professionals that work in our health care system. I, like all
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members that work for the health care system, hope that what comes out of Camden and Campbelltown are
positive steps that can be used to build upon the quality and patient care initiatives that have been introduced
into the New South Wales health system over the past decade.

At the heart of this matter sits fundamental issues that relate to communication, to culture and to the
desire of al parties to work in a just environment—an environment that puts the patient at its centre, that
recognises and respects the efforts and rights of individuals and, most importantly, that understands human
falibility. We need to concentrate not on making infallible decisions but on putting systems in place that detect
and minimise errors or near misses. Mr Chair, | welcome your opening statements and | share them. We should
use these difficult experiences from Camden and Campbelltown to improve the health system. | am pleased to
work with the Committeein that regard.

CHAIR: Would any other member like to make an opening statement?

Ms GREEN: | shall attempt to be brief. | commence by stating that South Eastern Sydney Area Health
Service is alarge area health service. There are over 170,000 admissions per annum and over two million non-
inpatient occasions of service. This gives a context for the scale of the area. | will talk about two things today in
relation to my own area health service. | will speak, first, about where complaints come from and, second, about
our philosophy and approach in my area health service.

Complaints come from many places. Sometimes they are raised verbaly at the ward, sometimes in
writing to the hospital, to the area, to the local member, to the Minister, perhaps to the shadow Minister, through
the HCCC, through the board, through the media, sometimes without the knowledge of the family or the patient,
sometimes anonymously—and we still deal with those—and sometimes we identify them before the family or
the patient does. In relation to our philosophy and our approach in south-east Sydney, we believe that good
complaints handling is an integral part of quality management to better meet the needs and expectations of our
patients and families.

One of the things to which the director-general referred is the system of incident management. We
proactively utilise that system in south-east Sydney across all our hospitals and facilities. Reportable incidents
come to me personally. Severity assessment is done. Whereitisa SAC 1, aroot cause analysisis done. Also in
south-east Sydney we have taken a dightly different approach. In some cases we have actually gone to an
independent review. What we have actually determined to do this summer is to bring in some expert clinicians
from outside our system and certainly away from that complaint, but we have also brought a consumer onto
those. Sometimes these are consumers that sit on our quality council.

We now have the view that the consumer is very well placed to represent the interests of the patient and
the family—perhaps better placed sometimes than the clinician. We have also adopted the principles of open
disclosure through our quality council, and now adopted by the board. This means that | have an expectation, as
chief executive officer, that there will be an open explanation to the patient, to the carer or to the family—an
expectation that, where problems are identified, we will fix them and, wherever appropriate, that we shall
apologise. Thisis perhaps different from the way we have conducted affairs in relation to complaints handling
in the past.

We also utilise the protected disclosures legislation. We have used that for several years for matters that
pertain perhaps to the ICAC or to the Ombudsman. We actually advertise this very widely, and we have an
independent person to whom the people can come forward. We have found that this has been exceptionally
useful, and in some cases clinical cases have come forward. But clearly we need to develop a culture where
complaints can be brought forward without fear or favour. We encourage complaints to be managed at the front
line, supported by the training to which the Director-General referred.

Sometimes complaints cannot be managed at the front line because they are too complex or difficult.
Sometimes they are not well managed at that level, in which case they are managed at higher levels and
sometimes they are managed by the HCCC, referred by us or referred by the family. One of the other
relationships that area health services have with the HCCC is the patient support officer who is an employee of
the HCCC but can advocate for the family in relation to complaints. We have found this role to be very useful
but it does need to be well advertised.
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We support the view of conciliation wherever appropriate, but in dealing with families we are often
dealing with grief and loss and we cannot turn back the clock. It is one of the things | say to families. We cannot
change what has happened; we cannot rewrite that story. But most people have a generosity of spirit and hope
that next time it will be better. So that is one of the aspirations we have to resolve those things. The skills set
that is required is listening, problem solving and conflict resolution. In conclusion, | have expressed some of
those sentiments in the February column of South-Easterly, and | am happy to table that for the Committee. In
summary, that is how we are trying to conduct affairs in south-east Sydney.

CHAIR: Before we open questions | want to reflect on something the Director-General said. In your
statement you reinterpreted what | said about privilege and this Committee. Maybe | misheard you and | did not
understand the difference between what you were saying | said and what | said, or it may be that you were
trying to verbal me or maybe you were trying to give aview to the rest of the Committee. Let me make the point
again that privilege applies to everything that is said at this Committee hearing. However, it ismy desire that we
keep to the terms of reference.

| did say that privilege which applies to parliamentary proceedings, including Committee hearings, is
absolute and exists so Parliament can properly investigate matters such as this. It is not intended to provide a
forum for people to make adverse reflections on others. The terms of reference refer to failings of systems, not
individuals. Therefore, | ask al witnesses to minimise their mention of individual health care workers unless it
is absolutely necessary in the light of the terms of reference. | hope that clarifies the situation.

MsKRUK: Thank you.

The Hon. PATRICIA FORSYTHE: To the Director-General, with hindsight do you believe that you
handled the nurses’ allegations as successfully as you could have?

MsKRUK: | think the important issue was that allegations or complaints and concerns are considered in
an environment where all parties are given a chance to present their case, ideally to do so through avenues other
than the media. | think there are lessons for the health system that came out of the Camden-Campbelltown
situation. | think what was important was to ensure an arm's length process to reflect throughout that process on
what changes needed to be made more broadly as a result of the issues that were being raised by the nurses, to
ensure that there was also a very speedy response in relation to addressing the issue specific to the South
Western Sydney Area Health Service and to literally start on the improvements required as a matter of some

urgency.

In reflecting back, | think the time frames that have occurred are regrettable. It isimportant that we now
have a process that gives that independent scrutiny to the kind of claims that they raised. My major concern is
the grief that the families have incurred through this lengthy process, and | think that is a regret that all parties
that have been involved in this incident would share. If we could have avoided that, we would al have
endeavoured to do so.

The Hon. PATRICIA FORSYTHE: | turn now to the memorandum of 18 November that you have
provided to us, which is a written document signed by Victoria Walker. Prior to the memorandum being put in
writing to you, in the course of preparing that did you have discussions with Victoria Walker about the
memorandum?

Ms KRUK: | had discussions with Victoria, | think on the same day the Minister contacted me in
relation to the concerns raised by the nurses. She certainly kept me verbally briefed in relation to some of the
difficulties she had compiling the information. | think she may have felt that | was putting some unrealistic time
pressures on her in terms of trying to get an early indication as to the seriousness of the complaints. She
certainly kept me briefed in relation to the matters that were being raised in the interviews with the individual
nurses. What | wanted from my director of audit, and what | received from my director of audit, was a very
preliminary view on the seriousness of the alegations. It was quite clear that | needed to make a judgement to
get the matter investigated.

TheHon. PATRICIA FORSYTHE: Was there a discussion that it should be referred to the ICAC, the
police and the New South Wales Coroner, as well asthe HCCC?
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Ms KRUK: What | sought advice on was literally how serious were the matters and what would be the
appropriate referral bodies, and | think Victorialooked at that in the preparation of that brief . Y ou will recall, as
| just indicated, that | elected to take the decision to refer it to those parties as well. The important issue for me
and the options | faced was to undertake an internal investigation within the Health Department or, in effect on
the basis of the seriousness of the alegations, to refer those to the HCCC. Also, as there was such a range of
issues being raised, | believe that the decision to refer it to the ICAC and to bring it to the notice of the police
was correct.

The Hon. PATRICIA FORSYTHE: Did you a any stage seek to water down the recommendations
that Ms Walker was preparing?

Ms KRUK: | do not think the action | took could in any way be watered down. | think | took action
which indicated that | took the complaints incredibly seriously. | would argue that had | elected to undertake an
internal investigation there would possibly have been negative commentary in that regard. The fact that | took
the decision to do it at arm's length from the department is a salient one.

The Hon. PATRICIA FORSYTHE: | refer to the particular issue of the referral to the HCCC and the
ICAC. The memorandum makes it clear that it was referred to the HCCC. Y ou have also suggested that you also
informed the ICAC, or referred it to the ICAC?

MsKRUK: No. As| indicated in my testimony, | referred it to the ICAC under section 11.

TheHon. PATRICIA FORSYTHE: Did you provide the same details to the ICAC as were provided to
the HCCC?

Ms KRUK: The director of audit has confirmed that. All of the documents, including the testimony
given by the nurses to her, were provided to both the HCCC and the ICAC.

TheHon. PATRICIA FORSYTHE: Y et this memorandum only makes reference to the HCCC.

Ms KRUK: | clarify again: This was my director of audit's recommendation to me. What | took was
action that went beyond the recommendation that she gave me.

The Hon. PATRICIA FORSYTHE: Yet in the letter from Ms Walker to one of the nurses, dated 21
November, it makes it clear that it is referred to both the Health Care Complaints Commission and the ICAC.
When did you refer it to the ICAC?

TheHon. AMANDA FAZIO: Isthe letter from the nurses available for all Committee members?

TheHon. PATRICIA FORSYTHE: Yes. It can be circulated.

MsKRUK: Can | possibly seek my chronology of events, which | do not have before me?

TheHon. PATRICIA FORSYTHE: Yes.

CHAIR: Would you like to see a copy of that letter?

MsKRUK: Yes. | amjust confirming the exact date that it was sent.
CHAIR: The date 21 November iswritten on it.

MsKRUK: | am seeking the dates of the referral to both the HCCC and the ICAC. | ask that | be able to
come back with those dates, Ms Forsythe, rather than confusing the chronology in any way.

The Hon. PATRICIA FORSYTHE: It is of interest to me because the letter to Nurse Quinn to which

you referred earlier, which is dated 30 January 2003 and which you have provided to us, refers to complaints
going only to the HCCC.
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Ms KRUK: Probably the quickest action is for me to provide copies of the letter both to the ICAC and to
the HCCC so that you have the dates before you.

TheHon. PATRICIA FORSYTHE: That would be helpful.

MsKRUK: | stress again—this is important—that my director of audit gave me a course of action and |
elected to go above and beyond that course of action. | have received clarification by way of anote that it was
referred to the ICAC and to the HCCC on 18 November. | am very happy to table those documents.

TheHon. PATRICIA FORSYTHE: Thefirst letter to which | referred was signed by Ms Walker. It is
quite clear that it is a reference to both the HCCC and the ICAC. But your letter to Nurse Quinn in January
refers only to the HCCC.

MsKRUK: | see what you mean. Without doubt | understand your confusion in that regard. | will clarify
theissue.

The Hon. CHRISTINE ROBERTSON: However, the letter on 21 November to Nurse Quinn
mentioned the referral to the independent commission.

TheHon. PATRICIA FORSYTHE: But it issigned by Ms Walker. That is the point | am making: one
is signed by the director general and one is signed by Ms Walker. It is clear from that letter that there was an
intention to refer the matter to the HCCC and to the ICAC. | am seeking clarification from the director general
as to when she actually made areferral as opposed to informing the ICAC.

MsKRUK: It was 18 November.

TheHon. PATRICIA FORSYTHE: But you just said that you would clarify the date.
MsKRUK: | have been given that advice and | will provide the letters to confirmit.
CHAIR: Would you aso indicate whether you want that materia to be kept confidential ?

MsKRUK: That material has possibly been provided to the Parliament previously so | have no concerns
with it being kept confidential.

The Hon. AMANDA FAZIO: | want to ask some questions about the NSW Health submission to our
inquiry. On page 4 you talk about New South Wales health care in context. Partway down the page you say,
"New South Wales was the first jurisdiction, for example, to adopt a method developed by the Veterans Health
Administration in the United States to identify the exact cause of health system errors and identify appropriate
corrective action." That goes to the heart of this inquiry. In relation to the incidents at Camden and
Campbelltown hospitals, what caused the complaints to be handled in such a way as to inhibit appropriate
corrective action being taken? Were the proper procedures identified in your submission not carried through?
Wes it a resourcing issue? Was it a management issue? Why do you think the corrective measures were not
taken?

Ms KRUK: | will first provide a bit more background information on the root cause analysis. This was
world-class; it was about bringing about cultural change within the health system. Last year | attended a two-day
training course on the introduction of root cause analysis. This was a massive shift in culture—I think Deb
Green has picked it up as well—that encouraged clinicians from al disciplines to sit down together and examine
the situation where they were aware that an adverse event had occurred. What is significant is that it isonly a
very new system to run out, and New South Wales is the first of all Australian health jurisdictions to do so. We
are still in the infant stages of the introduction of that system. That has with it a whole range of issues about
cultural change—openness, the ability to look at a situation and learn from the situation. There is no doubt that
thisis an important part of the way forward. | stress that point.

In relation to the events at Camden and Campbelltown, there is no doubt that we will get some very
important insights both from this Committee and the work being undertaken by Bret Walker as to the issues that
underpinned the events that occurred there. As | indicated, it is not as simple as the funding issue. The evidence
given by the nurses the other day relates very strongly to issues of culture and very strongly to issues—which
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Deb Green picked up as well—about having complaints systems in place that deal with it in the workplace, as
opposed to having to rely on a system that elevates itself to the highest level. Communication is fundamental. It
is quite clear that systems were lacking in South Western Sydney Area Health Service. It is quite clear that a
number of staff had concerns about the ability to raise complaints, to do so in an environment of open disclosure
and to do so without fear of retribution. | think that has been put on the public record.

| think some very clear lessons will come out of South Western Sydney Area Health Service about the
systems that underpin the quality and safety areas. It is quite clear—I hope that | have picked these issues up in
my introduction—that we now have good policies and procedures in place that aim to systemise and put at the
forefront of all clinicians' minds the issue of patient care. There is no doubt—and | made it quite clear in my
opening statement—that many of those things are in their infancy and still require further work. Cultural change
is quite fundamental. | think one of the most significant achievements is the work that Professor Picone—I
understand that you will be meeting with her this afternoon—and her team have implemented in a very short
period of time to deal with education and the issue of culture, to put in place a professional practice unit that
gives steff at all levels an avenue to raise their concerns and to be confident that they will be acted upon. | think
also the changes that the professor has put in place and is currently seeking to advance deal with the concept of a
just culture that recognises that the patient is at the heart of our business but that our work force is pivotal in
relation to delivering that.

The Hon. AMANDA FAZIO: On page 5 of your submission under the heading, "Causes—Individual
Responsibility Versus System-wide Focus’, one sentence says, "Inadequacies in the clinical work force where
they exist clearly need to be addressed through clinical supervision and support and continuing education and
training." How does NSW Health balance these needs against staffing constraints and service provision
demands?

Ms KRUK: | will open and then pass to the chief health officer to provide more detail. Work force
congtraints are one of the major limiting factors in the health system at the moment—whether that be specialist
nurses or the various specialties of clinicians. Those issues have arisen at Camden and Campbelltown and they
are issues that sit at the heart of a whole range of problems across the health system as a whole. We have
worked very actively to try to encourage and support clinicians in those various professions. But regrettably you
are looking at a whole range of individual choices about the professions that people elect to work in and their
ability and their desires to meet family and work obligations. | ask Dr Stewart to provide more detail in that
regard.

Dr STEWART: This comment is made in the context of human error—that is, individual error—and
issues in systems. The director general has made that point a couple of times. One of the issues around systems
is an adequate work force. Regrettably, New South Wales, like the rest of Australia and some parts of the rest of
the developed world, has issues with work force supply. We are addressing it in various ways, but | will not go
into the detail of that now.

The point here is that whenever you look at a serious adverse event you will inevitably find system
issues, not just individual human error that has occurred. As an example of that, | personally investigated an
incident at Canterbury hospital in 1999 where, instead of an ordinary, what is caled a radio opague dye, a
contrast medium, being injected, a contrast medium containing phenol was injected. On the surface one would
think that there must have been a gross human error for that to occur. Investigation showed that there was a
chain of errors—10 points—where there might have been an intervention, but a little intervention, and that all
added up to the chain that led to that very serious adverse event. You will find that usually in serious adverse
eventsit isachain of errors, and systems issues need to be addressed, and that is the key point here.

The Hon. AMANDA FAZIO: On page 5 of your submission, the scope and nature of complaint, you
have given some figures statewide, metropolitan and rural for two financial years. Has there been any significant
variation in the number of complaints from the South Western Area Health Service versus other areas, both in
complaintsinitiated by patients and complaintsinitiated by staff?

Ms KRUK: Firstly, what isimportant is that thisis arelatively new concept, the compilation of this data
across the health system. Area health services are required to provide us with this information on a quarterly
basis. In turn, we feed that back to them as a means of benchmarking that, and that is a very important guide for
all chief executive officers [CEQg] across the health system. Complaints from the South Western Area Health
Service, from memory—and | am happy to provide a bit more detail—made up only about a third of the
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complaints of the health system as awhole. Can | also put a cautionary note there. In many instances you would
be more concerned were there no complaints about the adequacy of your complaints handling system. If | was
the CEO of an area health service and | had a clean sheet, | would be looking quite seriously at whether | had
good systems in place to pick them up. | would be more worried than in instances where | was registering
complaints.

What is aso significant in that data is the range of issues that come up. We have identified access,
treatment and communication. What is significant also is the number of complaints and | think, from memory,
more than 80 per cent of those complaints were resolved by conciliation, the parties talking, and that comes
back to my point about communication being quite pivotal. It also comes back to my point about how important
it isthat that is done at the level at which you receive service in the first instance.

The other thing, which | think Deb Green picked up, is the importance of being able to say you are sorry
when something has gone wrong. In this position and in other positions it is quite clear that when mistakes
occur, when humans err, families want some indication, even in their grief, that thiswill not happen again. That
is avery clear message, and | do meet with alot of families where this might have been the case. To answer
your question, | am happy to try to get more detail but the figures in relation to South Western Sydney Area
Health Service were 3 per cent, from memory, but we need to look at those figures with some caution.

Mr McGregor has just provided me with some additional information. Complaints as we detail them here
do not correlate closely with adverse events. We are picking up here—and Deb Green mentioned it in her
statement—that complaints range through a whole range of things. They may have to do with complaints about
food, complaints about access to services, about transportation or unhappiness about your clinician being able to
sit down with you and detail some of the issues being addressed with your family member. So, every adverse
event will not be the subject of a complaint, and some complaints will not relate to adverse events. That is why
we are trying to get an integrated system to try to bring those two together.

TheHon. Dr ARTHUR CHESTERFIELD-EVANS: | ask my question of Victoria Walker. How long
have you been Director of Audit for New South Wales Health?

MsWALKER: Lessthan 18 months, nearly 18 months.

The Hon. Dr ARTHUR CHESTERFIELD-EVANS: So, you came in only just before this incident
happened?

MsWALKER: No, about six months before. It was about April of that year.

The Hon. Dr ARTHUR CHESTERFIELD-EVANS. Did you inherit much material from your
predecessor? Was it a smooth handover?

MsWALKER: What sort of material ?

TheHon. Dr ARTHUR CHESTERFIEL D-EVANS: When you took over the job were awhole lot of
files pending that you might have taken on?

MsWALKER: Jobs to be done?

TheHon. Dr ARTHUR CHESTERFIELD-EVANS: Yes.

MsWALKER: No, there was anormal cycle of activity there. There are five separate units there that do
different types of audit issues or investigation issues. The cycle of work was proceeding and is continuing to do
0.

TheHon. Dr ARTHUR CHESTERFIELD-EVANS: Who was your predecessor?

MsWALKER: Anthony Clark.

The Hon. Dr ARTHUR CHESTERFIELD-EVANS: When the whistleblowers came to you did you
say they would be protected under the Protected Disclosures Act?
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Ms WALKER: | treated them as a protected disclosure, which we tend to do. We have a series of
procedures of how we deal with investigations, and | checked with our Legal Branch because in this instance
they had already been to the Minister's office and they had given their names, obviously, but protected
disclosure has a number of ramifications. One of them is that there will be no retribution on them from within
the organisation. The other is that they will be informed within a set time of the outcome. So, as a practice we
treat this type of investigation as a protected disclosure.

TheHon. Dr ARTHUR CHESTERFIELD-EVANS: Were they informed of that?
MsWALKER: Yes, they were.

TheHon. Dr ARTHUR CHESTERFIELD-EVANS: Do you believe that would have been the same if
they were referred to the Health Care Complaints Commission, that the same situation would have pertained?

MsWALKER: The protected disclosure?
TheHon. Dr ARTHUR CHESTERFIELD-EVANS: Yes.

Ms WALKER: It was entirely up to the process that followed. From my perspective, even within the
period that we were receiving information from them, a number of them had gone to the media. We are talking
about seven women. Two of them clearly did not want protected disclosure. They wanted their jobs back and
they wanted to negotiate openly using their names with the Area Health Service. So, there was a diversity of
ways in which they proposed to use it in practice. They went publicly to the media. | think it was about 21
November they came to my office and they had been on television and they told me they wanted to watch
themselves on television in the office. They were clearly not interested in the sort of protection and privacy that
protected disclosure could offer them. So, when | talk about the practice of my office, it does not necessarily
mean that that would be the practice of other inquiriesin which they were involved.

The Hon. Dr ARTHUR CHESTERFIELD-EVANS: So, protected disclosure only exists if you do it
secretly? That is the essence of the deal?

MsWALKER: No, it does not. A protected disclosure can extend to people who do not even formally
ask for it.

TheHon. Dr ARTHUR CHESTERFIELD-EVANS: Yes, but the implication of what you were saying
was if they go to the mediathen al bets are off?

MsWALKER: If they go to the media and give their names, one would presume they were not seeking
that sort of protection, but in our practice we treat them as protected disclosures, and we did. So the document
you have before them, my briefing to the director-general, used no names. | disclosed no names in the internal
communication. That is part of our practice.

Dr STEWART: May | add something here. There is a common misunderstanding about the term
"protected disclosure", that the protection is protection of anonymity. The protection is protection, as Victoria
says, against adverse events as a consegquence of the disclosure. The Act is quite clear about this. The
complainant can be named. If they allow themselves to be named that is specificaly dealt with in the Act, or if
for reasons of procedural fairness they need to be named. So, protection is not about anonymity, it is protection
from adverse consequences arising from the disclosure.

TheHon. Dr ARTHUR CHESTERFIELD-EVANS: | understand that, and perhaps we should have an
inquiry into the success of it, if one looks at the track record of people who made them, but that is another issue.
Were you happy with the response of the Department of Health to your recommendations?

MsWALKER: Was| happy is an odd way of putting it. Perhaps you need to clarify, happy about what?

The Hon. Dr ARTHUR CHESTERFIELD-EVANS: Did you think the response was timely and
appropriate?
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MsWALKER: In terms of referra to the Independent Commission Against Corruption and the Health
Care Complaints Commission?

TheHon. Dr ARTHUR CHESTERFIELD-EVANS: Yes.

Ms WALKER: Indeed | did. They were done on the day | gave my report. This was taken as a very
serious and urgent matter, and the recommendations | gave, as the director-general noted, she actually
accelerated them to a higher level. She was not looking at what | had suggested which was dealing with them in
Campbelltown/Camden in-house, she wanted them looked at by an independent third party and | thought that
was taking the matter very serioudly, and | applauded it.

TheHon. Dr ARTHUR CHESTERFIEL D-EVANS: Did you suggest that this should go to ICAC?
MsWALKER: | did not, no. If you look at my recommendations—

The Hon. Dr ARTHUR CHESTERFIELD-EVANS: Yes, | know that you mentioned only HCCC in
the memos you circulated.

Ms WALKER: | suggested the HCCC if certain findings emerged, but | did not suggest the ICAC
because | was really only looking at a series of allegations. Before you can refer things to the ICAC you would
need to have stronger evidence of corrupt conduct, and | certainly did not have that evidence in the initial
discussions.

The Hon. Dr ARTHUR CHESTERFIELD-EVANS: Did you get evidence of people shredding
documents?

MsWALKER: No, | did not. | got a phone call from one of the witnesses sometime later that she had
heard that this was occurring, but not during the period we are talking about here.

TheHon. Dr ARTHUR CHESTERFIELD-EVANS: Subsequently that allegation was made to you?

Ms WALKER: | did not, and by that stage it has moved out of my responsibility. | did this as an
investigation. It then went on to another agency, and in the course of the work of my office | then addressed
other investigations and audits. Some of the nurses telephoned me later mainly to find out what was going on,
procedural matters, how long was its going to be with the HCCC and what was happening. In one of those
phone calls—I think it was Nola Fraser—the shredding of documents was mentioned, and | passed that on
through my office, through the department, to the office of the director-general to contact the Area, |
understand.

TheHon. Dr ARTHUR CHESTERFIELD-EVANS: Was that transmitted by you to the ICAC?
MsWALKER: Not at dl, no.

TheHon. Dr ARTHUR CHESTERFIELD-EVANS: If the allegation was that the area was destroying
documents, surely it would be circular to inform the area of that allegation?

CHAIR: She said she went to the director-general .

MsWALKER: Not at al. The Areais made up of alarge number of individuals. | do not imagine that it
was being done at an Area office. The allegation was that it was being done in the hospital, | understood.

The Hon. Dr ARTHUR CHESTERFIELD-EVANS. So, it went to someone in the area about the
hospital ?

MsWALKER: | presume so, but it did not come from me.

! Please refer to correspondence received from Ms Victoria Walker, Director, Audit, NSW Health Department, dated

23 March 2004, available as a separate pdf document with this transcript.

General Purpose Standing Committee No. 2 12 Friday 19 March 2004



Inquiry into Complaints handling within NSW Health

The Hon. Dr ARTHUR CHESTERFIELD-EVANS: You did not take it to the ICAC, you took it to
the Director Robyn Kruk?

MsWALKER: | took into the Director's office.

The Hon. CHRISTINE ROBERTSON: The committee has received some excellent information from
you people about the processes and the policies for complaint handling and clinical governance issues. It would
appear that there are issues in implementation right across the system. Would you outline the future process for
thisimplementation?

Ms KRUK: | touched on it in my earlier response. The policies are very sound, as are the various
guidelines. The challenges for us now are: to have afully integrated system, training and support and clinicians
engaged totally across the system. As | indicated, | think 2,000 clinicians have been trained on the various
methodologies. As Deb Green indicated in relation to her Area Health Service, it is the constant reinforcement
of how important this is across the health system, the focus of it at the chief executive officer level, at board
level and the need to have people at the front line so that when an issue or concern is raised by afamily member
there is someone receptiveto it.

What is aso really significant—to pick up part of your question—is to make sure that when an incident
or an adverse event occurs in one area health service that we can very quickly extrapolate that learning to a
system-wide basis. | gave some examples but, quite honestly, it is a system in its infancy. With the pure size of
the health system, the number of staff who are involved in direct care, the complexity of the chain of care, the
fact that there are so many providers whether it be a genera practitioner, the relationship back into a hospital,
the relationship between hospital wards and the transfer of a patient from a hospital environment into and aged
care facility, it isjust not a hospital-centric issue. Our ultimate challenge in this regard is to have a system that
looks at care across that chain. We are not there yet. That is an ambition that we are well placed to meet, but it is
achallenge in relation to bringing those parts together.

| have been massively encouraged about—and as | said | attended one of the two-day training courses—
the preparedness of the system to work to do so. | think a number of clinicians, quite rightfully, during the
course of the South Western Sydney Area Health Service incident, have been very concerned about the way
forward. It is important that we, and the Government, as a system really do provide support for changes in this
regard. The importance of having that open disclosure environment, the ability for clinicians at al levels to be
able to reflect on adverse incidents and to do that not in fear of it becoming a major criticism of their own
professionalism, but in effect, as part of the learning process. | will ask the chief health officer to add to it.

Dr STEWART: | can only reinforce that. The submission covers these issues. In an enormous complex
system of the New South Wales health system with 89,000 full-time equivalent staff, 1.3 million admissions per
year and several million outpatient occasions of service, it is inevitably the case that you must continue to
improve. In terms of the theory of improvement, the theories of Deming is that you “plan, do, study and act”.
This is the “quality cycle’. We attempt to do that at an individual level in terms of individua units and we
attempt to do it across the system. During the past few years in New South Wales we have introduced some
remarkable changes in the way we do our business.

We were the first State in Australia to introduce a quality framework which has since been picked up
across Austraia by the National Quality Council. As the director-general has said we were the first State to
introduce the Safety Improvement Program that has been touched on several times - a much better mechanism
for reporting of adverse events, and scoring those adverse events using a score called the Severity Assessment
Code [SAC] and when there are serious adverse events, analysis of that.

One needs to emphasise that root cause analysis is not something that was invented in the past few years.
In other industries it has been around for decades. In fact, in May 2002 the doctor who heads up the system in
the Veterans Administration Service in America, Dr Jim Bagian, came to Austraia to launch our safety
improvement program. His background in NASA as an astronaut, as well as being a medical practitioner, was
brought to the Veterans Administration System. As a matter of interest, he led the recent route course analysis
around the Challenger crash.

TheHon. CHRISTINE ROBERTSON: Real rocket science.
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Dr STEWART: Yes. They were the first people in the world to do it and it has led to remarkable
changes in the way that business is done in the Veterans Administration Service. Asfar as | know we were the
second in the world to do it. Mr Knowles launched that in May 2002 and over the next 12 to 18 months we
trained 2,000 key people across the New South Wales health system and issued a policy around the Safety
Improvement Program and assisted area health services in implementation. Frameworks and policies are one
thing but implementation is another and it is necessary for the whole system to turn its attention to
implementation.

What do we do in terms of acting on adverse events that are reported to us? The director-general has
given a couple of examples about resuscitation bags. We found that there were severa reports during the past 12
months or so, specifically in relation to resuscitation bags, the details of which | will not go into. There has been
system action to improve that. This seems like a trite or mundane example but there is an issue both in New
South Wales and across the world in relation to the safety of bed rails, and we have issued directives around
that. There are other examples that we are working on.

The Hon. CHRISTINE ROBERTSON: In reation to the implementation, and the difficulties
sometimes with different clinical groups coming on board with the clinical team process, | know alot of work
has been done but it is still an issue. What has come out of that initiative?

Ms KRUK: | mentioned the establishment of the Institute of Clinical Excellence a few years ago. That
recognises that that was one of our major challenges. The institute has already done some incredibly impressive
work in relation to safety and patient flow. This involves clinicians through a process called "collaboratives"
where we literally get the best minds together—our best nurses, our best allied health workers, our best
doctors—to look at solutions in a health care environment. But it is at a very early stage. The ingtitute is less
than two years old. The Minister, | think, foreshadowed a strengthening of its role, recognising very much that
this is about capacity. Again, it is about culture. Health has the benefit of having some of the most intelligent
individuals as part of itswork force, but it isthat need to bring them together to provide solutionsin relation to a
chain of care. The Ingtitute of Clinical Excellence was amajor step forward in that regard.

The various clinical craft groups, the professional groups, are also significant in relation to putting
forward solutions for system-wide change. We picked up in a background submission the number of major
committees, whether it is perinatal or maternity or whether it be the group specifically given the responsibility
of looking at incidents occurring under anaesthetics or in surgery. They are major bodies in relation to system
reform and system improvement. That is probably one of the things that will drive change over the next couple
of years. We really do need that at the grassroots level. The instances at Camden and Campbelltown—the
difficulties the nurses identified in relation to their ability to raise complaints, to be confident that their
complaints were being followed through—are a salient lesson. What isimportant, and | receive data on thison a
regular basis, is that the mgjority of the area health services now have in place quality committees and the
majority of area health services now have in place clinical governance frameworks. It is critically a matter of
having a range of checks and balances in place so that people are watching that issue of care and safety but,
more importantly, actually bringing about improvement.

Finaly, to pick up on Deb Green's point. She touched on the issue of the consumer, the user of the health
system, having a role in this regard. One of the most important initiatives that came out of the government
action plan was the setting up of the Health Participation Council as an overarching consumer body to tell me
directly and the Minister of their concerns about the quality of health care and how we deliver it. The important
thing is that that body is mirrored at the area health service level through various community and advisory
bodies that take it back to the quality of the service we are providing. There is more to hedlth than statistics. At
the end the day, we are judged on the quality of health care we provide by the perception of the people who use
our system. We referred also in our submission to the work of the Chief Health Officer in his report that
reported a satisfaction with the health system of over 90 per cent in the most recent survey. That in no way
attempts to negate the fact that there are issues that we need to address. But the fact that the system is now
actively seeking feedback from its users and trying to improve itself as aresult of that feedback is a significant
step forward.

The Hon. PATRICIA FORSYTHE: Ms Kruk, how closely does NSW Hedlth liaise with the Hedlth
Care Complaints Commission [HCCC]?
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Ms KRUK: | cannot speak about before my time. The pattern has been to have regular meetings. | have
sought regular contact with the commissioner in relation to the progress of the various inquiries. It may be
because | am not alongstanding player in health, but | sought a series of formal structures, more than anything
else, and that was the relationship.

TheHon. PATRICIA FORSYTHE: Ms Walker, in the letter to Nola Fraser, referred to earlier, signed
off by you on 21 November 2002, you make it clear that you have forwarded both agencies, that is, the Health
Care Complaints Commission and the Independent Commission Against Corruption [ICAC], a copy of the
information material that has been provided to you. Would you outline what your actions were in dealing with
the information provided by the nurses?

MsWALKER: What sort of action are you talking about—in terms of forwarding?
TheHon. PATRICIA FORSYTHE: How you dealt with it once you met with the nurses.

MsWALKER: In particular, to of them provided additional evidence—Nola Fraser and Sheree Martin.
Nolas came in several parcels. When she first came to be interviewed she brought some. | can give you the
precise dates, in fact. When Steve McGuckin and | interviewed her on 15 November she provided some material
then. The reason why the interviews were delayed for about a week was that her brother, whom we were asked
to contact first, said there was difficulty in getting the material together. Because we wanted to progress the
matter, | think we gave her some manila folders and said to sort it out into groups of information that she sees
best and bring it into us. She was concerned that we would lose it. We assured her that we would return it to her
on the day. We sent things back to Sheree in an overnight envelope.

She brought in a second lot of material on 21 November and we photostated those and returned them to
her. We put them in manilafolders under specific headings as she had determined. When the reference went out
to the ICAC and the HCCC, we gave them copies of al the material we had at that stage. There were still some
transcripts of interviews. The interviews we had done with most of the nurses were taped. It is important that
they get a copy of those transcripts so they can make any edits to them if they want to make any changes. We
had a process where | wrote to them, and sent them again in express delivery envelopes, a copy of the transcripts
for them to make any aterations they wished. When we got those back in, we forwarded them to the HCCC and
to the ICAC. They were the only delays. In terms of the documentation that Nola Fraser gave us, they were
photostated immediately in my office. | know it took a considerable amount of time and they were taken
personally to those offices by my staff.

The Hon. AMANDA FAZIO: What was the nature of those documents? Were they incident reports or
clinical records?

Ms WALKER: They were a mixture of things, including local policy documents from the area, an
enormous number of emails, handwritten exchanges between Nola and various staff members and some that
were on formats in the nature of an incident report. | cannot say what that format was. They were very varied. In
the main they appeared to be copies of emails.

TheHon. PATRICIA FORSYTHE: Did you believe they should also be referred to the NSW Police or
the State Coroner?

MsWALKER: No, | had no reason to do that. | had only allegationsin front of me. Those things should
be referred when you are aware of potential crimina conduct, but | was not.

The Hon. PATRICIA FORSYTHE: Last week in the statement made by the nurses there was a
suggestion that they understood from the interview with you that the information was sufficiently serious that it
be referred to the Coroner, the police, the ICAC and the HCCC.

Ms WALKER: | read the transcript and | just thought it was completely muddied. It was completely
fase, from my point of view. | never had any view that any specific matters should go to the police. | deal with
the police in another part of my adminigtration. We dea with the police on criminal matters. They are busy
people. Y ou do not send them a bundle of emails or alegations until it has been assessed properly that they were
crimina matters. No, when | read that in the transcript | was completely puzzled about it. It was not correct.
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TheHon. PATRICIA FORSYTHE: MsKruk, did NSW Health issue a mediarelease on 22 November
2002 indicating that matters had been referred to the HCCC and the ICAC, and NSW Police and the State
Coroner were also notified?

MsKRUK: Could I check that, if you would not mind, Ms Forsythe?
TheHon. PATRICIA FORSYTHE: Yes, thank you.

The Hon. AMANDA FAZIO: In the evidence that Ms Fraser gave last time she said, referring to you,
Ms Walker, "She told me that the police were going to go and serve a search warrant to the CEO of Liverpool
hospital to submit to Macarthur Health Service and that they were going to go and take the notes." Y ou were not
aware of that at all?

MsWALKER: | find that absolutely fanciful. | have no idea where it came from, but it certainly did not
come from my office.

TheHon. PATRICIA FORSYTHE: When you provided the report to the director-genera you said, in
answer to a previous question, that you supplied the report to the office of the director-general. Was it
personally to the director-general, or merely to the office?

MsWALKER: No, it was not personally to the director-general; it was to her office.

The Hon. PATRICIA FORSYTHE: In relation to the other issue that Dr Chesterfield-Evans asked
about earlier, the shredding of any documents, did you ever receive an email confirming shredding?

MsWALKER: Never. | never received an email from any of these witnesses at all, no.

TheHon. PATRICIA FORSYTHE: | did not ask about the witnesses. Did you ever receive an email at
all making an allegation of shredding of documents?

MsWALKER: Never.
TheHon. PATRICIA FORSYTHE: Never?

MsWALKER: Never. As| said aminute ago, | have got copies of emails and documentation, but they
were about the issues that were raised in the interviews. | have never received, and | would have been surprised
if | did, because my assumption was that they were not working; they were not on a system. All our exchanges
were verbal.

The Hon. Dr ARTHUR CHESTERFIELD-EVANS: Did they make alegations about an email on
shredding documents, or the deletion of material from the hard drives?

Ms WALKER: No. The alegations they made to me were all about this historic period when they
worked in the hospital, about specific areas of the hospita in which they worked. They were not these sorts of
broad matters at al, matters about the administration in general; they were really about their experience as
nurses. They were very emotional—

The Hon. Dr ARTHUR CHESTERFIELD-EVANS: My understanding was that these were second-
hand from other people who had observed document destruction or deletion from hard drives.

MsWALKER: Say again?

The Hon. Dr ARTHUR CHESTERFIELD-EVANS. My understanding was that those alegations
were not while the nurses were there, but that subsequent to that there was deletion of material from the hard
drive and shredding of documents, and that that information was conveyed to you.

MsWALKER: Thisisthe first time | have heard about a hard drive. As | mentioned earlier, during the

course of the investigation by HCCC | probably received two or three phone calls from Nola Fraser or Sheree
Martin, and they were mainly about, "Oh, why haven't you done anything? What's going on? We are destitute.
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We are distressed.” | did my best to assure them that the matter was being followed through, it was simply going
to take time and some patience, and they would need that patience. In one of those interviews, among other very
emotive parts of the conversation, Nola Fraser did say that she had been told that things were being shredded,
and that was all that she said. She certainly did not talk about removal of things from hard drives. | have never
heard of that before at all.

TheHon. Dr ARTHUR CHESTERFIELD-EVANS: Were you surprised that the HCCC did not come
back with findings that more had to be done? The reports in the media on 25 and 26 February were "hospital
inquiry rules out discipline" and then complaints about the nature of it. The following day the inquiry was
reopened. After your investigation, were you surprised that the HCCC was not taking further action?

Ms WALKER: | cannot say | was surprised. | initially looked at a pattern of complaints from these
women. | was hot looking at the actual facts or the evidence of the matter. Tha was up to another body. | know
that, when things are investigated in detail, there can be quite different findings.

The Hon. Dr ARTHUR CHESTERFIELD-EVANS. So you were happy to go with the HCCC's
conclusion?

MsWALKER: Itisnot aquestion of whether | am happy. | am simply an observer, like anyone else. |
did not really have aview about it.

MsKRUK: Chair, may | comment?
CHAIR: Yes.

Ms KRUK: The director-general of audit was asked to do a preliminary investigation but, | think it is
important, over a short time period. Also, to pick up Ms Forsythe's question: | am happy to provide the
documentation in relation to the various press releases. Mr Chesterfield-Evans, | think it has come up in
testimony beforehand that the then commissioner of the HCCC issued a clarification as to what the HCCC had
said in relation to the findings of that inquiry. Now, | cannot, off the top of my head, remember, but | think that
there was further commentary in the media in that regard. As | said, | think there was a clarifying statement
issued.

TheHon. Dr ARTHUR CHESTERFIEL D-EVANS: When you had an allegation of corrupt behaviour
from Victoria Walker, she said you referred it back to the area health service.

MsKRUK: No.
TheHon. Dr ARTHUR CHESTERFIELD-EVANS: You did not refer that to ICAC?

Ms KRUK: No. It comes back to the questions asked earlier: | made the decision on the basis of
Victorias report, and | also looked through the transcripts to refer the matter to the ICAC at the sametime as |
referred it to the HCCC.

TheHon. Dr ARTHUR CHESTERFIELD-EVANS: Thiswas alater alegation, though, wasn't it?

Ms KRUK: From memory, there was a subsequent email received from one of the complainants in
relation to the shredding of documents. | am happy to be corrected, but in the initia transcripts there were
suggestions of documents being missing. So that was my rationale, amongst other reasons, section 11 being
something where | have to exercise my own discretion to make the decision to refer it to the ICAC aswell asthe
HCCC. The other point is that the letter that | replied to, | think, from Ms Quinn focussed specifically on patient
care issues, and my response to her was identifying the HCCC as the body being referred to focussed on those
components. Ms Forsythe has kindly reminded me that it was in the public arena aready in mid to late
November that the allegations had been referred to both the HCCC and to the ICAC.

The Hon. PATRICIA FORSYTHE: There were suggestions you had done that. We are still trying to
find out whether you actualy did it.
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MsKRUK: | didit. | am happy to table the documents now that you were seeking, now that | have had a
break to do that. Can | just confirm the date on which | did that was 18 November, the referral to the ICAC.

TheHon. PATRICIA FORSYTHE: Was that referring it to them or informing them of it?

Ms KRUK: It isreferring it to them under section 11; so that is aformal referral. That requires them to
have alook at it on that basis. It is not for information. | appreciate your question.

The Hon. ROBYN PARKER: | wanted some clarification from Ms Walker regarding the email about
purported shredding of documents. Is it true that you have been asked by the ICAC to explain the location of
that email on the hard drive of your computer?

MsWALKER: | never received an email. The ICAC has taken evidence from my computer. | have not
received aresponse from them, but | believe they will not find it because | never received it. So, yes, the ICAC
has taken appropriate action to investigate my computer to confirm whether or not | did receive it. But, from my
perspective, | did not. And | had no way of checking that because, as a matter of course, our network is cleansed
every three months because we get so much material. They have gone to the hard drive of the network, and they
will be able to give a definitive answer as to whether an email was received.

The Hon. ROBYN PARKER: | have some questions of the director-general. You have talked today
about a culture of learning. We have heard evidence of bullying and a culture of fear among staff at South
Western Sydney Area Health Service. Do you have a comment to make about that?

MsKRUK: | think when this came through in Professor Barraclough's report to myself, and the Minister
as well too, he commented on the issue about the lack of openness and the culture issue. | think there are
important lessons there, and | think what is significant are some of the changes that have been implemented
since his findings. That will not change overnight. | think we have to be redlistic in that regard. This has to do
with good systems, and it has to do with good policies, but it ultimately relies on people actually communicating
and feeling there is atrust to be able to raise those issues. So, no, | am not surprised, and that is the need to act
quickly, as we have.

The Hon. ROBYN PARKER: The Sunday television show did a program about the Campbelltown and
Camden hospitals. Can you provide the committee with information about what materia, if any, your
department provided to the program?

Ms KRUK: | did not see the program, but | am aware of what was on it. To my knowledge, the
department provided no material to the program. To the contrary, from my briefing, a number of the statistics
provided and utilised in the program were factually incorrect and could not be substantiated.

The Hon. AMANDA FAZIO: | refer back to the submission. | have read it very carefully and | want
clarification in relation to page 7, paragraph 4.1 entitled "Complaints—Patients, Families and Communities".
The point is made that patients, their families and members of the community need to know how to make a
complaint. How does the department advise them about that? | know there are patient representatives and
advocates, but many people to not want to talk to a do-gooder hanging around a hospital. How do you let
patients know that there is aformal complaints system they can utiliseif they are not happy?

Ms KRUK: We need to do it at various levels. That is important. We pick up in the submission the
establishment of the 1800 line. That is obviously an opportunity to raise the issue with the area health service
and on a broader basis. It isimportant that it become part of communication with the health care system. People
should know that they have the opportunity to raise concerns and not to wait until they have a problem. We talk
about it being a complaint, but in many instances it is a simple issue of knowing how | get my mother from
Gosford for a second opinion a one of the magor teaching hospitals. We can avoid that by having good
communications systems. As Ms Green said, it is a matter of staff being able to give patients and families those
options, that being supported by appropriate literature and a community understanding that there are people they
can approach to get that advice. Being called patient advocates does not matter.

Nothing in the first instance replaces good communication between the clinician and the family member.

In many instances, that can address the concern. Families should not have to resort to the freedom of
information system [FOI] to obtain background information about the care of patients. That is what sits that the
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heart of the system we are seeking to grow. FOI is an important check and balance mechanism; it is critical to
have a strong regulatory requirement. So, when something does occur and members of the community do not
appear to be getting an open hearing, or being given the response they require, they can elevate their concerns to
one of the professiona boards or the HCCC. It is a graded series of responses.

The Hon. Dr ARTHUR CHESTERFIELD-EVANS. We had evidence from Brett Holmes of the
Nurses Association that the deeds of release were standard documents that some of the nurses signed. Are they
standard documents?

Mr McGREGOR: There is no standard document that NSW Hedth holds or issues to area health
services about deeds of release.

TheHon. Dr ARTHUR CHESTERFIELD-EVANS: So these documents are not in widespread use.

Mr McGREGOR: Deeds of release are occasionally used in health services as they are in the private
sector and elsewhere in the public sector.

The Hon. Dr ARTHUR CHESTERFIELD-EVANS: The deed of release between the Nurses
Association and Macarthur Health Service had as one of its conditions that neither side would criticise the other.

Mr McGREGOR: | believe that is so.

The Hon. Dr ARTHUR CHESTERFIELD-EVANS:; That is frightfully convenient because it means
the hospital system can get rid of whistleblowers without the union complaining and the union can get
resignations from people who are less than competent in the area health system but still allow them to apply for
jobs after having been forced to resign. It isnot in the public interest from either direction.

Mr McGREGOR: The department has a policy, issued in 2001, which indicates that area health services
and hospitals are not at liberty to enter into deeds of release.

CHAIR: Will you repest that?

Mr McGREGOR: They are not at liberty—

TheHon. Dr ARTHUR CHESTERFIEL D-EVANS: From when?

Mr McGREGOR: From 2001.

TheHon. Dr ARTHUR CHESTERFIELD-EVANS: So thiswas after that time.
Mr McGREGOR: That is so.

The Hon. Dr ARTHUR CHESTERFIELD-EVANS: The deed of release was not within the NSW
Headlth policy guidelines.

Mr McGREGOR: It was not issued with the authority of the department.

The Hon. Dr ARTHUR CHESTERFIELD-EVANS: The resignation was from a departmental area
health service. They are not entirely autonomous; they are still under your control.

Mr McGREGOR: The area health service was negotiating with the nurses to secure a deed of release.
That was not consummated. They were acting outside the department's requirement that they should not enter
into deeds of release without our approval, except where they were entirely consistent with an award or a
decision of the Industrial Relations Commission or in settlement of aworkers compensation matter.

The Hon. Dr ARTHUR CHESTERFIELD-EVANS:. There was a workers compensation matter and

presumably the amounts paid corresponded to the overtime and the part time work when they were stood down
and could be said to be within an award.
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Mr McGREGOR: | understand, having seen that deed of release since that time, that it offered to make
some payments in respect of lost penalty rates for shifts, but not for overtime.

The Hon. Dr ARTHUR CHESTERFIELD-EVANS: In effect, it was a facilitated release with a hush
clause.

Mr McGREGOR: | think the clause was that they would not make disparaging remarks.
TheHon. Dr ARTHUR CHESTERFIELD-EVANS:; Either way?
Mr McGREGOR: Yes.

The Hon. Dr ARTHUR CHESTERFIELD-EVANS: That is very convenient for the department with
regard to whistleblowers and the people forced to resign as a result of incompetence, because they will not have
an adverse reference when they apply to the hospital down the road.

Mr McGREGOR: As | said, there is no standard deed of release; the department does not normally
endorse deeds of release containing those terms. No such deed of release was submitted to the department by the
area health service for consideration prior to signing.

The Hon. Dr ARTHUR CHESTERFIELD-EVANS:. So that deed of release was outside the
department's guidelines.

Mr McGREGOR: They are not guidelines; it is a clear policy that they shall not enter into deeds of
release without departmental approval.

TheHon. Dr ARTHUR CHESTERFIELD-EVANS: This happened.

Mr McGREGOR: It was not consummated.

TheHon. Dr ARTHUR CHESTERFIELD-EVANS: They got to a point and would not sign.
Mr McGREGOR: They could not agree.

CHAIR: We might need to recall the witness on that point.

TheHon. Dr ARTHUR CHESTERFIELD-EVANS: Ms Kruk, were you happy with the HCCC report
that involved no disciplinary action being taken against any staff? Did you think that was inconsistent with the
material you sent?

Ms KRUK: | again come back to the point that there was confusion in the media about what the HCCC
had said and not said. That probably needs to be clarified by the committee. The issue of disciplinary action or
otherwise againgt staff was unresolved from my point of view. That was a matter that the HCCC subsequently
referred back to the department for further action when it made the decision to focus specifically on patient care
issues. | raised that in testimony in my earlier appearance before this committee.

The Hon. Dr ARTHUR CHESTERFIELD-EVANS:. Route cause anaysis [RCA] is a management
tool. It has been said by people to whom | have spoken that they spend so much time doing them that they
cannot do their work. It effectively involves managing upwards and sending information upwards such that they
cannot solve problems downwards. Do you think that having this management structure, which is focused on
covering for the people above, means that the work is not being done by the middle levels?

Ms KRUK: Asthe name implies, the route cause analysis is a chance to reflect back and learn. One of
the best examples | have seen of its application was in Ms Green's area after there were some difficulties in
relation to the calibration of equipment to treat esophageal cancer. Thisisindicative of a very good model. The
area health service was very transparent and information was put out into the public area quickly, but only after
family members had been told that there were problems and it was intended to undertake an independent route
cause analysis. That is an important part of the chain of care. That is not an add-on to the job; it is chance to
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learn when something has not gone as one would wish, whether it be a near miss or an adverse event. It is not
managing up; it is managing down in relation to patient care.

The Hon. Dr ARTHUR CHESTERFIELD-EVANS: That example is obviously very good. However,
there are many individual cases where reports are being written to ensure that if the Minister hears about it he
has an answer. The issue is the amount of time being spent writing reports about past cases or people above
rather than dealing with clinical problemsin areas where there is a shortage of people to start with.

CHAIR: We are beginning to get into the level of statements of opinion on an issue that is not correctly
on our terms of reference. | want to give an opportunity for last questions.

The Hon. PATRICIA FORSYTHE: We have a number of questions for the Director of
Communications, but | suspect that we will not get to al of them in the time available. | must come back to the
director-general in relation to the documents she provided to us, the correspondence to the ICAC. | see from the
letter dated 18 November 2002 you say, "l am notifying you of alegations." Y ou advise that you have referred
these allegations to the HCCC for full investigation. Nowhere in here do you ask the ICAC to investigate.

MsKRUK: Can | have acopy of the letter so that | can read from it? "1 am writing to you in accordance
with S11." Thisis not a notification for information. This is saying that | have made a decision on the basis of
that provision of the Act, and | am referring it to the ICAC on that basis.

TheHon. PATRICIA FORSYTHE: Do you want to read the whole of the two paragraphs?
TheHon. AMANDA FAZIO: Don't you understand the ICAC legislation?

The Hon. PATRICIA FORSYTHE: | am asking the director-general for clarification. Do you want to
read the whole of the two paragraphs?

MsKRUK: It reads:

... | have received of possible corrupt conduct in South Western Sydney Area Hedth Service, in particular, at
Campbelltown and Camden hospitals. Following preliminary investigation by my Audit Division, | have referred these
allegations today to the Health Care Complaints Commission for afull investigation.

Thereis, as| indicated in earlier evidence, a very close co-operation between the various regulatory and
investigative bodies. Both received areferral from me, neither of which were for information. There were issues
that were relevant to the ICAC and there were issues that were clearly relevant to the HCCC. It is customary—it
is more than customary, it is required—of those bodies to get together to look at the issues being raised. The
transcripts provided by my Director of Audit to both of those bodies raised a plethora of concerns. It was not
possible for me to make a judgment on the basis of a preliminary report regarding the veracity of those
concerns. | took them seriously, obviously, by referring them to both parties with the expectation that they
worked together on it.

The Hon. AMANDA FAZIO: In relation to the severity assessment code that both the director-genera
and Dr Stewart referred to, part 4 of the questions your guidelines say you must ask to determine the level of
severity of an incident, item 4 is deliberate patient or staff harm. At the hearing last week we heard considerable
evidence that allegations were made that doctors and nurses were acting with intent when they either withheld
treatment or harmed patients. | believe it was fairly inflammatory sort of evidence that could impact negatively
on staff morale of other cliniciansin our health system. Could you clarify for us how many SAC you are aware
of since you introduced this new system that have been put down to clinicians engaging in deliberate patient or
staff harm?

Dr STEWART: Thisis page nine of the submission where it refers to adverse events that are not subject
to root cause analysis because of four items listed there, that is a criminal act, an intentionally unsafe act, where
alcohal or drugs are involved, or where there is deliberate patient or staff harm. Those are the rules we set in
terms of root cause analysis. If those things occur we say, "Y ou don't do an RCA, you do what's necessary under
the criminal law or in terms of disciplinary proceedings.” The answer to your question is | do not know the
answer to that, but on the basis of the hundreds of reportable incident briefs, and | think we are getting up to
hundreds of root cause analyses being undertaken now, | am not aware of specific cases, but | imagine there are
ahandful of casesin areas where there would be, say, alcohol or drugs involved.
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The Hon. AMANDA FAZIO: But you are not aware of any where there has been deliberate patient
harm?

Dr STEWART: | am not aware.

Ms KRUK: What is important is that the root cause analysis gives an opportunity to actually review
those circumstances surrounding the care and, if necessary, a referral to an appropriate body or professional
board can come out of that process. | think Professor Brian McCaughan picked that up in his testimony last
week.

The Hon. ROBYN PARKER: You would be aware of the concerns by the medical community,
particularly the AMA, about the safety of the Camden maternity unit. What advice has the department provided,
either Minister Knowles or Minister lemma, regarding the unit?

Ms KRUK: | am conscious of your time. | think the department provided all the documentation in
another place only as of yesterday relating to thisissue. That details the advice, so | would ask that you look at
those.

CHAIR: The question has been raised because the documents have been given to us. We have seen
them.

Ms KRUK: To summarise it, what is the most important issue is that Professor David Henderson-Smart
was commissioned to undertake a review regarding that facility, but more significantly maternity and perinatal
services for the South Western Sydney Area Hedlth Service as a whole. | am awaiting his report. | understand
that is nearing completion.

TheHon. ROBYN PARKER: Areyou in possession of any advice that suggests Camden obstetrics unit
should be closed?

Ms KRUK: | am awaiting Professor Henderson-Smart's report. There has been, | understand, debate in
the media about that today in terms of the views of certain parties. The reason for bringing someone as eminent
as him into this debate is to look at both facts and the service delivery. | stress it is not just Camden and
Campbelltown, it is for the Western Sydney Area Hedlth Service as a whole. He has called on, from my
understanding, arange of other clinical advisersto assist himin his deliberations.

The Hon. ROBYN PARKER: The department has not, at any point, received advic