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Portfolio Committee No 2 – Health 

NSW Parliament, Legislative Council 

Inquiry into current and potential impacts of gold, silver, lead and zinc mining 
on human health, land, air and water quality in New South Wales 

Submission 

Bowdens Silver Project – Water Requirements and Water Sources 

A large percentage of water sources for the mine’s water requirements will be unlicenced. 

Summary 

Bowdens Silver Project was approved by the Independent Planning Commission made up of 
Commissioners Peter Duncan (Chair), Clare Sykes and Peter Cochrane on 3 April 2023. 

The Commissioners have misunderstood the recommendation made by the Department of Planning 
in December 2022 regarding the water requirements, water sources and water access licences for 
the Project.  

The Independent Planning Commission Bowdens Silver SSD-5765 Statement of Reasons for the 
Decision in 5.5.5 Water Access Licences (Paragraph 149) the Commissioners stated, “The Department 
notes that the Applicant has secured water access licences to account for the maximum predicted 
water take from each water source during and post mining.” 

The Department statement is incorrect, and the Department has been misled, there are no water 
access licences to account for the maximum water take from water (rainfall and runoff) captured in 
dams (excluded or otherwise) on the mine site.  The Department has recommended the Bowdens 
Silver Project which does not have a licenced secure water supply or source for all its water 
requirements and on their recommendation the Independent Planning Commission’s determination 
has approved the mine.    

What condition could adequately protect other water users, employees, shareholders or anyone else 
from the impacts of the quantity of water to be taken in an average year or the lack of water 
available in a drought year or the excess water and overflows that will occur in a high rainfall year. 

Modelling has shown that a maximum of 1011 megalitres of water contaminated by Bowdens will be 
caught annually under the Excluded Dams Regulation and this water is entirely unlicenced and is 
required by Bowdens for the processing of ore on the site. 

Not only is the surface water predicted to be caught by Bowdens on the mine site entirely unlicenced 
much of that water, if managed competently, could be prevented from being contaminated and be 
diverted into the river system. 

Bowdens do not have enough licenced water to process the ore they mine on their site. 
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Recommendations  
 

1. The NSW Department of Planning withdraw their recommendation of Bowdens Silver 
Project and this project be reassessed by an independent body. 
 

2. Restore Merit Appeal rights that were removed by the previous Minister for Planning, Hon 
Anthony Roberts, and restore these rights for all minerals mining projects approved during 
the caretaker period of the previous Government.   
 

3. State Significant Developments provide evidence they have a secure high security water 
supply for the water needs of their project prior to SEARS being issued.  Amendments to 
Water Supply Sources must not be accepted during or following the EIS process.  Any change 
to water sources must result in a reissue of SEARs. 
   

4. State Significant Developments provide approvals from the Australian Government Minister 
for the Environment under the EPBC Act prior to SEARs being issued. 
 

5. State Significant Developments be referred to a Meeting of the Independent Planning 
Commission ensuring Merit Rights of a challenge in the Land and Environment Court are 
retained. 
 

6. State Significant Developments are prohibited from employing any local government 
councillor, employee or contractor before, during or after the approval process. 
 

7. Greenfields developments be required to evaluate the health and economic positive and 
negative impacts and benefits to those within a 5 kilometre radius of the development 
including to existing businesses, activities and land uses providing full time job numbers and 
annual capital and operating costs. 
 

8. Greenfield developments be required to provide funds to Landcare NSW to engage 
independent experts to ensure developments are compatible with existing land uses. 
 

9. NSWs DPE make all minutes of meetings and all other material regarding facilitating the 
approval process available to any interested party including shareholders, stakeholders and 
others in an easy accessible format. 
 
Protecting our water resources 
 

10. The Natural Resources Commission to review the allocation of water licences and 
exemptions from licencing in NSW  https://www.nrc.nsw.gov.au/.  
 

11. Harvestable Rights Dams used for purposes other than basic stock and domestic needs must 
be licenced and metered with an annual usage fee. 
 

12. Harvestable Rights Dams cannot be larger than is allowed to be caught on the minimum 
subdividable area.  For example, if the minimum block size is 100 hectares, then the size of 
the harvestable rights dam must be calculated on that area. No property will be permitted to 
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be subdivided if it contains a harvestable rights dam larger than is permitted on the 
subdivided area. 
 

13. Excluded works must be charged a substantial fee to discourage the contamination of water.  
If water caught in excluded works is then used to process ore or for any other purpose a 
further substantial fee per megalitre must apply.  Every attempt must be made to prevent 
water from being contaminated.  All contaminated water must be caught and reused.  
Excluded works must be licenced, metered and usage listed on the Water NSW website. 
 

14. State Significant Developments must not rely on exemptions or excluded works for any 
amount of their water supply.  All contaminated water and water used on a site must be 
licenced.  No harvestable rights will be allowed or permitted for mining operations. 
 

15. Tailings Dams and Tailings Storage Facilities must not be located on, near or within 1 
kilometre of a water course or spring of any order. No tailings seepage is acceptable.  All 
waste from minerals mining including Potentially Acid Forming Ore must be removed from 
the site. 
 

16. All minerals mine sites must be fully rehabilitated.  Within 7 days of an EIS being 
recommended or approved a substantial bond is to be lodged with the Landcare Group in 
the area to facilitate rehabilitation of the site by a reputable external company. 
 

17. All minerals mines must provide an independent water monitor under the guidance of the 
EPA.  

 
Parliamentary Inquiry Terms of Reference  
 

• The attached report at Tab A identifies that the Independent Planning Commission 
misinterpreted information provided to it by NSW Department of Planning and DPE Water 
regarding licencing exemptions for contaminated water captured on the mine site.  
 

• The report refers to Parliamentary Inquiry Terms of Reference in particular   
 
 1(b)the impact on catchments and waterways, affecting both surface and groundwater 
destined for, local and town water supplies, including rainwater tanks, and on aquatic 
biodiversity    
  
(e) the effectiveness of the current regulatory framework in terms of monitoring, 
compliance, risk management and harm reduction from mining activities   
  
(f) the effectiveness of current decommissioning and rehabilitation practices in safeguarding 
human health and the environment,   
  
(h) whether the regulatory framework for heavy metals and critical minerals mining is fit for 
purpose and able to ensure that the positive and negative impacts of heavy metals and 
critical minerals mining on local communities, economies (including job creation) and the 
environment are appropriately balanced  
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Background of EIS Process  

• August 2017 - The Bowdens Silver Project SSD- 5765 SEARs were issued with no external 
water supply  

•  June 2019 – SEARS were reissued including a 60 km pipeline from the Ulan Coal Mine   

• The project is a controlled action under the EPBC Act with ID number 2018/8372  

• May 2020 - EIS issued during COVID lockdown period  

• June/July 2021 - Submissions based on an external water supply were responded to by 
Bowdens  

• July 2021 – EIS Amendment to include the rebuilding of the 500kVa Transmission Line 
traversing the mine site  

• March 2022 – Submissions were responded to by Bowdens  

• March 2022 – EIS Amendment to remove the external water supply pipeline from Ulan Coal 
Mine.  At this time a new SEARs should have been issued given the major water supply for 
the mine was removed and the Water Supply Amendment outlines plans for all water to be 
sourced entirely from the mine site.  

• July 2022 – Minister Roberts referred the Bowdens Silver Project to a Hearing of the 
Independent Planning Commission and in doing so removed Merit Rights of Appeal in the 
Land and Environment Court  

• October 2022 – Submissions were responded to by Bowdens  

• Up to December 2022 - Independent Expert Reports responded to by Bowdens with 
inadequate time for the DPE to assess the responses before they released their 
recommendation.  

• 22 December 2022 – NSW DPE released its Recommendation for the project (with no regard 
for the community on the second last business day before Christmas)  

• Independent Planning Commission announced a Hearing to be held in Mudgee on 15, 16 & 
17 February 2023   

• February 2023 – Hearing held in Mudgee with 60 speakers opposed to the Bowdens Silver 
Project and 10 speakers in support of the project.  

• 23 March 2023 – NSW State Election 

• 3 April 2023 – Independent Planning Commission released its Determination.  
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Key statistics:  

• 1496 megalitres of water is licenced in Lawsons Creek including licences for Domestic and 
Stock water and Irrigation water  

• Works approvals for 1200 megalitres are held in Lawsons Creek  

• A maximum of 1011 megalitres will be caught in rainfall and runoff on the mine site and that 
water is exempt from licences because it is or will be contaminated. 

• An average of 924 megalitres of rainfall and runoff will be prevented from entering Lawsons 
Creek each year and will be held in excluded works dams on the mine site. 
 

• Harvestable rights dams adjacent to the site are permitted to hold 180.1 megalitres but 
existing harvestable rights dams have not been accounted for. 
 

• The Independent Planning Commission requires all water collected on the mine site to be 
licenced. 
 

• No surface water licences are held for the mine site. 
 
Implications  

• The entire surface water (rainfall & runoff) caught on the mine site is unlicenced. 

• The entire surface water (rainfall & runoff) caught on the mine site is exempt from licencing 
because it is or might be contaminated. 

• Downstream water users will be severely affected and disadvantaged. 

• There is no incentive for an operator to prevent water on their site from contamination. 

• This contaminated and exempt water is not properly accounted for in the Murray Darling 
Basin Plan  

 
Attachments  
 

• Tab A – Bowdens Silver Project – Water Requirements and Water Sources 
A large percentage of water sources for the mine’s requirements will be unlicenced. 
  

Contact  
 
B Wannan /  
  



6 
 

Tab A 

Bowdens Silver Project – Water Requirements and Water Sources 

A large percentage of water sources for the mine’s water requirements will be 
unlicenced. 

Executive Summary 

Bowdens Silver Project was approved by the Independent Planning Commission made up of 
Commissioners Peter Duncan (Chair), Clare Sykes and Peter Cochrane on 3 April 2023. 

The Commissioners have misunderstood the recommendation made by the Department of Planning 
in December 2022 regarding the water requirements, water sources and water access licences for 
the Project.  

In the Statement of Reasons for the Decision in 5.5.5 Water Access Licences (Paragraph 149) the 
Commissioners state “The Department notes that the Applicant has secured water access licences to 
account for the maximum predicted water take from each water source during and post mining.” 

The Department statement is incorrect, the Department has been misled, there are no water access 
licences to account for the maximum water take from water (rainfall and runoff) captured in dams on 
the mine site. 

Modelling has shown that a maximum of 1011 megalitres of water contaminated by Bowdens will be 
caught annually under the Excluded Dams Regulation and this water is entirely unlicenced and is 
required by Bowdens for the processing of ore on the site. 

Clause 3 of Schedule 1 of the Water Management (General) Regulation 2018 allows an exemption 
for:  

Dams solely for the capture, containment and recirculation of drainage and/or effluent, consistent 
with best management practice or required by a public authority to prevent the contamination to 
prevent the contamination of a water source, that are located on a minor stream. 

Not only is the surface water predicted to be caught by Bowdens on the mine site entirely unlicenced 
much of that water, if managed competently, could be prevented from being contaminated and be 
diverted into the river system. 

Bowdens do not have enough licenced water to process the ore they mine on their site.  
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Bowdens holds no surface water licences for the anticipated rainfall and runoff they 
estimate to be an average 924 megalitres per year.  Bowdens water expert Jacobs has used 
rainfall data from SILO and has modelled that this quantity of water will be available from 
rainfall and runoff.   
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See below Figure 7 and 8 from the NSW DPE Assessment and note that Figure 7 indicates 
that between 952 and 1094 megalitres of Plant Water (teal) is required annually and a large 
percentage of that water will be supplied from rainfall and runoff. 

Figure 8 shows the Project’s Water Sources and clearly (in yellow) between 271 and 1011 
megalitres a year is planned to be sourced from rainfall and runoff.  This rainfall and runoff 
water which is intended to be used for plant water or dust suppression or miscellaneous site 
demand is entirely unlicenced. 

 

The Statement for Reasons for Decision paragraph 149 states that Bowdens would be permitted to 
capture up to 180.6 megalitres of water under its harvestable rights.  The Commissioners have not 
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mentioned the licence requirements or how the balance of 743.4 megalitres on average each year 
will be sourced and licenced.  Bowdens have not noted the water requirements of the land that they 
are using to calculate their harvestable rights which currently has 59 existing dams. 

DPE Water have advised by email on 27 July 2023 (REF: MF23/1815) see Attachment 2 

1. Water take from dams excluded under Schedule 1(3) of the Water Management Regulation 
2018 do not require a Water Access Licence.  
 

2. Water take from dams that satisfy Harvestable Rights provisions of the Water Management 
Act 2000 do not require a Water Access Licence. 
 

Therefore according to DPE Water  

• 180.1 megalitres included in Harvestable Rights provisions of the Water Management Act 
2000 do not require a Water Access Licence  

• 743.4 megalitres (av) will be sourced from excluded works dams that do not require a Water 
Access Licence  

743.4 megalitres of unlicenced water captured by Bowdens under excluded works rules would 
represent about 50% of the entire unregulated Water Access Licences in Lawsons Creek.   All water 
users in the Lawson Creek valley will be severely disadvantaged.  There has been no flow data 
collected in Lawsons Creek enabling proper estimates of impacts on flows in the creek.  Therefore 
any estimates of impacts on creek flows are not accurate and cannot be accepted by DPE Water or 
any other authority. 

The Commissioners have not mentioned in the Statement of Reasons for Decision any exempt water 
being allowed to be collected or used on the site.  While DPE Water advised the Commissioners of 
the Harvestable Rights provisions clearly the Commissioners misunderstood the exemptions for 
excluded works to capture contaminated water. 

The Commissioners, by allowing exempt water to be used, are allowing an annual average of 743.4 
megalitres of unlicenced surface water to be captured and prevented from entering the river system 
in addition to their harvestable rights allowance.  They have stated in Paragraph 149 that the 
Applicant (Bowdens) have secured water access licences to account for the maximum predicted 
water take from each water source.  The maximum water take (rather than the average) is 1011 
megalitres less the Harvestable Rights allowed of 180.1 megalitres and equals 830.9 megalitres.   

The Commissioners have been misled, the Departments statement is incorrect, the Applicant has not 
secured water access licences (of 830.9 megalitres) to account for the maximum water take from 
surface water runoff. 

Excluded works exemptions for capturing contaminated water are an outdated rule that should not 
be applied to mining projects.  See Attachment 1. In the case of the Bowdens Silver Project this 
exemption has enabled the provision of a large percentage of the water requirements of the mine.  
This is a State Significant Project which should have a secure water supply.  This regulation was not 
intended to allow operators to contaminate their land in order to use the contaminated water that 
falls on their land to fulfil their water requirements.   

In addition to the unfairness of the excluded works regulation Bowdens will not be required to pay 
annual entitlement fees and charges for the water they use as other water uses are required to do.  
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All water usage in unregulated water courses except water for stock and domestic purposes is 
metered.  Every licence holder pays an annual entitlement fee for each megalitre on their licence, 
and they pay a usage fee for every megalitre pumped.  All water users should be required to meter 
and account for the fees associated with their water usage.   

Where is the incentive for unscrupulous operators who rely on excluded works for their water supply 
to prevent contamination of valuable and limited water resources. 

Conclusion 
 
The Independent Planning Commission has misunderstood the Assessment by the Department of 
Planning and has approved the Bowdens Silver Project based on incorrect and incomplete 
information.  
 
A State Significant Project cannot rely on unlicenced rainfall and runoff for its water supply. 
 
The Water Management (General) Regulation 2018 and in particular Clause 3, Section 1 must be 
reinterpreted to ensure that a landowner is not exempt from holding a Water Access Licence when 
they contaminate water on their land then capture, contain and recirculate that water to fulfil their 
water requirements. 
 
No conditions have been imposed by the Independent Planning Commission that can adequately 
compensate other water users for the unlicenced rainfall and runoff water and unmetered water 
that Bowdens will take. 
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ATTACHMENT  1 
Department of Planning and Environment 
Factsheet 
Interpreting excluded works dams 
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ATTACHMENT 2 
Letter from Mitchell Isaacs, Chief Knowledge Officer, DPE Water Group 
Dated 27 July 2023 
Ref MF23/1815 



Department of Planning and Environment 
 

4 Parramatta Square, 12 Darcy Street, Parramatta NSW 2150 www.dpie.nsw.gov.au 1 
Locked Bag 5022, Parramatta NSW 2124 
 

 

Our ref: MF23/1815  

Ms Bronwyn Wannan  
 

27 July 2023 

Subject: Bowdens Silver Project – surface water licensing 

Dear Ms Wannan 

Thank you for your email of 10 July 2023, to the Hon Rose Jackson MP, Minister for Water. 
The Minister has asked that I respond on her behalf. 

I understand you have concerns regarding unlicensed surface water take for the 
Bowdens Silver Project and with advice provided from DPE Water (OUT23/3551) which 
responded to questions from the Independent Planning Commission (IPC). To assist with 
this matter, I have included information below on applicable requirements under water 
legislation and provided an overview of key comments provided in OUT23/3551. 

Surface water take must be authorised via either a licence or an exemption under the 
Water Management Act 2000 (WMA 2000) or the Water Management (General) Regulation 
2018 (WM Reg 2018). In the case of Bowdens Silver Project, water captured in dams and 
subsequently removed, is to be the primary method of surface water take. Surface water 
take from dams that are located on third order streams or higher (according to the 
Strahler method of classifying streams), such as Walkers Creek where the Tailings 
Storage Facility is to be located, must be accounted for with a water access licence. 
Where surface water take is to occur from dams on minor streams (ie. first order or 
second order) the following two aspects are most relevant for this project. 

1. Water take from dams excluded under Schedule 1(3) of the WM Reg 2018 do not 
require a Water Access Licence. These dams include those used to capture 
contaminated water and dams used to prevent contamination of a water source. 
Further advice on excluded works is available in a factsheet at the following link: 
Interpreting excluded works dams (nsw.gov.au)  

2. Water take from dams that satisfy Harvestable Rights provisions of the WMA 
2000 do not require a Water Access Licence.  

It is noted the Bowdens Silver Project proposes capture and take of water via excluded 
dams which does not require a water licence. This water take will need to be 
implemented consistently with the requirements of the water regulatory framework.  

In terms of your concerns regarding DPE Water’s response to questions from the IPC 
about contaminated water at the Bowdens Silver Project, I can confirm that DPE Water 
provided information in accordance with water legislation. This advice noted that 
Harvestable Rights provisions were not applicable for contaminated water and that 
dams which prevent contamination of a water source that satisfy Schedule 1(3) of the 
WM Reg 2018 are exempt from the need to hold a water access licence. Further to this, 



 

 

DPE Water advised that water taken from such dams is not considered under the 
relevant water sharing plan. I note that there is a regular audit and review process into 
water sharing plans, oversee by the NSW Natural Resources Commission. 

I can also advise that DPE Water is required to be consulted on the preparation of a 
Water Management Plan for the Bowdens Silver Project. A Water Management Plan is a 
key tool for detailing the water supply, storage and transfer infrastructure, in addition to 
establishing the monitoring, management and mitigation of impacts. This plan would 
include details of measuring water take and the ability to verify impact predictions. DPE 
Water’s review of the Water Management Plan would seek to ensure the activities are 
consistent with the water regulatory framework and the relevant development consent 
conditions. 

Compliance with water legislation and conditions of water access licences is undertaken 
by the independent Natural Resources Access Regulator (NRAR). NRAR has put the 
mining sector on notice in recent months with several investigations and regulatory 
actions undertaken. You can find more information on NRAR online at nrar.nsw.gov.au. 

Thank you again for your email. I have asked , Senior Project Officer be 
available should you need further information or wish to discuss this matter further.  

. 

Yours sincerely, 

Mitchell Isaacs 

Chief Knowledge Officer 
DPE Water Group 
 

 




