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Dear Committee Members
| refer to my previous submission No 57 (Walter McKenzie).

| can now provide you with further details regarding the matter which highlights more
clearly a serious anomaly in Land Acquisition in NSW that | don’t believe has been covered
in other submissions.

Other submissions refer to inadequacies in the NSW Land Acquisition Just Terms
Compensation Act 1979 (JTCA), however, an amendment made on 28 March, 2006, to the
Environmental Planning and Assessment Act 1979 which gave rise to Part 3, Clause 3.15 (3)
Owner Initiated Acquisition of Land Reserved for Acquisition Purposes, removed the need
for an authority of the State to acquire land effected by a planning instrument (refer to
Attachment 1) under the JTCA except under Hardship Provisions in Division 3, with the latter
being further addressed below.

This meant that an authority of the State (in my case the Blue Mountains City Council,
BMCC) can rezone a block of land as requiring acquisition but not have to compulsory
acquire it. Therefore it is not constrained by the JTCA as the latter does not come into play.
This is what the BMCC has advised me in writing.

The impact of this is that a Council can effectively sterilise the land as it is no longer able to
be sold on the market and no longer to be considered for rezoning by the Council to allow
development after the provision of all necessary utilities and services. It can then offer a
pittance for the land on a “take it or leave it” basis, forcing the owner to capitulate as
otherwise the owner has to continue to incur rates and other charges. In my case the
BMCC’s offer was a total of $36K against my official valuation based on market value
potential, of $220K made in 2017 and based on all services having already become available.
The land purchase and costs are well over $96K to date

If compulsory acquisition is initiated by the owner under Division 3 Owner-initiated
acquisition in cases of hardship Section 26 of the JTCA, Clause 26 (Attachment 2), prevents
the owner from claiming Disturbance and hence removes the owners ability to access
reasonable Legal and Valuation services and so again the owner is pressured into accepting
the valuation offered by the State The contradiction in this is so obvious: the State authority
will pay disturbance if you are financially well off but not if you are suffering financial
hardship.

Every Environmental and Planning Lawyer | have spoken to has said that this is a serious
irregularity in the states laws and needs to be addressed. Its effect is in complete
contradiction to the aims of fair compensation.

The following actions are proposed for your consideration:



1. Where a State authority ruses a planning instrument to make privately owned land
unmarketable, then it should be immediately compulsory acquired by that
authority under JTCA
or

2. Where compulsory acquisition is initiated due to Hardship provisions under JTCA
and where a planning instrument has made the privately owned land
unmarketable, then compensation due to Disturbance should be available to the
owner.

Sincerely

Walter McKenzie
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fa)  for suthesising the council (or other person of bedy ) to determine the frees or
other vegetation included i or excloded from the relevant provisions, .

{by for reguermg a permal, :|;|p'r|:--..1J or other aifthorsation 1o remove or alher e
aflizct tregs or aiher veetaiiom that is gransed by the council (or other person
or body ), and

(e} for an appeal 1o the Court agninst a refusal o grant any such permut, approval
or other nuthorestion

315 Owner-initisted acguisition of land reserved for public purposes

i1y An environmeninl plonmimg mstrement thot reserves land lor use exclusively fora
parpose referred to i section 3,14 (1) (o) must specify an authonty of the Smee that
will be the relevant auhority o seguire the lnmd i the land is required 1o be aequined
1;mlj| Division 3 of Part 2 of the Lamd Aequisidon (fusr Termi Compensation) Aot

s

(2} Section 21 of the Land Acquisifion Lhist Terma :"lpl;lrrr'.dﬂ.-lrr.l s fad) .lppiu:-\ For
hi Elu.lenx of determinmg whether an environmental planming mstnsment reserves
londd for use exclusively for a purpose refermed 1o in section 3,04 (11 {c)

{3} An eovironmental plannms mstrument (whenever made) 1s ot o be constroed as
mi'uirurt;',- an anthority of the State to aoquire land, except as required by Divisson 3
of Part 2 of the Lan Acguasetico {fif Terms Cmpremiation} Act 1040

(4)  Subsection (3 ) applics despite:
(a)  amy provision of an enveronmendal |'|I.:u1|1|r|@ mstrument (whenever made) o
the contrary, or
{b)  the service of & notice 1o acquire the land on an authonty of the 5@l on or aller
the diry on which notice was EEven in Porleament for leave o mvtroduce the Bill
for the Enviranmcnral Planning and Assessment Amendment (Reserved Land
dequition) der Hild,

316 Suspension of laws etc by environmental planning instrumants

(1} In thes secton, regafasery (nstrument meeans any Act (otler than this Act), rule,
repulntion, by-law, ordinance, proclamation, agreement, covenant or nstrument by
or under whatever authority made.

=

(2} For the purpose of enabding development o be carried out in sccordunce with an
environmental plamning instrument or i sccordance with a consent pranted undes
this Act, an environmental planning instrument may provide that, to the exient
necessary b serve thal purpose, & regulatory instrument specified in thar
environmenial plamming instrument shall nat apply 1o ooy such development or shall
apply subject 1o the modificatons specified m that eoviroamental planiing
instrument.

(3} A provision referred to i subsection (2) shall have effect sceording to is tenor, bat
anly if the Governor has, before the mak'inl_l_ of the envirommental planning
imstrument, approved of the provisson.

(4} Where o Mimster 15 responsible for the administation of o regulatory mstrument
refermed 1o i subsection (2D, the approval of the Guvernor for the purposes of
subsection {3 shall not be recommended exoept wath the pnor concarrence m wnting
of that Minister
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(o) Ior préssing personnl domesic or Social reasons of an wsdivicnial who ds al least 10 per cenl of the

fAres 1o e corporalion, or

(b} in order to avoid the loss of {or a substantial rednction inj the income of such an individuoal,
25 Method of acquisition under this Division
{11 Land required to be acquired under this Division 15 to be acquired by compulsory process,

(2) However. nothing in this Division prevents the land concerned from being acquired by agreement instzad of compulsory process within
the period required by this Division,

{31 Division 1 {Pre-acquisition procedures) does not apply to an acquisition of land under this Division.
26 Compensation for acquisition under this Division

The special value of land, any loss atributable to severance or disturbance and disadvantage resniting from relocation {as referred o in Pani
31 need not be taken wito acconnt w connection with an acquisition of land uader this Division, despate anyrhing 1o the contrary o that Part.

27 Authority of the State may |ift designation of land
An authoriry of the State 15 oot required 1o acquire laed usder this Division of. before if 1s requucad (o acquire the land—

{a} inthe case of land designated for acquisition as referred o i section 21 (1) (a)l—thar authority gives the owner of the land wrinten
nones that the land iz oo longer designated by that suthormy for futire acquasition, o

(b1 in the case of land designated for acquisition s referred to 1o section 21 (1) (bi—that authority gives the owner o written undertaking
that it will nse its best endeavours to remove the relevant reservations and o written notice that the land is no longer designated by that
authormy for fumre acquisition.

27A Review of decisions on hardship applications by independent person






