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Dear Committee Members
I refer to my previous submission No 57 (Walter McKenzie).
I can now provide you with further details regarding the matter which highlights more
clearly a serious anomaly in Land Acquisition in NSW that I don’t believe has been covered
in other submissions.
Other submissions refer to inadequacies in the NSW Land Acquisition Just Terms
Compensation Act 1979 (JTCA), however, an amendment made on 28 March, 2006, to the
Environmental Planning and Assessment Act 1979 which gave rise to Part 3, Clause 3.15 (3)
Owner Initiated Acquisition of Land Reserved for Acquisition Purposes, removed the need
for an authority of the State to acquire land effected by a planning instrument (refer to
Attachment 1) under the JTCA except under Hardship Provisions in Division 3, with the latter
being further addressed below.
This meant that an authority of the State (in my case the Blue Mountains City Council,
BMCC) can rezone a block of land as requiring acquisition but not have to compulsory
acquire it. Therefore it is not constrained by the JTCA as the latter does not come into play.
This is what the BMCC has advised me in writing.
The impact of this is that a Council can effectively sterilise the land as it is no longer able to
be sold on the market and no longer to be considered for rezoning by the Council to allow
development after the provision of all necessary utilities and services. It can then offer a
pittance for the land on a “take it or leave it” basis, forcing the owner to capitulate as
otherwise the owner has to continue to incur rates and other charges. In my case the
BMCC’s offer was a total of $36K against my official valuation based on market value
potential, of $220K made in 2017 and based on all services having already become available.
The land purchase and costs are well over $96K to date
If compulsory acquisition is initiated by the owner under Division 3 Owner-initiated
acquisition in cases of hardship Section 26 of the JTCA, Clause 26 (Attachment 2), prevents
the owner from claiming Disturbance and hence removes the owners ability to access
reasonable Legal and Valuation services and so again the owner is pressured into accepting
the valuation offered by the State The contradiction in this is so obvious: the State authority
will pay disturbance if you are financially well off but not if you are suffering financial
hardship.
Every Environmental and Planning Lawyer I have spoken to has said that this is a serious
irregularity in the states laws and needs to be addressed. Its effect is in complete
contradiction to the aims of fair compensation.
The following actions are proposed for your consideration:

1. Where a State authority ruses a planning instrument to make privately owned land
unmarketable, then it should be immediately compulsory acquired by that
authority under JTCA
or
2. Where compulsory acquisition is initiated due to Hardship provisions under JTCA
and where a planning instrument has made the privately owned land
unmarketable, then compensation due to Disturbance should be available to the
owner.
Sincerely
Walter McKenzie

