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In these circumstances, it is unfair and inconsistent with the scheme of the Act to presume that a worker 

contracted COVID-19 ‘in the course of employment’ unless the employer can ‘prove the negative’ that this 

could not possibly have happened. The effect is that employers in the retail and restaurant industries will bear 

the full cost of the pandemic in respect of their workers through increased premiums, subsidising these 

workers to return to normal social and commercial life and to take risks over which the employer has no control.  

The NSW Government anticipates that the s 19B presumption will result in some 25,000 additional claims,2 

representing a cost to the workers’ compensation system of $638 million over the coming year.3 Average 

premiums are expected to rise by up to 27% in some industries, meaning potential increases for small 

business employers of up to $950, from $3,579 to $4,535 on average.4  

Despite having traded through local and general lockdowns, retail and hospitality businesses are not well-

placed to bear these increased costs. Lockdown trade in NRA member industries was heavily constrained by 

COVID-19 restrictions, and international border closures meant a dearth of revenue from tourism. Most 

member businesses saw significantly reduced incomes throughout the 2020-21 year and are relying on 

reopening trade to recover from these setbacks and return to their pre-COVID positions. There is no economic 

‘buffer’ available within these industries to subsidise the general costs of the pandemic, especially in regards 

to micro- and small-enterprises.   

The NRA submits that the s 19B presumption is rule of evidence applying to disputed claims arising under the 

Act, and should not be treated as the source of a de facto disaster relief payment scheme or any new 

entitlement to compensation. A no-fault compensation scheme for COVID-19 should be introduced through 

specific policy or legislative measures similar to previous government disaster payments rather than as a 

leftover emergency measure, and should apply equally to all employers and workers rather than only certain 

businesses that were able to trade through lockdowns.   

The recently published Public Health (COVID-19 General) Order (No 2) 2021 has removed all requirements for 

retail and hospitality businesses in relation to COVID Safe check-ins using the Service NSW App. This means 

that the now-sophisticated system of contact tracing used in NSW will not be readily available to provide 

evidence for the purposes of disputed workcover claims. Employers will not know when a customer who has 

COVID-19 has been in the workplace, and will therefore be even less able to prove that an employee’s infection 

did not occur in the course of employment. Equally, employees will be less able to prove that the infection did 

occur in the workplace.  

Short of suggesting that check-ins be reinstated in Member industries, the NRA submits that this revised public 

health measure leaves an even evidentiary playing field for disputed claims, and is not a persuasive 

consideration in relation to the fairness of the s 19B presumption as discussed above.  

As emphasised by the Minister in the second reading speech of the Bill, the amendment will not deprive 

workers of the right to make workers’ compensation claims when they do contract COVID-19 at work. The 

amendment removes an evidentiary rule which was an emergency response to the conditions of the early 

pandemic, but which is no longer fair or justified in the context of reopening and the NSW Government’s policy 

of ‘living with covid’.  

 
2 Second reading speech (n 1).   
3 NSW Parliament, ‘NSW Government to save business half billion dollar COVID bill’ (media release, 14 November 

2021).  
4 Second reading speech (n 1).  






