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NSW Government Submission to the Select 
Committee Inquiry into Floodplain Harvesting 

Executive summary 
Floodplain harvesting is a historically legitimate practice that was authorised under the Water Act 

1912 and has not been fully transitioned into the licensing framework provided by the Water 

Management Act 2000. Without licensing and measurement, floodplain harvesting in the northern 

Basin has grown to the point where it now means that the legal limits for extraction of water at a 

water source scale set by NSW water sharing plans, the Water Act 2007 (Cwth) and the Basin 

Plan are exceeded. The majority of the growth in floodplain harvesting in the northern Basin is 

historic, with for example more than 80% of the growth in on-farm storage volumes since 1994, 

when the first legal limit, the Cap on surface water diversions, was established, occurring prior to 

2008. 

Growth in floodplain harvesting has the potential to adversely affect water users and the 

environment in the floodplain areas where it occurs. Despite this, evidence shows that negative 

impacts diminish significantly as flows move across vast floodplain areas and downstream. In fact, 

this evidence suggests that even completely removing floodplain harvesting from the northern 

Basin and constraining all other activities to remain the same, would only increase average annual 

water availability in the NSW Murray by less than 1%. 

Had the floodplain harvesting regulations not been disallowed by the NSW Legislative Council on 6 

May 2021, then the following controls would now be in place to control future increases in 

floodplain harvesting: 

 accurate, reliable and tamper-proof measurement equipment required to be installed on all 

on-farm water storages greater than 1000ML used for floodplain harvesting, supplying data 

on water take in near real time 

 licences and water sharing rules that deliver significant reductions in floodplain harvesting 

across the northern Basin, requiring for example more than a 30% decrease in floodplain 

harvesting in the Gwydir valley 

 licences and water sharing rules that deliver significant environmental benefits, for example a 

predicted improvement of around 140% in some of the environmental water requirements for 

waterbirds in the Ramsar-listed Gwydir Wetlands 

 water sharing rules that manage floodplain harvesting such that water source scale legal 

limits are met and reduced available water determinations for supplementary access licences 

are not required. For example, a 50% reduction in allocations for supplementary access 

licences in the Gwydir valley is currently required to ensure that total diversions comply with 

legal limits. 

 

History of floodplain harvesting 
Floodplain harvesting is a practice that occurs on all floodplains across the Murray-Darling Basin. It 

is most prevalent and significant on the northern Basin floodplains where the relatively small public 

water storages mean that water allocations are much less reliable than they are in the southern 

Basin1. It is an intermittent practice, because naturally flowing floodplain water across the 

                                                
1 Water availability in New South Wales Murray-Darling Basin regulated rivers 

https://www.industry.nsw.gov.au/__data/assets/pdf_file/0008/153926/water_availability_mdb_reg_rivers.pdf
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floodplain occurs on average every 5-7 years, although this frequency varies considerably across 

floodplains. 

Prior to 2000 when the Water Management Act 2000 was introduced, floodplain harvesting was a 

practice that was allowed under the Water Act 1912 without volumetric limit. Since 1984, approvals 

have been required for major floodplain structures, including on-farm water storages and flow 

diversion banks. The legal limits established through NSW water sharing plans and the Basin Plan 

take into account the volumes of floodplain harvesting that occurred prior to 2000, because the 

practice was considered to be lawful under the Water Act 1912 which applied up until then. 

Floodplain harvesting comprises approximately 25% of irrigation water that can be taken under 

legal limits in the northern Basin valleys of NSW over the long term2 and supports economic 

activity worth in excess of $650 million per annum on average3. 

It should be noted that, for the purposes of this submission, the term ‘legal limits’ refers to the limits 

set by legislation to control overall water take at a water source scale. This includes all surface 

water taken in a particular water source, valley or catchment. In contrast, legal limits do not exist 

for an individual who floodplain harvests because the regulatory framework does not yet exist. 

When the regulatory framework commences, irrigators will be issued with a licensed entitlement 

and accompanying rules that will determine their individual limits. These individual limits will be set 

to only authorise take so that the existing legal limit of overall take at a water source scale will be 

met over the long term. 

 

The NSW Floodplain Harvesting Policy 
The NSW Floodplain Harvesting Policy sets out the process by which the NSW Government 

intends to control, reduce, measure and enforce regulatory requirements for floodplain harvesting, 

bringing the practice back within legal limits. It sets out the NSW Government’s process for 

bringing floodplain harvesting into the regulatory framework and describes how shares in the 

resource will be divided between landholders with eligible works4. 

Enabling regulations are required to implement the policy and the subsidiary NSW Floodplain 

Harvesting Measurement Policy in order to:  

a) return floodplain harvesting to legal limits 

b) improve environment and connectivity outcomes 

c) provide clarity for all water users and the Natural Resources Access Regulator 

d) allow for robust near real-time measurement 

e) provide a foundation for adaptive management. 

                                                

2 Floodplain Harvesting Entitlements for NSW Border Rivers Regulated River System: Model Scenarios Report, 

Floodplain Harvesting Entitlements for Gwydir Regulated River System: Model Scenarios Report, Floodplain Harvesting 

Entitlements for Macquarie Cudgegong Regulated River System: Model Scenarios Report 

3 NSW Legislative Assembly Questions and Answers 

4 Eligible works are works capable of floodplain harvesting that, on or before 3 July 2008, were (1) constructed on a 

floodplain in accordance with an approval granted pursuant to Part 2 or Part 8 of the Water Act 1912 or the WM Act; or 

(2) subject to a pending application for an approval to construct the work on a floodplain under Part 2 or Part 8 of the 

Water Act 1912 or WM Act; or (3) constructed on a floodplain and for which it can be established, to the satisfaction of 

the Minister for Water, that the department did not require an approval under Part 2 or Part 8 of the Water Act 1912. 

https://www.industry.nsw.gov.au/__data/assets/pdf_file/0017/143441/NSW-Floodplain-harvesting-policy.pdf
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0017/143441/NSW-Floodplain-harvesting-policy.pdf
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0017/143441/NSW-Floodplain-harvesting-policy.pdf
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0009/326088/model-scenario-report.pdf
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0013/350203/scenario-report.pdf
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0003/356097/fph-entitlements-macquarie-regulated-river-system-model-scenarios-report.PDF
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0003/356097/fph-entitlements-macquarie-regulated-river-system-model-scenarios-report.PDF
https://www.parliament.nsw.gov.au/hp/housepaper/13568/102-QandA-P.PDF
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Over the past 20 years, the NSW Department of Planning, Industry and Environment (the 

department) has consulted widely with all stakeholder groups about the policy and its 

implementation. 

Implementation of the NSW Floodplain Harvesting Policy has also been subject to independent 

peer-review. The independent review report has been published, with all 48 recommendations 

accepted by the department and these are being addressed on a valley by valley basis through the 

implementation of the NSW Floodplain Harvesting Action Plan 2019. 

 

The legality of floodplain harvesting practices (ToR 1a) 
The legality of floodplain harvesting has changed through time as a result of legislative changes: 

namely the move from the Water Act 1912 (repealed) requirements to the Water Management Act 

2000 requirements. The current legal uncertainty exists because floodplain harvesting that 

occurred and was considered lawful under the Water Act 1912 has not yet been fully transitioned 

into the current regulatory framework under the Water Management Act 2000. 

Section 57A of the Water Management Act 2000, which was inserted into that Act in 2014, enables 

the making of transitional licensing arrangements for floodplain harvesting. Such arrangements 

have not been made because the enabling regulations intended to give them effect were 

disallowed on 6 May 2021. The intent and the effect of these transitional provisions is to convert 

volumes of water taken as floodplain harvesting into licenced entitlements which limit take to be 

within the legal limits established by NSW water sharing plans, the Water Act 2007 (Cwth) and the 

Basin Plan 2012. 

Importantly, the water source legal limits set for each valley reflect the volumes of water taken by 

floodplain harvesting at a time when it was managed under the Water Act 1912. As it currently 

stands, the transition process is only partially complete. Specifically, historic floodplain harvesting 

has already been reflected in legal limits, but there are no licences and approvals in place to 

manage it, nor is there a licensing exemption. 

This incomplete legislative framework is difficult to enforce and has resulted in uncertain 

obligations and outcomes for all stakeholders. Until there is a clear licensing, measurement and 

enforcement framework, the current situation will likely persist, although this is contingent on water 

user behaviour and the actions of the independent Natural Resources Access Regulator. For 

clarity, the current situation means that the management and measurement of floodplain 

harvesting will not improve, and reduced allocations to supplementary licences will continue to be 

used to offset where growth in floodplain harvesting has resulted in overall extraction from a water 

source now being above legal limits. 

 

The water regulations published on 30 April 2021 (ToR 1b) 
On 30 April 2021, the following regulations, which would have amended the Water Management 

(General) Regulation 2018, took effect: 

 the Water Management (General) Amendment (Floodplain Harvesting Access Licences) 

Regulation 2021, 

 the Water Management (General) Amendment (Floodplain Harvesting Measurement) 

Regulation 2021, and 

 the Water Management (General) Amendment (Exemption for Rainfall Run-off Collection) 

Regulation 2021. 

https://www.industry.nsw.gov.au/__data/assets/pdf_file/0004/272146/Final-floodplain-harvesting-independent-review.pdf
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0004/272146/Final-floodplain-harvesting-independent-review.pdf
https://www.industry.nsw.gov.au/water/plans-programs/healthy-floodplains-project/harvesting/action-plan
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These regulations were disallowed by the Legislative Council on 6 May 2021. The regulations 

would have had the following outcomes, had they not been disallowed: 

1. They gave legal effect to NSW Floodplain Harvesting Policy (2013) and the NSW 

Floodplain Harvesting Measurement Policy (2020), which set out the licensing and 

measurement requirements. The NSW Floodplain Harvesting Policy was consulted on in 

2008 and 2010. It was first published in 2013 and amended in 2018 to incorporate 

community feedback and lessons learnt during implementation. The NSW Floodplain 

Harvesting Measurement Policy was subject to public consultation in 2018 and 2020 and 

was first published in 2020. 

2. The regulations also gave effect to a limited state-wide exemption for runoff from areas 

developed for irrigation agriculture that is collected in irrigation tailwater return drains5. 

Whilst this state-wide exemption is important to the implementation of floodplain harvesting 

licensing and measurement requirements in the northern Basin, it also provided legal clarity 

for water users in the southern Basin valleys of NSW. 

3. A temporary licence exemption for certain works ahead of commencement of the licensing 

framework was also proposed. Following consultation, this amendment was not adopted. 

 

Consultation on the proposed regulations 
To assist consultation on the proposed changes, the department developed a comprehensive set 

of resource materials. Communication was via a broad ranging advertising campaign encouraging 

submissions that had a reach of 1.5 million people. 

The department consulted with the public on the proposed amendments between 23 November 

and 20 December 2020. The department received 236 submissions, many supported the changes 

and focused on the opportunity for improved clarity and certainty. Those that did not support the 

proposed changes disagreed with the existing policy or legislative settings. Making changes to 

these settings was clearly communicated as being outside the scope of the submission process, 

which was focussed on seeking comments on the drafting of the regulations. 

The regulations that were to amend the Water Management (General) Regulation 2018 

commenced on 30 April 2021. Consultation materials and ‘what we heard’ reports for each of the 

separate amendments were published for transparency and are available on the department’s 

website. 

  

                                                
5 The capture of runoff through tailwater drains is a practice that occurs across the Murray-Darling Basin and is prevalent 

in both the northern and southern Basin valleys of NSW. Specifically, the exemption would remove this proportion of 

rainfall runoff from the definition of floodplain harvesting and hence water taken under the exemption would no longer 

form part of floodplain harvesting licences or their measurement requirements. Reports detailing these changes are 

available online. The development of a state- and Basin-wide approach to accounting for any increase in runoff taken 

through irrigation tailwater drains is proposed to enable any growth in this form of water take to be managed as an 

interception activity under the Basin Plan. 

https://www.industry.nsw.gov.au/__data/assets/pdf_file/0017/143441/NSW-Floodplain-harvesting-policy.pdf
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0006/317859/floodplain-harvesting-measurement-policy.pdf
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0006/317859/floodplain-harvesting-measurement-policy.pdf
https://www.industry.nsw.gov.au/water/plans-programs/healthy-floodplains-project/about/legislative-amendments
https://www.industry.nsw.gov.au/water/plans-programs/healthy-floodplains-project/about/legislative-amendments
https://www.industry.nsw.gov.au/water/plans-programs/healthy-floodplains-project/about/legislative-amendments
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How floodplain harvesting can be licensed, regulated, 
metered and monitored so that it is sustainable and meets 
the objectives of the Water Management Act 2000 and the 
Murray-Darling Basin Plan (ToR 1c) 
The legal limits established through NSW and Commonwealth legislation are intended, by 

definition, to define the water that may be taken sustainably from each water source. NSW water 

sharing plans provide the regulatory control required to enforce these legal limits. The regulation of 

floodplain harvesting practice through the imposition of licences is needed to bring floodplain 

harvesting take within the water source limits defined by these plans in a way that does not impact 

on the rights of other water users. With a regulatory framework in place, future growth in floodplain 

harvesting can be reduced through transparent available water determinations for that specific 

activity. Without the framework in place, other water users, such as supplementary access licence 

holders, must bear the impact of growth in unregulated floodplain harvesting through reduced 

water allocations. 

The objects of the Water Management Act 2000 require the sustainable and integrated 

management of the water sources of NSW for the benefit of both present and future generations. 

Licensing and measurement provide for the orderly, efficient and equitable sharing of water from 

these water sources and between all water users and the environment as required by the Water 

Management Act. Implementation of the NSW Floodplain Harvesting Policy through water sharing 

plans will provide regulatory clarity about who is and is not entitled to harvest water from the 

floodplain. It will also result in significant restrictions to current levels of floodplain harvesting in 

valleys where it is necessary to return diversions back from current levels to legal limits. For 

example, a reduction of 30% in water taken by floodplain harvesting in the Gwydir valley is 

required, which is likely to deliver significant benefit to localised areas and river reaches. The 

proposed rules strengthen the legislative protections for the environment and downstream water 

users and provide the foundation for improved management over time. 

The department has prepared a document that explains how the proposed water sharing plan rules 

for the Border River Regulated River Water Source meet the objects and principles of the Water 

Management Act 2000. The department has also produced documents for the Border Rivers, 

Gwydir and Macquarie valleys that explain the proposed changes to draft water resource plans. 

Notably, as well as reducing water take across the northern Basin, licensing floodplain harvesting 

will improve water accounting and provide better means of ensuring compliance with sustainable 

diversion limits. 

Downstream flows and critical human and environmental needs 

Much of the concern expressed by stakeholders about floodplain harvesting relates to river health 

and water access during extended dry periods. This is despite floodplain harvesting being a 

practice that is only available during wet periods when there has been sustained heavy rain 

causing either localised or widespread flooding.  

Current analysis indicates that there is no evidence to support a proposition that floodplain 

harvesting is occurring during cease to flow events or that it could be considered to be contributing 

to either starting the cease to flow period sooner or extending the cease to flow event in a 

meaningful way. See the floodplain harvesting library for more information on this analysis. 

Whilst it acknowledged that floodplain harvesting, like all water extractions have downstream 

impacts, it is not possible with current river system models to estimate and assess the 

effectiveness of event-based restrictions to floodplain harvesting in delivering any specific 

downstream flow outcome. This is currently beyond the capability of any river system model in 

Australia. Whilst event-based management of floodplain harvesting extractions cannot be 

https://www.industry.nsw.gov.au/__data/assets/pdf_file/0017/143441/NSW-Floodplain-harvesting-policy.pdf
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0019/350236/compliance-with-water-mgmt-principles.pdf
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0005/326048/assist-community-consultation-report.pdf
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0017/350207/community-consultation-report.pdf
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0004/356098/report-to-assist-community-consultation.pdf
https://www.industry.nsw.gov.au/water/plans-programs/healthy-floodplains-project/harvesting/document-library
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practically implemented as a routine management tool, the practice can be temporarily restricted in 

situations when this may compromise downstream critical human and environmental needs, as 

was the case in February 2020 (the ‘first flush’ response). 

Infrastructure, policy and planning options that could lead to improved connectivity across the 

northern Basin are being actively considered and consulted on as part of the development of 

regional water strategies. [The draft Western Regional Water Strategy is scheduled to be released 

for public consultation in November 2021.] Water sharing rule options for restricting floodplain 

harvesting in situations when this could otherwise impact on downstream critical human and 

environmental needs will be considered as part of this process and incorporated if necessary when 

the water sharing plan for the Barwon-Darling valley is remade in 2023. 

The NSW Government has also formed a stakeholder reference group to facilitate input on the 

consideration of options to improve connectivity across the northern Basin. This group will give the 

department the opportunity to obtain feedback on these options from a range of key representative 

stakeholders before they are published for broader community input in the draft Western Regional 

Water Strategy. 

There is a widely held view amongst some stakeholders, particularly those in the southern Basin, 

that floodplain harvesting in the northern Basin has had significant and long-term impact on flows 

in the Lower Darling system and hence on flows into the Murray River. Evidence does not support 

this view. The northern Basin provides only modest contributions to southern Basin flows: 14% on 

average. Due to the unregulated nature of these flows, annual flow contributions from the north to 

the south vary significantly in response to rainfall, ranging from almost zero during the driest years 

to more than 10 times the average during the largest flood years. Analysis shows that restricting 

floodplain harvesting to legal limits in the northern Basin will result in undetectable changes to the 

NSW Murray system. In fact, even completely removing floodplain harvesting from the northern 

Basin is not likely to improve average annual water availability in the NSW Murray by more than 

1%. See the floodplain harvesting library for more information on this analysis. 

Validity of revised river system models 

The department has a long history and retains significant capability in the development and use of 

river system modelling to support water management decisions. As well as supporting planning 

assessments, these models are used to determine volumetric estimates of legal limits and to 

determine changes in actual diversions over time. Existing river system models were built primarily 

for the purpose of planning for and operating regulated rivers, i.e. those rivers where flows are 

controlled and dispatched from major dams and weirs. These existing models represent river flows 

and regulated diversions with a high degree of accuracy. However, they do not accurately 

represent the adjacent floodplain diversions as they were not designed for this purpose. 

As part of the floodplain harvesting reform, the department has invested significant resources into 

updating the existing models, and in some cases, building new models that not only accurately 

reflect regulated river flows and diversions but also floodplain harvesting diversions. These new 

and updated models are the most accurate representation of floodplain and associated waterway 

conditions that have ever existed for these valleys. They use the best current available technology 

and data and enable us to better understand diversions at historic reference dates used to 

calculate extraction limits. Further developments being progressed will consider paleoclimatic data 

and future predicted climate scenarios, which increase our understanding of current and future 

water security for communities and the environment.   

All of the models used as part of the floodplain harvesting reform have had extensive review by 

independent peer experts. These reviews were undertaken to provide transparency and give 

confidence to stakeholders that the technical information and processes used would support policy 

implementation. The reviews include an assessment of implementation of the policy, as well as the 

department’s response to review recommendations. 

https://www.industry.nsw.gov.au/water/plans-programs/healthy-floodplains-project/harvesting/document-library
https://www.industry.nsw.gov.au/water/plans-programs/healthy-floodplains-project/harvesting/policy-modelling-reports
https://www.industry.nsw.gov.au/water/plans-programs/healthy-floodplains-project/harvesting/policy-modelling-reports
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0004/272146/Final-floodplain-harvesting-independent-review.pdf
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The department is conducting an enhanced and extended review process for modelling of the 

Namoi valley which uses the new eWater SOURCE model platform. This process is intended to 

further build stakeholder confidence and validate the overall modelling approach. An additional 

independent peer expert as well as several key stakeholder representatives will be brought into the 

review process, enabling them to closely review the data sources, approach and model 

performance. This enhanced review will be published in late 2021. 

Given that methods and data are common across all valleys, the conclusions drawn will also 

provide increased stakeholder confidence in the models which have already been developed for 

other valleys.  

Managing unapproved flood works 

Interconnectedness of over-bank systems, such as wetlands, billabongs and the floodplains 

themselves are a key element in the health of the Murray Darling Basin.  

Floodplain Management Plans have been prepared for the valleys within northern NSW where 

floodplain harvesting is more prevalent. These plans define management zones, rules and criteria 

to regulate floodplain development and protect important flow paths that sustain environmental and 

cultural assets such as floodplain wetlands.  

Restoring flood flow connections that are impeded by unapproved works is a high priority for the 

Natural Resources Access Regulator. 

The NSW Government is currently working with the Commonwealth Government to secure $10.2 

million in funding to help deliver an accelerated compliance program for unapproved flood works in 

high priority areas in the northern Basin. 

The program will focus on the acceleration of activities by government and landholders to remove 

or modify floodplain structures so that they are compliant with floodplain management plans and 

approval conditions. The aim is to improve hydraulic connectivity to flood-dependent environmental 

and cultural assets. The major benefits of the project will be environmental and cultural, in the form 

of improvements to the health of these flood dependent assets. 

If funding is received, the NSW Government will be able to commence this accelerated program in 

late 2021 during the public inquiry. Irrespective of Commonwealth funding, bringing unapproved 

flood works into compliance will continue to be high priority for the Natural Resources Access 

Regulator. 

  

Conclusion 
The NSW Government remains committed to delivering this large and important reform through full 

implementation of the NSW Floodplain Harvesting Policy. Effective regulation of floodplain 

harvesting is in all stakeholders’, including the environment’s, best interest. Without effective 

regulation, floodplain harvesting may continue to grow unconstrained as it has over the past two 

decades. Growth in floodplain harvesting is largely historic, driven by large infrastructure increases 

between 1994 and 2008 with for example, 80% of the total growth in on farm storage volumes 

attributable to this period. A complete cessation of the activity, however, would lead to diversions 

across the northern Basin that are well below sustainable diversions resulting in only a very minor 

increase in total annual water availability in the NSW Murray of less than 1%. 

The NSW Government welcomes the inquiry and will provide further details as requested. The 

additional attachments include frequently asked questions and answers plus links to additional 

published information. 

 

https://www.dpie.nsw.gov.au/nrar/about-us/our-regulatory-priorities
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Appendices 
1. Floodplain harvesting – Frequently asked questions 

2. Index of supporting material 
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