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The Institute for Civil Society (ICS) is a social policy think tank which seeks to: 
 

1. Promote recognition and respect for the institutions of civil society which sit between 

the individual and the State such as clubs and associations, schools, religious bodies, 

charities and NGOs. 

2. Promote recognition and protection of traditional rights and freedoms such as freedom 

of association, freedom of expression and freedom of conscience and religion. 

3. Promote a sensible and civil discussion about how to balance competing rights and 

freedoms. 

 

ICS made a submission to the Committee supporting the general thrust of the “Anti-

Discrimination Amendment (Complaint Handling) Bill 2020” (the Bill) on 20 April 2020.  ICS 

considered the Bill was sound in its intentions of remedying the clear problem that the NSW 

Anti-Discrimination Board had accepted and continued to investigate and conciliate vilification 

and anti-discrimination complaints which it should have declined to accept or should have 

rejected at an early stage of investigation.   

ICS offered to provide a more detailed submission if the Committee desired. With the 

Committee’s permission, ICS now provides this supplementary submission with proposed 

redrafting to better achieve the goal of the Bill to address the misuse of the complaints 

mechanism under the Anti-Discrimination Act 1977 (the Act).  
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The proposed redrafting is based on the bipartisan recommendations of the Commonwealth 

Parliamentary Joint Committee on Human Rights Inquiry report titled ‘Freedom of speech in 

Australia: Inquiry into the operation of Part IIA of the Racial Discrimination Act 1975 (Cth) 

and related procedures under the Australian Human Rights Commission Act 1986 (Cth)’ dated 

28 February 2017, referred to as the ‘PJCHR Inquiry’. The recommendations were set out in 

our first submission.  

That inquiry was convened in response to what was considered to be the misuse of the 

complaints processes under the Australian Human Rights Commission under the Australian 

Human Rights Commission Act 1986 (Cth) (ARCHA). Many of the bipartisan 

recommendations of the Inquiry resulted in bipartisan amendments to the procedures for the 

making of complaints to the AHRC. Given the similarity in the factors prompting consideration 

of reform, and the bipartisan political consensus reached, the recommendations of the PJCHR 

Inquiry are considered to be of particular relevance to this inquiry, providing a way forward 

for substantial reform.    

Below we provide a marked-up version of Part 9 of the Act which shows how that Part would 

be amended by: 

(a) the Bill (the Bill’s amendments to Part 9 are in tracked changes and normal font); 

and  

(b) our proposed amendments to the Part including to the Bill’s changes based on our 

review of the PJCHR Report and the amendments to the ARCHA (our amendments are 

in tracked changes and also in italic font) (including by italicising text that has been 

deleted).  

In a limited number of places we have reinstated a provision of Part 9 that is deleted by the 

Bill. Where this has occurred, this is clarified by a comment placed in the margin of the 

document.     

We have included some comments explaining our proposed changes. 

We believe our proposed amendments provide a fairer system of handling vilification and 

discrimination complaints. We can provide further detail to the Committee if it wishes. 
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PROPOSED REDRAFT OF PART 9 OF THE ANTI-DISCRIMINATION ACT 1977 

Division 1–Preliminary 

87 Definitions 

In this Part: 

 
"agent" includes Australian legal practitioner. 

"complainant" means a person by whom or on whose behalf a complaint is made. 

"complaint" means a complaint made under section 87A and includes a matter referred to the 
Tribunal as a complaint under section 95 (2). 

"representative body" means a body (whether incorporated or unincorporated) that represents 
or purports to represent a group of people within New South Wales (whether or not the body 
is authorised to do so by the group concerned) and that has as its primary object the promotion 
of the interests or welfare of the group. 

"representative complaint" means a complaint made by one or more persons (which may 
comprise or include a representative body) on his, her or their own behalf as well as on behalf 
of another person or persons, and that is treated by the Tribunal as a representative complaint. 

"respondent" means a person about whose conduct a complaint has been made. 

"vilification complaint" means a complaint in respect of a contravention of section 20C, 38S, 
49ZT or 49ZXB. 

 
Division 2–Complaints—the functions of the President 

Subdivision 1–Lodgment of complaints 

87A Persons who may make a complaint 

(1) A complaint alleging that a named person has, or named persons have, contravened 
a provision of this Act or the regulations (other than a provision for which a specific 
penalty is imposed) may be made by any of the following: 

(a) one or more persons: 

(i) on his, her or their own behalf, or 
 

(ii) on his, her or their own behalf as well as on behalf of another person 
or persons, 

 
(b) a parent or guardian of a person who lacks the legal capacity to lodge a 
complaint (for example, because of age or disability), 
 
(c) a representative body on behalf of a named person or persons, subject to 
section 87C, 
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(d) an agent of any of the persons referred to in paragraph (a), (b) or (c). 
 

 

(2) Nothing in this Division prevents a person from making a complaint (not being a 
representative complaint) even though the conduct in respect of which the complaint is 
made is also conduct in respect of which a representative complaint has been made. 

 

(3) In this section, "guardian" has the same meaning as it has in the Guardianship Act 
1987. 

 

87B Complaints made on behalf of others 

(1) When a complaint is made on behalf of another person or persons ("the other 
complainants"): 

(a) the person who makes the complaint is, for the purposes of this Division, 
taken to have the same rights, obligations and interests with respect to the 
investigation, conciliation or referral of the complaint as the other complainants, 
and 

 

(b) the complaint is, for the purposes of this Part, taken to have been made by 
the other complainants on their own behalf. 

 

(2) In respect of a complaint made wholly or partly on behalf of another person or 
persons (not including a complaint made on behalf of a person who lacks legal 
capacity), the President may require: 

(a) the person or persons on whose behalf the complaint is made to show that 
the complaint has been made with his, her or their consent, or 

 

(b) the person or persons making the complaint to prove that he, she or they 
have authority to act at all times in the complaint handling process, 

or both. 

(3) In respect of a complaint made wholly or partly on behalf of another person or 
persons (including a complaint made on behalf of a person who lacks legal capacity), 
if at any time the President is not satisfied that the person who made the complaint is 
acting in the best interests of the person or persons on whose behalf the complaint was 
made or retains the confidence of that person or those persons, the President may 
(without limiting section 92): 

(a) appoint another person to act in that behalf, or 
 

(b) decline the complaint. 
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(2A) If two or more complaints arise out of the same or substantially the same 
circumstances or subject-matter, the President must conduct a joint investigation into 
those complaints and must treat the complaints as a single complaint. 

 

(3) The President must give notice to the parties if a joint investigation is undertaken. 
 

 
 
90A Investigation of vilification complaints 

(1) If a complaint to be investigated is a vilification complaint, the President may, by 
notice in writing, require any person to produce a copy or transcript of any broadcast 
the subject of the complaint at a specified place. 

 

(2) A person must not fail to comply with the terms of a notice under this section. 
[Note: Maximum penalty: 50 penalty units, in the case of a body corporate, or 10 
penalty units in any other case.] 

 

 
 
90B Supplying information and documents 

(1) The President may, by notice in writing, require a complainant or a person against 
whom a complaint is made to provide: 

(a) information (orally or in writing), or 
 

(b) documents, 
 

(such information or documents, or both, being referred to in this section as "the 
relevant material") within 28 days after the date of the notice or such other period as 
the President determines and specifies when making the requirement. 

 

(2) A person of whom a requirement is made under subsection (1): 

(a) must provide to the President any of the relevant material that is in the 
person’s possession, custody or control within the period specified in the notice, 
unless the person has a reasonable excuse for not doing so, and 

 

(b) must, if the person has a reasonable excuse for not providing the relevant 
material, or any part of it, give notice to the President of the excuse and of the 
relevant material to which the excuse relates within the period specified in the 
notice under subsection (1). 
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(3) A person must not fail to comply with the terms of a notice under subsection (2). 
[Note: Maximum penalty: 50 penalty units, in the case of a body corporate, or 10 
penalty units in any other case.] 

 

(4) Evidence of anything said or done in the course of conciliation proceedings under 
this section is not admissible in any subsequent proceedings relating to the complaint. 
This subsection does not apply for the purposes of the application of section 98A. 

 

(5) A written record is to be prepared by the parties, and signed by or on behalf of each 
of them, of any agreement reached, following conciliation, with respect to the subject-
matter of the complaint if any party requests the making of such a record within 28 days 
after the agreement is reached. 

 

(6) If a party to a recorded agreement is of the opinion that any other party has not 
complied with the terms of the agreement, the party may, not later than 6 months after 
the date of the agreement, apply to the Tribunal to have the agreement registered. 

 

(7) The party making the application must serve a copy of the application and the 
agreement on each other party. 

 

(8) If the member of the Tribunal who hears the application is satisfied that a party to 
the agreement has not complied with the terms of the agreement, the member is to 
register those provisions of the agreement (if any) that, in the exercise of the Tribunal’s 
jurisdiction, could have been the subject of an order in proceedings relating to a 
complaint. 

 

(9) The provisions of an agreement that are registered in accordance with this section 
are taken to be an order of the Tribunal and may be enforced accordingly. 

 

 
 
91B No right to representation 

A complainant or respondent in conciliation proceedings before the President cannot be 
represented by any other person, except by leave of the President. 

 
 
91C Amendment of complaint 

(1) If, at any time after a complaint is made and before the complaint is declined, 
terminated or otherwise resolved by the President, or referred to the Tribunal: 

(a) the person making the complaint seeks to amend the complaint, or 
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(b) the President becomes aware of information that could conveniently be dealt 
with as part of the complaint, 

 

the person making the complaint is to be offered the opportunity to amend the 
complaint. 

 

(2) An amendment may be made in writing but, if further written material is already in 
the possession of the President or the Board, the President may treat the written material 
as if it formed part of the complaint. 

 

(3) If a complaint is amended at any time, the respondent must be informed in writing 
by the President of the substance of the amendment and, if the effect of the amendment 
is to cause the complaint to be made against further or other persons, they must be 
informed in writing of the complaint as amended. 

 

(4) Section 89B applies to the amendment of a complaint in the same way as it applies 
to the making of a complaint. 

 

 
 
Subdivision 4–Declining of complaints during investigation 

 
 
92 President may must decline complaint during investigation 

(1) If at any stage of the President’s investigation of a complaint: 

(a) the President is satisfied that: 

(i) the complaint, or part of the complaint, is frivolous, vexatious, 
misconceived or lacking in substance, or 

 

(ii) the conduct alleged, or part of the conduct alleged, if proven, would 
not disclose the contravention of a provision of this Act or the 
regulations, or 

 

(iii) the nature of the conduct alleged is such that further action by the 
President in relation to the complaint, or any part of the complaint, is not 
warranted, or 

 

(iv) another more appropriate remedy has been, is being, or should be, 
pursued in relation to the complaint or part of the complaint, or 
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(1) If at any stage of the President’s investigation of a complaint the President is 
satisfied that the complaint, or part of the complaint, has been settled or resolved by 
agreement between the parties, the President may terminate the complaint, or part of 
the complaint. 

 

(2) If the President terminates a complaint, or part of a complaint, under this section, 
the complainant has no right under section 93A to require the President to refer the 
complaint, or part of the complaint, to the Tribunal. 

 

 
 
92B Withdrawal of complaint 

(1) A person who has made a complaint, other than a representative complaint, may at 
any time, by notice in writing lodged with the President, withdraw the complaint. 

 

(2) If the President receives a notice under subsection (1) signed by or on behalf of the 
complainant or, if more than one, all the complainants, the President is to terminate the 
complaint. 

 

(3) If the President receives a notice under subsection (1) signed by or on behalf of 
some, but not all, of the complainants, the President is to treat the notice as an 
amendment removing the names of those persons as complainants from the complaint. 

 

(4) The President is to give notice in writing of any decision by the President under this 
section to the complainant and respondent and to each person on whose behalf the 
complaint was made. 

 

(5) The President is not required to give a respondent notice of the President’s decision 
to terminate a complaint if the President had not given notice to the respondent that the 
complaint had been made. 

 

 
 
92C Abandonment of complaint 

(1) If a complainant has: 

(a) failed to respond to a request for documents or information, or 
 

(b) failed to give notice to the President of an address (or new address) at which 
he or she may be contacted, 
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the President may serve a notice on the complainant at his or her address last known to 
the President stating that, if a response is not received within 28 days, the complaint 
will be taken to be abandoned and the President will terminate the complaint. 

 

(2) If a complaint is taken to have been abandoned under this section, it may be revived 
if, within 12 months after the end of the 28-day period referred to in subsection (1), the 
complainant satisfies the President that: 

(a) he or she wishes to pursue the complaint, and 
 

(b) the failure relied on for the purpose of subsection (1) did not take place or 
ought reasonably to be excused, and 

 

(c) no undue prejudice would be caused to the respondent by reviving the 
complaint. 

 

 

 
 
93 Death of complainant or respondent does not terminate complaint 

(1) If a complainant dies before his or her complaint is finally determined, the complaint 
survives and the legal personal representative of the complainant: 

(a) may continue the carriage of the complaint, including any referral, review or 
appeal, and 

 

(b) the estate of the complainant is entitled to the benefit of any monetary sum 
ordered to be paid by the respondent in respect of the complaint. 

 

 

(2) If a respondent dies before any complaint against him or her is finally determined, 
the complainant may continue to pursue the complaint (including any referral, review 
or appeal) and any monetary sum ordered to be paid in respect of the complaint is 
payable from the estate of the respondent. 

 

 
 
Subdivision 6–Referral of complaints to Tribunal 

 
 
93A Referral of complaints to Tribunal at requirement of complainant 
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(d) is satisfied that all parties wish the complaint to be referred to the Tribunal and that 
it is appropriate in the circumstances to do so, 

 

the President is to refer the complaint to the Tribunal. 

 
[Note: The President may also refer a complaint to the Tribunal under section 90B (5).] 
 
 
94 Severing complaints 

If there is more than one complainant or respondent to a complaint, the President may, in 
dealing with the complaint under section 93B or 93C, if the President thinks fit, treat the 
complaint as a number of complaints by or against each such complainant or respondent. 

 
 
94A Form of complaint to be referred to Tribunal 

(1) If a complaint is referred to the Tribunal under this Division, the complaint is to 
comprise: 

(a) the original complaint lodged with the President, and 
 

(b) any amendment made pursuant to section 91C, and 
 

(c) any other documents or information obtained or recorded by the President 
that, in the opinion of the President, help to identify the subject-matter of the 
complaint or otherwise contain an allegation of a contravention of a provision 
of this Act or the regulations. 

 

 

(2) A complaint that is referred to the Tribunal is to be accompanied by a report relating 
to any investigation by the President of the complaint. 

 

 
 
Subdivision 7–Miscellaneous 

 
 
94B Calculation of time 

If a notice under this Division is given by post, a period calculated from the day on which the 
notice is given is taken to run from, and includes, the fourth day after the notice was posted. 

 
 
94C Delegation—officers of President 
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