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Hon. Robert Borsak MLC 
Chairman, Legislative Council Committee No.5 - Legal 
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Dear Chairman, 
 
I am pleased to provide a submission to the inquiry into the Road Transport 
Amendment (Mobile Phone Detection) Bill 2019. 
 
I have raised a particular issue - insertion of a sunset provision into the Bill - that the 
Committee might consider. 
 
Yours sincerely, 
 
Ian Faulks 
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Preamble 
 
1. The inquiry into the Road Transport Amendment (Mobile Phone Detection) Bill 2019 has 

the following Terms of Reference (ToR):  
That:  
(a) the provisions of the Road Transport Amendment (Mobile Phone Detection) 
Bill 2019 be referred to the Portfolio Committee No. 5 – Legal Affairs for inquiry 
and report,  
(b) the bill be referred to the committee upon receipt of the message on the bill 
from the Legislative Assembly,  
(c) that the committee report by Tuesday 12 November 2019, and  
(d) on the report being tabled, a motion may be moved immediately for the first 
reading and printing of the bill and that the bill proceed through all remaining 
stages according to standing and sessional orders. 

 
2. While the ToR is non-specific, the accompanying media release noted that: 

“If passed by the Parliament of New South Wales, the bill establishes a 
presumption that an object held by or resting on a driver in a photograph taken 
by an approved camera is a mobile phone for the purposes of a mobile phone use 
offence, unless the driver satisfies a court that the object was not a mobile 
phone.” 

 
3. The Road Transport Amendment (Mobile Phone Detection) Bill 2019has been introduced 

in response to community concern over the behaviour of drivers who choose to use a 
mobile phone while driving.  

 
4. The Road Transport Amendment (Mobile Phone Detection) Bill 2019 was specifically 

designed in response to both the failure of existing laws and punishments to effectively 
dissuade offenders from using a mobile phone when driving, and to allow the use of a 
novel camera technology in the detection of this illegal activity.   

 
Driver distraction 
 
5. A factsheet on mobile phone use and distraction, released by the Centre for Accident 

Research and Road Safety (CARRS-Q), Queensland University of Technology, in 
February 2017 (see attached) summarises the issues:  

• Driver distraction, including mobile phone use, is one of the main causes of road 
crashes, accounting for approximately 1 in 4 car crashes;  

• Approximately 84% of mobile phone users own a smartphone. The greater 
functionality of smartphones (e.g. social media, internet) means they have the 
greater potential to distract a driver. A NSW survey of 415 drivers found that 68% 
had read emails and 25% had updated their Facebook status or tweeted;  

• It is inattention rather than manual dexterity that is a crucial factor in increasing 
the risk of a crash whilst using a mobile phone 

 
Dealing with inappropriate and illegal mobile phone use 
 
6. Attempts to deal with inappropriate and illegal mobile phone use have centred around 

the development of restricting apps, in-vehicle aids, and device block-outs (remarks by 
Jannick at the National Roads and Traffic Expo, September 2019). Until recently, 



enforcement has not been a particularly effective solution, requiring significant use of 
manned police resources to monitor and detect drivers using mobile phones, primarily 
through on-road patrols. Some limited use has been made of camera technologies (e.g., 
photographing a driver using a mobile phone and then calling for a police interception 
further down the road.  

 
Acusensus 
 
7. A new technology solution for mobile phone enforcement of drivers has been developed 

by Acusensus, and has been trialled in New South Wales. In brief, the results of a trial 
deployment at two sites in metropolitan Sydney resulted in the screening of more than 
8.5 million vehicles in early 2019. More than 104,000 instances of illegal mobile phone use 
were detected. Clearly, the technology holds great promise for enforcement, and, more 
importantly, for initiating significant, safer behaviour change by drivers. 

 
8. Jannick, in remarks at the National Roads & Traffic Expo in Melbourne in September 

2019, noted that similar trial deployments had occurred in other jurisdictions in Australia 
and overseas, with similar success in offence detections. In fact, the technology can, in 
seems be used for detecting mobile phone offences, speeding offences, seat belt use 
offences (for occupants in the front seats), and to offences commonly detected by 
Automatic Number Plate Recognition technology such as unregistered vehicles. 

 
Reversal of onus of proof – a controversy 
 
9. The predominant issue raised in the debate over the Road Transport Amendment 

(Mobile Phone Detection) Bill 2019 concerns the reversal of onus of proof – if detected 
and prosecuted for a mobile phone offence, a driver challenging the prosecution must 
prove that the alleged phone was, in fact, not a phone. 

 
10. The Road Transport Amendment (Mobile Phone Detection) Bill 2019 will amend the 

Road Transport Act 2013 to establish a presumption that an object held by, or resting on, 
the driver of a vehicle in a photograph taken by an approved traffic enforcement device 
that is approved for mobile phone use offences is a mobile phone for the purposes of a 
mobile phone use offence, unless the driver satisfies the court that the object was not a 
mobile phone. 

 
11. It is unclear how a driver, subject to such an alleged offence, can prove the object was not 

a mobile phone when the notice of the alleged offence is mailed some days or weeks 
after the event. (Currently, with mobile phone offences being detected by police through 
on-road patrols, there is an interception and the matter can be put to further 
investigation through admissions by the driver or the police officer gathering further 
evidence). 

 
12. This issue was raised by the Legislative Review Committee in its Digest 6/57 at pp.4-5, 

after the Road Transport Amendment (Mobile Phone Detection) Bill 2019 had been 
introduced. It was raised again in the debates in the Legislative Assembly. It is likely to 
be the subject of submissions and evidence to this inquiry by the Portfolio Committee 
No. 5 – Legal Affairs. It is likely to feature in the future debates in the Legislative 
Council. 

 
 



 
Review – insertion of a sunset provision into the Bill 
 
13. It is recommended that a sunset provision be inserted into the Bill to allow for a review 

of the impact of the legislation. 
 
14. Such a procedure is not unheralded when innovative new road safety and traffic policing 

measures are introduced. For example, the Traffic Amendment (Street and Illegal Drag 
Racing) Act 1996 provided for new policing powers and penalties in dealing with 
instances of illegal street racing and illegal drag racing.  The Act included a statutory 
provision for STAYSAFE Committee to review the operation of the Act. In his Second 
Reading speech, the then Minister for Police, the Hon. Paul Whelan MP, indicated that: 

“[The]... Bill has been introduced by the Government to address serious and well-
founded community concerns. In some parts of the State unlawful and extremely 
dangerous practices are engaged in by drivers of motor vehicles, often in large 
groups. These practices include illegal racing on public streets, burnouts, 
doughnuts and other dangerous practices which put at risk the lives of those 
undertaking them, spectators and, most importantly, other members of the 
public using those streets. The ordinary process for dealing with offenders using 
vehicles has proved to be an inadequate deterrent to these people despite the 
very positive efforts of the police and the Roads and Traffic Authority to address 
the problem ....” 

       The Minister stated: 
 “This is innovative legislation. It is designed to address a serious problem in our 
community in an innovative manner. Because of this, the bill provides a sunset 
clause six months after commencement. It also provides for ongoing monitoring 
of the effectiveness of the legislation by the STAYSAFE Committee.” 

 
15. An inquiry was conducted successfully by the STAYSAFE Committee, and the 

Committee reported in 1997, recommending that the legislation continue. Parliament 
accepted this recommendation, and the street racing provisions remain in force to this 
day. 

 
16. I see no reason to not adopt a similar process for the Road Transport Amendment 

(Mobile Phone Detection) Bill 2019. While respecting the prerogative of the Portfolio 
Committee No. 5 – Legal Affairs to determine specific details of such a sunset provision, I 
would suggest that:  

• a 12-month period apply to the sunset provision (this will allow for the purchase 
and deployment of the new enforcement technology, expected by December 
2019);  

• that Transport for NSW and NSW Police commission a relevant research 
organisation to design and collaborate in the data collection and analyses relating 
to the policing, the technology, the  legal outcomes, and the safety outcomes of 
the new enforcement tool; and,  

• a relevant parliamentary committee inquire and report into the operation of the 
legislation prior to the elapse of the sunset provision. 

 
 








