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• the use of evidence given by an accused under compulsion; and
• the powers of investigators.

For instance, evidence which was previously held to be illegally obtained could 
subsequently be deemed to have become lawfully obtained under subsequent 
amendment to the law of evidence, and therefore now be potentially admissible. 

It could also be possible that changes to an offence whereby proof is facilitated by the 
inclusion of a deeming provision, or a change in onus or standard of proof or the 
inclusion of a list of factors to be taken into account by the court would also be 
considered to be a substantive change to the law of evidence. 

These amendments would mean that there will be an additional consideration for the 
Legislature in introducing all new legislative amendments, as to whether the change 
is caught by this provision, and whether the change needs to expressly exclude double 
jeopardy. This will create an unnecessary consideration when otherwise important or 
uncontroversial legislative changes are required. Therefore, the effect of the proposed 
double jeopardy changes could be more wide- ranging than currently contemplated by 
the proposed Bill. 

In my submission there is a real possibility that this amendment will unfairly impact a 
significant number of completed cases. More worrying is the level of uncertainty it 
would bring to the principal of finality on future proceedings. This concern is amplified 
in the scenario where a case results in an acquittal and there is a call, based on the 
facts of that case, to change an evidentiary law. A change in the law of evidence, 
unless the change is expressly made not be retrospective, will enliven the provision 
and subject the acquitted person to a re-trial. This scenario is tantamount to the 
executive using prosecution as "an instrument of oppression". 15 Section 105(1AA) and 
(1AB) exemplify this point, as the provisions are clearly aimed at addressing a 
particular case. 

I also note that the over representation of indigenous persons in the criminal justice 
system means that proportionally this population is more likely to be impacted by this 
change. 

Conclusion 

The ODPP does not support this Bill. 

Office of the Dire�tor of Public Prosecutions 

28 June 2019 

1 s The Queen v Carroll [2002] HCA 55 par 22.
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