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Rev the Hon Fred Nile MLC 
Chair 
Inquiry into the impact of the WestConnex Project  
Public Accountability Committee 
Legislative Council 
Parliament of New South Wales 
Macquarie Street 
SYDNEY NSW 2000 

Dear Mr Nile 

Submission – Inquiry into the impact of the WestConnex Project 

Thank you for the opportunity to provide this submission. 

This submission is to assist the Public Accountability Committee understand the role of the Valuer 
General in the compulsory acquisition of property for the WestConnex Project. 

Please refer to the Terms of reference 1(d) the compulsory acquisition of property for the project. 

Valuer General’s role in the compulsory acquisition process 

The Valuer General is an independent statutory officer, appointed by the Governor of New South 
Wales. 

This independence is important so there is clear separation between the acquisition of land by 
government for a public purpose and the determination of compensation to be paid to the land 
owner1. 

The Valuer General only becomes involved in the compulsory acquisition process when agreement 
to purchase the land cannot be reached between a land owner and an acquiring authority. 

When a land owner and an acquiring authority are unable to negotiate the purchase of the land, an 
acquiring authority can compulsorily acquire land for a public purpose. 

The Valuer General is required by the Land Acquisition (Just Terms Compensation) Act 1991 to 
independently determine the amount of compensation to be offered by the acquiring authority to the 
land owner. 

Importantly, the Valuer General does not act for either the land owner or the acquiring authority. 

The Valuer General is responsible for: 
 ensuring land owners are fairly compensated when their land is compulsorily acquired 

 providing an independent, fair and transparent process for determining the amount of 
compensation. 

I have included a copy of the brochure Compulsory Acquisition NSW Valuer General’s role (TAB A). 
This brochure is provided to land owners following the issue of the proposed acquisition notice.

                                                            
1 References to “land owner” also refer to lessee interests.  
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Compulsory acquisition legislation 

The Land Acquisition (Just Terms Compensation) Act 1991 (the Act) requires the Valuer General to 
determine compensation where land is compulsorily acquired (section 47). 

Compensation must be determined in accordance with the Act. 

Section 54 of the Act requires that compensation must be such amount, having regard to all relevant 
matters under Part 3, to justly compensate the land owner for the acquisition of the land. 

The relevant matters in determining compensation are: 

 the market value of the land 

 any special value to the land owner 

 any loss attributable to severance 

 any loss attributable to disturbance 

 the disadvantage resulting from relocation 

 any increase or decrease in the value of any other land owned by the land owner at the date 
of acquisition, which adjoins or is severed from the acquired land by reason of the carrying out 
of, or the proposal to carry out, the public purpose for which the land was acquired. 

Valuer General Policies 

The Valuer General sets the standards and policies for the determination of compensation. 

The policy Compensation following compulsory acquisition guides valuers on the methods to use, 
and factors to consider, when determining compensation for the compulsory acquisition of land or an 
interest in land. The policy also addresses transparency and communications with land owners. 

This policy was first issued in December 2014 and so was in place to guide the compulsory 
acquisition process for the majority of determinations of compensation for WestConnex. The policy 
was updated in August 2017 following amendments to the Land Acquisition (Just Terms 
Compensation) Act 1991 and administrative changes to address the Government response to the 
Review of the NSW Land Acquisition (Just Terms Compensation) Act 1991 and Housing Acquisition 
Review. 

The current policy (2017) and previous policy (2014) are attached (TAB B). 

Customer Service 

The Valuer General’s approach when determining compensation is based on openness and 
fairness. Land owners are encouraged to ask questions, provide information and clarify concerns 
during the determination of compensation process. 

Valuers representing the Valuer General are required to contact the land owner or their 
representative in all compulsory acquisition matters. Conferences are available at any time during 
the determination of compensation as well as after the determination of compensation is issued. 

Role of Valuation Services 

Valuation Services, part of Property NSW, manages the determination of compensation process on 
behalf of the Valuer General, under delegation. Section 8 of the Valuation of Land Act 1916 provides 
for the Valuer General to delegate functions (other than this power of delegation). 

A specialist Just Terms Compensation unit exists within Valuation Services which manages the 
compensation process and determines compensation on behalf of the Valuer General.  

Generally the valuations for determinations of compensation are undertaken by contract valuers. 
The valuations are reviewed by senior valuers within Valuation Services who check all aspects of the 
valuation including the assessment of the market value of the land and supporting sales evidence 
before the valuation is used for determining compensation. 
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Key responsibilities of the unit include to: 

 determine compensation under delegation from the Valuer General 

 ensure determinations of compensation comply with legislation, policies, professional 
standards and delegations 

 ensure determinations are accurate, consistent and supported by evidence 

 ensure the decisions made in determining compensation are fair, transparent and accessible 
to the relevant parties 

 ensure land owners understand the compulsory acquisition process and the role of the Valuer 
General 

 provide land owners with a procedurally fair and transparent process, with the opportunity to 
ask questions and raise concerns. 

Compulsory Acquisition Process  

Prior to the Valuer General’s involvement in the compulsory acquisition process, there is usually a 
negotiation period between the land owner and the acquiring authority. 

Amendments to the Land Acquisition (Just Terms Compensation) Act 1991 made following the 
Government response to the Review of the NSW Land Acquisition (Just Terms Compensation) Act 
1991 and Housing Acquisition Review provided a fixed six month negotiation period prior to the 
issue of the proposed acquisition notice (PAN). This change commenced from 1 March 2017. 

The issue of a PAN by an acquiring authority initiates the Valuer General’s involvement in the 
compulsory acquisition process. At this time, Valuation Services will contact the land owner to 
explain the Valuer General’s role, provide information and introduce their coordinator who is their 
contact point throughout the process and will assist with answering questions, providing information 
and organising conferences. 

During the PAN period there is further opportunity for land owners and the acquiring authority to 
reach agreement and negotiate the sale of the property. If agreement is reached, the Valuer General 
immediately stops work on a matter. 

If the acquisition of land cannot be finalised through negotiation, the land is compulsorily acquired by 
the acquiring authority. This occurs when the acquiring authority publishes an acquisition notice in 
the NSW Government Gazette. 

With publication of the gazette notice, the Valuer General is required to provide the determination of 
compensation to the land owner and acquiring authority within 45 days. 

Determination of Compensation Process 

When assessing the amount of compensation, a full valuation report is prepared. The report:  

 shows what has been considered by the valuer which may include other professional reports 
or advice 

 addresses the concerns recorded by the land owner on the section 39 claim for compensation 
form 

 addresses any other valuation issues raised by either the land owner or acquiring authority 
during the valuation process 

 resolves any reasonable doubt in relation to the determination of compensation in favour of 
the land owner 

 explains how the amount of compensation was determined.  

During the determination of compensation process, the valuer responsible for preparing the 
valuation report will inspect the property with the land owner, or their representative, and address 
issues and concerns. 

The Valuation Services coordinator is available to discuss issues with the land owner or their 
representative, and the acquiring authority at any time during the process. This presents opportunities 
to provide additional submissions, discuss concerns, ask questions and, where possible, attempt to 
settle any disagreements over matters of fact prior to the determination being made. 
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When compensation is being determined, information provided by both the land owner and the 
acquiring authority as well as reports independently requested on behalf of the Valuer General are 
considered. 

All information considered in the determination of compensation process is exchanged between the 
parties. 

In December 2016, the Valuer General commenced phasing in the issue of a preliminary valuation 
report showing the amount of compensation, to both the land owner and acquiring authority for 
consideration and feedback. 

As determinations of compensation are a final decision, parties are encouraged to make 
submissions, clarify and where possible, resolve any issues prior to completion of the determination. 
Conferences are available throughout the determination process including following the issue of the 
determination. 

After any feedback or concerns about the preliminary valuation report have been addressed and 
finalised, the Valuer General’s delegate determines compensation.  

The determination of compensation and valuation report is then issued to the land owner and the 
acquiring authority. The issue of the determination of compensation and valuation report is the final 
part of the Valuer General’s formal role in the determination of compensation process.  

Determination of compensation 

The determination of compensation shows the amount of compensation as determined by the Valuer 
General, payable by the acquiring authority to the land owner. 

The acquiring authority must issue the land owner with a compensation notice with the determination 
of compensation.  

The notice also advises the land owner that they have the right to object to the amount of 
compensation offered. 

WestConnex Projects 

Roads and Maritime Services (RMS) is the acquiring authority for the WestConnex project and is 
responsible for the management of the acquisition process.  

The Valuer General’s involvement with WestConnex started in September 2014. There are a small 
number of matters still to be resolved.  

The Valuer General has commenced or completed determinations of compensation that were part of 
the following projects associated with WestConnex: 

1. WestConnex & WestConnex Stage 2 
2. WestConnex Motorway Stage 2B 
3. WestConnex M4 East Motorway 
4. WestConnex Motorway Stage 1(b) M4 East 
5. WestConnex Motorway Stage 2 M5 East Airport Link 
6. M5 East Airport Link Stage 2 
7. WestConnex M5 Motorway 
8. WestConnex Motorway Stage 2 
9. WestConnex Stage 2 M5 Motorway New 
10. WestConnex (M5 East) Motorway 
11. WestConnex Stage 3 – M4-M5 Motorway 
12. WestConnex Enabling Roads Project 
13. WestConnex Stage 3 – M4-M5 Motorway Link Project 

  









3

 Contents
 NSW Valuer General’s role 4

 Valuation Services 5

 Who acquires land 5

 Acquisition by negotiation and agreement 5

 Compulsory acquisition process 5
 Proposed acquisition notice 5

 Section 39 claim for compensation 6

 Acquisition notice 7

 Determination of compensation 7

 Compensation notice 9

 Agreement with determination 9

 Disagreement with determination 11

 Owner initiated acquisition in cases of hardship 11

 Accessing expert valuation advice 12

 Contact us 12

 Definition of terms - section 39 claim for compensation 13

02
03



 
 

4

NSW Valuer General’s role
Governments acquire land and interests in land for public purposes*. They 
may acquire the whole property, part of a property or an interest in the land 
including easements for power lines, sewer or water.

In NSW, the acquisition of land is undertaken in accordance with the Land 
Acquisition (Just Terms Compensation) Act 1991.

Most land is acquired through negotiation. Compulsory acquisition occurs 
when a purchase cannot be made by agreement.

Valuer General
The Valuer General is appointed by 
the Governor of New South Wales 
as a statutory officer and acts 
independently of both State and 
local government.

This independence is important so 
there is a separation between the 
acquisition of land by government 
for a public purpose and the 
determination of compensation.

Valuer General’s 
responsibilities 
When an acquiring authority** and 
land owner*** are unable to negotiate 
the purchase of the land, an 
acquiring authority can compulsorily 
acquire land for a public purpose.

The Valuer General is required by 
the Land Acquisition (Just Terms 
Compensation) Act 1991 (the Act) to 
independently determine the amount 
of compensation to be paid by the 
acquiring authority to the former 
land owner. 

Importantly, the Valuer General does 
not act for either the land owner or 
the acquiring authority.

The Valuer General is responsible for:

• ensuring land owners are fairly 
compensated when their land is 
compulsorily acquired

• providing an independent, fair 
and transparent process for 
determining the amount of 
compensation.

* reference to “acquisition of land” will also include interests in land.
** government organisation acquiring land.
*** land owner includes anyone with an interest in the land.

The Valuer General’s approach when 
determining compensation is based 
on openness and fairness.

 • Land owners are encouraged to 
ask questions, provide information 
and clarify concerns.

 • All valuation information 
considered when determining 
compensation is shared between 
the land owner and acquiring 
authority.

 • The preliminary report showing 
the amount of compensation 
is provided to both the land 
owner and acquiring authority 
for consideration and feedback 
before the final determination of 
compensation is issued.
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Valuation Services, part of Property 
NSW, manages the valuation system 
on behalf of the Valuer General. The 
Valuer General sets the standards 
and policies for the determination of 
compensation and oversees the work 
of Valuation Services.

Who acquires land
In NSW, state and local government 
organisations, including state owned 
corporations, can acquire land for 
public purposes. The government 
organisation acquiring the land 
is commonly called the acquiring 
authority.

The acquiring authority manages 
the acquisition process including all 
negotiations with the land owner.

Acquisition by agreement
The Act encourages the acquiring 
authority to purchase the property 
by agreement. When a property is 
acquired by agreement, the acquiring 
authority and the land owner agree 
on the amount of compensation, and 
the Valuer General is not involved.

The majority of land acquisitions by 
government are made by negotiation 
and agreement.

A period of six months is generally 
set for negotiation and purchase 
by agreement before compulsory 
acquisition can commence. At least 
one face to face meeting must 
be held between the land owner 
and acquiring authority during the 
negotiation period.

When negotiating the amount of 
compensation to be paid, section 
55 of the Act lists relevant matters 

to be considered. These are the 
same whether the acquisition is by 
negotiation and agreement (except 
hardship cases, Division 3 of the Act) 
or by compulsory acquisition. The 
requirements of section 55 are listed 
on page 8.

To assist land owners during this 
negotiation process, the acquiring 
authority will cover reasonable costs 
associated with the negotiation 
including professional valuation and 
legal advice. The acquiring authority 
can advise what are considered 
reasonable costs.

The Act provides for compensation 
to be in the form of land or the 
carrying out of works if agreed to 
between the land owner and the 
acquiring authority.

Compulsory acquisition
Proposed acquisition notice

When land cannot be acquired 
by agreement, the Governor of 
New South Wales can approve the 
compulsory acquisition of the land. 

The issue of the proposed acquisition 
notice to the land owner by the 
acquiring authority is the first formal 
step in the compulsory acquisition 
process. 

The acquiring authority is also 
required to notify the Valuer General 
of the proposed acquisition.

Valuation Services on behalf of 
the Valuer General now becomes 
involved in the acquisition process. A 
coordinator is appointed to help you 
with the process and assist you with 
any questions or concerns.



 
 

6

Our communication

After the proposed acquisition notice 
is issued, Valuation Services will write 
to you to:

• explain the Valuer General’s 
role and determination of 
compensation process

• introduce your coordinator who 
can assist you with answering 
questions, providing information 
and organising conferences

• advise you about accessing 
professional assistance 

• remind you to complete your 
claim for compensation (section 
39 claim for compensation form). 

An acquiring authority cannot 
compulsorily acquire land unless a 
proposed acquisition notice has been 
given to the land owner.

The proposed acquisition notice 
includes:

• a description of the land

• the authority of the State 
proposing to acquire the land

• the period of time in which 
the land will be compulsorily 
acquired.

The land owner and acquiring 
authority can continue to negotiate 
the purchase during this stage of the 
compulsory acquisition process. If 
agreement is reached, the acquisition 
may be finalised by a contract and 
transfer or a formal agreement under 
section 30 of the Act. 

In some cases, following receipt 
of the proposed acquisition notice 

Valuation Services will commence 
work on the determination of 
compensation before the land is 
compulsorily acquired. This may 
include preliminary discussions 
with land owners. No valuation 
information is shared at this time 
as the land owner and acquiring 
authority may still reach agreement. 

Early commencement assists with 
meeting statutory time frames for 
the delivery of the determination of 
compensation and gives land owners 
time to provide information and have 
their issues and concerns addressed.

Section 39 claim for compensation form

This form is to be completed by 
the land owner after the proposed 
acquisition notice has been issued by 
the acquiring authority. 

When completing the form 
land owners should include the 
information, issues and concerns they 
want the valuer to consider when 
completing the valuation report for 
the determination of compensation.

Land owners should provide their 
completed form to:

Property NSW
Valuation Services 
Just Terms Compensation 
PO Box 252  
PARRAMATTA NSW 2124 

Just_Terms@property.nsw.gov.au

Section 39 forms are available from 
the acquiring authority or from   
www.valuergeneral.nsw.gov.au 

For more information about the section 
39 claim for compensation form go to 
page 13.
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Acquisition notice

If the acquisition of land cannot be 
finalised through negotiation, the 
land is compulsorily acquired by the 
acquiring authority.

This occurs when the acquiring 
authority publishes an acquisition 
notice in the NSW Government 
Gazette.

This normally occurs after 90 days 
(and up to 120 days) from the issue 
of the proposed acquisition notice.

When an acquisition notice is 
published, it means:

• the Governor of New South 
Wales has approved the 
compulsory acquisition of land

• the Valuer General is required 
to make a determination of 
compensation

•  ownership of the land transfers 
to government.

However, the land owner is generally 
entitled to remain in occupation of 
any building that was their principal 
place of residence or business for 
three months, unless a shorter 
period of time is approved by the 
minister responsible for the acquiring 
authority.

Enquiries concerning occupation 
after the acquisition should be made 
with the acquiring authority.

Determination of compensation

When land has been compulsorily 
acquired, the Valuer General is 
required to independently determine 

the amount of compensation the 
acquiring authority must pay the land 
owner. 

When assessing the amount of 
compensation, a full valuation 
report is prepared by a qualified, 
experienced and independent valuer 
who has no conflict of interest.

The report:

• shows what has been considered 
by the valuer

• addresses the concerns recorded 
by the land owner on the section 
39 claim for compensation form

• addresses any other valuation 
issues raised by either the land 
owner or acquiring authority 
during the valuation process

• resolves any reasonable doubt 
in relation to the determination 
of compensation in favour of the 
land owner

• explains how the amount of 
compensation was determined.

All valuation information provided by 
the land owner, acquiring authority 
or sourced by the Valuer General 
for the valuation report will be 
shared between the land owner and 
acquiring authority.

Independent quality assurance is 
undertaken by senior valuers on 
behalf of the Valuer General who 
review the valuation report, checking 
all aspects of the determination 
including the assessment of the 
market value of the land and 
supporting sales evidence. 
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Valuers must consider:

• the requirements of section 
55 of the Act which sets out 
the relevant matters to be 
considered:

(a) the market value of the land on 
the date of its acquisition

(b) any special value of the land to 
the person on the date of its 
acquisition

(c) any loss attributable to 
severance

(d) any loss attributable to 
disturbance

(e) disadvantage resulting from 
relocation (formerly called 
solatium)

(f) any increase or decrease in 
the value of any other land 
of the person at the date of 
acquisition which adjoins or is 
severed from the acquired land 
by reason of the carrying out 
of, or the proposal to carry out, 
the public purpose for which 
the land was acquired

Definitions for these terms are on page 13  
under section 39 claim for compensation form.

• all information provided by the 
land owner 

• all information provided by the 
acquiring authority.

Our communication 

After the land has been compulsorily 
acquired, Valuation Services will write 
to you:

• about determining the amount of 
compensation 

• to share all valuation information 
used in the valuation report 

• about how to get more 
information or have a conference. 

You are encouraged to ask questions, 
raise concerns and provide 
information during the valuation 
process.

Conferences

Conferences are available throughout 
the process to resolve issues and 
concerns before the determination 
of compensation is issued. These can 
be arranged through the appointed 
coordinator.

Preparing the valuation report

The valuer preparing the valuation 
report must contact:

• you or your representative 

 This contact is an opportunity 
for you to discuss your claim for 
compensation form, raise any 
issues, ask questions and provide 
any further information you would 
like considered as part of the 
claim. 

 The valuer will also be able to 
assist with information about the 
determination of compensation 
process.
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• the acquiring authority to discuss 
any issues they would like 
considered when undertaking the 
valuation.

All valuation information considered 
for the valuation report is shared 
between the parties.

Preliminary valuation report

Before the determination of 
compensation is finalised, Valuation 
Services  will send you and the 
acquiring authority the preliminary 
valuation report to review. The report 
shows the amount of compensation 
and how it was determined. You have 
15 days to provide feedback.

As determinations of compensation 
are a final decision, any concerns 
should be addressed before the 
determination of compensation is 
issued.

Issuing the determination of 

compensation

After the preliminary valuation 
report has been finalised Valuation 
Services issue the determination of 
compensation (example on page 10) 
together with the valuation report to 
you and the acquiring authority.

The issue of the determination of 
compensation and valuation report is 
the final part of the Valuer General’s 
formal role in the determination of 
compensation process.  

Valuation Services are available to 
answer any questions about the 
valuation report and determination of 
compensation.

Determination of compensation

The determination of compensation 
shows the amount of compensation 
payable as determined by the 
Valuer General and includes the full 
valuation report.

Time frame

The Valuer General is required 
to provide the determination of 
compensation to the land owner and 
acquiring authority within 45 days. 
An extension to this time frame can 
be approved by the minister. 

Compensation notice

The acquiring authority must issue 
the land owner with a compensation 
notice which includes the 
determination of compensation.

The compensation notice officially 
notifies the land owner that the land 
has been compulsorily acquired and 
provides the offer to pay the amount 
of compensation determined by the 
Valuer General. 

The notice also advises the 
land owner that they have the 
right to object to the amount of 
compensation offered.

Agreement with determination

When the land owner agrees to the 
amount of compensation determined, 
the acquiring authority is required to 
pay the amount to the land owner 
within 28 days of receipt of a deed of 
release.
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 o stamp duty costs reasonably 
incurred (or that might 
reasonably be incurred) by 
those persons in connection 
with the purchase of land for 
relocation (but not exceeding 
the amount that would be 
incurred for the purchase of 
land of equivalent value to the 
land compulsorily acquired),

o financial costs reasonably 
incurred (or that might 
reasonably be incurred) by 
those persons in connection 
with the discharge of a 
mortgage and the execution 
of a new mortgage resulting 
from the relocation (but not 
exceeding the amount that 
would be incurred if the 
new mortgage secured the 
repayment of the balance 
owing in respect of the 
discharged mortgage),

o any other financial costs 
reasonably incurred (or that 
might reasonably be incurred), 
relating to the actual use of the 
land, as a direct and natural 
consequence of the acquisition.

• disadvantage resulting from 
relocation (formerly called 
solatium) is compensation 
to a person for non-financial 
disadvantage resulting from 
the necessity of the person to 
relocate his or her principal 
place of residence (home) as 
a result of the acquisition. The 
maximum amount is set by the 
NSW Government. In assessing 
the amount of compensation 

for disadvantage resulting 
from relocation all relevant 
circumstances are to be taken 
into account, including:

o the interest in the land 
of the person entitled to 
compensation, and

o the length of time the person 
has resided on the land (and 
in particular whether the 
person is residing on the land 
temporarily or indefinitely), and

o the inconvenience likely to be 
suffered by the person because 
of his or her removal from the 
land, and

o the period after the acquisition 
of the land during which 
the person has been (or will 
be) allowed to remain in 
possession of the land.

• any increase or decrease in 
adjoining land is any increase 
or decrease in the value of any 
other land owned by the land 
owner at the date of acquisition, 
which adjoins or is severed from 
the acquired land by reason of 
carrying out of, or the proposal 
to carry out, the public purpose 
for which the land was acquired.
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acquisition of land or an interest in land.

How Land may be acquired by an authority of the State for a public 
purpose when the land is not available for sale. The Valuer General 
determines compensation when an agreement for the purchase of 
the land cannot be reached between the land owner and the 
acquiring authority. 

Valuers assist the Valuer General in this task by investigating and 
assessing the amount of compensation payable.

Compensation is assessed in accordance with the Land Acquisition 
(Just Terms Compensation) Act 1991 (Land Acquisition Act).

Why This policy will ensure that:

land owners are justly compensated for the acquisition of land
compensation offered to land owners is in line with the Land 
Acquisition Act.
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Compensation following compulsory acquisition Policy

1 Policy

1.1 Scope

Compulsory 
acquisition of land

land owner

public purpose

Where land is required for a public purpose an authorised 
acquiring authority will negotiate with the land owner to 
purchase the land. If the owner and the authority cannot come 
to an agreement on the compensation to be paid, the 
acquiring authority can compulsorily acquire the land.

The land is compulsorily acquired through publication of the 
acquisition in the government gazette, at which time 
ownership passes to the acquiring authority.

1.2 Assessing compensation

Interest in land

easement

fee simple in possession

interest in land

Land for which compensation is assessed includes any 
interest in land.

Interest in land means:

a legal or equitable estate or interest in the land, or
an easement, right, charge, power or privilege over, or in 
connection with, the land.

An interest in land which may be entitled to compensation can 
include:

the owner of the fee simple
the interest of a beneficiary of an easement, right of way or 
restriction of user over land
a lessee’s interest in the land
the interest of a business operating under a lease or 
tenancy agreement on the land 
anyone having a legal financial interest in the land.

Generally, the acquiring authority will identify all compensable 
interests. However, if you identify an interest that has not 
already been identified you must notify the Valuer General’s 
delegate who will notify the acquiring authority of that interest. 
You will be provided with advice on how to proceed with the 
determination from that point.

As a rule, you must only consider the interest of a tenant 
where a clearly defined tenancy arrangement is in place. This 
can be a legally executed lease that is current or expired. It 
may also be a verbal agreement to occupy between two 
parties.

Tenancies at will or holding over on an expired lease need to 
establish the probability a new lease would be agreed for that 
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Compensation following compulsory acquisition Policy

ethics and code of conduct. It must be noted that fees for 
professional services will vary and the land owner cannot be 
expected to have expertise in this area. 

Whether the cost themselves are reasonable or exorbitant 
must be considered on a case by case basis. If the costs are 
thought to be exorbitant, proof may then be required. Where 
there is doubt, instructions and itemised accounts for the 
professional services should be obtained to confirm the 
appropriateness of the fees. Professional fees can also be 
vetted through professional associations such as the Law 
Society. 

Where costs have been incurred by the land owner you must 
determine if the costs are reasonable by considering: 

whether documentary evidence has been provided
whether they are within a reasonable range of similar costs
incurred for similar services in the market.

Professional fees 
must relate to 
acquisition

Professional fees for services such as solicitors and valuers 
must relate directly to the acquisition and not to possible 
future actions taken by the land owner. It is reasonable for the 
land owner to claim for costs directly associated with advice 
prior to the determination of compensation and to also include 
costs for advice after the determination. Post determination 
advice should be limited to the professional explaining the 
outcome of the determination and the land owner’s further 
rights and opportunities for appeal. 

No amounts should be assessed for possible future court 
action which may or may not eventuate. If court action does
occur the land owner will have a further opportunity to have 
costs considered.

5. Disadvantage 
resulting from 
relocation

The disadvantage resulting from relocation is compensation to 
a person for non-financial disadvantage resulting from the 
necessity of the person to relocate his or her principal place of 
residence (home) as a result of the acquisition.

The maximum amount payable for the disadvantage resulting 
from relocation is set by the State Government and adjusted 
annually. It is published in the NSW Government Gazette in 
late February each year. 

In assessing the amount of compensation for the 
disadvantage resulting from relocation you must consider the 
NSW Government’s Guidelines Determination of 
compensation for disadvantage resulting from relocation.

7
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6. Increase or 
decrease in the 
value of other land

When you determine compensation you must have regard to 
any increase or decrease in the value of land held by the land 
owner which adjoins or is severed from the acquired land due 
to the public purpose for which the land was acquired.

Where the value of such land is increased, because it has 
benefited from the public purpose, you must reduce the 
amount of compensation by the amount of that increase in 
value.

The value of the land may be reduced due to the impact of the 
public purpose on that land or due to its inability to be used for 
its previous existing use because it has been severed from 
the acquired land. In this case you must increase the 
compensation payable by the reduction in value.

1.3 Exclusions - compensation

Where the market 
value reflects an 
unrealised 
potential of land

highest and best use

Market value must assume the highest and best use of the 
land.

In accordance with section 61 of the Land Acquisition Act 
when you assess the market value of land based on the 
potential use of the land rather than the current use of the 
land, you must not include:

any financial advantage that would necessarily have been 
forgone in realising that potential, and 
any financial loss that would necessarily have been 
incurred in realising that potential.

In other words if the valuation is made for a higher use and 
not on the current use, a claim cannot be made for costs that 
would arise from the loss of the current use. To do so would 
be double recovery. 

Where you assess market value on the basis of a higher 
potential use rather than the current use and the existing 
improvements add no value for that higher use, relocation 
costs are not paid.

For section 61 to apply, the potential higher use should be 
achievable within a reasonable timeframe.

Future profits Lost profit for a business can be considered as a disturbance 
item, for the reasonable time it takes to relocate and re-
establish a business.
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No compensation is to be determined for lost future profits 
upon the extinguishment of a business as compensation will 
be for the market value of the business. See section 1.4, 
Compensation where a business is affected. 

No compensation is to be determined for lost future profits 
due to the unrealised potential of land. Such potential is 
contained within market value.

Owner initiated 
acquisition in 
cases of hardship

environmental planning 
instrument

A land owner of land reserved for a public purpose under an 
environmental planning instrument or given written notice by 
an authority that land is designated for future acquisition, can 
ask the responsible authority to acquire the land.

To acquire the land the acquiring authority must be of the 
opinion that the owner will suffer hardship if there is any delay 
in the acquisition of the land under the Land Acquisition Act 
(section 24). An owner suffers hardship if:

(2) (a) the owner is unable to sell the land, or is unable to sell the land 
at its market value, because of the designation of the land for 
acquisition for a public purpose, and

(b) it has become necessary for the owner to sell all or any part of the 
land without delay: 

(i) for pressing personal, domestic or social reasons, or

(ii) in order to avoid the loss of (or a substantial reduction in) the 
owner’s income.

(3)  However, if the owner of the land is a corporation to which this 
Division applies, the corporation does not suffer hardship unless it has 
become necessary for the corporation to sell all or any part of the land 
without delay: 

(a) for pressing personal, domestic or social reasons of an individual 
who holds at least 20 per cent of the shares in the corporation, or

(b) in order to avoid the loss of (or a substantial reduction in) the 
income of such an individual.

If a land owner makes an application for hardship that is not 
accepted by the acquiring authority, they have the right to 
a merits-based review of the decision. This review would be 
undertaken by a suitably qualified independent person 
appointed by the Minister for Finance, Services and Property. 
The decision of the reviewer is final.

Under the hardship provision there is discretion as to whether 
to take into account:

special value 
severance 
disturbance and
the disadvantage resulting from relocation.

9
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Where compensation is paid for disturbance, the full costs
actually, or likely, to be incurred will form the basis of 
compensation, irrespective of a land owner’s circumstances in 
relation to GST. Where disturbance is based on the 
extinguishment of a business, it will reflect the value of the 
business as a going concern and, consequently, there is no 
liability for GST.

However, where the valuer uses a hypothetical development 
model to determine the market value of land subject to 
acquisition, the treatment of GST as a cost in the actual 
development needs to be considered.

Compensation 
where a business 
is affected

Compensation related to a business which is located on the 
acquired land is considered as a loss attributable to 
disturbance.

In determining the amount of compensation where a business 
is affected you need to consider the NSW Government’s
Guidelines ‘Determination of compensation following the 
acquisition of a business’.

Each land owner’s circumstances will be different. If you 
consider the guidelines do not address a particular situation 
the matter should be referred to the Valuer General’s delegate 
for direction. 

1.5 Valuation methods used to determine market value

Direct comparison Direct comparison involves comparing market evidence with 
the subject property. Direct comparison is usually the primary 
method of valuation.

Use the direct comparison method to determine the market 
value of the property. When using this method you must:

establish the highest and best use of the land
consider all directly comparable market evidence 
consider all factors that influence the property’s market 
value such as the land’s location, size and shape, 
permitted uses and the condition and style of any buildings
use an evidence based approach to make any adjustments 
between the market evidence and subject property.

Summation 
method

When using the summation method you must individually
value the component parts of the land, including the added 
value of the improvements on the land to obtain the property’s 
market value.
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When analysing sales you should place the greatest weight 
on sales of properties with similar characteristics. Sales that 
have different characteristics or occur further in time from the 
valuation date will need to be adjusted to take those
differences into account. All adjustments need to be 
rationalised. Sales analysis should be supported by 
photographs.

Care should be taken to avoid using sales which reflect an 
impact of the proposed public works, whether positive or 
negative. It may be necessary, where the impact of the public 
work is widespread, to obtain sales from other locations
which, historically, have reflected similar value levels. 

Rental analysis is required where the property or interest is 
valued using the capitalisation method. Sales showing rental 
returns and capitalisation rates are required to support the 
rental basis and applied capitalised values.

1.7 Communications

Transparency It is important that the process is transparent and that all 
stakeholders have:

input into the process
access to relevant material
the opportunity to scrutinise and query that material.

Valuation Services 
Coordinator

Valuation Services is to appoint a coordinator to assist the
land owner through the determination process.

The coordinator is to be available to discuss issues with the 
land owner or their representative and the acquiring authority
at any time during the process. This presents opportunities to 
provide additional submissions, discuss concerns, ask 
questions and where possible, attempt to settle any 
disagreements over matters of fact prior to the determination 
being made.

Independent
advice

Where required you should obtain independent professional 
advice.

However, there may be times when using advice already 
provided by either the land owner or acquiring authority is 
appropriate. For example:

where the parties agree to rely on the advice of one 
professional
where it is unlikely for the advice to be subject to opinion 
and is likely to be consistent no matter which professional 
provided such advice

17
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where there is a very limited field of expertise and the best 
advice is considered to have been obtained.

All professional advice that has been relied upon must be 
appropriately referenced in the valuation report.

Where advice has been provided by other stakeholders and 
that advice is in conflict with the basis of the determination, 
you must rationalise why that advice was not accepted.

Property 
inspections 

Property inspections are to be made during the valuation 
process. Where possible, you should obtain the permission of 
the land owner. Where the land owner refuses access to 
property for the purposes of an inspection the matter shall be
referred to the Valuer General’s delegate for direction.

Communication 
with land owners

You must make every effort to speak to the land owner or 
their representative in person to discuss their claim for 
compensation and address any issues or concerns they have.

Where a land owner refuses access to a property for 
inspection the matter should be referred to the Valuer 
General’s delegate for direction.

You should encourage land owners to provide any supporting 
material that they would like to be considered as part of their 
claim for compensation.

Communication 
with acquiring 
authorities 

You must speak with the relevant acquiring authority to 
understand and consider their issues and concerns.
Supporting material relevant to the compensation matter must 
be shared with the acquiring authority.

Information
provided by the 
land owner and 
the acquiring 
authority

When compensation is being determined the Valuer General 
will receive and consider all information provided by both the 
land owner and the acquiring authority.

The Valuer General is committed to full disclosure in the 
determination of compensation process. Consequently, all 
information considered by the Valuer General in determining 
compensation will be provided to both the land owner and the 
acquiring authority prior to finalisation of the determination.

Land owners who wish to claim compensation must lodge a 
claim in accordance with section 39 of the Land Acquisition 
Act with the acquiring authority or the Valuer General. The
land owner should be aware that a copy of the information
they provide to the Valuer General or acquiring authority will 
be given to the acquiring authority or Valuer General.
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Following publication of the acquisition notice in the 
Government Gazette information provided by the acquiring 
authority is also to be provided to the land owner.

If a document is voluntarily given to the Valuer General over 
which a claim for privilege (either legal or commercial) might 
have been made the privilege is waived. This means that if 
legal privilege or commercial in confidence status is to be 
maintained the information or document should not be 
provided to the Valuer General.

The Valuer General’s determination of compensation will 
consider all relevant material, information or documents 
provided, whether they are from the land owner, the acquiring 
authority, or independently commissioned by the Valuer 
General. The valuation report which accompanies the 
determination will reference these documents.

1.8 Valuation reports

Preliminary 
valuation report

Before the determination of compensation is finalised, 
Valuation Services must send the land owner and the 
acquiring authority the preliminary valuation report and any 
supporting information for their review. The report is to 
include the amount of compensation and how it was 
determined. The land owner and acquiring authority have 15 
working days to provide feedback. 

Any concerns raised by the land owner or acquiring authority 
must be addressed before the valuation report is finalised.

Valuation report 
standard

Valuation reports must clearly:
rationalise the market value
explain the rationale for any assumptions made
address the land owner’s claim for compensation
respond to any issues or concerns raised by the land
owner or acquiring authority
detail all adjustments made between the market evidence 
and subject property and the rationale for those 
adjustments.

You must include supporting evidence and clearly rationalise 
the comparability or otherwise of sales and rental evidence.

A summary of technical information is to be included in the 
report as well as a list of supporting documents relied upon 
and or attached.

Material within the report such as photographs should be 
taken on inspection of the property. In instances where 
material is obtained from other sources you must have the 
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right to use the material and it must be appropriately 
referenced.

The report provided should be written in accordance with the 
current requirements of the Australian and New Zealand 
Valuation and Property Standards.

1.9 Issuing the determination of compensation

Determinations of Compensation are a final decision and so 
need to be made with the full understanding of all the issues. 
Therefore you are required to make all enquires necessary to 
gain a complete understanding of the factors affecting the 
level of compensation prior to issuing a determination. Every 
effort should be made to clarify and where possible resolve 
any issues of fact with the land owner and the acquiring 
authority prior to completion of your advice.

After the valuation report has been finalised, Valuation
Services must issue the determination of compensation 
together with the valuation report to both the land owner and
the acquiring authority.

The valuation report will include a list of all supporting 
information attached or previously provided.

Valuation Services will answer any questions the land owner
or acquiring authority have about the valuation report and 
determination of compensation.

1.10 Quality control

Quality reviews The quality assurance process is an important step in the 
management of issuing determinations of compensation 
valuations to acquiring authorities for the Valuer General.

It is expected that valuers undertaking determinations of 
compensation will adopt quality assurance processes, 
including revision of all calculations and peer review, prior to 
the final issue of a recommendation of determination of 
compensation.

Valuation Services is required to review all valuation reports 
to ensure there is consistency and accuracy in the 
assessment of compensation.

1.11 Post determination process

Valuer General’s
role following 

The Valuer General’s formal responsibilities under the Land 
Acquisition Act are completed when the Determination of 
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completion of the 
determination

Compensation is issued to the land owner and the acquiring 
authority. However, the Valuer General can amend a 
Determination of Compensation to correct any errors.

Objections against the compensation notice are between the 
land owner and the acquiring authority. However, valuers 
providing advice on behalf of the Valuer General are to make 
themselves available to discuss the Determination of 
Compensation with land owners and the acquiring authority 
involved if required.

Dispute resolution The Land and Environment Court provides dispute resolution 
services through its conference process. Matters listed before 
the court will firstly be heard in a less formal situation than a 
full hearing, with different rules of evidence and less formal 
procedures. 

The conferences can be used to settle the matter or the case 
can be moved to a full hearing.
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2 References

2.1 Definitions

capitalisation Capitalisation is a method used to determine the current market value of a 
property by converting the net income stream into a capital value using a 
single conversion factor.

capitalisation 
rate

Expression of risk and return as a percentage that is used to convert the 
net income in perpetuity from an investment into value at a given time.

easement An easement is an acquired legal right enjoyed by the owner of land over 
the land of another.

environmental 
planning 
instrument

A legal document that regulates land use and development under state 
environmental planning policies and local environmental plans.

fee simple Absolute title to land, free of any other claims against the title, which one 
can sell or pass to another by will or inheritance.

gross 
realisation

The property’s value (or gross sales) upon completion of construction.

highest and 
best use

Valuation concept that refers to the possible use of a property that would 
give the highest market value. The use must be lawful, physically possible 
and financially feasible.

interest in land Interest in land means:
a legal or equitable estate or interest in the land, or
an easement, right, charge, power or privilege over, or in connection 
with, the land.

market rent The estimated amount for which an interest in real property should be 
leased on the valuation date between a willing lessor and a willing lessee 
on appropriate lease terms in an arm’s length transaction, after proper 
marketing and where the parties had each acted knowledgeably, prudently 
and without compulsion.

paired sales 
approach

The paired sales approach refers to the analysis of the added value of 
improvements by comparing sales with no improvements or poor 
improvements to sales with improvements to determine how much those 
improvements add to the value of land. 
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passive 
investor

A passive investor is a person who acquires, builds or develops property 
with a view to holding it long-term to derive rent, but who may later sell the 
property. Conversely an active investor acquires, builds or develops 
property with a view to profiting from its sale.

public purpose A “public purpose” means any purpose for which land may by law be 
acquired by compulsory process under the Land Acquisition (Just Terms) 
Compensation Act 1991.
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2.2 Laws and policies

Governing NSW
law

Land Acquisition (Just Terms Compensation) Act 1991

(Land Acquisition Act)

Related Valuer 
General policy

Compulsory acquisition advice

Compensation following compulsory acquisition involving 
possible conflicts of interest

NSW Government 
Guidelines

Property Acquisition

Determination of compensation following the acquisition of a 
business

Determination of compensation for disadvantage resulting
from relocation
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3 Context

3.1 Role of the Valuer General

The Valuer General 
for NSW

In NSW, the Land Acquisition (Just Terms Compensation) Act 
1991 requires that the Valuer General determine the
compensation to be offered to the land owner and any other
parties having a compensable interest in the land following a 
compulsory acquisition of land, or an interest in land, by a 
state or local government authority.

The Valuer General is an independent statutory office 
appointed under the Valuation of Land Act 1916.

The Valuer General delegates the determination of 
compensation process to Valuation Services, Property NSW.
A Valuation Services valuer or private valuer contracted to 
Valuation Services will assess the amount of compensation 
for determination by the Valuer General or his or her delegate.

The Valuer General is committed to an open and transparent 
valuation process that is easy for land owners to understand.

3.2 Background

Compulsory 
acquisitions

Where land is acquired for a public purpose, compensation is 
paid to the owner of the land and any other parties having a 
compensable interest in the land. The Land Acquisition Act 
requires the acquiring authority to seek agreement with all 
parties, having an interest in that land, on the compensation 
which should be paid for the loss of their interest.

Where agreement cannot be reached, the interest will be 
compulsorily acquired. The Valuer General provides an 
independent determination of compensation for those 
interests which are compulsorily acquired. 

Once acquired, all interests in land are vested in the acquiring 
authority, by notification in the NSW Government Gazette. 
The identified land will be freed and discharged from all 
estates, interests, trusts, restrictions, dedications, 
reservations, easements, rights, charges, rates and contracts 
in, over, or in connection with, the land. 

Any compensable interest in the land will be converted to a 
right for compensation.
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Compensation following
compulsory acquisition  

What This policy guides valuers on the methods to use, and factors to 
consider, when determining compensation for the compulsory 
acquisition of land or an interest in land.

How Land may be acquired by an authority of the State for a public 
purpose when it is not available for sale. The Valuer General 
determines compensation when an agreement for the purchase of 
the land cannot be reached between the landholder and the 
acquiring authority. 

Valuers assist the Valuer General, in this task by investigating and 
assessing the amount of compensation payable.

Compensation is assessed in accordance with the Land Acquisition 
(Just Terms Compensation) Act 1991 (Land Acquisition Act).

Why This policy will ensure that:
landholders are justly compensated for the acquisition of land
compensation offered to landholders is in line with the Land 
Acquisition Act.
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1 Policy

1.1 Scope

Compulsory 
acquisition of land

public purpose

Where land is required for a public purpose an authorised 
acquiring authority will negotiate with the landholder to 
purchase the land. If the owner and the authority cannot come 
to an agreement on the compensation to be paid, the
acquiring authority can compulsorily acquire the land.

The land is compulsorily acquired through publication of the 
acquisition in the government gazette, at which time 
ownership passes to the acquiring authority.

Compulsory acquisition of land is the acquisition of the land 
by compulsory process under the Land Acquisition Act. Land 
includes any interest in land.

Land which is compulsorily acquired may be in private or 
public ownership. This policy is specific to land which is 
privately owned.

1.2 Assessing compensation

Interest in land

easement

fee simple in 
possession

interest in land

Land for which compensation is assessed must include any 
interest in land.

Interest in land means:
a legal or equitable estate or interest in the land, or
an easement, right, charge, power or privilege over, or in 
connection with, the land.

An interest in land which may be due compensation upon 
compulsory acquisition of land can include:

the owner of the fee simple in possession
the interest of a beneficiary of an easement, right of way or 
restriction of user over land
a lessee’s interest in the land
the interest of a business operating under a lease or 
tenancy agreement on the land
anyone having a legal financial interest in the land.

Generally, the acquiring authority will identify all compensable 
interests. However, if you identify an interest that has not 
already been identified you must notify the Valuer General or 
the Valuer General’s delegate who will notify the acquiring 
authority of that interest. You will be provided with advice on 
how to proceed with the determination from that point.
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Costs to be 
reasonably incurred

The Land Acquisition Act states that disturbance includes 
costs and fees that are reasonably incurred or that might 
reasonably be incurred. For a cost or fee to be considered 
allowable it must:

relate directly to the acquisition process
if not already incurred be likely to occur on the balance of 
probabilities
return the owner to an equivalent position to their position 
prior to the acquisition
be relevant to the matter and not be whimsical or vexatious 
(see professional fees below).

Costs associated with relocation and those relating to the 
actual use of the land must be determined on the basis of 
returning the former owner to an equivalent situation they 
were in before the acquisition. For example if land prior to the 
acquisition had three phase electricity available and a partial 
acquisition removed that service, the cost of re-establishing 
that service would in most cases be payable.

Costs should not be determined on the basis of improving the 
land. Using the example of electricity supply given above, it 
would not be appropriate to calculate the cost of establishing 
three-phase electrical supply if it was not available prior to the 
acquisition.

In some cases the acquiring authority will carry out the 
reinstatement of the service. In these cases no further 
compensation should be assessed for these items.

Reasonable costs The Land Acquisition Act requires that an amount attributable 
to disturbance be provided for costs or fees reasonably 
incurred, accepting that the “reasonableness” relates to the 
incurring of the costs, and not necessarily the costs 
themselves. Nevertheless exorbitant costs could not be said 
to be “reasonably incurred”. 

Care should be taken to ensure that costs are not exorbitant
and that direction given to professionals such as valuers and 
solicitors by the landholder relates directly to the acquisition.

Owners are required to exercise the same level of care in 
incurring such cost as they would assuming that such costs 
were not payable by the acquiring authority.

Action taken by professionals must relate specifically to the 
acquisition and they must be guided by their professional 
ethics and code of conduct. It must be noted that fees for 
professional services will vary and the landholder cannot be 
expected to have expertise in this area. 
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Whether the cost themselves are reasonable or exorbitant 
must be considered on a case by case basis. If the costs are 
thought to be exorbitant, proof may then be required. Where 
there is doubt, instructions and itemised accounts for the 
professional services should be obtained to confirm the 
appropriateness of the fees. Professional fees can also be 
vetted through professional associations such as the Law 
Society. 

Where costs have been incurred by the landholder you must 
determine if the costs are reasonable by considering:

whether documentary evidence has been provided
whether they are within a reasonable range of similar costs 
incurred for similar services in the market.

Professional fees 
must relate to 
acquisition

Professional fees for services such as solicitors and valuers
must relate directly to the acquisition and not to possible 
future actions taken by the landholder. It is reasonable for the 
landholder to claim for costs directly associated with advice 
prior to the determination of compensation and to also include 
costs for advice after the determination. Post determination 
advice should be limited to the professional explaining the 
outcome of the determination and the landholder’s further 
rights and opportunities for appeal. 

For valuation and legal fees to be determined the owner must 
have engaged, or be in the process of engaging those 
services.

No amounts should be assessed for possible future court 
action which may or may not eventuate. If court action were to 
occur the landholder will have a further opportunity to have 
costs considered. 

5. Solatium Solatium is compensation to a person for non-financial 
disadvantage resulting from the necessity of the person to 
relocate his or her principal place of residence (home) as a 
result of the acquisition.

The maximum amount payable for solatium is set by the State 
Government and adjusted annually. It is published in the NSW 
Government Gazette in late February each year. 

Compensation for solatium can be the whole amount 
allowable or a proportion of that amount.

In assessing the amount of compensation for solatium you 
must consider:

the interest in the land of the person entitled to 
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compensation,
the length of time the person has resided on the land (in 
particular, whether the person is residing on the land 
temporarily or indefinitely), and
the inconvenience likely to be suffered by the person 
because of his or her removal from the land, and
the period after the acquisition of the land during which the 
person has been (or will be) allowed to remain in 
possession of the land.

Compensation is payable in respect of solatium if the whole of 
the land is acquired or if any part of the land on which the 
residence is situated is acquired.

Only one payment of compensation in respect of solatium is 
payable for land with a single dwelling (even if there are two 
families occupying the single dwelling).

However, if more than one family resides on the same land in 
separate legally approved dwellings, a separate payment may 
be made for each family. A family can constitute a single 
person provided they are unrelated to other occupants on the 
land.

If separate payments of compensation are made, the 
maximum amount of solatium applies to each payment, and 
not to the total payments.

6. Increase or 
decrease in the 
value of other land

When you determine compensation you must have regard to 
any increase or decrease in the value of land held by the 
claimant which adjoins or is severed from the acquired land 
due to the public purpose for which the land was acquired.

Where the value of such land is increased, because it has 
benefited from the public purpose, you must reduce the 
amount of compensation by the amount of that increase in 
value.

The value of the land may be reduced due to the impact of the 
public purpose on that land or due to its inability to be used for 
its previous existing use because it has been severed from 
the acquired land. In this case you must increase the 
compensation payable by the corresponding amount.

1.3 Exclusions - compensation

Where the market 
value reflects an
unrealised 
potential of land

In accordance with section 61 of the Land Acquisition Act 
when you assess the market value of land based on the 
potential use of the land rather than the current use of the 
land, you must not include:

any financial advantage that would necessarily have been 
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forgone in realising that potential, and 
any financial loss that would necessarily have been 
incurred in realising that potential.

In other words if the valuation is made for a higher use and 
not on the current use, a claim cannot be made for costs that 
would arise from the loss of the current use. To do so would 
be double recovery. 

Market value must assume the highest and best use.

Where you assess market value on the basis of a higher 
potential use rather than the current use and the existing 
improvements add no value for that higher use, relocation 
costs are not paid.

For section 61 to apply, the potential higher use should be 
achievable within a reasonable timeframe.

Future profits Lost profit for a business or other enterprise can be
considered as a disturbance item, for the reasonable time it 
takes to relocate and re-establish a business enterprise.

No compensation is to be determined for lost future profits 
upon the extinguishment of a business as compensation will 
be for the market value of the business. See section 1.4,
Compensation where a business is affected.

No compensation is to be determined for lost future profits 
due to the unrealised potential of land. Such potential is
contained within market value.

Owner initiated 
acquisition in
cases of hardship

environmental planning 
instrument

A landholder owning land reserved for a public purpose under 
an environmental planning instrument or given written notice 
by an authority that land is designated for future acquisition, 
can give notice to the responsible acquiring authority requiring 
acquisition of the land.

To acquire the land the acquiring authority must be of the 
opinion that the owner will suffer hardship if there is any delay 
in the acquisition of the land under the Land Acquisition Act 
(section 24).

An owner suffers hardship if:

(2) (a) the owner is unable to sell the land, or is unable to sell the land 
at its market value, because of the designation of the land for 
acquisition for a public purpose, and

(b) it has become necessary for the owner to sell all or any part of the 
land without delay: 

(i) for pressing personal, domestic or social reasons, or

(ii) in order to avoid the loss of (or a substantial reduction in) the 
owner’s income.
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(3)  However, if the owner of the land is a corporation to which this 
Division applies, the corporation does not suffer hardship unless it has 
become necessary for the corporation to sell all or any part of the land 
without delay: 

(a) for pressing personal, domestic or social reasons of an individual 
who holds at least 20 per cent of the shares in the corporation, or

(b) in order to avoid the loss of (or a substantial reduction in) the 
income of such an individual.

Under the hardship provision there is a discretion as to the 
requirement for the determination of compensation for:

special value
severance
disturbance and
solatium.

Following the compulsory acquisition of land, the Valuer 
General has the discretion to determine amounts under the 
above heads of compensation on a case by case basis. All 
matters determined under the hardship provision should be 
referred to the Valuer General or his or her delegate for 
direction.     

Acquisition for the 
purpose of 
constructing a 
tunnel

Where land under the surface is compulsorily acquired for the 
construction of a tunnel, compensation is not payable unless:

the surface of the overlying soil is disturbed, or
the support of that surface is destroyed or injuriously 
affected by the construction of the tunnel, or
any mines or underground working in or adjacent to the 
land are thereby rendered unworkable or are injuriously 
affected.

1.4 Valuation assumptions

The market value Land which is identified for acquisition may be:
the whole of an existing parcel of land (total acquisition) 
a part of an existing parcel of land or 
an interest in land (an easement or some other such right 
over land).

The total compensation for the market value of all interests in 
the land is not to exceed the market value of the land as a 
whole.

In assessing the market value of an interest, consideration 
should be given to the items listed in the following table:
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Market value not to 
reflect the public 
purpose

When assessing the market value of the land to be 
acquired you must ignore any increase or decrease in its 
value which results from the carrying out or the proposal 
to carry out the public purpose for which the land was 
acquired.

Generally land acquired for a public purpose is subject to 
a zoning reservation for future acquisition. In effect this 
imposes a legal constraint on possible development and 
hence market value.

In assessing compensation, you must disregard the 
reservation zoning for the public purpose for which the 
land is being acquired and adopt the zoning most likely 
to apply if there had been no reservation zoning for the 
public purpose.

When there is more than one public zoning on the land 
being acquired, only the public purpose zoning for which 
the land is being acquired should be disregarded.
However you need to have regard to all circumstances 
affecting the land including the potential for the land to 
be acquired for the second public purpose.

When establishing the zone to adopt you should
consider the surrounding zoning in conjunction with the 
physical quality of the land and any environmental 
constraints such as flora and fauna.

For example, if you are valuing land reserved for road 
widening, and it is surrounded by residentially zoned 
land it is likely that the zone adopted will be residential.

Compensation not to 
be less than market 
value

The Land Acquisition Act guarantees that, when land is 
acquired, the amount of compensation will not be less 
than market value. Compensation is to be made on just 
terms.

When determining the market value of land subject to 
acquisition, any reasonable doubt should be resolved in 
favour of the former owner ensuring that the 
compensation will not be less than market value.

However in the event there is an increase in the value of 
the owners other land, the increase should be offset in 
the compensation.

Interest of mortgagee Where land is acquired and is subject to one or more 
mortgages, the compensation is to be assessed as if the 
land was not subject to a mortgage.

If compensation is payable in respect of a mortgagee’s 
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interest, the compensation paid to the owner of the land 
will be reduced by the amount of compensation to be 
paid to the mortgagee.

Treatment of GST Where GST is paid in a property transaction, you must 
treat GST as part of the market price. This is consistent 
with a number of court decisions.

When you analyse sales of property any GST paid by the 
purchaser is to be included as part of the sale price.

Statutory valuations issued on behalf of the Valuer 
General, including determinations of compensation 
issued under the Land Acquisition Act, will use the full 
market price. This price will include any GST which has 
formed part of the purchase price.

Where compensation is paid for disturbance, the full 
costs actually, or likely, to be incurred will form the basis 
of compensation, irrespective of a claimant’s
circumstances in relation to GST. Where disturbance is 
based on the extinguishment of a business, it will reflect 
the value of the business as a going concern and, 
consequently, there is no liability for GST.

However, where the valuer uses a hypothetical
development model to determine the market value of 
land subject to acquisition, the treatment of GST as a 
cost in the actual development needs to be considered.

Compensation where 
a business is affected

Compensation related to a business which is located on 
the acquired land is considered as a loss attributable to 
disturbance. 

It is assessed on the basis of either relocating or 
extinguishing the business. 

The landholder’s actual intentions for the future of the 
business are not necessarily relevant when you establish 
whether to assess the compensation based on relocation 
or extinguishment.

You must decide the most appropriate method given the 
circumstances. For instance a café in a high street 
location in an area with shops of a similar standard could 
easily relocate. However a unique waterfront restaurant 
in a rare location would have difficulty re-establishing in 
the area.

Compensation for the relocation of a business should 
generally not exceed the compensation that would be
determined for the extinguishment of the business.
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specific to the property.

It may sometimes be necessary, where the impact of the 
public work is widespread, to obtain sales from other locations 
which, historically, have reflected similar value levels. 

1.8 Valuation reports

Valuation report 
standard

All valuation reports must clearly explain the rationale for any 
assumptions made and address the landholders claim for 
compensation.

You must include supporting evidence and clearly rationalise 
the comparability or otherwise of sales and rental evidence.

A summary of technical information is to be included in the 
report with full supporting documents annexed.

Material within the report such as photographs should be 
taken on inspection of the property. In instances where 
material is obtained from other sources it must be 
appropriately referenced.

The report provided should be written in accordance with the 
requirements of the International Valuation Standards 2013.

Independent 
advice

Where required you should obtain independent professional 
advice. There may be times when using advice already 
provided by either the landholder or acquiring authority is 
appropriate. For example:

where the parties agree to rely on the advice of one 
professional
where it is unlikely for the advice to be subject to opinion 
and is likely to be consistent no matter which professional 
provided such advice
where there is a very limited field of expertise and the 
best advice is considered to have been obtained.

All professional advice must be appropriately referenced and 
annexed to the valuation report.

Where advice has been provided by other stakeholders and 
that advice is in conflict with the basis of the determination, 
you must rationalise why that advice was not accepted. 

Property 
inspections and 
communication 
with landholders

Property inspections should be made during the valuation 
process. Where possible, you should obtain the permission 
of the landholder.

You should speak to landholders in person to address any 
issues or concerns they have. You should also encourage
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landholders to provide any supporting material that they feel 
is relevant to the determination. 

It is important that the process is transparent and that all 
stakeholders have access to relevant material and the 
opportunity to scrutinise and query that material.

1.9 Post determination process

Valuer Generals 
role following 
completion of the 
determination

The Valuer General’s formal responsibilities under the Land 
Acquisition Act are completed when the Determination of 
Compensation is issued to the acquiring authority. However, 
the Valuer General can amend a Determination of 
Compensation to correct any errors. 

Determinations of Compensation are a final decision and so 
need to be made with the full understanding of all the issues. 
Therefore you are required to make all enquires necessary 
to gain a complete understanding of the factors affecting the 
level of compensation. Every effort should be made to clarify 
and where possible resolve any issues of fact with the owner 
and the acquiring authority prior to completion of your 
advice.

Objections against the amount of compensation determined 
are between the former owner and the acquiring authority. 
However, valuers providing advice on behalf of the Valuer 
General are to make themselves available to discuss the 
Determination of Compensation with owners and the 
authority involved.

Appeals as to the amount of compensation are made against 
the acquiring authority not the Valuer General. 

The Land and Environment Court provides dispute resolution 
services through its conference process. Matters may be 
settled through these conferences or may proceed to a full 
hearing.

1.10 Quality control

Quality reviews The quality assurance process is an important step in the 
management of issuing determinations of compensation 
valuations to acquiring authorities for the Valuer General.

It is expected that valuers undertaking determinations of 
compensation will adopt quality assurance processes, 
including revision of all calculations and peer review, prior to 
the final issue of a recommendation of determination of 
compensation.



SU
RSEDED

Compensation following compulsory acquisition Policy

22

Land and Property Information are required to review all 
valuation reports to ensure there is consistency and accuracy 
in the assessment of compensation. 
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2 References

2.1 Definitions

capitalisation Capitalisation is a method used to determine the current market value of a 
property by converting the net income stream into a capital value using a 
single conversion factor.

capitalisation 
rate

Expression of risk and return as a percentage that is used to convert the 
net income in perpetuity from an investment into value at a given time.

claimant A claimant is a person or legal entity entitled to a claim for compensation 
after the compulsory acquisition of land or an interest in land.

easement An easement is an acquired legal right enjoyed by the owner of land over 
the land of another.

environmental 
planning 
instrument

A legal document that regulates land use and development under state 
environmental planning policies and local environmental plans.

fee simple in 
possession

Absolute title to land, free of any other claims against the title, which one 
can sell or pass to another by will or inheritance.

gross 
realisation

The property’s value (or gross sales) upon completion of construction.

interest in land Interest in land means:

(a) a legal or equitable estate or interest in the land, or

(b) an easement, right, charge, power or privilege over, or in 
connection with, the land

market rent The estimated amount for which an interest in real property should be 
leased on the valuation date between a willing lessor and a willing lessee 
on appropriate lease terms in an arm’s length transaction, after proper 
marketing and where the parties had each acted knowledgeably, prudently 
and without compulsion.

public purpose A “public purpose”: means any purpose for which land may by law be 
acquired by compulsory process under the Land Acquisition (Just Terms) 
Compensation Act 1991.
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2.2 Laws and policies

Governing NSW 
law

Land Acquisition (Just Terms Compensation) Act 1991 (Land 
Acquisition Act)

Related Valuer 
General policy

N/A
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3 Context

3.1 Role of the Valuer General

The Valuer 
General for NSW

In NSW, the Land Acquisition (Just Terms Compensation) Act 
1991 requires that the Valuer General is responsible for the 
determination of compensation to be offered to the former 
owner and any other parties having a compensable interest in 
the land following a compulsory acquisition of land, or an 
interest in land, by a state or local government authority.

The Valuer General is an independent statutory office 
appointed under the Valuation of Land Act 1916.

The Valuer General delegates the determination of 
compensation process to Land and Property Information 
(LPI). An LPI valuer or private valuer contracted to LPI will 
assess the amount of compensation for determination by the 
Valuer General or his or her delegate.

The Valuer General is committed to an open and transparent 
valuation process that is easy for landholders to understand.

3.2 Background

Compulsory 
acquisitions

Where land is acquired for a public purpose, compensation is 
paid to the owner of the land and any other parties having a 
compensable interest in the land. The Land Acquisition Act 
requires the acquiring authority to seek agreement with all 
parties, having an interest in that land, on the compensation 
which should be paid for the loss of their interest.

Where agreement cannot be reached, the interest will be 
compulsorily acquired. The Valuer General provides an 
independent determination of compensation for those 
interests which are compulsorily acquired.

Once acquired, all interests (gazetted) in land are vested in 
the acquiring authority, by written notification printed in the 
NSW Government Gazette. The identified land will be freed 
and discharged from all estates, interests, trusts, restrictions, 
dedications, reservations, easements, rights, charges, rates 
and contracts in, over, or in connection with, the land. 

Any compensable interest in the land will be converted to a 
right for compensation



SU
RSEDED

Compensation following compulsory acquisition Policy

26

Copyright

Title: Compensation following compulsory acquisition

ISSN: 2203-9600

Office of the Valuer General 

Copyright      

© Crown in right of New South Wales through the Office of the Valuer General, 2014.

This copyright work is licensed under a Creative Commons Australia Attribution 3.0 licence, 

http://creativecommons.org/licenses/by-nd/3.0/au/

Any enquiries relating to the policy may be address to the Office of the Valuer General at 
feedback@ovg.nsw.gov.au

Author: Office of the Valuer General 

Disclaimer
The Office of the Valuer General has prepared this policy, but users should obtain 
independent advice when making any decisions drawing on this policy.

For more on our copyright and disclaimer notices, go to www.valuergeneral.nsw.gov.au
or contact the Office of the Valuer General.














