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26 October 2016 
 
The Hon Shayne Mallard MLC   
Chair 
Legislative Council Standing Committee on Law and Justice  
Parliament House  
Macquarie St 
Sydney 2000 
 
Email:  lawandjustice@parliament.nsw.com.au  
 
Dear Mr Mallard 
 
First review of the NSW workers compensation scheme  
 
The Insurance Council of Australia (ICA) is the industry association for the general insurance 
industry. Some of our members are involved as underwriters or claims agents for a number 
of state and territory based workers compensation schemes in Australia, including as 
scheme agents for icare and specialised insurers to the NSW workers compensation 
scheme.  

Congratulations on your appointment as Chair of the NSW Law and Justice Committee (‘the 
Committee’).  

We refer to the Committee’s first review of the workers compensation scheme now 
underway. Thank you for the opportunity to make a submission at this stage of the review. 
 
In line with the broad terms of reference of this inquiry we enclose the following publicly 
available documents the Committee may wish to consider as part of its review:  
 

1. Finity Consulting’s Best Practice Workers Compensation report (‘the Finity Report’) of 
May 2015 (commissioned by the ICA); 

2. The ICA’s June 2014 submission to the Competition Policy Review. 
 
In particular, we draw your attention to the scheme objectives outlined in the Finity Report, 
namely to: 
 

• Encourage prevention of work related injury and disease;  
• Support injured workers returning to work;  
• Assist in full recovery; 
• Compensate fairly;  
• To charge employer premiums that are affordable, reflect risk, and fully fund liabilities. 
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10 June 2014 
 
 
Competition Policy Review Secretariat 
The Treasury 
Langton Crescent 
Parkes ACT 2600 
 
Submitted online at www.competitionpolicyreview.gov.au 
 
 
Dear Sir/Madam 
 

The Insurance Council of Australia (ICA) is the representative body of the general insurance industry 

in Australia.  Our members represent more than 90 percent of total premium income written by private 

sector general insurers.  ICA members, both insurers and reinsurers, are a significant part of the 

financial services system.   

Australian Prudential Regulation Authority statistics
1
show that the private sector insurance industry 

generates gross written premium of $41.4 billion per annum and has total assets of $111.5 billion.  

The industry employs approximately 60,000 people and on average pays out about $111 million in 

claims each working day.
2
 

ICA members provide insurance products ranging from those usually purchased by individuals (such 

as home and contents insurance, travel insurance and motor vehicle insurance) to those purchased 

by small businesses and larger organisations (such as product and public liability insurance, 

commercial property, and directors and officers insurance). ICA members also underwrite various 

mandatory, statutory insurance schemes across Australia. 

The ICA contends that the Competition Policy Review (Review), as part of its deliberations, needs to 

be mindful of other government reviews designed to improve economic efficiency and thereby 

enhance living standards. To this extent, the ICA refers the Review Panel to the ICA submission to the 

Financial System Inquiry
3
 which submits that, with the appropriate regulatory and policy settings, a 

greater allocation of risk can be intermediated through general insurance, including that risk currently 

borne by governments. As the ICA submission states:  

                                                

1
 APRA, Quarterly General Insurance Performance Statistics, March 2014 (issued 29 May 2014). 

2
 The average amount paid in claims each working day is calculated by the ICA, according to APRA data for 

outstanding claims liabilities and claims incurred over the year. 

3
 Insurance Council of Australia, “Submission to the Financial System Inquiry”, March 2014 - available at 

www.insurancecouncil.com.au 
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“In general, risks will be spread among various parties, including financial institutions like general 
insurers, but also financial markets, governments and individuals. General insurers specialise in 
bearing insurable risks. Although some risks may be more efficiently borne through other mechanisms 
(including being underwritten by governments through the tax and transfer system), insurers are well 
placed to provide insurance tailored to individual circumstances and to encourage appropriate 
management of the risks by individuals... 
  
Everyone is risk-averse to some extent – even governments. But some parties are better placed to 

mitigate, manage or absorb particular risks. An efficient allocation of risk-bearing requires that the 

parties bearing the risks – in part or in whole –are those best placed to bear such risks. Distortions to 

this efficient pattern of risk-bearing will impose unnecessary social cost, and hence reduce economic 

welfare and living standards.” 

 

The ICA submits that, in the context of the Competition Policy Review, there exists a strong case that 

statutory insurance schemes are well served by private insurance markets, and that the risk of injury, 

particularly arising from losses from employment or motor accidents, can be transferred from the 

public sector with the attendant allocative efficiency gains. 

 

The ICA acknowledges that the Review has a wide remit to make “broad-ranging recommendations to 

promote competition across the Australian economy and to deliver benefits to Australians.”
4
 Within 

that remit, the ICA submission focuses on competition aspects of statutory insurance. In the context of 

the Review’s consideration of Competition Laws, it also provides background for two industry self-

regulation Codes supported by the general insurance industry. 

 

1.   GOVERNMENT-PROVIDED GOODS AND SERVICES AND COMPETITIVE NEUTRALITY: 

STATUTORY INSURANCE 

General insurance is a financial service. 

General insurer member companies of the ICA are directly involved in “statutory” classes of insurance 

- whereby a specified form of insurance is mandatory for a class of policyholders, in accordance with 

the laws of the Commonwealth, States or Territories. 

During the twentieth century, Australian governments (Commonwealth, State and Territory) 

responded in various ways to the need to provide guaranteed access to compensation or benefits for 

people suffering loss in certain circumstances. Some jurisdictions have relied on general insurers to 

underwrite compulsory statutory insurance. In other jurisdictions, governments have underwritten or 

insured the compensation or benefits. 

Two main examples of statutory insurance are workers compensation schemes, and personal injury 
motor accidents schemes.  
 
These schemes may be fault based, or no fault, or a hybrid. They may be first party schemes 
(policyholder insures against own risk of loss or damage), or third party (policyholder insures against 
liability arising as a result of damage or loss caused to a third party).  

  

                                                

4
 Issues Paper, page iii. 
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a) Workers compensation schemes 

 
Workers compensation schemes are third party – as the employer insures against the risk of an 

employee being injured. 

The workers compensation schemes of Western Australia, Tasmania, the Northern Territory, and the 

Australian Capital Territory are underwritten by general insurers.
5
 

General insurers act as scheme or claims agents for the workers compensation schemes of New 

South Wales, Victoria and South Australia. These schemes, as well as the Queensland scheme, are 

underwritten by the State governments. 

The Commonwealth’s Comcare scheme is underwritten by the federal government for Commonwealth 

public sector employees, with the availability of self-insurance under the scheme now to be extended 

to all private corporations that are “national employers”.
6
 

In Australian workers compensation schemes, there is also a variety of arrangements for self-

insurance for certain entities, or for specialised insurance schemes for certain industries. 

The State and Territory governments have various arrangements in place for their own employees. 

Some states, such as New South Wales  and Western Australia operate a whole of government self 

insurer program.  Others such as Victoria and Queensland are prevented from self insurance by their 

legislation.  In some states, such as South Australia, Tasmania and the majority of the Northern 

Territory, government agencies are deemed to be self insurers and pay contribution fees each year 

towards the cost of claims. Comcare covers claims by Commonwealth and ACT public sector 

employees.
7
 

b) Personal injury motor accident schemes 
 
The personal injury motor accident schemes of New South Wales, Queensland and the Australian 
Capital Territory are underwritten by general insurers.  
 

The equivalent schemes of the other States and Territories are underwritten by the relevant 

government.  

                                                

5
 “General insurers” are defined as any entity authorised to undertake insurance in Australia in accordance with the 

prudential and other requirements of the Insurance Act 1973 (Cth). 

6
 Minister for Employment, Senator the Hon Eric Abetz, Media Release, “Private corporations to access Comcare 

scheme”, 2 December 2013.  

Further, on 19 March 2014, the Prime Minister, the Hon Tony Abbott MP, stated in his Ministerial Statement on 

Deregulation that “...national businesses will be allowed to operate under one workers’ compensation scheme right 

around our nation rather than have to operate in up to eight.” 

7
 Full details of the various arrangements can be found in SafeWork Australia’s Comparison of Workers Compensation 

Arrangements 2013 at pages 60-61. 
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A general insurer acts as the claims agent for the South Australian scheme, but this insurer does not 

underwrite this scheme. 

c) Government monopolies, competition principles 
 

It is clear from the above that there is a variety of public and private sector insurance arrangements in 

place for statutory insurance schemes of the Commonwealth, States and Territories. 

The workers compensation schemes of NSW, Victoria, Queensland and South Australia are 

(principally) government monopolies. These governments are providing a financial service to the 

employers and employees of their jurisdiction, and they are not subject to competition. 

The personal injury motor accident schemes of Victoria, Western Australia, South Australia, Tasmania 

and the Northern Territory are government monopolies. These governments are providing a financial 

service to the motorists and road users of their jurisdiction, and they are not subject to competition. 

The Competition Policy Review’s Issues Paper (Issues Paper) poses three questions that are relevant 

to the matter of competition in statutory insurance schemes. 

 Are there unwarranted regulatory impediments to competition in any sector in Australia that 
should be removed or altered? 

 Are government-provided goods and services delivered in a manner conducive to competition, 
while meeting other policy objectives? 

 Would there be a public benefit in encouraging greater competition and choice in sectors with 
substantial government participation...?

8
 

 
In relation to statutory insurance schemes, for those jurisdictions with government monopolies, the 

ICA’s answers to the three questions above are respectively yes, no and yes. 

The ICA believes that the ongoing existence of government monopolies in the provision of statutory 

insurance is contrary to the framework for reforms of government services under the National 

Competition Policy (NCP) that was designed to: 

 Separate regulatory and commercial functions; 

 Effect structural separation of contestable from non-contestable activity; 

 Apply cost-reflective pricing; and 

 Commercialise, corporatise and in some cases, privatise government businesses.
9
 

The NCP framework is also supported by the concept of competitive neutrality – so that if a 
government retains ownership of a business, it provides the goods or services subject to the same 
commercial and regulatory requirements as private sector competitors

10
. 

 

                                                

8
 Issues Paper, page 7 

9
 Ibid, page 18. 

10
 Ibid, page 21. 
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As stated in 2005 by the then Executive Director of the Institute of Public Affairs, and now Western 

Australian Treasurer, the Hon Dr Mike Nahan MLA, the NCP was put in place “to reduce the anti-

competitive activities of the states” and that the federal system has provided a “...a refuge for 

monopolists...”.
11

 

In considering the application of competition principles to government monopolies for statutory 

insurance schemes, the ICA strongly submits that governments providing insurance should do so in a 

competitive market - in accordance with the principles of competitive neutrality.  

In particular, governments providing insurance in a competitive market must be subject to the 

prudential and other requirements of the Insurance Act 1973 (Cth). This is essential for the greater 

security and consistent protection for all policyholders, and third party claimants. 

d) Public and private underwriting of statutory insurance  

The ICA also proposes that the Competition Policy Review specifically consider the advantages of 

private sector underwriting of statutory insurance.
12

 

The Australian insurance industry is a highly competitive, well regulated and well capitalised market. 

Ongoing exclusions of general insurers as underwriters of workers compensation and personal injury 

motor accidents schemes have a significant effect on the scope of the insurance market in Australia. If 

general insurers were underwriters of all of these schemes, the size and strength of the insurance 

market would increase, and improved economies of scale could be achieved. 

Statutory insurance schemes underwritten by general insurers are supported by the strong prudential 

regime in place under the Insurance Act 1973 (Cth). 

In contrast, it is submitted that government monopoly schemes for statutory insurance are not subject 

to any consistent prudential regulatory oversight. The table attached at the end of this submission 

demonstrates the significant variations in the solvency ratios, financial position and investment 

strategies of government monopoly statutory insurance schemes. It is submitted that: 

 The financial positions of these schemes can be volatile; 

 Such volatility can be driven by underpricing or overpricing of risk for political reasons, and 

investments in assets that can be subject to significant volatility such as equities, listed 

                                                

11
 Dr Mike Nahan, “Federalism, National Competition Policy”, Institute of Public Affairs Review: A Quarterly Review of 

Politics and Public Affairs, Volume 57, Issue 2, June 2005. 

12
 The ICA acknowledges the developing framework for the National Injury Insurance Scheme (NIIS).  

The website of The Treasury notes that “The Australian Government is currently working with States and Territories to 

develop the NIIS as a federated model of separate, state-based no-fault schemes that provide lifetime care and support 

for people who have sustained a catastrophic injury.” In concert with the arrangements for the NSW Lifetime Care and 

Support Scheme for people who are catastrophically injured in NSW in a motor accident, NIIS arrangements in other 

jurisdictions may also be underwritten by the relevant government. 
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property trusts and infrastructure projects (without the overlay of the prudential requirements 

that apply to general insurers)
13

; 

 Where a scheme is in deficit, this can create inter-generational inequities between the 

policyholders of today, and future policyholders; 

 Where a scheme is in surplus, some State schemes deliver a “dividend” to the government, 

which is effectively a tax on the relevant class of policyholders (employers or motorists)
14

. 

While it is acknowledged that there are arguments to be made in support of private and public 

underwriting of statutory insurance, particularly in relation to catastrophic injuries
15

, it is the ICA’s 

strong submission that general insurers are best placed to underwrite well designed statutory 

insurance schemes
16

, to avoid: 

 Financial risk to governments, taxpayers and future policyholders; 

 Inherent volatility in the financial performance of government monopoly schemes;   

 Political interference with pricing of risk; and 

 Government reliance on premiums collected for a mandatory, personal injury insurance 

scheme - as a source of general revenue. 

It is also acknowledged that government monopoly schemes can, at times, perform well financially. 

However, the volatility of such schemes and the financial exposures for governments and taxpayers is 

well illustrated in the following quote from the 2013 Annual Report of the Insurance Commission of 

Western Australia (the monopoly compulsory third party insurer for motor vehicle personal injuries in 

Western Australia). 

 

“Our Compulsory Third Party Insurance (CTP) Division and its Third Party Insurance Fund (TPIF) 
recorded an underwriting profit of $98.4 million for 2013 compared with a 2012 loss of $225 
million. This is the first time in eight years that the Insurance Commission’s Compulsory Third 
Party Insurance Division has not made an underwriting loss.”

17
 

 

                                                

13
 For example, general insurers are required (among other prudential standards) to comply with APRA’s GPS 114 – 

Capital Adequacy: Asset Risk Charge. This Prudential Standard requires a general insurer to maintain adequate capital 

against the risks associated with its activities. The Asset Risk Charge is the minimum amount of capital required to be 

held against asset risks. The Asset Risk Charge relates to the risk of adverse movements in the value of a general 

insurer’s on-balance sheet and off-balance sheet exposures. Asset risk can be derived from a number of sources, 

including market risk and credit risk. 
14

 Indeed, the Insurance Commission of Western Australia (ICWA) is now required by law to provide a dividend to the 
Western Australian Government. It is noted on page 2 of ICWA’s 2013/2014 Statement of Corporate Intent that: “At an 
operational level the Insurance Commission is: implementing an appropriate dividend policy in response to legislation 
requiring the Insurance Commission to pay a dividend to State Government, similar to those paid by other Government 
Trading Enterprises in Western Australia.” 
15

 See footnote 12. 

16
 Scheme design principles for general insurers underwriting a statutory insurance scheme include: a long-term 

commitment by government to private underwriting (due to the significant allocation of capital required); an opportunity 

to earn a reasonable (but not excessive) return on capital; full funding and proper pricing of risk; and a regulated pricing 

framework that is free from political interference. 
17

 Insurance Commission Western Australia, Annual Report 2013, page 8. 
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A further well known example of the financial volatility and risk that can occur in a government 

monopoly scheme is the position of the NSW workers compensation scheme at the end of 2011. 

 

As the then Premier of NSW, the Hon Barry O’Farrell MP, stated in the NSW Legislative Assembly on 

28 March 2012: 

 

“WorkCover is a vital scheme for the State’s three million workers. There are 270,000 WorkCover 

policies across the State. Earlier this month the New South Wales Government received an 

update on the New South Wales Workers Compensation Scheme from 

PricewaterhouseCoopers, and it made for alarming reading. By the end of last year the deficit 

was $4.1 billion – a deterioration of $1.7 billion negative turnaround in just six months. That debt 

is the equivalent of $15,000 for every employer in the State and just over $1,300 for every 

employee. The scheme’s deficit between June and December 2011 increased at an alarming 

rate of $9 million a day.”
18

 

 

In the period leading up to the end of 2011, it is clear that the premiums being paid by NSW 

employers were not sufficient to meet the outstanding liabilities of the workers compensation scheme. 

Quite simply, the scheme was not being fully funded. 

 

A government monopoly scheme carrying a significant deficit could be taken into account by 

international ratings agencies when determining the respective government’s credit ratings. The 

importance of a strong government budget balance sheet and international credit ratings was 

emphasised by the then Treasurer of NSW, the Hon Mike Baird MP, in February 2013, when he said: 

“losing the top credit rating would increase borrowing costs and a downgrade could drain $3.75 billion 

from the state coffers over 10 years.”
19

 

 

It is possible that this risk for the NSW Government’s finances was considered when it made major 

reforms to the NSW workers compensation scheme in 2012. These reforms have, in part, been 

responsible for the scheme’s significant improvement in its financial position. On 28 April 2014, it was 

advised that the updated position for this scheme is a $1.36 billion surplus
20

 (compared to a $4.1 

billion deficit at the end of 2011). 

 

In addition to the removal of taxpayers’ exposure to the volatile returns of a government monopoly 

scheme, a privately underwritten scheme must appropriately price risk to fully fund the liabilities of the 

scheme, and to support the general insurers’ prudential requirements under the Insurance Act 1973 

(Cth).  

 

                                                

18 NSW Legislative Assembly Hansard and Papers, Wednesday, 28 March 2012. 

19
 Wade, M, “Keeping AAA rating could save $3.75b – Baird”, The Sydney Morning Herald – Business Day, 4 February 

2013. 

20
 NSW Treasurer, the Hon Andrew Constance MP and the Minister for Finance and Services, the Hon Dominic 

Perrottet MP, Media Release, “Strong investment returns deliver a boost to workers comp scheme”, 28 April 2014. 
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A leading analysis concerning public or private sector provision of workers compensation is set out in 

the Productivity Commission’s Report of 2004 for its inquiry into National Workers’ Compensation and 

Occupational Health and Safety Frameworks. On page 323 of this Report, it is noted that: 

 
‘The literature does not provide a powerful case for either public monopoly or competitive private 
provision of workers’ compensation insurance. However, the Commission considers that, on 
balance, private provision is preferred on grounds that: private capital is directly at risk; competition 
in the marketplace is likely to generate incentives for efficiency and innovation; and there is greater 
transparency of any governmental influence over premiums. Further, the risk of private insurer 
failure can be reduced by prudential regulation. However, even in competitive schemes, the 
Commission notes that pressure can be applied to governments as funders of last resort in the 
case of significant market failure.’ 
 

In response to the final comment in the paragraph quoted above, it is worth noting that this report 

of the Productivity Commission was released only three years after the collapse of HIH. Since 2001 

(when HIH collapsed), the prudential regime for general insurers in Australia has been significantly 

strengthened. The prudential regime was further strengthened again with significant new 

requirements in effect from 1 January 2013.  

 

It is also well accepted by ICA members that statutory insurance schemes (as mandatory schemes) 

have strong policy objectives such as fairness, efficiency and affordability - that must be achieved for 

the public benefit. The public policy objectives of privately underwritten statutory insurance schemes 

are supported by the regulatory framework for the scheme, with specific duties and obligations for 

general insurers that underwrite the scheme.
21

  

e) The pathway to a national workers compensation scheme 

The Issues Paper identifies that the Scope of the Review “...may consider...the findings of other 

reviews where appropriate, such as the National Commission of Audit...”.
22

 

It cannot be a matter of dispute that a competitively underwritten, national workers compensation 

scheme would serve the national economy and productivity by driving economies of scale, and by 

supporting operational efficiencies and significant compliance savings for any Australian employer 

operating beyond the border of a single State or Territory jurisdiction. 

 

The matter of a national workers compensation scheme has been an issue of serious debate for many 

years.
23

 

 

                                                

21
 For example, see Chapter 7 of the Motor Accidents Compensation Act 1999 (NSW). This section provides, among 

other things, for the licensing and supervision of scheme insurers. 

22
 Issues Paper, page 4. 

23
 For an informative discussion on this matter, and the history of workers compensation in Australia, see Purse, K and 

Guthrie, R, “Workers compensation policy in Australia: New challenges for a new government”, Journal of Applied Law 

and Policy, 2008, pages 99-110. 
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In 1994, the Industry Commission recommended the establishment of a national workers 

compensation for corporate employers.
24

 

 

In 2004, the Productivity Commission recommended a staged framework for national workers 

compensation that would develop an alternative national self-insurance scheme for corporate 

employers who meet prudential and other requirements, and, in the longer term establish: 

 

“...an alternative national premium-paying insurance scheme for corporate employers who so wish, 

including small to medium enterprises, which would be competitively underwritten by private insurers 

and incorporate the national self-insurance scheme...” .
25

 

 

The National Commission of Audit has now recommended that: “Comcare’s claims management 

function be outsourced and private sector underwriting of Comcare’s workers’ compensation 

insurance scheme pursued”.
26

 

 

This recommendation is particularly significant when considered alongside the recent announcement 

of the federal Government to allow any national employer to self-insure under the Comcare scheme. 

The combined effect of these two developments effectively replicates the staged framework for a 

privately underwritten, national workers compensation scheme for corporate employers, as 

recommended by the Productivity Commission in 2004. 

 

Given the constitutional power of the federal Government to make laws with respect to corporations, 

as well as its exclusive power to make laws for the Australian Territories
27

, the pathway to develop a 

competitive national workers compensation scheme could be as follows:  

 

 outsource Comcare claims management for Commonwealth public servants to private 
insurers [National Commission of Audit recommendation 15]; 

 open up self-insurance under Comcare to all corporate national employers [as announced by 
federal Government]; 

 introduce private underwriting to Comcare for those corporate national employers that may not 
be able to, or wish to self-insure [National Commission of Audit recommendation 15]; 

 Employers structured as partnerships and sole traders would remain in State workers 
compensation schemes. State governments could refer powers to the federal Government 
and the national workers compensation scheme could potentially have full coverage of all 
Australian employers and employees. 

 

 

                                                

24
 Industry Commission, “Workers Compensation in Australia”, Report No 36, 1994. 

25
 Productivity Commission, “National Workers Compensation and Occupational Health and Safety Frameworks”, 

Inquiry Report No 27, 16 March 2004, page 149. 

26
 The Report of the National Commission of Audit, “Towards Responsible Government”, Phase Two, March 2014, 

Recommendation 15 (Further action on principal government bodies), page xxvi. 

27
 Section 51(xx) and section 122 respectively of the Commonwealth of Australia Constitution Act. 
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2.   COMPETITION LAWS: INDUSTRY CODES OF CONDUCT 

 

The Review’s Issues Paper specifically raises the matter of industry Codes of Conduct, noting the 

ACCC’s position that “effective Codes potentially deliver increased consumer protection and reduced 

regulatory burdens for business”.
28

 

 

As a matter of background information for the Review, the ICA provides the following information on 

two voluntary, industry self-regulation Codes that are supported by the general insurance industry. 

 

a) General Insurance Code of Practice 
 

The ICA’s members are signatories to a self-regulatory regime through the General Insurance Code of 

Practice (Code of Practice).   

The Code of Practice was first introduced in 1994 and it has undergone various improvements to 

ensure it remains relevant and continues to meet its objectives. The Code of Practice has recently 

undergone a comprehensive external review, and a revised Code will come into effect from 1 July 

2014.
29

 Both the review process and the development of the revised Code involved extensive 

consultations with a broad range of consumer, government and industry stakeholders to ensure the 

Code works for all parties. 

The Code of Practice is the instrument by which the general insurance industry sets standards for its 

own conduct and in particular its dealings with customers. It is binding on ICA member companies, 

and breaches are taken seriously. 

The revised Code is supported by a transparent and independent governance framework to ensure 

Code compliance is effectively monitored and enforced. The body tasked with these duties is the 

Code Governance Committee, to be constituted through an association incorporated under NSW law, 

and comprising an independent Chair, a consumer representative and an insurance industry 

representative. 

The ICA is responsible for ensuring that the content of the Code meets its objectives to commit 

insurers to high standards of service and to promote better and more informed relationships between 

insurers and their customers. 

The Code administration and Code compliance monitoring is outsourced to the Code team at the 

Financial Ombudsman Service. 

b)  Motor Vehicle Insurance and Repair Industry Code of Conduct 

The ICA and ICA members support the Motor Vehicle Insurance and Repair Industry Code of Conduct 

(Code of Conduct).  This Code of Conduct came into effect in 2006. 

                                                

28
 Issues Paper, page 38. 

29
 Further information in relation to the review of the Code of Practice can be found at 

http://www.insurancecouncil.com.au/for-consumers/code-of-practice/2012-review  
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Insurance companies, smash repair trade associations and individual smash repairers can be  

signatories to the Code of Conduct.  

The content of this Code has been guided by the federal Government’s response to the Productivity 

Commission’s inquiry into Smash Repair and Insurance
30

, and the Terms of Reference for the Smash 

Repair and Insurance Industry Implementation Taskforce. 

The Code of Conduct is intended to promote transparent, informed, effective and co-operative 

relationships between smash repairers and insurance companies. Code signatories agree to observe 

high standards of honesty, integrity and good faith in conducting their business with each other and in 

the provision of services to claimants. 

The Principles of the Code note that: 

“There should not be any interference with the commercial relationships between individual insurers 

and repairers, other than as provided in this Code and in accordance with the principles of the 

Code.”
31

 

In recognition of repairers’ right to freely structure their business arrangements, the Code of Conduct 
provides for minimum, industry-wide, standards in matters such as: 
 

 Transparency, disclosure and fairness in relation to insurers’ Network Smash Repairer (NSR) 
schemes; 

 Transparency, disclosure and fairness in relation to quotation processes, times and rates, 
repairer choice and use of parts; 

 Responsibility for quality and safety, and warranties; 

 Minimum terms of payment; and  

 An independent external dispute resolution mechanism. 
 

In recognition of insurers’ right to freely structure their business arrangements, and as required by the 
Government Response to the Productivity Commission recommendations, there has been no attempt 
to specify, on an industry-wide basis, matters such as: 

 

 Minimum hourly rates or prices;  

 ‘Standard’ hours for repair jobs; 

 Types of parts to be used; 

 Industry-wide NSR selection criteria and/or weightings for NSR criteria; 

 Compulsory choice of repairer; 

 Requirements to spread work among repairers; and 

 Particular conditions of guarantees.
32

 
 

 

                                                

30
 Productivity Commission, “Smash Repair and Insurance”, Inquiry Report, No 34, 17 March 2005. 

31
 Motor Vehicle Insurance and Repair Industry Code of Conduct, Revised March 2011, page 4. 

32
 Ibid, page 3. 
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The Code of Conduct is a voluntary industry code in all States except NSW - where it was mandated 

in 2007. It provides for a nationally consistent approach to disputes between smash repairers and 

insurers.  

The Code of Conduct is administered by the Code Administration Committee, comprising three 

appointees of the ICA, and three appointees of the MTAA. 

The Code of Conduct has recently undergone an external review in accordance with its provisions.
33

   

The ICA would be pleased to provide any further detail in relation to the General Insurance Code of 

Practice or the Motor Vehicle Insurance and Repair Industry Code of Conduct as required for the 

purposes of the Review. 

 

If you have any questions in relation to this submission, please don’t hesitate to contact Vicki Mullen, 

General Manager, Consumer Relations and Market Development Directorate via email 

, or phone . 

 

Yours sincerely  

 

Robert Whelan 

Executive Director & CEO 

 

  

                                                

33
 The Motor Vehicle Insurance and Repair Industry Code of Conduct, and the External Review Report are available at 

http://www.abrcode.com.au. 
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ATTACHMENT – Financial information for government monopoly schemes for workers 
compensation and personal injury motor accident schemes 
 

Government 

Monopoly 

Scheme 

Solvency or 

funding ratio
34

 

Investment Mix Deficit/Surplus 

*Noting that the 

Scheme reports 

typically refer to 

equity/negative 

equity 

Government 

Dividend 

NSW Workers 

Compensation 

104%  (2011-

2012 Comparative 

Performance 

Monitoring (CPM) 

Report 15
th
 

Edition, p 28
35

) 

Australian 
Equities, 11%; 
International 
Equities, 12%; 
International 
Equities - 
Emerging 
Markets, 5%; 
Australian 
Unlisted Property, 
6%; Australian 
Fixed Interest, 
19%; Australian 
Inflation-linked 
Bonds, 30%; 
Credit, 6%; 
Alternatives, 6%; 
Infrastructure 
Debt, 4%; Cash, 
1%  
(NSW WorkCover 
Scheme 2012-
2013 Annual 
Report, p6) 

Surplus = 

$308.5million 

(NSW WorkCover 

Scheme Annual 

Report, 

p15) 

*Noting 

announcement by 

NSW Treasurer 

and NSW Minister 

for Finance on 28 

April 2014 that the 

scheme’s updated 

surplus is $1.36 

billion. 

Nil 

Queensland 

Workers 

Compensation 

132% (CPM 

Report 15th 

Edition, p 28) 

A sound 

investment 

strategy and a 

strong 

performance in 

the Australian and 

International 

equities sectors 

have contributed 

Surplus = 

$1,054million 

(WorkCover Qld 

2012-2013 Annual 

Report, p40) 

Nil reported in 

2012-2013 Annual 

Report.  However, 

the WorkCover 

Board will make a 

recommendation to 

the Minister 

following 

certification of 

                                                

34
 It is noted that schemes may have different methods for determining solvency or funding ratios. 

35
 The Comparative Performance Monitoring (CPM) Report 15

th
 Edition is prepared by Safe Work Australia based on 

data provided by each jurisdiction and is used for ease of comparison purposes for the workers compensation 
schemes.  The CPM Report uses a standardised ratio of assets to net outstanding claim liabilities for comparison 
purposes.  This may be different from the Annual Reports of the workers compensation schemes. 
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Government 

Monopoly 

Scheme 

Solvency or 

funding ratio
34

 

Investment Mix Deficit/Surplus 

*Noting that the 

Scheme reports 

typically refer to 

equity/negative 

equity 

Government 

Dividend 

to this positive 

result.   

(WorkCover Qld 

2012-2013 

Annual Report, 

p12) 

2012-2013 

financial 

statements of any 

payment to be 

transferred to the 

consolidated fund.  

(WorkCover Qld 

2012-2013 Annual 

Report, p 6) 

Victorian 

Workers 

Compensation 

116% (CPM 

Report 15th 

Edition, p 28) 

Cash, Australian 

equities, 

International 

equities, Private 

equity, Inflation 

linked bonds, 

Infrastructure, 

Property, 

Diversified fixed 

income, 

Insurance, Non 

traditional 

strategies, 

Overlays   

(Vic Worksafe 

2012-2013 

Annual Report, 

p58) 

Surplus = 

$1,579million  

(Vic Worksafe 

2012-2013 Annual 

Report, p 40) 

$193 million paid to 

government  

(Vic Worksafe 

2012-2013 Annual 

Report, p 6) 

Victorian motor 

accidents 

scheme (TAC) 

84.9% funding 

ratio (TAC 2012-

2013 Annual 

Report, p 3) 

Cash 

investments, 

Australian 

equities, 

International 

equities, Private 

equity, Inflation 

linked bonds, 

Infrastructure, 

Deficit (negative 

equity) 2012-2013 

= $607million (TAC 

2012-2013 Annual 

Report, p 21) 

2011-2012 - 

$176million (TAC 

2012-2013 Annual 

Report, p 16) 
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Government 

Monopoly 

Scheme 

Solvency or 

funding ratio
34

 

Investment Mix Deficit/Surplus 

*Noting that the 

Scheme reports 

typically refer to 

equity/negative 

equity 

Government 

Dividend 

Property, 

Diversified fixed 

income, 

Insurance, Non 

traditional 

strategies, 

Overlays  

(TAC 2012-2013 

Annual Report p 

38) 

Tasmanian 

motor 

accidents 

scheme (MAIB) 

“Scheme solvency 

of 31.9% 

achieved, 

exceeding the 

target range of 

20-25%” (MAIB 

2012-2013 Annual 

Report, p 2) 

Listed equities, 

Listed unit trusts, 

Listed property, 

Unlisted trusts, 

Fixed interest 

bonds, Inflation 

linked bonds, 

Other financial 

instruments 

(MAIB 2012-2013 

Annual Report, p 

44) 

Surplus = 

$382million (MAIB 

2012-2013 Annual 

Report, p 29) 

The MAIB has 

recommended a 

dividend of $23.2 

million to 

Government in 

respect of this 

year’s operations.  

(MAIB 2012-2013 

Annual Report, p 2) 

South Australia 

Workers 

Compensation 

60% (CPM Report 

15th Edition, p 28) 

Cash, 2%; Fixed 
interest, 12%; 
Inflation-linked 
securities, 19%; 
Alternative 
income, 5%; 
Australian 
equities, 11.5%; 
Overseas 
equities, 23%; 
Property, 7.5%; 
Real return 
growth assets, 
20%  

(WorkCoverSA 
2012-2013 

Deficit = $1,366 

million 

(WorkCoverSA 

2012-2013 Annual 

Report Financial 

Statements, p 3) 

 

Nil  
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Government 

Monopoly 

Scheme 

Solvency or 

funding ratio
34

 

Investment Mix Deficit/Surplus 

*Noting that the 

Scheme reports 

typically refer to 

equity/negative 

equity 

Government 

Dividend 

Annual Report, p 
21) 

South Australia 

motor 

accidents 

scheme (MAC) 

111% of gazetted 

sufficient solvency 

(MAC 2012-2013 

Annual Report, p 

6)  

Cash 6.9%; 

Australian 

Equities 13.8%; 

International 

Equities 15%; 

MAC direct 

property 19.3%; 

Global Macro 

Absolute Return 

0.9%; 

Infrastructure 

3.4%; MAC Fixed 

Interest Liability 

Matched Portfolio 

19.9%; Inflation 

Linked Bonds 

2.5%; 

Diversified 

Strategies Income 

18.2% 

(MAC 2012-2013 

Annual Report, p 

13) 

Surplus = 

$768million (MAC 

2012-2013 Annual 

Report, p 39)   

MAC volunteered a 

one-off $100 

million contribution 

to the State 

Government for 

investment in road 

safety 

infrastructure.  

(MAC 2012-2013 

Annual Report, p 5) 

Northern 

Territory motor 

accidents 

scheme (MAC 

managed by 

TIO) 

91.2% (for MAC, 

TIO 2012-2013 

Annual Report, p 

6) 

Cash 6%; Fixed 

Interest 5%; 

Direct Property 

6%; Listed 

Property Trusts 

4%; Inflation 

Linked Bonds 

20%; Government 

Bonds 20%; 

International 

Surplus = 

$248.2million  

(MAC (TIO) 2012-

2013 Annual 

Report, p 12) 

$10.5 million paid 

by TIO as whole 

with no MAC 

breakdown to 

government (TIO 

2012-2013 Annual 

Report, p 6) 
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Government 

Monopoly 

Scheme 

Solvency or 

funding ratio
34

 

Investment Mix Deficit/Surplus 

*Noting that the 

Scheme reports 

typically refer to 

equity/negative 

equity 

Government 

Dividend 

Equities 24%;  

Australian 

Equities 15%  

(MAC (TIO) 2012-

2013 Annual 

Report, p 15) 

Western 

Australia motor 

accidents 

scheme (ICWA) 

141.8% solvency 

ratio – assets 

divided by 

liabilities (Third 

Party Insurance 

Fund, ICWA 

2012-2013 Annual 

Report, p 12) 

Global Shares 

28.8%; Australian 

Shares 26.9%; 

Property 10.4%; 

Global Fixed 

Interest 9.5%; 

Alternative Assets 

9.1%; Australian 

Fixed Interest 

5.6%; Cash 4.8%  

(Reported across 

all businesses - 

ICWA 2012-2013 

Annual Report, p 

31) 

Surplus = 

871.4million 

 (ICWA 2012-2013 

Annual Report, p 

158) 

Nil however in 

June 2013, 

government 

enacted legislation 

seeking annual 

dividends. (ICWA 

Annual Report, p 6)  

Comcare 75% (CPM Report 

15th Edition, p 28) 

Cash and cash 

equivalents, trade 

and other 

receivables and 

other financial 

assets 

(Comcare 2012-

2013 Annual 

Report, p130) 

Deficit = 

$928million  

(Comcare 2012-

2013 Annual 

Report, p 130) 

Nil  
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Insurance Council of Australia 

Part I ·Executive Summary 

Introduction 

The Insurance Council of Australia has engaged Finity to propose a best practice workers compensation 

scheme, competitively underwritten by APRA-authorised insurers, which would be suitable for Australian 
conditions on either a national or jurisdictional level. 

This report draws on a significant body of research as well as our own experience and observations from 
many years working ih the sector. 

Achieving sustainability 

Best practice means sustainability 

A best practice scheme will be both financially and socially sustainable. 

A sustainable scheme - one that satisfies stakeholder expectations over an extended period - will not 

give rise to either a financial need or a political imperative to reform the scheme. To achieve a 

sustainable scheme requires a number of different components, working consistently. 

Figure 1 -Drivers of Sustainability 
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Insurance Council of Australia 

Objectives and principles 

Clear objectives for the scheme, stated in legislation and broadly supported, provide the starting point. 

For example, a simple set of best practice objectives could be: 

1. To contribute to the prevention of injuries 

2. To support injured workers in returning to work 

3. To assist with full recovery 

4. To compensate fairly 

5. To charge employer premiums that are affordable, reflect risk, and fully fund the liabilities. 

Our views about what constitutes best practice are underpinned by the following principles, which overlap 

with the elements which drive sustainability: 

a e -T bl 1 B est p ract1ce p . . I rmc1p1es 

Principle Comments 

Work is good for your health Recovery will be aided by resuming work. 

Establish clear expectations This wi ll minimise ambiguity and increase 
accountability of stakeholders. 

Focus on the more seriously injured Compensate the seriously injured adequately. 
Limit benefits for minor inju ries to what is essential. 

Strive for efficiency Maximise the proportion of payments made to 
claimants. 

Appropriate incentives Incentives should encourage positive outcomes for 
injured workers and for scheme financials. 

Minimise political involvement Purely political agendas should not drive scheme 
design or management. 

Entitlement and benefits 

The law will spell out who is entitled to make a workers compensation claim, in what circumstances and 

what benefits they may receive. Sections 5 and 6 of the report set out in some detail the best practice 
proposals, drawing on the many examples and variations observed in Australian schemes and the 

historical changes that have been made. 

Key features of the recommendations are summarised in Table 2 below. 

Page 4 of 56 
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Table 2- Entit lement and Benefits 

Area Recommendation 

Entitlement 

Who is a worker? A person paying income tax in the PAYE system 

What injuries are compensable? Injuries out of, or in the course of, employment 

Employment a significant contributing factor 

Benefits available 

Income replacement 100% replacement for three months, 80% thereafter 

Time limit on benefits 

Medical and treatment Reasonable and necessary costs 

Generally paid for up to a year after income replacement 
benefits cease 

Permanent impairment Lump sum depending on WPI 

WPI threshold for access 

Death Defined lump sum of moderate quantum 

Additional sum if dependants 

The most serious injuries at work deserve lifetime support, which will come f rom the National Injuries 

Insurance Scheme recommended by the Productivity Commission and adopted by governments . 

Dispute resolution 

The workers compensation environment lends itself to an administrative dispute resolution process rather 

than a judicial one, with decisions being made by a tribunal that is inquisitorial in nature rather than 

adversarial. Decisions in the first instance can be made by a single expert decision maker, within a 

framework of objectivity and procedural fairness. 

There should be one level of appeal from a decision at first instance. Regarding medical issues, this 

should involve a Medical Panel. Other issues should be dealt with on appeal by senior members of the 

tribunal. Access to courts should be available only when there are important or novel issues involved, 

either referred by the tribunal or in the nature of judicial review. 

Managing the scheme 

A workers compensation scheme is a complex system with many participants. A sustainable scheme 

requires a scheme regulator with appropriate governance - Board members with relevant expertise will 

be an important plank. 

The regulator's main scheme management responsibilities are summarised below. 

T bl 3 R a e - I t R egu a or .bTf espons1 1 1 1es 

Improvements to scheme guidelines 

Insurer oversight 

Employer compliance 

Provider oversight 

Interactions with WHS 

Performance analysis and benchmarking 

Advice to government 
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);tfinity May 201 5 
N:~CA141BEST PRACTICE WCIREPORT\R_1CA_BPWC_APR 15_FINAL.DOCX 
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The single most important driver of the scheme's success will be the extent to which workers achieve 

rapid and sustainable return to work. Section 7.2 of the report discusses the key factors involved in 

maximising return to work; insurers and employers, influenced by the regulator, have crucial roles to play. 

Premiums 

A best practice scheme will see insurers establishing premiums on a fully funded basis 1, with: 

• Standard industry rates, determined by the regulator, as the starting point 

• Insurers setting their own premium rates, in accordance with 'light touch' regulatory guidelines. 

Scheme culture 

A sustainable workers compensation scheme will have a positive culture which is the outworking of all 

other aspects of the scheme's design and management. The types of outcomes observed will be: 

• High employer engagement in claim outcomes 

• Open and transparent decision-making 

• A low appeal rate for decisions 

• Staff at the regulator committed to sustainability ahead of compliance. 

If an effective scheme culture can be established, and then measured and influenced where necessary, 

the workers compensation scheme can be sustainable over a very long period. 

1 The HWCA report to Labour Ministers' Council of 1997 Promoting Excellence: National Consistency in Workers' Compensation 
recommended: "Premium rates must be sufficient to ensure a fully funded, financially viable scheme, whilst 
ensuring minimisation of cross subsidisation." The Productivity Commission in 2004 favoured "premium setting principles which 
encourage full funding", and recommended premium setting principles (Chapter 10) to be explicitly consistent with this objective . 
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Part II Detailed Findings 

1 Introduction 

Finity Consulting has been engaged by the ICA to propose a best practice scheme design for a workers 

compensation scheme that would be suitable to operate at a national level , or in an individual ju risdiction . 

We understand that this report will be used by the ICA in discussions with Federal and State 

governments about scheme design and the involvement of APRA-authorised insurers in workers 

compensation. With this in mind this report has been prepared on the assumption that it will be in the 

public domain. 

1.1 Scope 

The ICA has asked Finity to propose a design for a best practice national scheme, having regard to the 

following core principles: 

• Fairness to workers, by promoting recovery with incentives to encourage return to work 

• Affordability for employers, with: 

~ Appropriate pricing for all employers 

~ Appropriate incentives for all stakeholders to improve workplace safety 

• Sustainability for all, with: 

~ A fully funded scheme so that there is no bu rden on the public purse 

~ Appropriate governance that separates regulatory oversight from scheme management. 

The ICA has set out its view of the most important design principles for competitive underwriting of a 

statutory compensation scheme. These principles are shown in Appendix A of this report. 

In this report we have assumed a competitively underwritten scheme. 

1.2 Approach 

Our approach to describing a best practice scheme has been mainly top down (i.e. starting from the 

principles and objectives) rather than bottom up (starting with an analysis of existing schemes). We have 

used examples that draw upon featu res of existing Australian schemes. Where relevant we have 

referred to the literature and f indings of other reports and inquiries. Much of the material and 

suggestions, however, are based on our own experience and our opinions derived from that. 

1.3 Structure of this report 

This report is laid out as follows: 

• Section 2 discusses the principles underlying best practice 

• Section 3 looks at catastrophic injuries, in the context of the proposed NilS 

• In Section 4 we discuss the management of all aspects of a workers compensation scheme 
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• In Section 5 we discuss entitlement to compensation - who is entitled to make a workers 

compensation claim, and under what circumstances? 

• Section 6 considers the range of benefits which claimants may receive 

• Claims handling is discussed in Section 7 

• In Section 8 we discuss claim determination and dispute resolution mechanisms 

• Section 9 discusses pricing and funding of workers compensation business 

• Section 10 deals with scheme culture, which is a function of the interaction between scheme 

design and management and ultimately drives much of participant behaviour 

• Section 11 sets out important reliances and limitations. 
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2 What does best practice mean? 

Objectives and principles 

A best practice scheme is clear about its objectives and is based on a coherent set of guiding 
principles. 

2.1 Clarity of objectives 

In order to design an effective scheme, it is necessary to first be clear about the scheme's main 
objectives. These objectives must be in the legislation and should guide the design and operation of the 

scheme. 

A scheme's objectives will ideally be brief and straightforward 2
·
3

. A simple set of best practice objectives 

could be: 

1. To encourage prevention of work related injury and disease 

2. To support injured workers in returning to work 

3. To assist with full recovery 

4. To compensate fairly 

5. To charge employer premiums that are affordable, reflect risk, and fully fund the liabilities. 

2.2 Sustainability 

What is a sustainable scheme? 

A sustainable scheme satisfies stakeholder expectations over an extended period so there is no 
financial need or political imperative to reform the scheme. 

Sustainability is a function of a scheme's design, as well as its management and culture, which is 

illustrated in Figure 2.1 below. 

2 South Australia's Return to Work Bill 2014 is a recent example of clear, straightforward objectives specifically identified in a 
scheme's governing legislation 
3 Workers Compensation Legislation Amendment Bi/1 2012, Second Reading into Parliament Speech, (1 91

h June 2012), makes 
reference to best practice objectives. 
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Figure 2.1 - Drivers of Sustainability 

2.2.1 Defining sustainability 

Financial sustainability 

In a financially sustainable scheme, premiums paid by employers fully fund the cost of providing 

insurance- the cost of cla ims, scheme expenses and return on capital. Premiums need to be 

reasonably stable in order to meet the expectations of employers, and need to be regarded as affordable. 
Insurers will be subject to prudential regulation by APRA which minimises the chance of insurer failure. 

Sustainability may be threatened by 'shocks' to the broad economy - such as the sustained drop in 
interest rates which followed the GFC in 2008 - or by scheme-specific issues, such as increases in claim 

frequency or benefit payments (average claim size). Sustainability will require identification and 

management of emerging risks- for example, changing workforce demographics, or new focus areas for 
claims as awareness levels increase (RSI , mental harm claims etc). 

Social sustainability 

A scheme will be socially sustainable when there is no broad motivation for stakeholders to push for 
change. The scheme features which will drive social sustainability are : 

• Balance- there are tensions between the needs of different stakeholders, and these need to be 

kept in balance. A best practice scheme is not so generous as to be unaffordable, but not so 
limited as to cause hardship or community concern . 

• Fairness - all stakeholders, and particularly workers, must consider the scheme as being fair. 

• Consistency - a scheme with consistency in its design and management will be more sustainable 
than one where there are inconsistent approaches in different part of the scheme, or where 
approaches are substantially changed from time to time . 

• Culture - a culture that says returning to work is good for you, rather than a compensation 

mentality, supports scheme sustainability. The focus is on capacity rather than incapacity. 
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Over the last ten years the decisions of governments around Australia have refined benefit levels in line 

with changing community views regarding a sustainable balance between benefits and costs. Recent 

changes have been made in order to reduce premiums, while maintaining support for the most seriously 

injured. 

2.2.2 Achieving sustainability 

A sustainable scheme can be achieved only when a range of elements work together; see 

Figure 2.2. 

Figure 2.2- Achieving Sustainability 

These elements are discussed in Sections 3 to 10 of this report. 

2.3 Guiding principles- this report 

Our views about what constitutes best practice are underpinned by the principles set out in Table 2.1 , 

which overlap with the elements which drive sustainability. These principles also align with the principles 

applied by governments in recent years, which in turn aim to represent community values. 
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Principle 

Work is good for your health 

-
Establish clear expectations 

Focus on the more seriously 
injured 

Strive for efficiency 

-
Appropriate incentives 

Minimise political involvement 

Insurance Council of Australia 

Table 2.1 - Guiding Principjes 4 

~~~~~-------------------------. 

-

Com ments 

Once 
recov 

an injured worker has recovered sufficiently, further 
ery will be aided by resuming work. 

-

-
Clear objectives and rules will minimise ambiguity and increase 

countability of all stakeholders. the ac 

The s 
aim to 

eriously injured have greater needs, and schemes should 
compensate them adequately. Conversely, benefits for 

with minor injuries should be limited to what is essential. those 

A stre amlined scheme, managed efficiently, will benefit all 
pants, and will maximise the proportion of payments made 
mants. 

partici 
to clai 

-
The s cheme design should provide incentives which encourage 
positi ve outcomes for injured workers and for the scheme's 
financ ials. 

r-
Gover nments are important stakeholders in workers 
comp ensation schemes, but purely political agendas should not 

scheme design or management. drive 

4 Dr Andrew Fronsko defines a similar set of principles in "Overview of Accident Compensation Schemes in Australia and New 
Zealand, including features aimed at Optimising Return-to-Health & Return-to-Work Outcomes" (2008) 
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3 Catastrophic Injuries and the NilS 

Compensating the catastrophically injured 

Scheme design must ensure that workers who are catastrophically injured and permanently 
incapacitated are appropriately looked after. 

One of the difficult balances for scheme design is the aim to care properly (essentially over a lifetime) for 

those catastrophically inju red in a work accident, while having benefits that are not so generous that 

workers with less serious injuries remain on benefits in the long term. This is often dea lt with by defining 

a 'boundary' between seriously injured and other claimants, and providing long term benefits only for the 

most serious injuries.5 

3.1 What is the NilS? 

The National Injury Insurance Scheme (NilS) offers a consistent approach to providing lifetime care for 

the catastrophically injured. It is intended to ultimately cover all catastrophically inju red individuals, 

independent of the cause of injury (motor accident, work-related, medical misadventure, other) and 

regardless of fault. Access to the NilS will be subject to its own definitions, which should then provide a 

boundary that is soundly managed by the custodians of the NilS. 

The NilS is a 'sister' scheme to the NDIS. NDIS is a national scheme being progressively launched and 

covers people with serious disability, mainly from congenital conditions or disease. The NilS is proposed 

as a federation of state-based schemes rather than operating as a single independent entity. In each 

jurisdiction the relevant levies would be paid to the state-based NilS entity and relevant inju ries handled 
by that entity. 

Good progress is being made with implementing the NilS for motor accidents. Including work injuries in 
the schemes should not be a difficult task. 

3.2 Delivery 

Most of Austra lia's CTP schemes have established a mechanism for providing Ni lS-compliant benefits to 

catastrophically injured motor accident victims, on a no-fault basis. In some states the delivery is via a 

separate 'long term ca re' scheme, and in others (only when a monopoly scheme) benefits are delivered 

within the existing CTP scheme. 

In the workers compensation context, provision of the benefits for NilS participants will be shared 

between NilS and the workers compensation scheme: 

• Treatment and care benefits will be managed and paid from the NilS entity 

... The NilS entity should be the long term care scheme already set up for CTP claims, in order 

to achieve synergies and maximise the benefits of the specialised workforce 

• Income replacement and permanent impairment benefits wil l be managed and paid by the workers 
compensation insurer. 

5 The Centre for International Economics, in its review of the 2012 changes to NSW workers compensation, ("Statutory review of 
the Workers Compensation Legislation Amendment", June 2014), identifies as a particular concern of stakeholders, the limit ing of 
medicals for seriously injured workers (with WPI 20-30%). There was concern among stakeholders that this could present a barrier 
to return to work for the seriously injured who may need medical support for a longer period. 
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3.3 Funding 

The workers compensation scheme will fund its share of the NilS, via either a levy on premiums or 

diversion of part of the risk premium . With the relatively low incidence of catastrophic injuries from 

workplace accidents, the required funding will be modest. 

3.4 NilS is best practic·e 

The NilS arrangement represents best practice because: 

• It uses specialist skills in care of the seriously injured by utilising the scale and focus of the NilS 

• It aligns the treatment of those with serious injuries between work and motor accidents (and 

possibly other accidents in future) 

• It optimises sustainability of the workers compensation system by collecting levies to cover the 

lifetime liability for catastrophic injuries, while keeping the insured scheme to a shorter tail than it 

would otherwise have. 

3.5 Other serious injuries 

Only the catastrophically injured will have access to the NilS. This would include (for example): 

• Spinal cord injuries - paraplegia and quadriplegia 

• Significant traumatic brain injury 

• Multiple amputations. 

It is common for workers compensation schemes to define 'serious injury' at a lower level of impairment, 

and to have additional benefits available to those categorised as Serious Injury. The remainder of this 

report: 

• Assumes that all catastrophically injured claimants will have access to lifetime care and support via 

the NilS arrangements 

• Refers to possible additional (or more generous) benefits which could be made available in the 

workers compensation context to other seriously injured workers, subject to a suitable threshold for 

access. This threshold would be a key element of scheme design, but is not discussed further in 

this report. 
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4 Managing the Scheme 

The regulator and its interactions 

The regulator's central role in scheme management plays out in its interactions with all participants in the 
scheme. 

A workers compensation scheme has all the characteristics of a 'system' and needs to be managed as a 

system. This requires a specialist scheme regulator with independence, expertise and authority. 

The scheme regu lator has primary responsibility for sustainability of the scheme and needs powers to 

deal with a wide range of aspects of sustainability. 

4.1 Scheme participants 

Figure 4.1 shows the relationships between the most important scheme participants; the 'ongoing' 

relationships are shown as yellow lines, and the claim-specific relationships are indicated in red. 

Figure 4.1 -Main Scheme Participants 

I 

Worker 

Emplovm•ot I I ~ 
Employer 

Insurance 

The workers and their behaviour have the most influence on the incidence and cost of workers 

compensation claims. Activities of the regulator, insurers and employers should all be aimed at having a 
positive influence on workers' day to day activities via the scheme culture. 

Scheme participants beyond those shown in Figure 4. 1 include other parts of the health system 
(specialists, physiotherapists, etc) as well as lawyers and investigators. 

This report , in considering only a competitively underwritten scheme, assumes there is no need for a 
central 'nominal insurer' entity. A guarantee fund (or nominal defendant) would however be required, to 

pay claims in circumstances where the relevant employer was uninsured. In the unlikely event of insurer 

insolvency, the guarantee scheme would extend to the workers compensation liabilities of that insurer, 
funded by a levy on future premiums until the full cost is met. 
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4.2 

4.2.1 

The regulator 

Legislation and regulations 

Insurance Council of Australia 

The scheme regulator operates in the context of the relevant legislation and regulations, and will be well 

placed to identify and recommend any improvements which can be made to legislation or regulations. 

For the scheme to be sustainable the scheme regulator must have the mandate, tools and skills to make 

adjustments to the scheme's workings. As far as possible these adjustments should not depend on 

amending legislation, because of the difficulty of getting even minor legislative changes passed. Best 

practice would be to give the regulator the power to make adjustments in one of two ways: 

• Clarify legislation through regulatory standards 

• Review the efficacy of the legislation every two to three years. 

The legislation should be much shorter than the hundreds of pages that typically exist today. The rule 

making power of the regulator should include both standards (effectively subsidiary legislation) and 

guidelines (not binding in all situations but driving best practice). 

4.2.2 Governance of the regulator 

Workers compensation is a compulsory insurance scheme established by legislation. The scheme 

regulator is most likely to be a public sector agency ultimately subject to control by government, and 

should not have conflicting roles as both a regulator and an underwriter. 

A sustainable and effective workers compensation scheme will be free of political disagreement and 

purely political influence of the government of the day, and governance of the regulator should be 

structured accordingly. Having relevant expertise on the Board is critical. A key plank is to have a Board 

that has a commercial structure, rather than a representative structure where directors are actively . 

involved in the scheme at the time. The representative structure is not appropriate as such directors may 

either be motivated by vested interests or assumed to be so. 

4.2.3 Interaction with WHS 

Work Health and Safety (WHS) legislation and regulation is in some ways parallel to workers 

compensation regulation. Many jurisdictions have considered, and some have implemented, combining 

the WHS and workers compensation regulators in one entity. At present Western Australia, Queensland 

and South Australia have separate WHS and workers compensation regulators , while other jurisdictions 

have a combined regulator (with NSW and Victoria also being the insurer). 

The proposed best practice design is for separate WHS and workers compensation regulators, but with a 

regulatory mandate to co-operate and share information. Separate organisations are proposed to keep 

focus on the different issues across WHS and workers compensation. The workers compensation 

scheme should represent a major source of information for WHS authorities, both for planning WHS 

activities broadly and for targeting specific interventions. In turn , if WHS is improved the results will be 

better for the workers compensation scheme as wel l as the workplace. 

The workers compensation regulator will establish protocols for working with insurers when WHS 

targeting is involved, since the insurer has its own commercial relationship with the employer and its own 

knowledge about claims. 
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4.3 Oversight of dispute resolution 

It is best practice for the scheme regulator to 'own ' and manage the dispute resolution process. We 

discuss dispute resolution in Section 8.6. 

4.4 Management of employers 

The relationships with the employer are represented in Figure 4.2. 

Figure 4.2- Relationships with Employers 

Employer 

l 
Insurer -------7 

WHS 
Authority 

II\ 
I 
I 
I 
I 
I 
I 

we scheme 
regu lator 

The insurer and the WHS authority will have the day to day interactions with the employer. These 

include the 'standard' interactions (for the insurer, collection of premiums and management of claims), as 

well as actions relating to specific circumstances; for example, if the employer has poor accident/claims 

experience both insurer and WHS authority will have a part to play in addressing that. 

When a WHS intervention is needed, the workers compensation regulator should ensure that all relevant 

information from the insurer is made available to the WHS authority and that the two act in a co-ordi nated 

manner. 

The insurer is in a strong position to influence the employer, and the scheme should provide insurers with 

incentives to influence employers in a constructive way. One of the fundamental strengths of an 

underwritten insurance scheme is that the insurer has a strong financial incentive to minimise the cost of 

claims and th~refore to work with employers to achieve this. In addition, premiums can be adjusted to 
reflect an employer's own experience. 

4.4.1 Obligations on employers 

It is best practice to give medium and large employers a statutory responsibility to assist w ith (1) 

managing workers compensation claims and (2) providing opportunities for supported return to work. 

This would typically apply to employers who have more than 20 employees, and would take the form of 

an obligation to provide employment- alternative duties, if necessary- for (say) six months after inj ury. 

Best practice will allow, however, for early 'separation' from the employer in situations where continuing 

in the pre-inju ry employment does not promote (or may even impede) RTW. Some mental harm claims 
fall into this category. This approach will promote proper risk assessment of the injury and proper 

procedures when an injury occurs, and will require suitable compensation such as retra in ing and a closed 

period income entitlement. 
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The statutory obligations would not apply to small employers because they will not typically have the 

same flexibility; in addition to challenges due to their smaller size, they are unlikely to have a range of 
different duties available. 

Larger employers would typically be required to have nominated return to work co-ordinators, to assist in 

executing their obligations. The insurer or scheme regulator would normally provide training for return to 
work co-ordinators. 

Incentives for employers to fulfil their obligations will be: 

• The premium system- providing both a financial incentive th rough potential premium reductions 
and a financial penalty through potential premium increases 

• The WHS inspectorate will provide oversight of workplace risk, with both educational and 
compliance roles. 

4.4.2 Employer compliance 

Insuring (or self insuring) for workers compensation is compulsory. In relation to oversight of employer 
compliance: 

• Ensuring that all employers are either insured or self insured is the responsibi lity of the scheme 
regulator, and can be done in conjunction with the WHS regulator 

• Ensuring the accuracy of employers' wage declarations and industry classification should, 
however, be the primary responsibility of insu rers; insurers have the primary relationship with 
employers, and wages and industry drive the premiums which are collected by insurers. The 

scheme regulator should have a secondary audit role. 

In relation to pricing oversight by the regulator, in Section 9 we suggest a 'light touch' regulatory 
approach. 

4.4.3 Self insurance 

Self insurance by employers with a suitable appetite, financial and operational capacity to underwrite 

their own workers compensation risks should be permitted. The scheme regulator should apply even
handed standards to insurers and self insurers regarding prudential soundness and claim practices. 

Employers (and employer corporate groups) wishing to transition to self insurance are required to satisfy 
a range of financial and other criteria. The current criteria vary by jurisdiction but generally incorporate6

: 

• Minimum size 

• Sufficient financial resources to pay benefits 

• Satisfactory WHS environment - safety procedures and working conditions 

• Capacity to administer claims adequately- by own staff or outsourced 

• Procedures for rehabilitation and return to work for injured employees. 

6 Hurst, M., 2013, Financial viability of moving to self-insurance, http://www.finitv.com.aulpublicationl financiat-viability-of-movinq-to
self-insurance-may-2013/ 
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In our view the current standards for authorisation and regulation of self insurers in Australian 

jurisdictions are generally more than adequate; the requirements applying in some jurisdictions could be 

streamlined. It is important that the same regulator be responsible for insurers and self insurers, without 

the inherent conflict of the regulator also being the insurer (which happens now in some states). 

Self insurers would still be required to contribute to the expenses of the workers compensation scheme, 

via an annual levy. 

4.5 

4.5.1 

Managing the insurers 

Selection of insurers 

Only insurers with demonstrated capability in delivering workers compensation should be able to operate 

in the scheme. The selection process would require insurers to demonstrate their competency and 

experience, and their capacity to meet the scheme's service standards. 

4.5.2 Authorising insurers 

The scheme regulator should encourage a competitive market among insurers. The scheme regulator is 

a regulator of product and market conduct; see Table 4.1. APRA should be the prudential regulator of 

insurers- this means that an insurer must be APRA-authorised, and the scheme regulator need not 

concern itself with financial security of the insurer. 

T bl 4 1 R a e - egu ato ry R l o es: G enera I I nsurance an dW k or ers c r n ompensa 10 

Regulatory role General Insurance In workers 
compensation context 

Prudential APRA APRA 

Product n/a Scheme regulator 

Market conduct ASIC Scheme regulator 

4.5.3 Oversight of insurers 

Best practice will see the conduct and compliance of participating insurers regularly assessed by the 

scheme regulator. Areas for oversight would include7
·
8

: 

1. Client service levels - employers and claimants (measured aga inst defined service standards) 

2. Compliance with scheme legislation and regulations 

3. Fairness in dealings with claimants and employers 

4. Benchmarking metrics - pricing, claims performance. 

Sanctions against insurers who are not meeting required standards would range from counselling and 

training at the less serious end, to administrative fines and ultimately suspension of licence for serious 

perform ance failure. 

7 The NSW Motor Accidents Authority has a clearly specified guide of insurer obligations ("Summary Guide of NSW Compulsory 
Third Party Insurers' Obligations", 2012) 
8 WorkCover Tasmania's licensing conditions cover solvency, provision of information to stakeholders (WorkCover, policyholders), 
records management, claims management, injury management and premium setting . They also clearly define instances where 
insurers must inform the WorkCover Tasmania board in writing. 
http://www.workcover.tas.qov.au/insurance/licensed insurers/license conditions for licensed insurers 
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4.6 Managing other scheme providers 

Service providers in the workers compensation scheme include: 

• Treating doctors and allied health professionals 

• Rehabilitation and return to work experts 

• Investigators 

• Medico-legal experts and assessors 

• Lawyers for workers and insurers. 

Managing providers - authorising them, and monitoring their performance and effectiveness- can be 

done only at the macro (whole of scheme) level, and is a responsibility of the scheme regulator. Insurers 

should be permitted to co-operate in identifying, and intervening with, aberrant service providers. This 
can make an important contribution to scheme sustainability, as some providers have developed 

business models that are designed to maximise revenue from workers compensation schemes. 

Best practice will involve having a limited number of pre-authorised Independent Medical Assessors, who 

have specific roles in medical decision-making and dispute resolution processes; see Section 7. 

4.6.1 Regulation of fees 

As a further control measure, the scheme regulator should have the authority to set maximum fee rates 

for providers, following consultation with provider group representatives and insurers. There are 

circumstances in which discretion to pay above the defined maximum may be helpful - for instance, 

where skilled specialists would otherwise not be w illing to participate in the scheme. 

4.6.2 Treatment guidelines 

Best practice schemes will have treatment guidelines which establish expectations for how some 

common injuries should be treated, and which provide information on expected recovery times. 

4.6.3 Oversight of practice quality 

The central statistical data system (see Section 4.8) will have granular information about the services 

provided in respect of each claim. If concerns are raised about the quality of practice of a service 

provider (such as over-servicing, or biased reports) the scheme regulator should use this information, 

along with practice peer reviews, to assess the service provider's practices. The scheme regulator may 

counsel the provider, initiate a complaint to the relevant professional body, and/or prevent that provider 

from operating in the workers compensation scheme. 

W e acknowledge that providing effective oversight of practice quality is challenging for a regulator. It 

would require close co-operation with insurers, who interact directly with the providers. 

4.7 

4.7.1 

Financial aspects of scheme management 

Funding the regulator 

It is best practice for the workers compensation scheme regulator's funding to be independent of 

government budgets. This is achieved by using a levy on premiums, although the levy (shared with self 
insurers) should fund direct costs of the workers compensation scheme regulation only. Accountability of 
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the WHS regulator, on the other hand, is best achieved by having direct funding from government or 

other employer levies. 

4.7.2 Scheme efficiency 

An overall key performance indicator for the scheme, and a priority for the regulator, should be the 

efficiency of the scheme. The simplest measure of efficiency is the proportion of the total employer 

premiums which is paid out as entitlements to and for the direct benefit of injured workers. (For example, 

medical treatm ent is for the direct benefit of the worker but a medico-legal assessment is not.) 

4.7.3 Latent claims 

The scheme will need to deal with potential exposures to latent claims which emerge long after an 

employee's exposure (asbestos being the most dramatic example to date). This could be achieved by 

either: 

• Defining who will be responsible for such claims in the scheme's rules, e.g. "lnsurer/s at the time of 

exposure is/are responsible for claims", and/or 

• Allowing the regulator to put funding arrangements in place if and when needed , e.g. where no 
insurer can be found liable or the exposure is so far in the past that insurer responsibility is 

impractical. 

4.8 Central statistical data 

Best practice management of any system or scheme will be evidence-based. To obtain and monitor 

appropriate evidence requires collecting a considerable amount of data . 

4.8.1 Collecting data 

With rapid improvements in technology, collecting large volumes of data is more practical than it used to 

be. In some schemes that have been centrally underwritten but competitively managed, better practice 

has been achieved by requiring all agents to use a single IT system. In a competitively underwritten 

scheme, however, there is no case for using a single IT system- each insurer can and should have its 

own independent system to encourage innovation and (if the insurer wishes) to deal with the whole of its 

insurance operations. 

The scheme regulator should own and operate a central statistical system which records data at a 

granular level (but does not drive functions or workflow), to which all insurers contribute data. The 

Personal Injury Register systems operated by the CTP regulators in NSW and Queensland have been 

successful examples, as have the statistical systems operated in underwritten states such as Western 

Australia. In order for the central statistical system to operate effectively: 

• The data requirements need to be clear, streamlined and consistent over time 

• Insurers need to contribute data in a timely fashion. 

Insurers and self insurers should use their own IT systems for recording and managing claims. This 
means that the scheme's operations will not be an impediment to insurers using their systems to be 

innovative and efficient, and to provide good customer service. For example: 
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• An insurer may interface with employers online, in a way which supports improved workflow and 

claims management 

• The insurer may integrate workers compensation with other insurance it provides to employers. 

4.8.2 Using the data - performance analysis 

Collecting detailed data from all insurers will enable a range of performance monitoring and 

benchmarking at scheme level: 

• Exposure - wages, premiums etc 

• Claims experience- claim frequencies, amounts, duration etc 

• Rates of dispute and dispute outcomes 

• Provider performance. 

All of the analysis can be used to compare performance across different employers and industries, 

insurers, and providers. Well designed analysis can be used to focus on areas that are critical to the 

scheme's overall performance and costs , and can be used to create incentives for improved 

perform ance. 

Consistent and reliable data analysis is important for identifying and responding to emerging pressure 

points, and therefore being able to minimise their financial impacts. Failure to do this has been a common 

theme in schemes which have had sustainability issues in the past. Unfavourable trends, such as 

increasing claims costs for mature-age workers or for workers with pre-existing disabilities, can be 

identified and confirmed before they become a major issue. 
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5 Coverage 

The cornerstone of design 

The most fundamental element of scheme design is its coverage - who is covered by the scheme, and 
when are they entitled to claim? 

5.1 Who is a worker? 

The optimal scheme design is to align workers with the common definitions in employment and tax law. 

The starting point should be: 

A person paying income tax in the PAYE system 

The reasons that this is best practice are: 

• It matches the expectations of most employers and workers 

• It means that premiums collected are more likely to be matched with the exposure to claims 

• It is simple and avoids expensive litigation to establish coverage by workers compensation in 

unusual circumstances 

• It minimises the opportunity for employers to avoid paying premiums. 

Many small businesses have directors who also work in the business. Coverage should be available to 

working directors, and income replacement benefits should be calculated based on the wage earnings 

declared when premiums are paid. 

Recent examples 

NT WorkSafe moved to a 'results based' test in 2012, which defined as a worker any person performing 

work for another, unless the person (1) is paid to achieve a stated outcome, (2) needs to supply the 

equipment or tools required for the work, or (3) would be liable for the cost of rectifying any defect. This 

test met with difficulties: it was difficult to determine whether the results test applied, and there was 

confusion around contractors and sub-contractors. The most recent review of the NT scheme in 2014 

recommended moving to the simple PAYE definition. 

A 2013 review of WAworkers compensation recommended the PAYE definition be adopted, and 

recommended authorising the making of regulations to include or exclude from the definition of worker 

particular prescribed arrangements. 

5.2 What is a compensable injury and the necessary link with 
work? 

Most Australian schemes currently adopt similar definitions of injury and work-related disease. Use of 

the phrase "out of, or in the course of, employment" is the norm, and its application has a large amount of 

jurisprudence. Adopting this phrase is best practice because its understanding is so well established. 

The next question is the degree to which a claimant's employment has been a contributing factor to the 

illness or injury. Some schemes have adopted a tiered approach, with stricter contribution requirements 
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for diseases, gradual process injuries and mental harm claims. The words used to specify the extent of 
contribution fall on a spectrum which is illustrated below. Our suggestions for the adopted minimum 
levels for different claim types are also shown. 

Figure 5.1 - Defining the Contribution of Work 

leve l of contribution Suggested Minimum 

Strongest Main or maj or - Disease, mental harm, 
gradual onset, aggravations 

Weakest 

Significant or Substantial - Injuries 

Material 

No reference to level of 
contribution 

Courts have spent considerable time defining and interpreting these words. A best practice scheme will 
use a definition that is coherent with the most robust court decisions, in order to limit further litigation on 
the subject. 

Special care is needed with mental harm claims - we discuss the circumstances of these claims, and our 
suggestions for best practice (including benefit entitlements) in Section 5.5. For such claims, it is 

established good practice to have a 'carve out' for reasonable management action. 

5.3 Should journeys and breaks be covered? 

It is sometim es difficult to pinpoint where work or 'the workplace' begins and ends. 

Best practice will be to exclude coverage for journeys to and from work, for these reasons: 

• Journeys to and from the workplace are (by definition) outside both working hours and the 

workplace environment 

• Motor vehicle bodily injury insurance covers injuries sustained on the roads (although in some 

jurisdictions only if the person was not at fault) 

• In other respects, journeys to and from work are simply part of 'daily life ' 

• Journeys taken as part of employment would be covered by the workers compensation 

arrangements. 

Coverage for injuries occurring during a work break sometimes distinguishes between onsite and offsite 

breaks. Given the complexity in defining and interpreting the numerous boundary issues, the 

recommended design is to include coverage for injuries during breaks, using the 'contribution of work' to 
place sensible limits on coverage9

·
10

. 

9 Peter Hanks QC, in his review, "Safety, Rehabilitation and Compensation Act Review " (20 13), includes a recommendation (5. 7) 
c larifying journey claims for workers 'on call' 
10 

The CIE in its review of the 2012 NSW legis lative changes recommends clarity around recess breaks and their implied continued 
coverage in the NSW scheme. They claim, "/1 is arguable that the intent ofthe amendments to capture only work-related injuries in 
the workers compensation system would equally apply to unrelated-to-work injuries sustained during work breaks." 
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5.4 Subsequent injuries, aggravations and pre-existing conditions 

A scheme will also need to deal with situations where: 

1. A subsequent work-related injury has been sustained following a compensable inju ry, e.g. an 

injury to the right hip is sustained due to the worker favouring the right leg after an earlier injury to 

the left leg. 

2. The initial injury or condition is aggravated in a workplace incident. 

It is best practice for injuries in both of these circumstances to be compensable, using the same eligibility 

as for the initial claim. If accepted the worker would be entitled to medical and treatment costs , and 

income replacement where relevant. 

The availability (and quantum) of permanent impairment payments for subsequent injuries and 

aggravations is an area for careful scheme design. Assessing the impact of subsequent injuries and 

aggravations is problematic and can be resource-intensive. Some schemes pay additional 'top up' 

permanent impairment benefits in these circumstances, and with potentially material additional benefits in 

play this can be a common cause of contested views and dispute. 

It is best practice to make a 'once and for all' permanent impairment payment for each claim, without 

further top-up- except where the subsequent injury is compensable. 

The benefit design will also need to deal with the impact of pre-existing conditions on compensabil ity, as 

well as compensation levels for claims where a pre-existing condition has impacted on the claimant's 

incapacity and recovery. This is an important issue as the take-up of those with disabilities and 

mature-age persons in employment improves. The legislation will need to limit the extent to which a pre
existing condition contributes to compensability, in order to avoid a disincentive for employers to take on 

such workers. This will be important in achieving the social objective of greater workforce participation. 

5.5 Mental harm claims are different 

Mental harm claims are those which originate from a worker's psychological response to a workplace 

incident or stress. The incidence and cost of mental harm claims have increased, over a range of 

industries and a number of jurisd ictions, over the last ten years or so; for example, see Comcare's 

experience in Figure 5.2. 
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Figure 5.2 - Com care Menta l Harm Claims 11 
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Mental harm claims need to be thought about and managed differently because (1) immediate return of 

the worker to the previous workplace can be counterproductive, and (2) it can be more difficult to form an 
objective assessment of a claim's severity, and of a claimant's recovery. 

Some workers compensation claimants, whose initial incapacity re lates to a physical inju ry or illness, 
later develop psychological issues as a consequence of dealing with their injury and incapacity. In this 

report we use the term mental harm claims to refer to those where the primary injury is psychological, 

not to claims with psychological 'overlay'. 

5.5.1 There is not yet a best practice approach 

Compensation schemes in Australia have not yet, in our view, developed a best practice approach to 

dealing with mental harm claims. 

Claims that arise after a single traumatic incident (such as a hold-up or witnessing a fatal accident) may 

not be complex. Evidence indicates that average times off work for these types of claims are similar to 

those of injury claims, and that return to the previous workplace and job is often effective . A recent paper 

on compensation for mental harm claims 12 identified that post-traumatic stress disorder and similar 'event 

based' mental injuries have a median of three weeks' lost time, compared to a median of nine weeks for 

other types of mental harm claims. Single incident claims, however, represent a small minority of mental 

harm claims. 

Most mental harm claims develop over an extended timeframe, and often follow a period of difficulties 

between the worker and others in their workplace. In most cases, prior to commencement of a workers 

compensation claim, there will have been extensive human resources activity, and often Fair Work or 

other industrial relations involvement; only the most intractable cases will have become claims. If 

workers compensation is forced to operate in isolation of other processes, difficulties are likely. 

11 Hursl, M and Shepherd, M. 2014, Risk Profile of Australian Workers Compensation Schemes, RMIA Nalional Conference, 
http://www.finity.com.au/publication/rmia-risk-profile-of-australian-workers-compensation-schemesl 
12Mclnerney, A, Gregory, D 2013, Stress and Menta/ Injuries - how to compensate ?, Inj ury Schemes Seminar 
http:llwww.finity.com.au/wp/wp-contenVuploads/2013111/R Compensating-menial-injury Mclnerney-and-Gregory 2013.11.11.odf 
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5.5.2 Compensability 

Determining eligibility for workers compensation in the case of mental harm claims requires a difficult 

assessment relating to several elements: 

• Nature and extent of harm. As mentioned, many mental health problems are more difficult to 

clearly diagnose than some injury claims, and assessing severity is more difficult. 

• Causation. To what extent was the workplace a contributing factor to the worker's condition? 

(And were there contributing factors outside the workplace?) 

• What is 'reasonable management action'? A worker's mental illness will not usually be deemed 

compensable if it is a reaction to management actions which are viewed as reasonable, such as 
the normal process of performance review and performance management. 

Specialist resources will be needed to determine these claims, ideally very quickly after report (e.g. target 
one week from lodgement) so that treatment can beg in immediately. 

5.5.3 Benefits Available 

We discuss here our suggestions for benefits available for mental harm claims- noting that best practice 

entitlements for other claims are covered later in Section 6. 

Given our view that workers compensation systems are currently not responding to mental harm claims 

in an optimal way, we propose a different approach for benefits available to, and management of, mental 
harm claims; the approach and the reasoning behind our proposals are set out below. We note that this 
approach is untested and could not be regarded as best practice without evidence of success . 

1. Income replacement limited to three months maximum, with a one month waiting period from 
notification of claim 

2. Treatment available for 12 months 

3. Permanent impairment benefits subject to a high threshold 

4. Worker entitled to job placement services (including retraining if approved) at a suitable time within 

the 12 months 

5. No obligation or pressure to return to previous job (unlike physical injuries) 

6. No automatic obligation on employer to make work available, or suitable duties 

7. Better legal provision to deal with any employment issues (e .g. Fair Work) and workers 
compensation claims together. 

When a mental harm claim arises (except for some single incident claims), the relationship between the 
worker and the immediate workplace has become a problem. In some circumstances- in particular, 

cases of bullying and harassment- the worst thing that could be done is to force the employer to have 
the worker return to the workplace, and to force the worker back to that workplace. 

For these reasons, a return to the worker's norm al job will often not be the solution. However, it is very 
important for workers in these circumstances not to go on to feel ch ronically 'beaten up on' and 
unemployable. The main goal, therefore, will be to restore the person's self-worth and to help them find 
other employment. Some income replacement during this period will be reasonable and helpful, but 

Page 27 of 56 

);:(finity May 2015 
N.UCI\14\IlEST PRACTICEWC\REPORM_ICI\_BPWC_APR 15JINAL.OOCX 



Insurance Council of Australia 

should be time-limited and secondary to the treatment and job placement assistance that can help them 

recover and find other employment. 

Our comments on benefits other than income replacement: 

• The treatment regimes for mental harm claims will be specific (medical, psychiatric, psychological) 

• The vocational services required for mental harm claims will be different from those for physical 

injuries. The skills which will be useful are those of an outplacement service (as opposed to 

rehabilitation or occupational therapy). Ideally a worker would be able to choose from a number of 

approved providers, and use a package of services which fits within the scheme's cost parameters. 
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6 Benefits Paid in Respect of a Claim 

Designing the benefits 

Most of the work in scheme design sits with defining the benefits that will be paid- benefit types, 
amounts and duration. 

The level of benefits provided, as well as the resulting behavioural impacts, are key determinants of a 

scheme's costs. 

A best practice scheme will have four types of benefits which are paid to, and for the benefit of, the 

injured worker: 

• Income replacement (periodic payment) 

• Medical and other treatment 

• Permanent impairment 

• Death. 

We discuss each of these payment types in this section. Broader scheme costs were discussed in 

Section 4. 

The benefits proposed in this section are intended to be consistent with the guiding principles outli ned in 

Section 2.3; these principles derive ultimately from community va lues and expectations, which 

governments aim to reflect in scheme design. The proposed benefits also consider the tension between 

generosity of benefits and affordability which was discussed in Section 2.2. 

6.1 Income replacement 

A best practice scheme design will have the following features: 

• A definition of pre-injury earnings that is as easy to determine as possible 

• A high level of income replacement initially, with step-downs for longer term claims 

• Top-up benefits to support partial return to work 

• Maximum and minimum amounts of weekly benefits 

• A work capacity test for continuing entitlement 

• A time limit of (say) two to five years 

• Indexation which replicates increases in average earnings in the community. 

We expand on each of these below. 

6.1 .1 Definition of pre-injury earnings 

The first question for income replacement is: what income is being replaced? In principle this is the 
worker's 'normal earnings'. 
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For many workers the answer is straightforward -the pre-injury salary. For other employees, including 

casual workers, normal earnings are harder to define. Suggested best practice would be to use: 

Average earnings over the last three months - including regular overtime, but excluding other 

allowances, bonuses etc. 

Special cases which would need further consideration include workers with more than one job, seasonal 

workers, employees without a three-month history, and working directors. 

6.1.2 Income replacement levels 

The design of income replacement benefits will normally have two conflicting aims: 

• Allow the worker to support their financial commitments and a reasonable pre-injury lifestyle while 

they are injured, for a period that is reasonable in the circumstances 

• Encourage the worker to return to work as soon as they are able to. This is best for the worker 

(work is good for your health) and also reduces the liability on the compensation scheme. 

Replacement ratio 

Best practice maximum replacement ratios (%of pre-injury earnings) would be: 

• 100% for up to three months after injury 

• 80% thereafter. The reduction to 80% allows for the fact that some expenses (e.g . travel) are not 

incurred when not working, and also encourages return to work. 

If superannuation benefits are paid along with benefits (see below), replacement ratios of 90% then 70% 

would be reasonable. 

Top-up benefits 

It is normal and appropriate to allow for partial (including gradual) return to work by paying partial benefits 

during periods when the worker has returned to work but is not working (or earning) at full capacity. Best 

practice is to calculate top-up benefits as: 

Replacement ratio times [pre-injury earnings- actual earnings} 

If this calculation yielded a negative amount, of course no benefits would be paid. 

Maximum and minimum amounts 

Best practice would see maximum and minimum benefits apply, as follows: 

• Maximum weekly benefit = replacement ratio times 2 times AWE 

~ This prevents very highly paid workers from placing a strain on the scheme. The 
expectation would be that such workers will have taken out their own income replacement 

insurance, which would cover the earnings not replaced by workers compensation. 

• Minimum weekly benefit defined in relation to the minimum wage and social security benefits. 

~ This is intended to prevent hardship for low-earning claimants. 
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6.1.3 Including superannuation 

We propose that superannuation contributions at the Superannuation Guarantee (SG) rate, currently 

9.5%, be paid along with the income replacement benefits. 

This would be a change for all workers compensation schemes, and needs careful thought. It is included 

in this proposed design because, in our view, it brings workers compensation more into line with current 

employment practices. 

Previously, the administrative problems that wou ld arise if superannuation were to be included were 

prohibitive. With the introduction of the SuperStream system co-ordinated by the ATO the practical 

difficulties are now surmountable. 

For historical reasons most schemes do not pay superannuation contributions along with income 

replacement, although the wage base for premiums usually includes superannuation. This approach is 

out of step with today's workforce, where SG contributions are compulsory and a worker can carry their 

superannuation account with them as they change jobs. 

Paying superannuation will also ensure that any death and disability insurance coverage provided by the 

superannuation fund continues. 

As noted above, the cost of paying superannuation would be factored into decisions about appropriate 

levels of income replacement. Broadly, if superannuation is paid, then the replacement ratio should be 

10% lower. 

6.1.4 Work capacity test 

It is best practice to use a test of work capacity to ensure that workers who are fit to return to work (fully 

or partially) do so, or- put another way- that workers are working to their full capacity13
. If not, income 

replacement would be discontinued. Such a test would be applied at a specified period after the worker's 

first time off work- say, at two years. It would be applied by answering a series of questions, as shown 

in the flow chart below. 

Several jurisdictions have used work capacity testing with varying degrees of success, which gives 

indications of the most effective rules and approaches. It appears that the approach currently used in 

Victoria may be the most effective. 

13 
The CIE summarises stakeholder feedback and recommends improving the "efficiency and consistency of work capacity 

assessments". It acknowledges, 'Whether as a result of the early days of reform, the remuneration model, or other factors, there is 
variability in the effectiveness of claims managers to make work capacity assessments, and insufficient tools available to improve 
the quality of work capacity decisions. This may require capacity building for claims managers to respond to the disconnect 
between the new powers of insurers and the skills of case managers to fulfil them. " 
In contrast, the Victorian work capacity test has functioned very effectively over the last decade, limiting the proportion of claimants 
receiving long-term benefits. 
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As well as terminating the income replacement at a defined duration, a work capacity test also 

encourages return to work at earlier durations; an injured worker who knows a work capacity test will be 

applied has less incentive to remain on benefits indefinitely. Therefore, the 'discontinuance' impact of a 

two-year test will be seen not only at two years but also at earlier durations. 

The primary evidence about a worker's capacity would be put together by a doctor. This would normally 

be done by the worker's treating doctor, but the workers compensation insurer would have the right to 

challenge a decision and have an Independent Medical Assessor assess the worker's capacity. (Section 

8 of this report discusses determinations and dispute resolution.) 

The ability for insurer and worker to agree on a closed period payment of up to (say) three months in the 

future wi ll assist in an effective work capacity assessment process. 

6.1.5 Limit on income replacement benefits 

Best practice schemes limit the time period for income replacement, except for catastrophically injured 

claimants (who will be in the NilS); this is consistent with the philosophy that the obligation of the 

employer to look after its employees is not endless. This approach also achieves a number of objectives: 

• It provides additional incentive for return to work (again, likely to be observed before the time limit) 

• It improves affordabili ty of the workers compensation scheme 
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• It effectively acknowledges that workers compensation does not cater for the long term 

unemployed (apart from the seriously injured)- even those who might potentially identify the 'start 
of the problem' as a work-related injury or illness. 

Another option is to limit the total amount of income replacement, which provides an incentive for partial 
return to work. 14 

The time limit on income replacement could be two-tiered- for instance, the limit could be five years for 

seriously inju red claimants and two years for others. 

Appendix 8 .2 summarises the history of time limits applied to income replacement benefits in Australian 
schemes. 

6.1 .6 Indexation of entitlement amounts 

It is important for sustainability that reasonable provisions for indexation are incorporated into the scheme 

design. 

Scheme parameters- maximum and minimum income replacement, death benefits, permanent 

impairment benefit amounts and the like- will be indexed annually based on the national Labour Price 

Index. 

Individual income replacement benefits will be indexed annually on the anniversary of the injury date, 

using the same index. For apprentices, indexation would include the increments in pay rates in the 
apprenticeship agreement. 

6.1.7 Option for employer to pay 

Some schemes allow the option for the employer to pay income maintenance and then be reimbursed by 

the insurer- particularly at early claim durations. This improves efficiency, because most claims are of 

short duration and for these claims the employer will continue to pay and there will be no need to set up 

payments from the insurer at all. 

Making arrangements of this nature would be up to each insurer and employer. 

6.1.8 Ability to agree negotiated settlements 

An historical feature of workers compensation schemes, and one still present in some schemes, is the 

negotiation of settlement of a claim by way of a lump sum, variously called a redemption or a 

commutation. The prevalence of lump sum settlements has been controversial in some schemes 
because: 

• At the individual claim level, the settlement is seen to save the insurer money 

• The availability of settlements can encourage longer claim duration and more disputes 

• The interaction with common law elements of the scheme may provide incentives to make 
common law claims that may not be sustained. 

Because of these difficulties most schemes have now moved to placing restrictions on negotiated 

settlements, some stricter than others. 

14 A dollar limit is used, for example, in Western Australia 
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Good practice entails a degree of flexibility in resolution of claims while maintaining standards and 

culture. One fairly flexible approach would be to allow the insurer and claimant to agree on a lump sum 

settlement in the following circumstances: 

• Income replacement has been paid for at least six months 

• Reasonable prospects for return to work have been exhausted 

• The worker is able to make an informed decision about the consequences of the agreement (there 

is a key role for the Worker Advocacy service here; see Section 8.3) 

• Medical and like costs may be included in the settlement at the option of the parties. 

Clear rules are needed regarding offsets, exclusion periods and recovery rights to prevent 'arbitrage' 

between compensation schemes and government entitlements. 

A more restrictive alternative would be: 

• The insurer and claimant may agree on a closed period payment of up to 13 weeks' future income 

replacement to resolve a claim, provided permanent impairment has been resolved prior to or at 

the same time 

• Medical and like costs may not be commuted or redeemed. 

6.2 Medical and other treatment 

A best practice scheme wi ll provide medical and other treatment that is 'reasonable and necessary', with 

payments made as costs are incurred. This definition has established jurisprudence. Treatments will 

include doctor visits, physiotherapy, surgery, other hospital, pharmaceuticals, prostheses, occupational 

therapy, vocational rehabilitation and associated travel. 

The entitlement to treatment should cease 12 months after a worker's entitlement to income replacement 

ceases (or 12 months from the injury date if there is no income replacement), except for: 

• Prostheses- hearing aids, artificial limbs etc 

• Deferred surgery. In some cases appropriate surgery can be performed only after a delay from 

injury. This should normally be identifiable early in the life of a claim, and agreed to early to avoid 

future disputation. 

The time limit means that the scheme's provision of income replacement and treatment costs are linked, 

and the 12 months acknowledges that there may be some ongoing treatment which supports the 

worker's return to work. 

A best practice scheme would develop treatment guidelines which would help in identifying 

inappropriate treatment or over-servicing. 

6.3 Permanent impairment 

A best practice scheme will provide a lump sum for permanent impairment, based on a medically defined 

measure which is as objective and consistently applied as possible. Established best practice is to define 
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Whole Person Impairment (WPI) using AMA Guides- 51
h Edition with Austral ian modifications, with the 

assessment being made by an accredited medical practitioner. 

Current practice in Australian jurisdictions for determining permanent impairment relies on either AMA 41
h 

or 51
h editions, with modified standards generally applying to mental harm injuries, vision loss, hearing 

loss and pain. 15 

It is best practice to determine and pay any permanent impairment benefit as soon as a claimant's 

condition is stable, as it is in the worker's interests (financial and psychological) to receive the payment 

as soon as possible 16
. A determination can usually be made within six months to a year, but in some 

cases may take up to two to three years. 

6.3.1 Benefit Amount 

It is best practice to define an impairment threshold which defines eligibi lity for permanent impairment 

compensation; this is typically 5% to 10% WPI. Limiting payment to claimants with relatively serious 
ongoing impairment means that: 

• The scheme's payouts for this benefit type are allocated to those who are in greater need, and the 

amounts paid to this group can be more generous as a result 

• Efficiency is improved by avoiding large numbers of assessments for minor injuries, and many 

small payments. 

Best practice is to have a maximum permanent impairment benefit of about $400,000 (this would be 

indexed), which would cut in at a W PI between 50% and 70%. Benefits for WPI values below this would 

be defined by a WPI scale (which expresses payments as % of the maximum benefit); Figure 6.2 shows 

an example. 
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15 Comparison of workers' compensation arrangements in Australia and New Zealand 2013, Safe Work Australia 
16 O'Connor, Paul 2009, Impairment Benefits - finding a better way of working, 121

h Accident Compensation Seminar, Actuaries 
lnstilule 
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Under this scale: 

• The payment increases gradually between the WPI threshold of 10% and 30% WPI. This gradual 

increase reduces the motivation of claimants whose WPI is slightly below 10% to 'manipulate' the 

WPI assessment in order to reach 10%. 

• The benefit increases fairly steeply between WPis of 30% and 60%, with the maximum benefit 

paid at 60%. 

6.4 Death 

Workplace related deaths are infrequent, and it is best practice to award death benefits which would be 

regarded as reasonably generous. 

Benefits on death should include a moderate amount regardless of dependency (say $50,000), which is 

enough to cover funeral costs and leave a modest amount for the estate. 

If there are dependants, a much larger lump sum (determined by formula) would be paid, with a base 

amount for a dependent spouse and further amounts based on the number and ages of dependent 

children. A simple example would be $400,000 if there is a dependent spouse, plus $50,000 per 

dependent child to a maximum of $600,000 overall. 

6.5 Flexible retirement 

Workers compensation scheme design has not kept pace with changing workforce patterns, in which we 

are seeing more and more flexible transition to retirement. In recognising this pattern, the scheme design 

should include: 

• Entitlement to claim for a work injury occurring at any age, provided the work pattern is regular 

• Coverage of medical and like expenses 

• Income replacement available up to the age pension entitlement age, or until the worker's 

expected retirement age if sooner (subject of course to the same provisions as for any other 

worker) 

• For an injury occurring after th e age pension entitlement age, up to three months of income 

replacement. 

This approach integrates workers compensation with other aspects of incomes, particularly 

superannuation and the age pension. Noting that workers compensation benefits are typically higher 

than either the age pension or a superannuation drawdown, it is important not to inadvertently create an 

incentive for people to make a claim just prior to their expected retirement. It is also relevant that if 

providing workers compensation for older workers becomes too expensive, this could create a further 

source of discrimination against older workers. 

This integrated approach does not leave people stranded. Superannuation has become more or less 

universal, and would be available to anyone leaving employment. In addition, the age pension safety net 

applies to everyone (subject to means tests) once the pension age is reached. 
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6.6 Should benefits depend on employer negligence? 

One of the controversial aspects of workers compensation schemes in Australia over the last 30 years 

has been the role of common law (negligence based) damages, alongside or instead of the statutory 

entitlements which are paid regardless of fault. By definition, common law benefits can be available only 

to those who can demonstrate employer negligence in relation to their injury or illness. 

The argum ents for and against common law have been well travelled since the early 1970s, and views 

today are driven more by ideology than by considerations of sustainabil ity. A best practice workers 
compensation scheme will have either: 

• No access to common law, alongside a relatively generous permanent impairment benefit scale, or 

• A limited common law regime, confined to serious injuries and with a threshold defined using WPI 
- typically 10-20% would be used. 

Both of these models keep the main focus of the workers compensation scheme on compensating all 

injured workers appropriately and consistently, without the distraction of considering negligence. In 

addition, restricting access to common law keeps the scheme's legal costs under better control. The 

details of a restricted common law regime are not covered in this report but are addressed in more detail 

elsewhere.17 

Reasons why an unfettered common law regime is not best practice - and works against scheme 
sustainability- include: 

• Having no barrier to common law means many (if not all) claimants will be motivated to consider 

whether the employer is negligent - causing much energy (and costs in the form of legal fees) to 

be diverted 

• It can lead to inequity of compensation between relatively minor claims which are broadly similar in 

circumstances, but where one can technically be attri buted to employer negligence. An example is 

trips and falls, where the presence of a minor trip hazard in the workplace can be used to argue 
employer negligence 

• The possibility of a lump sum (common law) benefit is appealing to many claimants, and can 
create perverse incentives and outcomes: 

.,. Claimants are motivated to be or appear as 'impaired' as possible to maximise their benefits , 

which means higher benefit costs and reduced focus on return to work 

Many claimants do not have the financial skills to properly manage a significant lump sum, 

and may not use it well , finding themselves with no economic support down the track 

• Courts can be unpred ictable in their approach, and can set precedents which ultimately lead to 

higher costs across a whole scheme- for example, allowing common law claims to proceed well 

beyond the relevant statute of limitations period. 

While there are some positive aspects of a common law regime -for example, the prospect of being 

sued can be a motivation to mitigate workplace risks -in our view these are far outweighed by the 
negative aspects. 

17 
For example, Atkins, G 2014, Sustainability of Common Law, Actuaries Magazine 

http://www.finity.com.au/publication/sustainability-<>f-common-law-article/ 
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Ideally, employer safety checks and provision of incentives for workplace risk mitigation will be handled 

fairly and comprehensively by the WHS authority. 

6.7 Interaction with other income sources 

In some cases, an injured worker who is not able to work at full capacity will be entitled to receive income 

from other sources alongside workers compensation ; these include social security benefits and other 

income sources shown in Figure 6.3. 

Figure 6.3- Other Income Sources 

Workers 
compensation 

It is normal for any workers compensation benefits to be paid in first priority, and for any additional 

entitlements from other sources over and above the workers compensation benefits to function as a top

up. 

In relation to workers compensation and social security benefits: 

• If it is possible for an injured worker's income replacement (and/or other workers compensation 

benefits) to be lower than the worker's equivalent social security entitlement, this is an 

unsatisfactory outcome 

• Best practice scheme design will consider the interactions between the scheme and social security 

entitlements, so that once workers compensation entitlements cease (e.g. time limit on income 

replacement is reached) workers who are still unable to work will not find themselves in 'limbo' 

between the two systems. 

Page 38 of 56 );:tfinity May 2015 
Nc\ICA14\BEST PRACTICE W C\REPORT\R_ICA_BPWC_APR 15_FINAL.OOCX 



Insurance Council of Australia 

7 Claims Handling 

Handling claims well 

"Best-practice claims management is the key to minimising the negative impact of injuries on people, 
employers and underwriters."- Suncorp 2012 white paper 

7.1 Setting and meeting expectations 

Injured workers and their advocates need to have reasonable expectations of how the scheme will deal 

with them - human interactions, benefits, obligations. 

Claim decisions need to be made on a consistent basis over time -particularly decisions at the disputed 

and appealed stages. The more consistent the decisions, the greater will be the consideration of 

fairness, and the lower the incidence of disputes and appeals. 

Behavioural science provides useful input into developing approaches which achieve favourable claims 

outcomes; see Section 10.6. 

7.2 Managing claims- return to work 

7.2.1 Focus on return to work 

Early and sustainable return to work is in the best interests of employees, employers and scheme 18
: 

• It assists with recovery for employees 

• It minimises the costs of income replacement (and, as a consequence, other benefits), which 

ultimately means lower premiums for employers and a more affordable and sustainable scheme. 

The primary focus of a best practice scheme is recovery and return to work. Beginning from an 

emphasis on the health benefits of work, the goals are to: 

1. If possible, enable the worker to recover from the injury while staying at or returning to work , rather 

than the old paradigm of 'recover first, then return to work' 

2. Identify as soon as possible, and act to minimise, barriers to returning to work 

3. Ident ify as early as possible situations where return to the previous employment is unlikely to 

succeed, and encourage alternative employment. 

7.2.2 Four primary participants 

Return to work needs the co-ordinated activity of the four primary participants in the claims process; see 

below. 

18 Australian and New Zealand Consensus Statement on the Health Benefits of Work 2014, Australasian Faculty of Occupational 
and Environmental Medicine. 
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Figure 7.1 - Participants in Claims Process 

Worker 

Employer 

The large majority of claims will be resolved within a matter of weeks without involvement f rom 

participants outside this core group. A big challenge for the insurer is to intervene only when necessary, 

and an effective claim triage process is important for this reason. It is apparent that mental harm claims 

require immediate triage into a specialist stream. 

Provision of specific rehabilitation services needs to be selective; experience has shown that engaging 

rehabilitation providers as a matter of course has not always been successful. Insurers will need to make 

specific judgements - in consideration of the specific injuries, and in applying any treatment guidelines -

about when additional services wi ll be beneficial. 

7.2.3 Legislative enablers 

Attempts have been made to use legislation to drive early return to work, for example compulsory 

preparation of return to work plans. The difficulty with a legislative solution is that it needs to be 'one size 

fits all' and the effectiveness of the process quickly becomes secondary to compliance. There are, 

however, two sets of leg islative enablers that are part of a best practice scheme: 

• For medium and large employers - requirement for a return to work co-ordinator, obligation to 

provide suitable duties, and keep a job open when practical (with penalties for non-compliance) 

• For workers - requirement to participate in med ical recovery and return to work initiatives. It 

should be clear to the worker that return to work is an expectation , even if they are not able to get 

back to their pre-injury health. 

The legislation should enable the scheme regulator to prioritise return to work and give broad powers to 

make and change guidelines and intervene in other ways. 

A different approach to return to work is required for small employers. The scheme regulator should 

encourage insurers to try different methods, such as the 'mobile case managers' introduced recently in 

South Australia. 

7.2.4 Other enablers 

Other mechanisms for encouraging return to work include: 

• Encourage claims management which supports claimants' needs other than the medical/physical 

(social and emotional aspects) and which allows for specific circumstances, such as a worker who 

does not have easy access to treatment 
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• Training GPs to provide treatment and advice that supports return to work rather than prolonging 

an injured worker's perception of being injured or disabled, for example using a 'certificate of 

capacity' rather than incapacity 

• Educating employers so that they understand the benefits of re-integrating injured staff- retaining 

corporate knowledge and skillsets 

• Providing financial incentives for employers who employ workers who have not been able to return 

to their pre-injury employer (similar to incentives for employers to take on older workers). 

7.2.5 To work with current employer or not? 

Best practice is to engage the employer in the return to work process. There will be some situations, 

however, where this is not going to work, such as many mental harm claims (refer to section 5.5) and 

other situations where the best outcome for the worker is to leave their pre-injury employment. 

There needs to be provision for an early decision on whether to focus on return to work with the current 

employer or not. Job search services should be initiated at an early stage if the latter decision is made. 

A great deal depends on the attitude and culture of the employer, and as noted elsewhere culture cannot 

be legislated. If an insurer identifies an employer with an unhelpful attitude, the insurer should initiate 

some employer-level intervention, if necessary with the support of the scheme regulator. The insurer has 

a direct financial incentive to improve the co-operation of an employer and hence improve the employer's 

claims experience. 
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8 Determining Claims and Resolving Disputes 

8.1 Early claim determination and the employer 

Many claims are straightforward to determine. Once sufficient evidence is available f rom worker and 

employer (including information via a recorded telephone conversation or on line) the insurer should be 

encouraged to accept the claim, even if on limited terms such as for an interim period or 'subject to' other 

evidence. Insurers should establish working relationships with larger employers to facilitate this quick 

response, and they may be willing to give limited claim authority to an employer. 

The legislation should permit sufficient flexibility for straightforward claims to be dealt with in the simplest 

and fastest way possible, while preserving the ability to fully investigate and challenge a claim when 

warranted. 

8.2 Responsibility rests with the insurer 

It is the insurer's responsibility to determine claims according to the law and in a fair manner. Most claim 

decisions are simple, while others can be extremely complex. It is best practice to have service 

standards for insurers to keep their focus on prompt and fair dealing with employers and workers; 

Table 8.1 sets out the areas usually covered by these standards. 

Requirement 

Response times 
-

Communication - - · 

-
Return to work 

'---

r--
Timely payment 

Record keeping 

Conduct 
-

May 201 5 

Table 8.1 - Insurer Service Standards -
Indicative Examples 

Provide claim form within 1 day of intimation 

Acknowledge claim application within 5 days 

Provide claimant with relevant factual informa tion 
------------------~ 

Respond to reasonable requests for informati on within 3 days 

Advise claimant of rejection of claim (and rea 

elevant/tailored to claimant Ensure communications in plain English and r 

Early triage for return-to-work assistance 

Rapid (but not wasteful) communication with worker, employer and doctor 
about return to work 

Plans for return to work agreed with worker a nd employer 

Pay treatment costs as incurred 

Pay reasonable expenses within 1 month 

Maintain file for each claim (may be electroni c) 

Keep copies of written correspondence 

Keep records of verbal communications 

Document internal complaint and dispute res elution processes 

slation/regulation 

entitlements 

All decisions based on relevant facts and legi 

Consult with worker on decisions about their 

Operate consistently with privacy standards 

Operate in professional and ethical manner 
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8.3 Education, consistent decisions and information exchange 

Nerida Wallace19 identified that a best practice scheme design can prevent or resolve a very large 

number of disputes before reaching the formal dispute system: 

• 60% by education 

• 20% by better informed original decisions 

• 8% by information exchange 

• 6% by internal review. 

The importance of the role of education in best practice is instructive. The approach we suggest, which 

is not entirely novel but has not been fully developed in Australian schemes, is to have a Worker 

Advocacy service that is available without charge to workers. The main role of the Advocacy service is 

to provide education, information and guidance to workers -someone that is informed and 'on the 

worker's side'. The services would: 

• Be independent of, but accountable to, the scheme regulator 

• Be funded by the scheme regulator from levies 

• Possibly have several competing service providers. 

The service would also assist the worker in preparing and presenting material to the insurer and, more 

importantly, to the tribunal. 

8.4 Medical and factual evidence 

The most common type of evidence needed to determine a claim is medical evidence. There may also 

be a need for factual evidence (e.g. what happened at the time of the injury) and sometimes for legal 

evidence, about how the legislation applies in a particular case. 

It is best practice - and, in recent times, increasingly accepted as best practice - to have most decisions 

about entitlement and benefit eligibility decided by medical assessment, based on objective rules, rather 

than allowing decisions to routinely be the subject of legal argument and challenge 20
. Medical decision

making means decisions can be made and finalised more quickly and are more objective, which 

improves certainty for injured workers and reduces scheme costs. In schemes where workers' actions 

are driven by their legal representatives' advice, workers can be encouraged to 'stay injured' in order to 

maximise their compensation, and be directed to doctors known to offer favourable opinions. This 

behaviour hinders rehabilitation and recovery, and pushes more workers towards being off work for a 

long period and becoming compensation-dependent. 

The evidence gathering and decision making process should be built from the principles of an inquisitorial 

rather than an adversarial justice system. 

19 Wallace, N 2010, Designing Dispute Resolution Systems- Lessons from Workers Compensation and Magistrates Courls 
{Australia and New Zealand), 1 01h National Mediation Conference 
° Currently, most Australian jurisdictions (excluding, ACT, NT and Comcare) refer medical disputes to Medical panels, whose 

decisions are often binding, subject to the presentation of new evidence ("Comparison of worker's compensation arrangements in 
Australia and New Zealand", 2013, Safe Work Australia) 
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8.4.1 Choice of provider 

Most would regard injured workers as having the right to choose their own primary medical provider for 

management of their injury or illness; this would almost always be their reg ular general practitioner. 

However there will be some 'outlier' doctors who tend to overestimate the worker's incapacity or need for 

treatment, and thereby encourage the worker to remain off work and to rely on workers compensation. 

This type of behaviour can greatly prolong the duration of a claim, and increase the overall costs 
substantially. 

We suggest that best practice is to allow employees to choose their own primary provider, but to use 

approved Independent Medical Assessors for decisions when there is dispute (see Section 8.6 below). 

8.5 Investigations 

Inevitably, a small proportion of the scheme's claims will be made fraudulently, or some claimants will 

claim specific benefits or benefit levels to which their actual injury would not entitle them. For example, a 

claimant with a soft tissue injury may claim (or feign) incapacity to work. 

Insurers have a financial incentive to resist fraudulent claims, and are permitted to undertake 

investigations, at their own cost, within privacy and other conduct standards. 

The scheme regulator also has a role in fraud detection and minimisation. This includes provision of 

tools based on the central statistical system, and support in pursuing alleged fraud of a systemic nature . 

The scheme regulator will develop, as part of its data responsibilities, access to other information 

relevant to fraud detection, and can act on a national basis. The regu lator should take the lead in 

prosecuting frauds. 

8.6 Dealing with disputes 

Once evidence has been gathered and considered, and internal review completed, there will still be some 

claims where the worker, or less frequently the employer, does not accept the insurer's decision. 

Disputes will usually relate to one of: 

1. Entitlement- is there a valid claim? 

2. Level of impairment - and therefore quantum of benefit 

3. Termination of benefits. 

Where there is dispute, the traditional approach has been to go to court - either to a special ist workers 

compensation court or tribunal, or to the broad civil justice court system. 

With few exceptions, a workers compensation claim is not so complex or unusual that it needs a court 

hearing to decide it. The law is well established, the types of evidence that may be relevant are clearly 

defined, and a hearing conducted on an adversarial basis is not necessary. 

8.6.1 Resolution system 

This environment lends itself to an administrative resolution process rather than a judicial one21
, and 

great progress has been made in Australia with designing administrative tribunals that are inquisitorial in 

21 Cane, P 2009, Administrative Tribunals and Adjudication, Hart Publishing, Oxford 
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nature. Decisions can be made in one place by people with extensive subject matter expertise, with in a 

framework of objectivity and procedural fairness. 

Decisions in the first instance can be made by a single expert decision maker: 

• It is well established that a large proportion of workers compensation disputes involve medical 

issues, so a robust system of pre-qualified Independent Medical Assessors is important 

• Other factual decisions involving causation, earnings and the li ke can be made by a single 

assessor with industry and legal background. 

The medical and legal parts of the tribunal should be operated under a single registry system, with active 

management by an Intake Officer22 to get all parties and documents in order as quickly as possible. If 

the Intake Officer is not satisfied that there is adequate objective medical evidence, then an Independent 

Medical Assessor would be engaged. As soon as information is exchanged, there will be a compulsory 

mediation. 

If the mediation is unsuccessful the case is listed for hearing virtually immediately (withi n about two 

weeks) and the arbitrator makes a decision. Wallace argues that a dispute system designed in this way 

will be quick, effective and inexpensive and will in fact result in fewer disputes. 

8.6.2 Appeal 

There should be one level of appeal from a decision at first instance. Regarding medical issues, this 

should involve a Medical Panel. Other issues should be dealt with on appeal by senior members of the 

tribunal. 

8.6.3 Escalation to Court 

It is necessary that there be a process of judicial review, as well as early access to courts if there are 

important or novel issues involved. The scheme regulator has an important role to play in systematic 

management of court escalation . The tribunal will itself have the authority to channel a case directly to 

court if that appears to be the most effective course of action. 

While administrative processes such as arbitration and medical panels have been broadly successful, the 

frequency of applications for judicial review has been increasing in recent years, and with many of these 

applications it is a stretch to consider that the grounds really are points of law. One way to deal with this 

issue is to have a 'leave to review' process, with the head of the tri bunal or the scheme regulator deciding 

whether leave is given. Judicial reviews that do deal with points of law that are relevant to the scheme 

should be supported and funded, while those that simply represent dissatisfaction with the result of an 

individual case should be refused. 

8.6.4 Legal costs 

Extensive involvement of lawyers representing particular parties has often led to high costs and an 

adversarial culture in workers compensation schemes. A best practice design means that involvement of 

legal representatives on individual claims should be needed only in a small minority of cases. 

Insurers will generally have access to legal knowledge and skills from within their claims department and 

should not normally need to engage outside lawyers on disputes. 

22 As described by Wallace 
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Workers should be able to rely mainly on the Advocacy service outlined above, firstly to prevent a dispute 

arising in the first place, and secondly through to the tribunal process. If a worker chooses to engage a 

lawyer at this stage it would be at their own cost. 

If there are solicitor-client fees, then there needs to be transparency and disclosure to the regulator (as is 
currently the case in the NSW CTP scheme). 

As noted above, however, some claims are very complex and will require legal skills to reach an 

appropriate outcome. The Advocacy service will have a limited budget to retain lawyers (with agreement 

of the tribunal Intake Officer). The scheme regulator will , as an important part of its role, consider cases 

that need authoritative legal decision, and fund workers' legal costs in these situations. 

8.6.5 Measurement and accountability 

Each aspect of the dispute resolution system needs to be routinely assessed -volumes, timeframes, 

costs and resolution rates. Making this assessment does not require examining who wins and who loses. 

The scheme regulator, as the ultimate funder of the dispute system and being responsible for the 

success of the scheme, will make the various players in the dispute system accountable for their 
· performance. 
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9 Pricing of Workers Compensation 

The premium system is an important element of the relationship with employers, and can be used to 

encourage employers to improve their WHS and workers compensation claim experience. 

The pricing approach set out in this section proposes a framework of lightly regulated premium rates 

which are free from interference by governments and other stakeholders. 

9.1 Full funding 

The scheme will operate on the principle that insurers should establish premiums on a fully funded basis 

-which means that premiums (along with investment earnings) are sufficient to cover all claims costs, 

insurer expenses and scheme expenses. There will be a degree of flexibility in application of the 

principle in order to encourage innovation and competition. 

9.2 Industry rates are the starting point 

The basic pricing 'formula' is to apply industry (occupation) based premium rates to employer wages; the 

rates will depend on industry claim costs and wi ll typically range from less than 0.5% of wages to more 

than 10% of wages. These rates would include a loading to cover scheme running costs. 

Many employers will have workforces spread across a number of occupations, and for these the total 

premium will be the sum of premiums calcu lated for indiv idual employee segments. 

It is best practice for a scheme regulator to estimate indicative standard premium rates by industry, and 

to issue these to all participating insurers and the public. These public industry rates establish a 

benchmark for insurers and employers to assess pricing, and result in a more orderly marketplace. 

An important improvement on current approaches is for the regulator to establish regulated industry rates 

based on experience that excludes the largest employers (whose premium will usually be based on their 

own experience). For example, the data analysed would include only those employers with a base 

premium of up to (say) $200,000. This will ensure that the industry rates will be more indicative of the 

experience of employers to which they will be applied. 

9.3 Insurer rate setting 

It is our view that a best practice premium system gives an insurer the flexibility to establish its own 

premium rates and contractual arrangem ents with employers. 

The scheme regulator should be informed of each insurer's premium setting approach. This is best 

achieved by annual submission to the regulator of an insurer's underwriting and pricing guidelines, along 

with the basis of calculation of its proposed average premium rate. The submission would not be for 

approval or disapproval by the regulator, but would allow a degree of oversight and the opportunity to 

query an insurer that is moving markedly out of line with industry trends. 

Combining provision of indicative standard rates for small and medium employers with flexibility for 

insurers assists with an orderly market while encouraging competition. 
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9.3.1 Restrictions on rates and movements 

Employers will expect to be protected against excessive premiums, and will also expect that rates will not 

vary dramatically from year to year. It is best practice for the scheme regulator to establish rules which 

limit excessive premiums and excessive volati lity. 

Limiting an employer's premium to a defined level above the indicative rate deals with potentially 

excessive premiums; in Western Australia, for example, an insurer requires the approval of the regulator 

to charge a rate which is more than 75% above the gazetted rate. 23 Experience in WA shows that this 

approach does not work for large employers with poor claims experience, and suggests that the provision 

should be limited to small and medium sized employers. 

Volatility of premiums from year to year is more difficult to control and best dealt with by insurers through 

their commercial decision-making. The best mitigant is to have a stable scheme. 

9.4 Large vs small employers 

The premium system must deal appropriately with all employers; this includes very large companies 

whose experience will generally be reasonably predictable from year to year, and very small employers 

which will have a claim very rarely if ever. 

It is best practice to allow insurers to 'experience rate' larger employers- that is, to charge premiums 

which reflect their own experience. This will be seen as a positive by insurers, as the premiums they 

collect wi ll vary with risk. Large employers with favourable claims experience relative to the industry 

average will be happy to be experience rated, and those with relat ively poor experience may be 

motivated to improve their experience. 

Suncorp identified in its 2012 white paper24 some of the advantages of experience rating in personal 

injury schemes: "One of the strengths of privately underwritten personal injury insurance schemes is that 

they can be more flexible and responsive, meaning they reward policy holders who look after themselves 

and the people in their care. Risk managers and underwriters will tell you that having a clear and direct 

link between risk and price is essential if you are serious about changing behaviour to reduce risk and 

injury." 

9.5 Employer excess 

It is best practice to oblige employers to pay a modest excess in order to give them a financial stake in 

claims; this encourages claim prevention and facilitates early return to work where possible. An excess 

of one week's income replacement is common in Australia and seems to be effective25
• 

An insurer would be permitted to offer a 'no excess' policy to small low-risk employers. Insurers would 

also be permitted to offer larger excesses on a negotiated basis with employers . 

An implication of the standard excess is that the central database would not include details of income 

replacement payments up to one week in duration. If an employer has a no-excess policy, the database 

will contain a flag to identify the first week of payments. A further implication is that if an insurer issues a 

23 http://www.workcover.wa.qov.au/contenVuploads/2014/Documents/Resources/Forms%20and%20publications/Publications/WC
Guide-for-Employers-20.8-web.pdf 
24 Day, A 2012. What scheme works when people get hurt? Reflections on underwriting options for personal injury insurance" 
http://www.suncorpqroup.com.au/sites/defau1Vfilesfpdf/news/Suncorp%20White%20Paper%20-
{;o20What%20scheme%20works%20when%20people%20get%20hurt%20-%20Nov%202012.pdf 
2 Four schemes have an employer excess of one week or more- NSW, Vic, Qld. SA 
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policy with a higher excess, it will be necessary for the insurer to report full details of transactions that are 

w ithin the excess. In practice this will mean that the insurer is likely to need to administer the under

excess claims, wh ich is also good practice in order to ensure that claim decisions and service standards 

are appropriate and consistent. 
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10 Scheme Culture 

It all adds up to culture 

Scheme culture is an intangible but vital outcome that arises over time from the outworkings of the 
other elements of the scheme's design and operation. 

10.1 What does it mean? 

Culture can be defined in this context as 'the way we do things around here', or the 'norms of beliefs, 

values and behaviours shared by participants in the system'. By its ve ry nature , cu ltu re is subtle and 

intangible. 

A positive culture will be characterised by a strong up-front focus on safety, and claim prevention. In the 

claims context, the focus will be on achieving return to work and on fair and efficient claims management. 

Table 10.1 describes some examples of positive cultural outcomes, as well as some negatives. 

Table 10.1 - Culture: Examples 
----~--------------------------~ 

Positive outcomes 

Employers and workers demonstrate high 
regard for safety. 

High employer engagement in claim 
outcomes. 

Broad understanding that work is good for 
your health. 

Open and transparent decision-making. 

Negative outcomes 

Employers use tactics such as labour hire to shift 
responsibility to others. 

Claimants continuing on income replacement 
until forced off. 

Medical providers focusing on reasons why a 
person might not be able to return to work. 

High dispute rates, and heavy legal involvement 
in claims processes. 

--------+ 

--------+-
Reliance on lump sum payments to settle claims. 

Providers over-servicing injured claimants. 

10.2 You can't legislate for culture 

It is not possible to legislate for culture. Regulation, rules, handbooks and the like do not create or 

change a culture. The best they can achieve is to give some guideposts to the types of behaviour that 

are desirable •. or otherwise, in the interests of scheme objectives. 

10.3 How can a scheme culture be influenced? 

It starts from the top - the messages given by, and the behaviour of, the leadership26
. Messages need to 

be consistent across topics and over time. Clarity of objectives is necessary to achieve this (see Section 

2.1 ). 

Those in authority need to establish and maintain widespread support for sustainability and balance. 

26 The Transport Accident Commission (TAC), attempts to define their culture on a prominent place on their website. This is an 
example of a top-down approach and is likely supported by policies at an individual level. 
http:l/www.tac.vic.qov.au/about-the-tac/working-for-the-tac/our-company-values 
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The regulator in particular can influence the scheme's culture via the style of its interactions with all 

scheme participants. Important interactions that set the tone will include: 

• Dealing with insurers- being clear about expectations (see more about this below), 

communicating positively and often, being consistent in decisions and treatment 

• Relationships with employers - dealing fairly and reasonably, and not officiously, with all 

employers including those who have had poor experience. 

10.4 Genuine independence of decision makers 

Effective operation of the scheme, especially in relation to resolution of disputes, depends on experts 

(medical and other) doing their jobs in a fair, consistent and even-handed manner. Traditionally there 

have been worker-friendly doctors and insurer-friendly doctors. Cultures of this kind need to be broken 

down. A key task of the scheme regulator is to establish and maintain structures and cultures that 

support both real and perceived independence, and when necessary to intervene with outliers . 

10.5 Insurer culture 

In the workers compensation context, it needs to be recognised that the employer is the customer of the 

insurer, while the worker is the claimant. An important challenge for insurers is to establish confidence 

among workers and other stakeholders that their sole intent is not to minimise the cost of claims. 

Positive, capable insurer leadership will be necessary to build a culture which contributes to a sustainable 

scheme. Training and career development for claims staff, e.g. through the PIEF Cert IV program, can 

be of assistance. 

10.6 Input from behavioural science 

The workers compensations system is defined in law, but is ultimately about people. Historically, many 

aspects of workers compensation scheme design have been influenced by legal considerations rather 

than behavioural factors. The design of both the law and the processes should enable behaviours to be 

taken into account before legal formalities. 

Developments in behavioural finance (such as the 'nudge' theor/ 7
) have been significant, and the 

learnings can produce significant benefits for all stakeholders in workers compensation schemes. For 

example, the NSW Government's Department of Premier and Cabinet has established a Behavioural 

Insights Unit, which focuses on applying behavioural insights to public policy. A trial in the workers 

compensation space, applying behavioural insights to claims management, has received positive 

evaluation in return to work and claim duration.28 

Wallace's paper on dispute resolution devotes more material to behavioural factors than to either 

accountability or economic factors.29 

A best practice scheme will give priority to human behaviours, right down to design of forms, 

correspondence and telephone scripts. 

27 Nudge theory argues that positive reinforcement and indirect suggestions can influence the motives, incentives and decision 
making of groups and individuals, at least as effectively as direct instruction, legislation, or enforcement. 
26Understanding People, Better Outcomes; Behavioural Insights in NSW, produced by the Behavioural Insights Unit (undated ). 
29 Wallace, N 2010, Designing Dispute Resolution Systems- Lessons from Workers Compensation and Magistrates Courts 
(Australia and New Zealand), 10th National Mediation Conference. 
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10.7 Can or should culture be measured? 

Continually assessing and guiding the scheme culture is an important role of the Board of the scheme 

regulator. This should involve the following components: 

• Being willing always to listen for views of stakeholders outside the regulator itself 

• Emphasising the importance of culture inside the regulator 

• Undertaking one-off reviews if a potentially significant issue with culture has been identified 

• A substantial review of scheme performance and culture (say) every five years. 

10.8 Establishing and managing expectations 

The behaviour and attitudes of participants in the scheme will become more aligned with scheme 

objectives the more that their experiences match their expectations. 

Establishing reasonable expectations is a challenge, but worth the effort. Often this requires 
communication of an informal nature. It can be supported in the case of work injuries by using medical 

guidelines that give reasonable ranges for the recovery times of common injuries. 

Consistency of decision making and communication is essential to maintaining expectations. 
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11 Reliances and Limitations 

11.1 Distribution and Use 

We understand that this report will be used by the ICA in discussions with Federal and State 

governm ents about scheme design and the involvement of APRA-authorised insurers in workers 

compensation. With this in mind we have prepared the report on the assumption that it will be in the 

public domain. 

Third parties, whether authorised or not to receive this report, should recognise that the furnishing of this 

report is not a substitute for their own due diligence and should place no reliance on this report or the 

information contained herein which would result in the creation of any duty or liability by Finity to the third 

party. 

Finity has performed the work assigned and has prepared this report in conformity with its intended 

utilisation by a person technically competent in the areas addressed and for the stated purposes only. 

Judgements about the conclusions drawn in this report should be made only after considering the report 

in its entirety, as the conclusions reached by a review of a section or sections on an isolated basis may 

be incorrect. 

The report should be considered as a whole. Members of Finity staff are available to answer any 

queries, and the reader should seek that advice before drawing conclus ions on any issue in doubt. 

While due care has been taken in preparation of the report Finity accepts no responsibility for any action 

which may be taken based on its contents. 

11.2 Limitations: Assumptions 

In this report, at the ICA's request, we have assumed a competitively underwritten scheme. 
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Part Ill Appendices 

A Scheme Design Principles for Competitively 
Underwritten Insurance 

The ICA has outlined what it views as the most important design principles for APRA-authorised insurers 

for a statutory compensation scheme, in a letter to Finity dated 10 October 2014. We reproduce the 

ICA's words exactly below, for reference. 

Our members who operate as private sector insurers can (and do) underwrite fault based, no fault and 

hybrid schemes. Irrespective of the scope of a particular scheme, the ICA believes that the most 

important scheme design principles for private insurers for a statutory compensation scheme are: 

• A long-term commitment by government to private underwriting, due to the significant allocation of 
capital required, as well as infrastructure costs; 

• An opportunity to earn a reasonable (but not excessive) return on capital; 

• Full funding and proper pricing of risk (with affordability supported, if necessary, by a limited form 

of community rating); 

• A regulated pricing framework that is free from political interference; 

• No significant exposure to adverse risk selection; 

• No retrospective changes that would increase incurred claims costs; and 

• Effective controls to prevent superimposed inflation, and to inhibit scheme volatility. 

In particular the ICA believes that: 

• Innovation by the private sector in risk rating premiums can improve fa irness to employers and is 

likely to drive changes in employers' risk behaviour as a response to price signals; 

• Discipline by the private market may also deliver improved effectiveness in controlling claim 

payments (to be limited to appropriate amounts for those that are entitled); and 

• Regulatory powers are likely to be more effectively used in relation to the private sector. 

We believe that a competitively underwritten, national workers compensation scheme would serve the 

national economy. It would drive economies of scale. By supporting operational efficiencies it would 

drive significant compliance savings for any Australian employer operating beyond the border of a single 

State or Territory jurisdiction. 
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B Scheme Design - Historical Trends 

The modern era of change in workers compensation in Australia started in 1985. In this appendix we 

outline some of the 'megatrends' that have occurred in the 30 years since then, whereby various aspects 

of scheme design have been initia lly well regarded and then later recognised as ineffective. 

8.1 Common Law 

The chart below summarises the changes to common law entitlements for Australian workers 

compensation and motor accidents schemes over the last 30 years. 

Figure 8 .1 - Common Law Changes 
1985-89 1990-94 1995-99 2000.04 2005.09 

NSWWC • • • • NSW CTP •• • • VICWC • • • • • VIC CTP • QLDWC • • • • QLD CTP • • WAWC • • • WACTP • SAWC • • SACTP • TASWC • • TAS CTP 

ACTWC 

ACT CTP 

NTWC • NT CTP • Com care • 

2010-14 

• 
• 
• 

e Abolition e Reintroduction e Reduction or restriction e Increase or expansion 

Of the 17 schemes, six do not currently give claimants access to common law; three of the six abolished 

common law provisions in the 1980s or 1990s. 

The last fifteen years have been a period of 'moderate' changes, with no abolitions or re-introductions but 

a number of schemes restricting or increasing access to common law- and all of this activity took place 

in only six of the schemes. 

South Australia's workers compensation scheme is, however, poised to re-introduce common law access 

(to seriously injured claimants only) in mid-201 5. 
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8.2 Duration of Weekly Benefits 

Table 8.1 -Income Replacement Time Limits 

Uurisdiction 2005 2012 Current Work Caeacity Tests 

N SW Retireme nt age 5 yrs 5 yrs At least every 2 years 

V ic Retirem ent age Retirement age Retirement age At 130 weeks' compensation 

Q ld 2 yrs 2 yrs 2 yrs Not applicable 

SA1 Retirem ent age Retirement age 2 yrs 2 Not applicable2 

W A Retirem ent age Retirement age Retirement age Not applicable 

Tas 9 yrs 9-20 yrs2 9-20 y rs3 Not applicable 

ACT Retirement age Retirement age Retirement age Not applicable 

NT Retirement age Retirement age Retirement age Not applicable 
1 Under current legislation, income replacemen t can continue to retirement age, with a work cap acity test at 
130 weeks' compensation 
2 From 1 Jul 15 
3 Depending on WP I 

Source: Safe Work Australia 
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