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Wentworth Shire Council

Executive Summary

Wentworth Shire Council (“Council”) has pleasure in making a submission to the
Crown Lands Review but note that in the past year we have made submissions to
TCorp, Local Land Services, the Long Term Transport Master plan and the Local
Government Review. Our detailed submissions to the NSW Government have been
substantially ignored to date and it is hard to justify again putting pen to paper when a
likely result is that our considered input will be ignored once again.

Since 1901 when the Western Lands Act (WLA) was enacted the population of
Wentworth Shire (NSW) has grown from approximately 2,500 to 7,000 (or 39.82
persons per annum) whereas in the same period the Mildura Shire population has
grown from approximately 2,500 to 60,000 (or 508.84 persons per annum). This stark
difference requires explanation and rectification.

Wentworth Shire is very different to most Western NSW communities by virtue of:

being adjacent to a thriving regional city, Mildura;

having access to top quality infrastructure in Victoria;

access to circa 1,000 km of riverfront land;

one of the most substantial horticulture industries in the State;
containing the largest deposits of mineral sands in NSW; and
containing over 1 million acres of land protected for conservation.

Western Division people are proud and resilient, but behind this lies deep economic
stress and an exodus of population interstate.

Wentworth Shire can grow if NSW Government policy settings allow us to. Sadly
however, this Council believes that our Shire is presently not competitive with
Mildura Victoria in relation to town planning, land tenure and infrastructure because
of current NSW Government policies.
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In responding to the Crown Lands Review White Paper the Wentworth Shire calls on
the NSW Government to:

1

2)

3)

4)

5)

6)

7

8)

9)

Allow freeholding of all leasehold lands within 20km of Wentworth Shire’s towns.

It is important to note Wentworth Shire is not advocating for freeholding of the
whole Western Division (40% NSW) but for a small part of the area of our
Shire, within 20km of our towns. This is a fraction of the land in the Western
Division and indeed a fraction of the land in the Wentworth Shire.

Allow freeholding of grazing leases for the purposes of tourism and any other
ecologically sustainable development.

Amend the Section 24 of the Native Vegetation act to require sustainable grazing in
all freehold and leasehold land in the Western Division.

Remove the requirement for 75% land clearing before applying for a change of
purpose or freeholding.

Not to standardise the rental structure of Western Lands Leases with those of the
Eastern and Central Division Leases unless Western Lands Leases have equivalent
terms and rights to freehold.

Streamline Western Lands Lease administration in accord with the provisions of
Council’s submission.

Give Wentworth Shire Council full control of all Crown Reserves within the Shire.

Make Permissive Occupancy (PO) lots easier to convert from leasehold to freehold
recognizing the history of these lots.

Set the price for freeholding of Western Lands Leases at 3% of capital value and not
incorporate the value of the leasehold interest.

10) Instigate an immediate visit to the Wentworth Shire by the Premier, Deputy Premier

and Minister for Natural Resources and Lands to consider our unique circumstances
and the opportunity for NSW that our Shire provides.
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1. Background
1.1. Population Growth in Wentworth and Mildura:
The difference in the population growth of Wentworth in comparison to its Victorian

counterpart, Mildura, is stark (fig. 1).

Fig. 1

Since 1901 the Mildura region has grown at a much greater rate (508.84 persons per
annum) compared to the Wentworth Shire which has a growth rate of just 39.82 persons
per annum.

In addition to population Mildura has seen much higher growth in horticulture and wine
making. The Australian almond industry is based in North East Victoria and Mildura is also
the base of growing freight and tourism industries.

The question is why is Wentworth missing out?
State data for NSW and Victoria (fig.2) shows that NSW is growing faster than which tends to

suggest that the growth differential is specific to different circumstances in Wentworth and
Mildura rather than State trends.

Source Data

11901-1991:
http://www.ausstats.abs.gov.au/ausstats/free.nsf/0/5F216E6019C94372CA2578390015F521/SFile/1
921%20Census%20

1991 -2013:
http://www.abs.gov.au/websitedbs/censushome.nsf/home/historicaldata?opendocument&navpos=
280

http://www.healthstats.nsw.gov.au/Indicator/dem pop Igamap/dem pop lga age snap#SourcesT
ext
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http://www.abs.gov.au/websitedbs/censushome.nsf/home/historicaldata?opendocument&amp;navpos=280
http://www.healthstats.nsw.gov.au/Indicator/dem_pop_lgamap/dem_pop_lga_age_snap%23SourcesText
http://www.healthstats.nsw.gov.au/Indicator/dem_pop_lgamap/dem_pop_lga_age_snap%23SourcesText
http://www.healthstats.nsw.gov.au/Indicator/dem_pop_lgamap/dem_pop_lga_age_snap%23SourcesText
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Fig. 2

1.2. Wentworth’s Aim - To grow with Mildura

Council seeks a diverse and dynamic local economy growing in synergy with our
neighbouring Victorian city of Mildura. We believe that this will benefit the whole Sunraysia
economy and encourage investment and economic growth in the district.

Apart from mining towns, the Western Division has been falling further behind in economic
terms compared to the rest of the State for thirty years. Without Federal and State
Government drought assistance and rental waiver many landholders would have left the
pastoral industry.

Section 2 of the Western Lands Act (WLA) sets out the Act’s objects as follows:

a)

f)

9)

to establish an appropriate system of land tenure for the Western Division, and to
facilitate new land uses and development opportunities for land in the Western
Division

to regulate the manner in which land in the Western Division may be dealt with,

to provide for the establishment of a formal access network, by means of roads
and rights of way, in the Western Division,

to establish the rights and responsibilities of lessees and other persons with respect
to the use of land in the Western Division,

to ensure that land in the Western Division is used in accordance with the principles
of ecologically sustainable development referred to in section 6 (2) of the Protection of
the Environment Administration Act 1991

to promote the social, economic and environmental interests of the Western Division,
having regard to both the indigenous and non-indigenous cultural heritage of the
Western Division,

to make other provision for the effective integration of land administration and natural
resource management in the Western Division.
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The WLA has not been interpreted in a way that puts adequate emphasis on the social and
economic interests of the Western Division. The environment is important and should be
protected. There are however, win/win opportunities where ecologically sustainable
development can be promoted as can the social and economic interests of the Western
Division which are in need of an urgent boost.

Council has a vision for Wentworth Shire and while grazing is a part of our vision, Objects
2(a) and 2(f) are at the centre of our vision. We are striving for a diverse local economy
including tourism, rural living, residential, horticulture, mineral sands and business. Council
has prepared TV ads to attract Victorians to move to Wentworth NSW and sees Mildura,
Victoria as the market for our tourist businesses and source of new residents.

A further object in Section 2(e) is to ensure the Western Division lands are used in accordance
with the “principles of ecologically sustainable development”. The WLA needs to be amended
so it encourages investment in land where that investment can create ecologically
sustainable development. In many border regions the majority of investment in horticultural
and commercial investment is taking place in Victoria.

In Sunraysia there are two economies:

e NSW Sunraysia with the majority of land held as Western lands Lease and there is
minimal new development

e Victorian Sunraysia where most land is freehold and a billion dollar economy is
growing rapidly

In NSW most of the stations remain largely as they were in the 1850’s and are largely
Western Lands Lease. In contrast however, on the Victorian side of the river the original
Mildura Station was broken up, made freehold and developed. This happened very slowly
but the freehold title allowed landholders and Government to plan for the future.

Making it easier and less expensive to freehold Western Lands Leases will encourage
investment in NSW. This investment will otherwise not be made at all or will be made in
Victoria. Current policies allow for freeholding where land is rezoned but there is a need to
plan decades ahead for development. Without the security of freehold title this planning will
not occur and the development will not occur in NSW.

1.3.Crown Lands Review and Crown Lands Office Position

The Crown Lands Review and White Paper attend to focus on sustainable grazing with very
little emphasis on the other industries, which make up the bulk of Wentworth Shire’s economy.
In the view of Council, the objects of the legislation that relate to growing and diversifying
the Western NSW economy receive inadequate attention.

The Crown Lands Office has made a number of relevant comments on its website, such as:-
“The conversion of certain perpetual leases to freehold is about ensuring land that is already
managed by the private sector, is owned by the private sector. It is ineffective and costly to
administer these types of leases. It is in the public interest that resources are applied to
improving the department’s stewardship role such as managing bush fire threats, weeds,
feral animals and the state’s 33,000 Crown Reserves set aside for the community”.

“It iIs no longer essential these lands are held in public ownership to maintain
environmental and conservation controls over them”.

“The landholders effectively hold the great majority of the equity in the land, and the land is
already treated as a form of title that is almost equivalent to freehold”.
www.lands.nsw.gov.au/crown_land/perpetual leases fact
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For a number of years Crown Lands has been:
e Encouraging lease conversion to freehold for “concessional purchase price of 3% of
the land value” for certain leases; and
e Encouraging conversion of residential Western Lands Leases on a concessional
basis
Council believes the artificial distinctions made between these lease categories and Western
Lands Leases are unfair to Western Division residents and that many of the same broad
principles are relevant to the freehold conversion of Western Lands Leases.

Council is disappointed that the Crown Lands Review did not consider issues such as:
e whether Crown Lands meeting the objects of the WLA
¢ whether Crown Lands is a good environmental custodian
e whether it is equitable that the NSW State Government takes $15m per annum in
mining royalties from Wentworth Shire with minimal regard to environment or local
communities and then lectures local communities about “fragile rangelands”
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2. The Wentworth Difference

By virtue of our border location we compete with Mildura and Victoria for residents and
business. Local people and businesses think nothing of crossing the border for their needs
and with the exception of small parcels of college lease land, virtually all the land around
Mildura land is freehold.

In this respect we differ from many Western Division settlements that are surrounded by
Western Lands Leases. Wentworth does not compete with other Western Division towns
such as Broken Hill, Cobar, Bourke and Balranald, we compete with Mildura, and we need to
be able to compete on a level playing field. No other district in the Western Division has the
same potential as Wentworth to grow its population and the growth of Mildura demonstrates
that the demand already exists within the region, just not in this Shire.

The unique point of difference that Wentworth has over Mildura is the extensive water
frontages across two major river systems, the Murray and the Darling. Combine this with
Mildura infrastructure such as a major regional airport, major regional hospitals, schools and
shopping complexes and you have the makings for significant growth opportunities.

The three major policy areas that Council feels are constraining Wentworth’'s growth
compared to Mildura are:

e Town planning - in Wentworth town planning has been more restrictive and less
proactive than in Mildura;

e Western Lands leases - the preponderance of Western Lands Leases around
Wentworth’s townships has been considered inferior to Victorian freehold land; and

e State Government Infrastructure Investment - Wentworth Shire receives a fraction of
the infrastructure investment and State Government attention that Mildura receives.

2.1.Leasehold vs Freehold land

Council strongly believes that the preponderance of Western Lands Lease land in the Shire
has constrained development and seeks to convince the NSW Government of the economic
benefit to the State of:

a) Allowing freeholding of all leasehold lands within 20km of the Shires towns

b) Allowing freeholding of grazing leases for the purposes of tourism or other
ecologically sustainable development

c) Amending the Section 24 of the Native Vegetation act to require sustainable grazing in
all freehold and leasehold land in the western division

While leasehold tenure is not of itself incompatible with development in Wentworth’s situation
we have an immediate neighbour in Mildura where almost all land is freehold. There is
actually a small amount of College Lease land in Mildura but this is also regarded as inferior to
freehold in the local market. An indication of market sentiment is the attached Australian
Property Investor Magazine from May 2013 on “Hot 100 Property Hotspots”. Under Mildura’s
listing at #66 in Australia the “Avoid” heading states “Leasehold land which isn't freehold
title”.
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Local real estate agent comments support the view that leasehold land is inferior to freehold.
While the White Paper mounts an academic case why leasehold land is not inferior, in the
real world when Sunraysia people choose where to invest their hard earned money they
choose freehold land, which invariably means they choose Victoria.

2.2. Bureaucratic layers of complexity

Development is highly regulated in both Victoria and NSW but in NSW a proponent must
seek approval of Western Lands for almost all changes to the land. Approval is required for
cultivation, to establish an orchard, to build a shed or house or swimming pool whereas on
freehold land only Council approval is required.

2.3.Security of tenure

Security of tenure is also a reason for freehold being preferred over leasehold land.

As identified by the Pastoralist Association of West Darling in their 24 August 2011
Submission to the Inquiry into economic and social development in central Western NSW:

“The security of tenure for holders of Western Lands Leases has come into
guestion as a result of the Silverton Wind Farm negotiations and the resumption of
State Forest to create new National Parks. Uncertainty will discourage investment in
agriculture on Western Lands Leases. Landholders need to have confidence that their
leases cannot be resumed without good cause or adequate compensation”.

The issue of security for investment to improve land is a key reason why freehold is preferred to
Western Lands Leases for horticultural developments. The Western Lands Act provides the
Commissioner with broad resumption powers and while compulsory acquisition of freehold
land can also occur it is much more limited. Resumption powers may be rarely used but they
deter investment in leasehold land.

An example is a dry land cropping farm that is close enough to the river to allow for
horticulture. Conversion to horticulture will require hundreds of thousands of dollars
investment in the approvals and soil testing required before the planting or water allocations
are funded. It is natural that for such large investments and risks that the proponent will seek
the lowest risk form of tenure.

2.4.The numbers don't lie

While we can argue about the magnitude of the differences between leasehold and freehold
land, the numbers don't lie. In Sunraysia, locals and horticulture investors just choose the
better, least hassle and lower risk option, which is Victorian freehold. The average citizen
does not have the time or patience for writing letters to Western Lands seeking approval for
this or that.
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3. Sustainable Grazing in the Wentworth Shire

3.1.Conservation in Wentworth Shire

The Wentworth Shire has shouldered a very heavy burden to implement NSW State
environmental policies in the area of water buybacks, introduction of native vegetation laws
and establishment of National Parks and conservation land.

The Wentworth Shire has seen a massive increase in designated conservation lands in the
past 50 years shown by the table below.

Date
Park, reserve, sanctuary Established [Size acres
(approx.)
Kinchega National Park* 1967 109,366
Nearie Lake Nature Reserve? 1973 10,741
Mallee Cliffs National Park® 1977 143,244
Mungo National Park® 1978 235,000
Tarawi Nature Reserve® 1996 84,001

Mallee Sustainable Farming Private Reserves® 1997-2004 100,000

Scotia Sanctuary’ 2002 160,550
Yanga National Park® 2011 190,000
Other Private Conservation® 1995-2014 100,000
Lake Victoria State Forest (National Park)® 2011 15,000
Lock 9 Timber Reserve (National Park)® 2011 15,000
Wangumma State forest (National Park)® 2011 15,000

Total (Acres) 1,147,902

Source www.environment.nsw.gov.au and www.australianwildlife.org
http://www.environment.nsw.gov.au/NationalParks/parkManagement.aspx?id=N0017
http://www.environment.nsw.gov.au/NationalParks/parkManagement.aspx?id=N0460
http://www.environment.nsw.gov.au/NationalParks/parkManagement.aspx?id=N0044
http://www.environment.nsw.gov.au/NationalParks/parkHeritage.aspx?id=N0049
http://www.environment.nsw.gov.au/NationalParks/parkManagement.aspx?id=N0721
Estimate

http://www.australianwildlife.org/AWC-Sanctuaries/Scotia-Sanctuary.aspx
http://www.nationalparks.nsw.gov.au/yanga-national-park/travel-info

ONoOGOA~WONE

This circa 1million acres of conservation land has reduced agricultural revenue in the Shire
and much of the land is not rateable. All this land was previously productive grazing, forestry
and cultivation land and all this income has been lost to the Wentworth community.
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NSW Sunraysia has also experienced significant concentration of Federal Government water
buybacks, which has stripped money out of the area. The NSW Government “Water Sharing
Plans” have taken further water out of local irrigation. In addition the Anabranch Pipeline
Scheme has removed a 50,000 megalitre per annum allocation to the Anabranch River and
there are significant proposals for “water savings through” adjustments to Menindee Lakes
Scheme.

The Native Vegetation Act 2003 (NVA) clearing bans have had a very heavy impact in
Wentworth Shire because over 90% of the Shire is native vegetation. Shires in Eastern
NSW have not been as heavily impacted by the NVA, as there was a historically high level of
land clearing in Eastern NSW.

Modern sustainable cropping systems cannot be expanded in the Shire because of the
clearing bans. This means pastoral farms have very limited capacity to diversify into cropping.
Prior to the NVA the Mallee Sustainable Farming Project helped encourage private conservation
while allowing pure grazing farms to diversify into cropping. Under the Native Vegetation Act
the Mallee Sustainable Farming Project cannot be expanded.

Wentworth Shire Council is committed to the heritage and environment of the area but
believes the whole shire should not be turned into a museum. The NSW Government should
consider the economic sustainability of the Wentworth District in addition to its environmental
values.

3.2.Land Management Practices

Council supports sustainable grazing but to suggest that unsustainable grazing practices are
common in Wentworth Shire is not correct. Council is not aware of more than isolated
examples of destocking notices being issued in the past twenty years. While leases are
always inspected upon a sale of property the manpower levels of Western Lands and scale of
the Western Division mean other inspections only take place every ten years.

In 1901 when the Western Lands Act came into operation there were no Landcare groups,
CMAs or Pasture Protection Boards. Landowners are more progressive now than they were in
the late 1800’s and now utilize practices such as minimum till cropping, rotational grazing and
private conservation reserves. Leaseholders are already doing a very large amount of unpaid
environmental and land management work while operating on low profit margins. It is important
that it remains viable for leaseholders to stay on the land or the problems of feral plants and
animals will increase and create an unsustainable burden for the NSW Government. Surely
there is a better way of managing the remote chance of over grazing in the inner parts of our
Shire!

In addition consider the Government’'s approach through Local Land Services, which seeks to
work with landholders to improve land condition and productivity whereas the approach of the
Western Lands Act is to penalize landholders.

Many of Wentworth’s river frontage areas have been voluntarily de-stocked and are being
used for tourism, lifestyle and conservation.

We need the support of the NSW Government to diversify our Shire but the approach of the
White Paper is to assume, without citing evidence, that there are no non-grazing uses for our
land and we must ride on the sheep’s back like it is 1901. It is not logical for the NSW
Government to simultaneously argue that “grazing presents an environmental risk” and that
“land must be retained for exclusively grazing purposes to protect the environment”.
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The reality of the Wentworth situation is that while the vegetation and landscape of Wentworth
and Mildura is remarkably similar, the land tenure and planning regimes within the two states
is what is creating the divide. The stance taken in the White Paper is somewhat mystifying when
the Department of Trade and Investment's own Crown Lands website states that freeholding
of crown land currently under perpetual leases will not compromise environmental values
stating: “It is no longer essential these lands are held in public ownership to maintain
environmental and conservation controls over them.”?

2 Trade & Investment, Crown Lands 2007, Perpetual Leases Facts. Viewed 28 March 2014, <

http://www.lpma.nsw.gov.au/crown _lands/perpetual leases fact >
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3.3. Legislative protection from over-grazing

Council has no issue with ensuring grazing practices are sustainable and acknowledges the
Western Lands Act 1901 provides protections from over-grazing. However Council does not
agree that the Western Lands Act is the only way of providing this protection.

Section 24 of the Native Vegetation Act 2003 states:

“Sustainable grazing that is not likely to result in the substantial long-term decline in
the structure and composition of native vegetation is permitted”.

While ambiguous, Section 24 suggests that “non-sustainable grazing” is not permitted. To
Council's knowledge Section 24 has not been enforced or been subject to a test case.

A simple amendment of this Section 24 would remove ambiguity and make it clear that
Western Division grazing must be sustainable as is already required by the Western Lands
Act. This would apply to freehold lands in addition to leasehold lands and provide additional
environmental protections.
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4. Specific White Paper issues for comment

In response to specific recommendations and proposals within the Crown Lands Legislation
White paper, Council offers the following comments.

Proposed Legislation

1) Developing one piece of legislation will be of no benefit to Wentworth Shire if it is
proposed to continue the discrimination between Eastern/Central Division landholders
and Western Division landholders.

2) The statistics for population growth in NSW Sunraysia v. Victorian Sunraysia show
the NSW Government has failed for 30 years to affect the objectives of the Western
Lands Act to encourage economic development. It is questionable how much the
objectives of the Acts matter as opposed to the substantive provisions.

Improved management arrangements for Crown reserves

3) Allowing local Councils to manage Crown Land is a positive reform. Council seeks
control of all the Crown Reserves in the Shire and believes it is best placed to
administer this land. Multiple interactions between Crown Lands and Council in
relation to recreation and conservation reserves add little value. Wentworth Shire has no
land available for its development other than Crown land and WLL land and
Council has spent decades in order to freehold Crown Land in Murray Street
Wentworth to make it available for residential development. The process of
extinguishing native title is an onerous and costly process for Councils.

4) Council believes strongly it should manage all Crown Reserves in the Shire.

5) Council believes that it already has robust governance standards as required by the
existing integrated Planning & Reporting requirements.

Other streamlining measures

6) Activities where consent should not be required include:

e Approval for purchase of a Western Lands Lease (WLL) — not required for
freehold land so no need for a WLL;

e Additional approval for Company ownership of a WLL — not required for freehold
land so no need for a WLL;

e Subdivision of a WLL — no need as no boundaries are being changed;

e Subdivision of a WLL lot - already need local Council approval;

e Minor Development Applications including houses, pumps, easements, sheds
and swimming pools - already need local Council approval,

e Vegetation Consents/PVPs — already require Local Land Services approval. Some
of the duties performed by the Western Lands Commission are substantive and
important and some are bureaucratic. With limited resources there is clear public
benefit for all the resources of the Crown Lands Western Region being moved
from bureaucratic to substantive tasks.

7) Allow all land within 20km of Wentworth’s towns to be freeholded and all grazing leases
to be freeholded for purposes of tourism and other ecologically sustainable development.

8) Council supports any proposed changes that simplify the process of informing the public

about proposals for the use or disposal of Crown Land. Council agrees that the process
needs to be transparent, simple and accessible.

Better provisions for tenures and rents
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9) It is inconsistent to argue the Western Division cannot be treated equally for freeholding
purposes but it must pay the same rentals. The White Paper proposes to standardize
rentals statewide.

Council believes Western Division landholders will not be able to sustain higher
rentals.

Council believes it is unfair for the State Government to simultaneously argue that the
Western Division is supposedly a special case because of our fragile rangelands but
that we are not so special when it comes to rent.

Crown Lands argues the position of Eastern Leases is different given the fixed rental
structure whereas rents on Western lands Leases can be increased. This is a
legalistic interpretation that does not reflect the reality of the situation.

Waiver of rentals on Western Lands Leases has been granted in most drought
declared areas in the past twenty years. Given the marginal viability of grazing in the
Western Division it is hard to see this changing in the foreseeable future. Even if the
full rentals were received it is hard to imagine a situation where they covered the cost
of administration.

Council believes that it is not feasible to apply a market based formula for
determining rental payments for Crown Reserves as each situation will different. The
reality is that the difference between rents received from Crown Reserves and
expenditure to maintain those reserves is the responsibility of Council not the Crown.

10) No. As commented above there will be situations where occupants of Crown Reserves
will not be able to afford to pay statutory minimum rent regardless of how much time they
are given to do so In most cases there is only one occupier of a reserve and it is in the
communities best interest that the reserve is used. If occupiers are required to pay a
minimum rent this may result in them vacating the reserve.

11) Treat the same as any conveyance would other outgoings such as Council rate arrears.
Council supports the suggestion that the new legislation remove duplicate provisions and
only include those tenure provisions that are not adequately covered by common law and
relevant legislation.

12) NSW needs to decide if it wants to penalize landowners or co-operate with them as per
the Local Land Services ethos. Council supports the inclusion of essential conditions or
any other provisions that make it easier to enforce breaches of commercial leases.

13) Yes we agree that Crown land should be able to be used for all forms of carbon
sequestration but it should not be forced on landholders.

Greater Flexibility for Western Lands Leases

14) Under Councils LEP and NSW Planning requirements ecologically sustainable provisions
are already considered.

Council believes additional activities without Crown Land's approval should include
accommodation, caravan parks, camping grounds and any activities that support the
outback experience for tourists. Such activities would still require planning approval
from Council and/or Department of Planning as appropriate. There should be more
flexibility and less paperwork for Grazing WLL's to be used for tourism in addition to
grazing. There is a lot of potential for tourism in the Western Division and Wentworth
Shire in particular.

In particular if tourism has less impact on the landscape than grazing then surely it
should be encouraged. Ecologically sustainable tourism certainly fits with theobjects
of the WLA. In the circumstance that grazing is voluntarily excluded there should be
no reason why the lease purpose cannot be changed to reflect this.

The White Paper suggests allowing more flexibility for conversion of lease purpose
for very small-scale tourism ventures. However there is no reason why everything in
the Western Division should be small scale. The White Paper proposes boutique
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tourism of marginal viability whereas Council is seeking appropriately sited tourism
developments at a commercial scale. Allowing land to be offset for the purposes of
fodder production would be positive reforms that will assist pastoralists to drought
proof their properties.

15) Council believes all land within 20km of Wentworth’s towns should be freeholded and all
grazing leases to be freeholded for purposes of tourism and other ecologically
sustainable development.

Many farmers with cultivation areas are now deciding to cease grazing and focus
entirely on cereal crops. In some cases the uncleared land is used for conservation.
In the circumstance that grazing is voluntarily excluded there should be no reason
why the lease purpose cannot be changed to reflect this. At current wool and stock
prices, many of the smaller (30,000 acres and smaller) WLL are of borderline viability
and need the flexibility of freehold title to justify investment in other uses of the land.
In December 2006 Crown Lands Western Region implemented a new “technical
instruction” in relation to conversion of a “cultivation and grazing lease” to a
“cultivation” or “mixed farming” lease purpose which requires 75% of land in the lease
to be cleared.

This “technical instruction” should be reviewed as introducing a new provision of law
rather than interpreting the WLA.

The new provision is inconsistent with words of the WLA which suggests a subjective
test for each application. “Ecological sustainability” is the phrase used in the Act and
this surely requires a subjective review of the circumstances of each application.
Given there can be no clearing without approval there is no basis for an arbitrary
clearing level of 75%

It does not take into account the subjective circumstances of the land such as the
amount of income produced by cultivation vs grazing and how the land is to be used
It does not take into account what a “mixed farm” is in the Western Division (by
definition convertible to freehold). In the Western Division a 75% cleared property
would be very rare.

Hansard of the then Minister for Primary industries shows that one intention of the
WLA was to encourage investment in Western Division properties where ecologically
sustainable development could occur. There is no mention of a percentage cleared in
either the WLA or Hansard.

The *“technical instruction”, while of vital significance in assessing the value of a
Western Lands Lease, has not been made public and is not referred to in any fact
sheets or on the Crown Lands website. People who purchase or have purchased a
lease without knowledge of the “technical instruction” may be making a mistake.

It has been suggested by Crown Lands Western Region that subdivision can be used
to reach the 75% limit. Not being able to freehold the whole lease can however result
in an administrative nightmare for the landholder and Crown Lands. Also, Crown
Lands require the subdivision to be in regular shapes, which is inconsistent with
retaining vegetation where the clearing has occurred in irregular shapes.

In addition “stranded leases” where small grazing leases are mixed in with freehold
land should be able to be freeholded. The cost of administering these “stranded
leases” would be much greater than any potential rent they can generate. Some of
the lots are small at around 100 acres and apart from history there is no reason for
them not to be freehold.

A Western Lands Lease should be able to be converted into freehold where, on a
subjective test, that conversion would promote ecologically sustainable development.
This should not require an immediate change in use from grazing or agriculture or a
rezoning, merely that in the subjective circumstances freeholding would promote
ecologically sustainable development by for instance promoting investment in or long
term planning for the property.
Presently the tests for freeholding have objective elements such as:
o0 Purpose of lease — no freeholding of grazing lease
o Amount of land cleared (75% test)
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While objective tests can be helpful, they are inferior to a subjective test of “would
freeholding promote ecologically sustainable development.” The current words of the
WLA actually suggest a subjective test for each application. “Ecological sustainability”
is the phrase used in the Act and this surely requires a subjective review of the
circumstances of each application.

Many properties still contain some lots of permissive occupancy (PO), which were
often old water reserves but have been part of properties for over one hundred years.
The fees from these PO’s do not pay for their administration and they are effectively
like a WLL anyway. These PO lots should be converted to freehold or WLL.

Currently PO lots may be converted to freehold or WLL where native title has been
extinguished and the lot is not deemed to be environmentally sensitive. This is
notwithstanding that clearing is banned by Native Vegetation Act.

For the purposes of freeholding Western Division land “market value” is the market
value of the land excluding improvements and clearing. There is no consideration of
the fact that the land is leased in perpetuity.

So if a landholder can freehold a WLL lease as all they have to pay for the land a
second time. If this were widely understood all investment in the Western Division
would stop overnight.

Market value of the freehold interest should consider the encumbrance of the lease.
A fundamental principle of valuation is that the encumbrances on a property should
be considered in its valuation and that leases should be considered in determining
market value.

It is inappropriate that a perpetual lease over a property is not being considered when
determining the market value of the freehold value of that property. If the leasehold
interest is disregarded in considering market value then a leaseholder that applies to
freehold a Western Lands Lease will effectively pay twice for the leasehold interest.

In drought conditions rentals have been often waived on Western Lands Leases for a
number of years and even market rentals for most leases would limit the level of
crown equity. The Lands Department recognises this on its website with the
statement in relation to certain perpetual leases that “The landholders effectively hold
the great majority of the equity in the land”.

Council believes freeholding should be available on the same price as the Eastern
and Central Divisions (3% of capital value) and that the value of the existing
leasehold interest in the land should not be considered.
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Stronger enforcement provisions

16) Given the NVA the same restrictions on vegetation clearing apply to all land types
including freehold. As discussed above in Paragraph 4.3 a simple amendment of Section
24 of the NVA would make it clear that Western Division grazing must be sustainable as
is already required by the Western Lands Act. This would apply to freehold lands in
addition to leasehold lands and provide additional environmental protections. With the
above NVA amendment there is no longer any reason for the restriction on freeholding
grazing leases.

17) Council supports any proposals to strengthen enfocement provisions. Council is willing to
assist with enforcement of non compliance issues provided that it is duly compensated
for use of Council resources.

Council currently undertakes auditing under the Local Government Act Provisions.
Council financially accepts care and control of Crown Land and associated assets in
their financial records and the Crown also include the land and assets.

This Council has incurred considerable expense seeking legal opinions regarding
enforcement of Crown Land Leases and Licences. Clear guidelines would assist
greatly.

Given the distances that need to be travelled by road to undertake an inspection of a
compliance issue it is important that officers can issue or threaten to issue penalty
notices on the spot.

It is feasible that a recalcitrant occupier could “move along” Crown Land avoiding
officers if immediate penalties could not be issued.

The most significant compliance issues noted in 8.2 of the white paper have been
and will be willfully ignored without some form of penalty.

The ability to include the following is welcomed:

o0 Continuing offence provisions

Issue stop work orders

Remediation notices

Removal notices

Other provisions including resource sharing have merit provided the on the
ground resources are sufficient for the workload.

O o0o0Oo

Minor legislation

18) Council supports the repeal of the minor legislation listed.
19) No comment at this time.
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5. Crown Lands review process

Council believes the Crown Lands Review and White Paper contain a number of positive
reforms but that much more could be achieved if the Crown Lands Review had adopted a
more orthodox process which allowed issues to be brought to light and considered more
thoroughly. Many of Council’s concerns relating to Crown Land have not even been considered
by the Review.

Unlike recent NSW Government Reviews such as the Local Government Review and the
Local Land Services Review the process for the Crown Lands Review has been lacking.
There has been:
e No public call for submissions;
¢ No public hearings or meetings;
¢ No information as whether the Review Panel has visited the Western Division;
e No detail or supporting evidence in the Report to back sweeping motherhood
statements;
e No public advice as to who the members of the Review Panel are apart from Michael
Carapiet.

There is no evidence in the Crown Lands Review Report of any input by leaseholders and
Western Division Councils. Michael Carapiet has to Council's knowledge never visited
Wentworth Shire in his capacity as Chair of the Crown Lands Review.

Wentworth has sent letters to the Deputy Premier in relation to Western Lands Reform but we
have made no formal submission to the Crown Lands Review as we were never given the
opportunity to do so. We are surprised to be quoted as making a submission to the Review
when we have not done so.

As a result of this poor process the community of Wentworth has been denied an opportunity for
appropriate input into a matter it feels very strongly about. While the White Paper process
now provides an opportunity for Council’s input this is based upon a flawed White Paper. It is
unlikely the NSW Government will want to revisit Crown Lands issues for a considerable
period after this Review which is why it is important that all the issues are properly
considered.

While its senior staff are professional, the Crown Lands Western Region has a paternalistic
approach to land management and relations with leaseholders. Based remotely in Dubbo,
many policies and decisions are not transparent and landholders often do not know the way
the Crown Lands will interpret a policy until it is actually determined. Meanwhile other land
management organisations such as Landcare and Local Land Services have a local presence
and collaboration with landholders is their key focus.

The Crown Lands Review process to date indicates the State Government does not appreciate
the opportunities for NSW that the Wentworth Shire presents. All citizens of NSW should be
treated equally and proper process should not be reserved for those in the eastern parts of
NSW.

The White Paper contains two pages on Western Lands without any sourcing of facts. It
contains inaccurate information eg. “....other Australian jurisdictions.....have leasehold
systems for their rangelands” — what about Victoria only 1km from Wentworth Shire where
the land is freehold?

Normal practice is that submissions to such a review are made public. This has not occurred in
this instance. Surely the people of the Western Division deserve better than this.
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The Crown Lands Review should have considered issues such as:

e Given the Western Lands Commission, now Crown Lands Western Region, was set up
over one hundred years ago should its administration be modernized?

e Why is the NSW Government pursuing a Local Land Services model based upon co-
operation with landholders while retaining a Western Lands Act model that assumes
landholders will over-graze?

e |s there synergy/overlap between Local Councils, the Western LLS and Crown Lands
Western Region?

e Why is Crown Lands Western Region located well outside the Western Division in
Dubbo?

e Why is the Western Lands Advisory Council not elected and is it performing its
intended purpose?

6. Support for Western Lands reform

There are a number of bodies that support more flexibility to freehold Western Lands Leases in
Wentworth Shire as evidenced by:

e Western Division Shires resolution
e NSW Farmers resolution
e Wentworth Shire Council

7. Attachments
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