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Dear Messrs,

“The Minister for Finance and Services, Greg Pearce, on beﬁaif of the State Government, -
- released an Issues Paper on 23 April 2012, outlining a number of options for reform to the
NSW Workers Compensation Scheme. " '

We oppose any proposed changes that erode the workers compensation benefits of injured
workers. Many of the proposed changes are alarming as injured members find it difficult encugh
under the current workers compensanon system. Some injured members have had not been able
to afford accommodation and have become homeless after suffering their injury. To introduce
diminished benefits is harsh and unfair. '

To have a workers compensation system that is s0 lean and barely supportive of basic needs
would negate the very reason for having a workers compensation system, which is to provide a
means of adequate and sufﬁclent support for persons injured at work '

The Umon s experience is that solicitors make small financial gam from our members claims,

To erode the system further would provide a financial disincentive for solicitors to deal with
workers compensation claims. These solicitors will be tempted then to work in other more
lucratlve areas of the law.

NSW employers have enjoyed a 33% reduction in workers compensation premiums since
2005, delivering them a huge saving of one billion dollars. These proposed cuts to benefits
will be a cost borne solely by the injured workers of NSW and the1r fam111es

The Govemment claims the workers compensation deficit was $4.08 billion dollars in
. December 2011, The SDA sul_)'mits that benefits to workers do not need to be cut to overcome
the Scheme’s deficit for the following reasons:- |



1. The deficit is partly due to the investment performance of the Scheme as a result of the flat
economic conditions. It is therefore a cychcal issue rather than one which requires radical -
changes to the scheme. : '

2. The workers compensation system has more than enough money to meet its current

- liabilities. If the State Government focuses greater attention on preventing injuries, helping
injured workers back to work and reducing costs paid to insurets for administration, then
huge sawngs could be made. :

3. Changes can also be made to the Scheme to improve its efﬁclency,

4. There should be a focus on reducing transaction cdsts in the Scheme incIﬁding the -
remuneration pa:ld to claims agents. These costs have increased significantly in recent years
and are a ma_] or contribution to the deterioration of the Scheme’s performance

We refer to Annexure C of the Issues Paper which is entltled ‘Comparison with ather
Jurisdictions’ and provide the following comments:

1. Strokes/heart attack

These are very rate and it is necessary to show that the empleyment isa s;ubstantialeonﬁ'ibuting
 factor. It is not sufficient for the workers to simply have the heart attack at work, rather they
need to be doing something strenuous to bring the stroke/heart at‘cack on.

The emstmg prov1s1on shouId be retamed

2. Joﬁrneyclaims '

Although some claims.are covered by both the Motor Accident Act (if there is negligence on the -
part of another person) and the Workers Compensation Act, this is not always the case. One
member who was seriously injured was who was travelling from her homie at =~

sto” - when an accident occurred. It was a smgle car accident
- (therefore not covered by the Motor Veliicle Act) and she suffered severe injuries including
paraplegia. The date of accident was 15 February 2006 and at the time - was 40 years
“old. As aresult of the accident, ’ ’shusband = had to stop work o not only care for her
. but also to care for their three children. | |

- The existing provision should be retained

3.  Nervous shock claims from relatives or dependants of deceased or injured workers |

We bave never had such a claim and such 'claihls would seemingly be rare,




4. Defimtlon of pre-injury earnmgs

This can be oonﬁlsmg as it is not clear whether somebody is-on an award/mdustnal instrument
or not. The present system does disadvantage permanent part time workers and a case in point is
an SDA member- . He is officially a 22 hour per week part timer, but in reality worked
closer to 33 hours per week for the 12 months prior to the i injury. The insurance company paid

_ 22 hours per week. This is obviously a particular dlsadvantage for SDA members,
many of whom are part time and/or casual. '

ThlS inequity should be addressed _ |

5.  Adjustment of pre-injury earnings

We are unsure as to whether this is referring to the statutory rate after the 26 weeks or whether it
is referﬁng to the awards and therefore pre-injury eamings.

6. Incapaclty payments ‘total mcapaclty

Reducing the rate prior to 26 weeks only serves to reduce the income payment and increase
financial hardship at an earlier stage. It would be beneficial if the rate was at 80% of the pre-
injury earnings {not 80% of award) - :

After 26 wéeks, it is not uncommon for somebody who prior to the injury may have earnt $800
to $900 a weck to be reduced to $432 per week. There is very little difference between that and
the age pension, noting that with the age pension you also get additional benefits with car
registration, traveI CLA

The existing provisions should not be reduced.

7.  Incapacity paymenté’— partial iiica;iacity

Removing top up payiments would agam penahze workers that are unable to go back to thexr
pre-injury duties. :

8. Work capacity testing

~ This should be open to review by the Workers -Compehsatioﬁ Commission. At present the
insurance companies do testing which are referred to as section 40 assessments, These tests
can give the following outcome; ' ' '

- a rehabilitation provider may say that a 50 year old shop assistant, who'ha's 'had an injury to
the back, is now able to earn more money working as a secretary, hairdresser or the like.




However the assessment does nottake mto account the person § e;q:enenee cogmt:ve |
. abﬂrtlesorthelabommarketthattheyarem ' : :

9, Weekly payment duratuon '_ -

. Cutung off Weekly payments of compensatton to members, even those with lower levels of

e petmanent impairment; would be disastrous for those mdmduals This would affect & great

number of members, but three clear examples are as foIlows'

Cw workedat” IR 1339yearsoldandlsoompletelydeaf
' - Shehadan injury to her elbow and although she has been assessed by our doctor as
having a 14% whole person impairment, she has, as yet, not been recognized as having
‘whole person impairment./  _ has been classified as partially incapacitated and her
employer,” _ . isno longer ab]e to provide her with suitable duties. _As aresult she
" isbeing paid weekly payrents of compensation and will ﬁnd it extremely dlﬂicult, 1f
: '.;,:not tmpossible, to ﬁnd further employment . ‘ . _

b sS0yeasendworkedat© i ,hasbeenassessedas
having & 14% whole person 1mpatrment and is recervtng Weekly peymentsof -
e eompensattonasrf sheis totally incapacitated. Ifthe weeklypayments of

.compensation were stopped, she would not be entitled to any Centrelink paymﬁtts as L .

her husband works. Assuming they had both'been eaming $30,000 each, they would
~__have had a household income of $60,000 hefore the i m_]my, but fell back to an income
of $30 ,000 through no failt of theits. ‘This is also a matter where' was domg :
restricted duties at work, However, the employer advised her that they could no longer .
'promdethereemcteddutlesandshewasthereforetermmated ‘ -

e | hasnot recerved a lump sum. for whole person 1mpatrment. Whether or not
- - sheis over 10% whole person lmpalrment is yet to be determined. Agam, if her
payments were cut off, it wmlld be a matter where her household i income would
"decrease from. 560 000 per annum to $30,000 per annum through no fault ofhers '

o _Wlnlst a smgle person may be able to-access Centrehnk payments a lot of coupled womm |

. (who are a large portion-of the SDA mbers) would not be abie to access suchpayments as - -
" their partners work In efﬁect it means. that the household income 1s reduced by half "

10, Pain& suffering

, Combtmng sections 66 and 67 wonld not be of a great’ drsadvantage to employees subject of :
course to the monetary amountl of pa.m and suffering being detemuned farrly ‘

thlst you would take away the Subjechwty of the fest and there would be, no dtﬁ'erennanon ' o

" betiveena eoneert plamst who had losta ﬁnger and a butcher who had, lost a ﬁnger




11, Claims ean be made for subsequent whole person mpamnent 3

| . The SDA rejects the notion that thls acts. asa disincentive to m_rured workers remrmng to
work and lengthens the-durstion of the clalm for weekly boneﬁls '

o Acascinpomttsamembercalled‘ _ ,,employedhy o L On27February
12004 _suffered an injury to her left knee in an accident at work when she slipped on a.
-~ wet floor and injured her left knee. ‘lodged a claim for workers compensation and the .
... insurer pecepted liability. In Deoember 2005,  _‘recovered a lump sum compensation for
. .2.5% whole person impairmeint flowing ﬁ'omthe Ieftknee injury. She recelved an amount oft o
$3,125. 00 for that nnpmrment Her clmrn of course remained open. . : '

) Subsequenﬂy over the years A s left knee detenorated 1o the extent thal: on 31 January o
2010 she had to nndergo a total lmee replacemolt. T _iwes then. reaesessed in respect of
whole person inpairment which resulted in.30% WPL Thrs means ‘is now entitled to
make a claim for additional lump sum compensatlon in respect of the addrtronal 27.5% wholc =

- ‘person impairment which ineans she is entitled to an additional $49,375.00. will also -

_be entitled to seek compmsatron fcr pain and suffering as she has ‘exceeded the' 10%

7 threshold and it is Hkely would receive pain and suffenng compensataon of .
' ";_‘approxmlatelySZO OOOOOmaddmonto §49,375. 00. - -

Itis noted that one of the changes proposed by the State Govemment isto abohsh the nght to
- pursue top up in respect of harp sums. If this were to be implemented then! . would be

- seriously disadvantaged as she would not be entitled to bring the further claims outlined

gbove. | y cannot, work so the Iurnp smn payment referred to 1s in no way an exceeswe. .:

12.. Assess-ents of imparrment for statutory lump sum, commutations and work _ -
m]ury damages o

I re-peatthe comments in. respect fo paragraph Il

13, Thresholdforwhclepersonrmpalrmentlump ums -
Havmg a threshold for whole person mrparrment of 10% would get nd of probah]y 80-90% |

.- of whole person :mpmnnent claims, Itisnot uncommon for people to requiie SWRELY to-
" knees and shoulders and sl:lll come in at only 3% or 4% whcle person nnpament By

increamng this threshold it would take away the vast majority of claims even though the

* amount of moxies paid out in such claims is minimal. Previously a worker who has suffered
‘s shoulder i m_]ury might receive $15,000 to $20,000 however as a result of the changes in

2002, this hag been reduced to between $3 000 and $4, 000. To rﬂuce 1t to zero would bea:

. travesty of justice. '

. ‘_ It is extremely difficult to explain to ngured workers who have had senous mjunes that they o
N on]y entitled to norminal amounts of money. Sorne cases it pomt are:




1. - ‘who works at * - suffered an injury in March 201 0 to her left
shoulder. Surgery was carried out by Dr Kemp in October 2010 and she has returned to

- work carrying out her normal duties. - has started to suffer from depression
| 'follomng the injury and she is not bemg compensated for this. . was assessed as
havmg a 9% whole person zmpalrment ' o '

2 o works at’ Coh suffered an injury to his baclc in

' March 2010. was oornpensated in respect to 6% whole person impairment and
although he has not required surgery, he is still left with ongoing problems with disc
narrowmg at 1.4/5 and has found he is having problems w1th recrcanonal actlvmes

O 1 only 34 years old.

Section 66 claims are the only money that the workers receive for what they get put through
. following an injury. Itisa pittance in respect to the pain and suffering that they endure and
to take this small amount of money off them would be an injustice. The remainder of the
money that is paid by the workers compensation insurer goes to doctors, rehabilitation
providers, lawyers etc. To take the money off the injured worker would simply be wrong,

14, Strengthen work injury damﬁges ‘*

The amount of work injury damages claims are minimal, especially in respect to SDA

E members It is not common for injured SDA workers to pursue a common law claim for
damages as the weekly payments of compensation are not that dlfferent to the true economlc
loss and by pursumg it the employees are giving up thelr medical expenses.

15. - Cap medlcal coverage duratlon

Putting a cap on or a limit on medlcal expenses is an unfair burden for the m_]ured worker to
carry. Any required surgery would be covered by Medicare, but not éther important

treatments like physiotherapy. The Union notes the Tasmanien system in which the number
of years for which medical benefits are paid varies according to the level of whole person
impairment. This approach would be preferable to putting in place a dollar cap on medical
expenses.

16. = Strengthen regulatory framework for health proﬁdefs

 Itis not clear to the SDA how this would be done.

17. Targeted commutation

- At present dommutations are extremely rare. It would be appropriate for both the insurance
company and the injured worker for commutations to be reintroduced. This would allow the




insurance companies to ‘pay ous' the injured worker for a fraction of what it would be costing
them during the course of their lifetime. It also has the added benefit of not creating
administration costs allocated to the management of files. It would be of benefit to the
employees in the sense that it gives them closure and the opportmnty to move on with their
lives.’

Cunc_:lusion '

- The members nientioned; above represent only 2 small sample of éx'amplm, yet, they all show
the devastating effect that the proposed changes would. haVe on ifjured workers.

" The SDA does approve ofthe propused xmprovements for se\rerely mjured woﬂcers which

mclude,

. Improved income support,
e retarn to work assistence Wwhere feas:b]e and
* more generous Iump sum compensation for severcly m_]ured workers w1th whole

' person impairment greatcr than 30% as ouﬂmed in the Issues Paper

Should you wish to dlscuss any matter raised in this suhmlsswn, please call me!

. Yours faithfully,

’ Gerand}fi/
* BRANCH SECRETARY-TREAﬁURER_ |






