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Dear Mr Borsak,

The Law Society of New South Wales (‘the Law Society’) is the state’s peak legal
representative body. Our members represent key stakeholders in the Scheme
including worker, insurer and self-insurer representatives.

The Law Society’s Injury Compensation Committee (‘the Committee’) welcomes the
opportunity to supplement these written submissions with oral testimony.

The Committee intended to provide submissions addressing the actuarial analysis of
the Scheme and has requested copies of key documents appended to the actuarial
report of PricewaterhouseCoopers Actuarial Pty Limited (PwC). The appendices
have not been provided to date. The Committee believes it is impossible to provide a
detailed analysis of the actuarial opinions in the absence of the material upon which
the actuarial advice has been provided. On the basis of the publicly released
material, the Committee believes the actuarial analysis of the Scheme is
fundamentally flawed.

Since 2005 the Law Society has regularly met with WorkCover NSW and raised its
concerns with the Scheme. Most recently in a letter to the Minister for Finance and
Services dated 22 March 2012 (copy enclosed}, the Committee made four
recommendations for change to enhance the operation of the Scheme. It also noted
that poor performance of the Scheme was driven by Scheme management issues.
The Law Society has advocated for some years that the first of the recommendations
in the enclosed letter (i.e. fix the Guidelines for Independent Medical Examinations)
be adopted. The Committee notes that prior to the calling of this Inquiry, this
recommendation has been implemented and changes gazetted.

The Committee recommends that the remaining three proposals be immediately
implemented. The implementation of these three recommendations (repeated below)
will result, both in the short and long term, in substantial improvements in the
Scheme’s financial position and improve the general effectiveness of the operation of
the Scheme.
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The Committee rejects the need for any change to benefits or premiums. The
current financial performance of the Scheme is not driven by claim numbers or by
benefits. it is largely driven by poor claims management, over-regulation and the
inability of the Scheme to allow claims to be finalised by settlement mechanisms. It
has also clearly been effected by the loss of revenue (investment income} as a
consequence of the global financial crisis.

The three remaining recommendations of the Law Society are as foliows:

1. Commutations: The government should immediately re-implement the
ability to resolves claims on a full and final basis by way of commutation with
removal of the restrictions on commutations as they currently exist. The role
of WorkCover NSW in the approval process should be removed as with the
threshold requirements in section 87EA of the Workers Compensation Act
(the 1987 Act). All claims then become capable of finalisation. This will
enable Scheme agents to properly target settlement strategies around claims
that they consider appropriate.

2. Claims Estimate Guidelines: The Claims Estimate Guidelines should be
amended to enable an appropriate discount to be applied to any estimate of
any claim where the claim is capable of commutation. The effect of the
discount would be to substantially reduce the wages component of any claims
estimate. This is important because wages comprise the largest liability of the
Scheme. This proposal alone will have an immediate impact on the deficit
irrespective of any changes to assumptions and discount factors applied by
the Scheme actuary.

3. Negotiation on lump sums: The government should re-implement the ability
of parties to negotiate an outcome.

In response to the request for submissions by this Inquiry the Committee has
considered other initiatives. These should be considered in place of any reduction of
benefits, limitation of entitlements or alteration to premiums. These are:

1. That Scheme agents be permitted to efficiently operate as claims agents without
over-regulation.

The Law Society, through the WorkCover & Law Society Regulatory and Process
Working Group (“The Working Group”) (established in 2005) has repeatedly
called for this reform. The Law Society is aware from direct discussions and
recent correspondence from WorkCover NSW that its recommendations are
being implemented. The Law Society remains available to assist with this project.

2. That existing return to work initiatives be enhanced.

The Committee opposes further reforms of the Scheme which erode workers’ rights
and entitlements or place unnecessary impost on employers.

ANALYSIS OF THE ACTUARIAL REPORTS

The Committee has analysed the available material. No response has been received
to a request for the provision of the entire report. The Committee has concluded,
from its analysis of the material provided, that the actuarial advice and
recommendations are flawed. The methodologies adopted (whilst in accordance with
accounting standards) contain inaccurate assumptions, apply artificially high discount



rates and base the recommendations on unsubstantiated opinion regarding such
matters as claimant behaviour. There is no accounting, forensic, statistical or
psychosocial survey, report, data or the like to support the opinion.

The Committee has concluded that the primary cause of the current situation is
driven by financial conditions and, arguably, by the actuarial advice itself.

Change in surplus/deficit

The deficit comprises two parts, namely, the actual deficit and the projected deficit.
Both are of concern.

Page 264 of the PwC report demonstrates the change in the surplus/deficit from
underwriting operations on a six monthly basis. The most interesting feature from this
summary is that over the last 2% years, the Scheme results have changed by $1.6
billion purely driven by changes in ‘inflation assumptions and discount rates' that
have been applied by PwC. This means 37.5% of the current total projected deficit
relates only to changes in assumptions.

For example, in the six months ending December 2011, these assumptions resulted
in the deficit increasing by $1 billion. The increase in the deficit for the last 6 months
is a total of $1.7 billion. This demonstrates that 58.7% of the increase in deficit is due
to changes in assumptions relating to inflation and discount rates.

At page 260, the deficit increases by a total of $5655.2 million (a further 32.2% of the
deficit). This figure is derived from combining the six month reduction in discounting
(which total $319.3 million) and ‘change in actuarial assumptions' (which totals
$235.9 million).

Accordingly, over $1.5 billion of the total increase of $1.7 billion in the deficit is due to
changes in calculation methodology and assumptions.

Future economic assumptions

The PwC report at page 248 sets out the projected assumptions regarding inflation
and return. The effect of the table is that the projected net rate of investment return is
less than the rate of inflation for 4 years. This has an extremely important effect on
the projections. It is a pessimistic and overly conservative outlook and requires
complete review by an independent actuary.

The major changes to the liability of the Scheme relate to changes in actuarial
assumptions.

External peer review

The Committee has considered the external peer review of the outstanding claims
liabilities by Ernst & Young dated 22 March 2012,

The report does not support the actuarial analysis of PwC. It confirms that the
method of calculation accords with accepted standards but otherwise does not
accept the assumptions.Because the views of the actuaries are not aligned, the
Committee believes the actuarial opinions need to be approached with caution.



FURTHER ISSUES

Apart from the actuarial issues, the Committee now addresses two further issues
before dealing with the individual matters raised in the Issues Paper. Those issues
are;

1. The notion that a ‘lump sum culture’ and/or a ‘compensation mentality’ exists
and rejecting that notion; and

2. A specific discussion regarding over-regulation of the Scheme and the failing
of the 2000 - 2002 reform program.

1. Lump sum culture and commutations

Much is made in numerous documents, including the actuarial reports, which
advocate, rather than provide evidence of, the existence of a lump sum culture. The
Committee does not accept that such a culture exists. There is no data, study, or
material at all to support the existence of such a psychosocial culture.

Whilst the documents are replete with references to a “lump sum culture” the concept
is not defined, nor is a clear argument articulated as to why payment of lump sum
benefits is problematic.

The payment of lump sum benefits is a principle that has underpinned the common
law for centuries. There is nothing new or novel about such payments, either in the
context of personal injury claims or other claims for damages.

Access to lump sum benefits is consistent with Article 3(a) of the Convention on the
Rights of Persons with Disabilities (the Convention), to which Australia is a signatory.
The Convention mandates respect for individual autonomy, freedom to make one’s
own choices and the independence of persons with disabilities.

Commutations are one way to deliver outcomes consistent with the obligations under
the Convention. They are an expression of an injured worker's autonomy especially
in circumstances where that autonomy has already been eroded by virtue of their
injury and incapacity.

Mr Richard Grellman, the then Chair of the Motor Accidents Authority, in his evidence
to the Inquiry into the Review and Monitoring of the New South Wales Workers
Compensation Scheme on 21 November 2001, acknowledged that commutations
can work well for the recipient and the entity paying the money. He agreed they bring
closure and finality to a situation that might otherwise be debilitating and allows the
recipient to get on with their life.

One of the underlying assumptions in the PwC report is that the increased level of
continuance rates for weekly benefits and medical expenses is reflective of the
existence of a lump sum culture, i.e. worker’s choose to bring claims or make
deliberate decisions to remain dependent on the system in order to access lump sum
compensation. The Committee rejects this theory for two reasons, namely:

a. There is no verifiable evidence to support the existence of a lump sum culture
and to the extent to which PwC (and others) proffer an opinion that it exists,
they opine well outside their areas of expertise and should table evidence to
support their opinions.



b. The lump sum entitlements that do exist are insufficient to motivate anyone.

One of the primary reasons given to justify the changes made to the Scheme in 2001
was that a lump sum culture existed. The justification for that reform has now proven
to be illusory.

2. Over-regulation of the scheme & the failings of the 2000 - 2002 reforms

The role of agents in the Scheme was provided for in the 2000 - 2002 reforms. |t
was thought that the introduction of agency arrangements would be more efficient.
There is no doubt considerable data is available that demonstrates that the agents
are effectively managing the claims allocated to them in accordance with their
contractual arrangements with WorkCover. The Committee makes this assumption
on the basis that the agents continue to have their contractual arrangements
renewed, are paid for their individual performance and are paid bonuses of various
descriptions.

The facts are that the cost of managing the Scheme has significantly grown in recent
years.

In this regard:
¢ The PwC Report records a $209m increase in claims handling expense
allowance to $1,132m as at 31 December 2011, an increase of over 20% in
the six month period:’

» Payments to insurance companies between 2001 and 2009 have increased
from $134m to $476m;

¢ The administrative cost of running WorkCover has increased from $70m in
1999 to more than $600m recently, a nearly 10 fold increase;

¢ The Scheme cost per dispute has risen 16 fold between 1999 and 2009;*
and yet

¢ The number of major injuries to workers has halved since 1996 (62,000 to
30,000);

o The number of disputed claims before the Workers Compensation
Commission is currently one third of the 1996 rate”;

» Total payments by the Scheme fell by almost 20% from 2002 to 2010.°

The Committee accepts that private insurers are probably the best source of claims
management services. The Commitiee takes no issue in relation to the performance

1 PwC Report, p.5

2 These figures are extracted from WorkCover Annual Report 1997/1998 to 2009/2010, the Workers
Compensation Commission Annual Review 2002 to 2009, the NSW Department of Industrial
Relations Annual Report 1997 to 2002 and the NSW Attorney General’s Department Annual Report
2002 (Appendix 6)

Ibid.

Ibid.

Table 7.1 Payments 1997/98 to 2010/11

W



of individual Scheme agents. It is beyond the scope of this submission and the scope
of this Inquiry. There must exist doubt however, as to WorkCover's effectiveness as
contract administrator for the Scheme agents given that there has been no change to
agents appointed to the Scheme and the cost trends identified by the Committee.

WorkCover’s program of reform of the claims processes and Claims Guidelines
should be allowed to unfold and proceed. The effectiveness of that program must be
monitored and reviewed in twelve months’ time. The negative costs trends of the
Scheme should be brought into alignment with the positive injury and dispute trends.

THE ISSUES PAPER

The Committee firstly notes the language used in the Issues Paper describing the
system as 'broken’ or other such terms. The system is not broken. It is inefficient.

The need to reform the NSW Workers Compensation Scheme

Commencing on page 4 of the Issues Paper is a broad-ranging discussion stating the
reasons why reform of the Scheme is thought to be necessary. However the
Committee is unable to accept many of the statements made because they either
lack an evidentiary basis or are incorrect:

»  Premiums in NSW are not easily compared to premiums paid by employers in
other States. The operational risks and the like between employers in
different States are entirely different. The wages structures are not identical in
many situations and the commercial practices of companies are not the
same. Moreover, the law varies from State to State. Comparing one employer
in one State with one employer in another is an interesting but not useful
exercise.

» There is no doubt the system is difficult to navigate and is over-regulated.

» The Commiitee agrees that payments to injured workers are inadequate. It
strikes us as odd that in recognition of payments being inadequate one of the
proposals is the cutting of benefits.

» The Committee agrees that return to work initiatives are not properly
implemented in NSW. The Committee does not agree that there is ineffective
work capacity testing as such. The mechanism for it exists. Whether or not
Scheme agents or WorkCover NSW are applying available avenues of
enquiry is simply not known based upon the data that has been supplied,
however, our members are of the view that return to work initiatives are
wholly underutilised and the delay in the provision of return to work initiatives
results in many workers remaining off work far longer than they shouid
otherwise be off work.

» The Committee does not agree that WorkCover should have any power to
discourage payment of treatment services as asserted in the Issues Paper.
Treatment is either reasonably necessary or appropriate within the meaning
of section 60 of the 1987 Act or it is not. If it is, then an entitiement to the
recovery of those payments should be provided for by the Scheme. If it is not,
then the payment is not payable by operation of law.

» Statements such as it costs far more fo get a claimant back to work in NSW
than it does in Queensiand or Victoria” are unhelpful and arguably misleading.



Such statements are not backed by any verifiable data and in any event are
based upon an analysis of three entirely different Schemes, that operate

entirely differently, achieve different outcomes, afford different benefits, etc.
The analogy is a very poor example and the analysis is weak in this regard.

However there are two points worth noting:

» Firstly, the Committee agrees that the costs of the Scheme are increasing at an
unsustainable rate. The cause of that escalation is neither related to claimants’
behaviour nor, we suspect, employer behaviour. The costs problem is being
driven by the management of the Scheme and possibly inefficient return to
work/rehabilitation practices which are expensive;

. Secondly, despite the unacceptable delay in many claims of the provision of
suitable rehabilitation or return to work support and the notable decline in the
Scheme's performance in return to work measures since approximately 2008,

the return to work outcomes of the NSW Scheme are remarkably similar to the
outcomes in other jurisdictions.®

Guiding Principles

The system, objectives and purpose of workers compensation law in NSW are in
section 3 of the Workplace Injury Management and Workers Compensation Act 1998
(WIM Act) and not the incorrect version in the issues Paper.

Any attempt to reform the system for reasons not related to the matters in section 3
of the WIM Act would be unlawful.

Financial background

The Committee's comment on the financial background and analysis of the Scheme
is set out earlier in this submission.

Premium levels
The Committee's comment on premium levels is set out earlier in this submission.
Key differences compared to Schemes in other jurisdictions
- Scheme Premium Jurisdictional Comparisons
The Committee’s view in relation to this issue is set out above.
- Injured Worker Benefit Jurisdictional Comparisons

For reasons set out above, comparison by jurisdiction is not a very helpful
exercise.

The benefit levels in NSW are conceded to be poor and need to be increased
not reduced.

% E-Brief 10/2012 Workers Compensation: an Update, NSW Parliamentary Research Sérvice, page 13
of 20,



The commentary in the Issues Paper on work injury damages shows a lack of
understanding of the interrelationship between workers compensation law
and the common law. Aligning the Workers Compensation Act with the Civil
Liability Act is presumably intended to make work injury damages claims
easier to defend or discourage them be made.

The introduction of concepts such as obvious risk and the exclusion of liability
by risk warnings for example, run directly counter to the concept of non-
delegable duty which underpins the special relationship between employee
and employer. It does so for good reasons because of the inequality of
bargaining power and the level of control exercised over an employee.

OPTIONS FOR CHANGE

All the options on pages 22 to 28 of the Issues Paper have been considered and the
Committee has already had discussions with the Government and WorkCover in
relation to many of these issues.

Indeed, the Law Society representatives on the Working Group have made many
suggestions of this nature to WorkCover NSW over the past seven years. On some
occasions legislation was in fact drafted for consideration although none of the
suggestions by the Law Society representatives in relation to better operation of the
Scheme have ever been enacted by the WorkCover Authority.

1. Severely injured workers

Severely injured workers need particular care. it is not appropriate that new
categories of benefit levels be created. All victims of workplace injury should be
treated equally, save that, the type of services and the level of services required for
severely injured persons should be commensurate with their injuries.

30% whole person impairment as a threshold would exclude countless, arguably the
majority of, seriously and severely injured persons from the Scheme.

Moreover, the belief that an impairment level is good evidence of treatment needs,
level of economic incapacity or other support needs is misguided.

2, Removal of coverage for journey claims

The Committee opposes the abolition of journey claims and particularly so for the
reasons advanced in the Issues Paper.

These claims are not premium impacting. Further, there is no evidence that benefits
paid as result of journey claims are driving the deficit.

The retention of journey claims is fair and justified. A worker injured on their way to or
from work is injured in the furtherance of the employer’s activity and not their own.
Moreover, the legislation is designed to promote return to work as soon as possible.
The relatively limited number of journey claimants each year will be left without return
to work support and this is contrary to the legislation’s intention. Lastly, a significant
number of these claims result in a recovery to the Fund by other forms of insurance
such as CTP.



3. Prevention of nervous shock claims, etc

The Select Committee’s attention is drawn to section 3(¢) of the WIM Act which
provides that one of the purposes of the legislation is to “provide dependants with
income support during incapacity, payment for permanent impairment or death, and
payment for reasonable treatment and other related expenses”.

It is presumably argued that the payment of damages is not anticipated by the
legislation. The Committee disagrees. The legislation clearly provides for the
payment of compensation and other damages to be paid to this class of claimant.

If it is the will of government to remove a lawful benefit that has otherwise been
granted to victims of workplace injuries (including their families and survivors) then
that is a matter for government to determine but not for the reasons proffered in the
Issues Paper. Such decision would be unmeritorious and would treat these claimants
as less entitled than ordinary citizens who would otherwise qualify under the general
law.

The savings achieved by the abolition of this form of benefits will be minimal anyway.
A very small number of claims are involved. In consideration of the harm caused to
the claimant, the savings achieved by the proposed reform does not justify the
imposition of further hardship. '

4, Simplification of the definition of pre-injury earnings and adjustment of
pre-injury earnings

The Committee notes that the definition ascribed to pre-injury earnings within the
Issues Paper is incorrect. In principle the Committee supports simplification of the
definition of ‘pre-injury earnings’ and ‘current weekly wage rate’ contained within the
1987 Act and WIM Act. However, simplification of the legislation should not used as a
vehicle for reducing benefits.

5. Incapacity payments - total incapacity

The purpose of the legislation is to provide injured workers with income support
during incapacity (section 3(c) WIM Act). Therefore, termination of benefits while a
worker is incapacitated is contrary to the intent of the legislation.

Benefits are not currently driving the deficit and any attempt to cut benefits through
the reform program under consideration would be a removal of existing rights in
circumstances that is not justified. What is needed is better scrutiny by scheme
agents of the evidence of incapacity.

The Issues Paper notably recognises that NSW workers are not paid enough in
weekly compensation. There is no justification to align NSW with any other State. To
do so assumes the arrangements in the other States are in the interests of NSW
workers and the Committee does not believe this to be the case.

6. Incapacity payments - partial incapacity

The purpose of the legislation is to provide injured workers with income support
during incapacity (section 3(c} WIM Act). As with the discussion concerning total
incapacity, termination of benefits while a worker is incapacitated is contrary to the
intent of the legislation.



As noted above. benefits are not currently driving the deficit and any attempt to cut
benefits through the reform program under consideration would be a removal of
existing rights in circumstances that is not justified. What is needed is better scrutiny
by scheme agents of the evidence of incapacity.

To provide ‘financial disincentives’ as suggested by the Issues Paper is against the
purpose of the legislation if the worker remains incapacitated. Furthermore, the
Victorian provision of a financial disincentive’ does not provide Victoria with markedly
better return to work outcomes compared to New South Wales. ’

An example of the need for retaining entittiements for genuinely incapacitated workers
is illustrated by the common facts of most claims. Most workers who suffer injury and
incapacity usually make a graduated return to work. After a relatively short period of
total incapacity, a return to work plan is commenced and the worker is certified fit for
duties of some type. Often they return to work with some loss of economic capacity.
In these cases they are compensated for these losses of earmnings. The make-up pay
benefits are an important safety net. Many workers genuinely require the
compensation to meet ordinary living expenses they otherwise could meet before
they were injured. Limits on the level of benefits are already an incentive to continue
to upgrade hours to pre-injury levels of employment.

The primary vehicles for determining entitiements are sections 38 and 40 of the 1987
Act and section 49 of the WIM Act. Consideration should be given to strengthening
the mutual obligations of workers and employers with respect to seeking suitable
duties and the provision of them. Avoiding the requirement to provide suitable duties
is a practice that should be further discouraged. This could be achieved by a variety
of financial and non-financial incentives via premium modelling or improved
reinstatement powers reposed in the Workers Compensation Commission and better
utilisation of provisions within the legislation dealing with job seeking and the like.

It is difficult to provide a more meaningful analysis in the absence of data and in
circumstances which are already suggestive of a claims management environment
that is not operating efficiently.

7. Work capacity testing

Avenues for testing work capacity already exist within the legislation {section 40A of
the 1987 Act). Severe penalties are imposed for non-compliance.

The situation is not that there are inappropriate mechanisms available; rather, it is
their under-utilisation or misapplication. This is a matter highlighting the need for
Scheme agent training by YWorkCover NSW. The system does not need reform, it
needs proper application.

8. Capped weekly payment duration

The purpose of the legislation is to provide injured workers with income support
during incapacity (section 3(c) WIM Act).

To provide financial disincentives’ as suggested by the Issues Paper is against the
purpose of the legislation. The Scheme is responsible for improving the earning
capacity of injured workers. The Scheme should be providing and promoting effective

" Ibid at 13 of 20
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return to work initiatives and not arbitrarily disentitling incapacitated victims of
workplace injury from income and other support.

9. Remove pain and suffering compensation

Entitlements pursuant to section 67 of the 1987 Act are not causing any component
of the deficit on any analysis of the data and there is no reasonable justification for
the removal of this entitlement.

Section 67 is the only way to subjectively measure and compensate for pain and
suffering in the Scheme. It is disregarded under the impairment assessment
guidelines as a measure of impairment.

Further, the benefits payable under section 67 have not been increased for 25 years.

The further eroding of existing entitlements is unmeritorious. There is justification to
retain this benefit and index the amount payable for it.

10. One claim for whole person impairment

The current assessment guidelines provide more than adequate protection to the
Scheme to ensure only meritorious impairment claims can be brought and succeed.

Fraud is not a feature of the Scheme justifying this reform. In 2011, of the over
80,000 claimants in the Scheme, only nine were successfully prosecuted for fraud
(0.011%). Enclosed is an extract on fraud from the WorkCover NSW Annual Report
10/11.

The term “rorting” is used to define those claimants obtaining benefits improperly but
not otherwise criminally culpable. There is no evidentiary basis to conclude this
actually occurs. If it exists, evidence supporting the existence of such practices and
outcomes should be tabled. Moreover, if the Scheme meets such claims it does so
by failing to properly assess and determine those claims. Again, this is an issue
about claims management failings and not levels or types of entitlements.

Specifically as regards multiple claims for permanent impairment, it is important to
recognise that the guidelines and the legislation permit it to cccur. It does so because
there are situations where a condition will deteriorate. The failure by the Scheme to
foresee and properly account for legitimate claims for increased impairment is a
failing of the claims management of the Scheme, not the legislation or the objectives
that underpin it.

In any event, lump sum entitlements under section 66 are not causing any

problematic component of the deficit on any analysis of the data and there does not
appear to be any reasonable justification to restrict benefits of this type.

11



1. One assessment of impairment for statutory lump sum, commutations
and Work Injury Damages

Limits on the number of reports that can be obtained in any claim already exist. The
Issues Paper does not concede this fundamental point. However, what is really
complained of is the practice of obtaining multiple reports from different medical
specialists each of whom separately assess the impairment relating to their
speciality.

This practice is necessary because many injuries involve multiple body systems and
the guides for the evaluation of impairment require separate assessments.

There is no justification to conclude on any analysis of the available material that
workers negatively focus on their injuries if they require multiple assessments. There
is no evidence that the need to attend different specialists for assessment distracts
workers from focussing on their recovery.

The imposition of a single assessment requires the assessor to undertake
assessments outside their speciality and deprives the worker and the Scheme of the
opportunity to rigorously test and review the evidence. When coupled with the
existing limited rights of appeal from Approved Medical Specialists, this becomes an
important issue if the checks and balances of competing expert reports are removed
from the Scheme.

12.  Strengthen work injury damages

This submission has already discussed the issue of liability in work injury damages
claims. The Issues Paper lacks an understanding of the common law and the
interrelationship with the concept of non-delegable duty of care.

The Committee appreciates that concerns have been raised about the impact of work
injury damages claims on the Scheme. While the Issues Paper avoids this issue
directly, it cannot be ignored as the PwC report recommends changes to work injury
damages provisions based on these concerns. In response to these concerns the
Committee notes:

» Of the approximately 30,000 major injuries in the Scheme each year, work
injury damages claims have not exceeded 1207 compulsory mediations. This
represents 4% of major injuries. When compared to the total number of
claims annually (approximately 80,000} the figure is only 1.5% of all claims
made.

» There has been no increase in work injury damages claims. In fact, despite
statements that work injury damages claims are increasing in humber, PwC
confirms that intimated claims per accident half year have declined since
December 2006 (see page 174 of the PwC report).

» The PwC report models additional intimated claims. This is not a measure of
actual claims in the Scheme. It is a forecast only. Unusually and without
explanation, the report assumes a sixfold increase in work injury damages
claims is occurring. PwC estimates that for the full year 2010 there have been
or will be 6,148 work injury damages claims (see page 174 of the PwC
report). However, the Workers Compensation Commigsion annual review
2011 at page 32 (enclosed) confirms that only 1207 compulsory mediations
actually occurred. This figure is remarkably similar to the historical intimated
numbers of claims before the PwC remodelling.

12



13.  Cap medical coverage duration

The Committee understands why WorkCover would wish to seek to limit medical
costs. They are a potential driver of the deficit. Better claims handling is likely to
result in better outcomes in terms of the payments for medical expenses. Properly
testing medical evidence to determine what treatment is reasonable, necessary and
appropriate should result in better outcomes in terms of disputes relating to medical
expenses.

14. Strengthen regulatory framework for health providers
The regulatory framework for this already exists. It is simply not enforced properly.
15. Targeted commutation

The Committee has already indicated that it supports commutations for the reasons
and in the manner set out above.

16. Exclusions of strokes/heart attack unless work is a significant factor

Section 9A of the 1987 Act already provides the protection that the Issues Paper
suggests does not exist.

The targeting of two specific types of injury is unnecessary.
WHY CHANGE IS NEEDED?
The inaccuracies in the Issues Paper have been addressed within this submission.

The Scheme objectives are legislatively mandated by section 3 of the WIM Act. Other
interpretations of the Scheme objectives are incorrect. Reform for reasons offending
section 3 of the WIM Act would be unlawful.

The stated reform goal in the Issues Paper is only justified in an environment where
the goal identified is not in existence, or not being achieved, or not part of the current
system objectives if this is consistent with the legislation.

However, this submission demonstrates that components nominated for adoption by
the Scheme already exist as a feature of the current system and are not a cause of
the current problems in the Scheme. The current failings of the system have nothing
to do with the matters raised in the last paragraph of the Issues Paper.

The Issues Paper and the PwC recommendations avoid analysis of key contributors
to the current financial state of the Scheme and seek to shift the responsibility for it
onto other elements and then adopt that displaced responsibility as a justification for
wholesale reform.

In conclusion, the Committee opposes any reforms for the reasons proffered by the
Issues Paper and the PwC report and recommendations. The Committee supports
existing initiatives which have commenced and believes those initiatives should be
given an opportunity to develop and the outcomes measured in due course. The
Committee has suggested further initiatives and targeted reforms to assist the
Scheme streamline and enhance its operating effectiveness and is committed to
assisting the government in the event these initiatives are adopted.

13



Finally, the Committee thanks you for the opportunity to participate in this i inquiry and
looks forwards to providing oral evidence at the Public Hearing.

Should the Parfiamentary Secretfariat wish to contact the Law Society regarding this
submission, the policy lawyer with responsibility forthls matter is Patrick McCarthy
who may be contacted on ¢/

- Yougs sincerely,

<.Luétm Dowd

- President
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¥ @ THE LAW SOCIETY
§ OF NEW SOUTH WALES

22 March 2012

The Hon. Greg Pearce, ML.C
Minister for Finance and Services
Governor Macquarie Tower
Level 36, 1 Farrer Place
SYDNEY NSW 2000

BY EMAIL:office@pearée.minister.nsw.qov.au

Dear Minister,

s

Proposed changes to the NSW Workers Compensation System

The Law Society appreciates the opportunity to meet with you to discuss proposed
changes to the NSW workers compensation system. The Law Society’s Injury
Compensation Committee (the Committee) is aware of recent public discussion
about changes to the system and is concerned about the proposals for reform which
are emerging.

The need for reform of the WorkCover scheme is complex and the Committee
believes that many of the factors driving the existing deficit as well as the projected
deficit may be incapable of correction in the short term. While some of the more
systemic problems with the scheme require broad legislative reform, the potential
impacts have not been fully analysed or debated. Much of the debate has been
focused on the financial performance of the scheme and whilst this is understandable
the Committee notes that the scheme exists for the benefits of persons injured at
work. In this regard, any cut to benefits would have a devastating effect on these
already significantly disadvantaged members of our society. It is also noteworthy that
levels of benefits do not appear to be a key driving factor in the current deficit nor the
projected deficit.

The keys factors driving the deficits are, in the Committee’s view, the poor
performance of the scheme's fund managers and a claims management model and
set of guidelines that encourage the growth of a tail of claims that is not sustainable.
It is said that work injury damages claims are also a key factor, however, the
Committee queries whether that argument is sustainable given the actual number of
work injury damages claims compared to the projected deficit. For example, last year
there were approximately 800 work injury damages claims of which only 88
proceeded to the District Court of NSW (and an even smaller number to judgment).
This is about 400 more than the 400 or so work injury damages claims that ordinarily
existed in the system before the apparent ‘spike’ in claims. The average cost of a
work injury damages claim is reported to be $350,000.00. |t follows then, that for the
additional 400 work injury damages claims, the increased actual cost to the system is
under approximately $140,000,000.00 per annum. Claims estimating and premium
modelling should more than comfortably accommodate fluctuations of this nature
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Other proposals apparently under consideration include aspects of various state
schemes, notably the Victorian scheme, by which it is proposed benefits in NSW
should be terminated after two years. The Committee is concerned about this
proposal given that ordinary and statutory benefits claims costs are not driving the
deficits and even in Victoria, while statutory benefits are limited, common law
entitlements are not. '

Some additional statistics the Committee would like to bring to your attention are as
follows: '
1. The number of litigated major injuries has halved since 1996,
2. The number of disputes by scheme agents is one-third the 1996 rate;
3. Payments to scheme agents have risen from approximately $70,000,000 per
annum in 1999 to over $630,000,000 per annum in 2010; and
4. The total cost to the scheme of managing a dispute has risen sixteen-foid in
the past decade (1998-2009).

These statistics are openly available from an analysis of the annual reports of your
department, the former NSW Department of Industrial Relations, the WorkCover
Authority, the Compensation Court of NSW and the NSW Workers Compensation
Commission. They support the Committee's view that the issues driving scheme
performance have little to do with benefits, or culture, or the behaviour of lawyers —
all of which have been proffered as grounds for change in the past.

The scheme clearly is in need of a review and the Committee is keen to play a
significant role in any analysis of the scheme. The Committee recognises that there
are some immediate concerns for the Government. The projected deficit needs to be
swiftly brought under control. The existing deficit requires a considered response.

Considering the vulnerability of the persons most in need of the protection of the
scheme, care must be taken not to over-react to the current situation by taking the
focus off the real issues driving scheme performance and shifting it entirely to
matters of a financial nature. In this regard, the Committee recognises that the
projected deficit could have a significant impact on the state budget. The Committee
understands the financial imperatives and the political consequences. However, the
Committee believes that the immediate implementation of some short term reforms
(coupled with ongoing consultation) will preserve the state's budgetary position and
ensure that the scheme returns to a satisfactory position.

The Committee recommends the following proposals for immediate implementation:

1. Amend the regulations and claims guidelines to allow scheme agents to
obtain independent medical examination reports at any stage of the life of the
claim. The importance of getting an early independent medical examination
report is that it states the boundaries of the dispute at a very early point in
time. 1s it important that this proposal be accompanied by the proposals
below. The other advantage of an early independent medical examination
report is that the existence of such an opinion at an early point in time will
more often than not help curtail or resolve work injury damages claims. It is
noteworthy that when independent medical examination reports could be
obtained without restriction, the number of work injury damages claims was
significantly less and the tail of claim less cumbersome. The correlation
between the two cannot be ignored.



2. Re-introduce commutations across the board and without restriction, It is
imperative that a large section of the tail of claims that exists in the scheme is
extinguished and the most obvious way of doing this is by way of
commutation. The Committee would propose amendments to the legislation
to enable commutations to take place on all claims. The process for approval
should comprise the completion of a simple standardised form by which
certification from a legal practitioner is provided followed by registration of that
document in the Workers Compensation Commission. There is no need for
WorkCover to be involved in this process and cutting out this unnecessary
involvement will improve efficiency. The immediate re-introduction of
commutations will result in the resolution of potentially thousands of disputes
and non-disputed claims. This will inevitably include a very large number of
claims that are making up the projected deficit both as statutory claims or
work injury damages claims.

3. Amend the claims estimate guidelines to apply a 50% discount to any
estimate for any claim that is considered to be capable of a commutation. If
the restrictions on commutations are removed, a significant discount could be
applied to all claims in the scheme which would therefore, artificially perhaps,
have an immediate impact on the projected deficit because the total estimates
on all claims would reduce. It is important however that a wholesale
settlement program be undertaken to ensure those savings are realised. The
advantages are lower estimates, thereby curtailing premium and reducing the
deficit.

4, Amend the current claims guidelines and reverse the direction against
setflements to scheme agents enabling parties to negotiate between
positions. The Committee sees no merit in the current process where scheme
agents are prohibited from settling matters in between the applicant and
respondent evidence and claims are required to proceed to determination
where one or either of those assessments is not accepted.

In the Committee's view the above proposals could be implemented without any
significant legislative reform and are likely to receive support from the legal
profession, worker’'s groups including unions and employer groups. Employers
should not object to the proposals as they help maintain the financial viability of the
scheme.

There may be opponents to the above proposals who might argue that such
proposals encourage compensation behaviour. Those arguments need to be
analysed within the broader context of the scheme and the Committee is willing to
participate in any formalised review which properly analyses those arguments. In any
event, the current financial position of the scheme suggests that such arguments
ought to be given little to no weight and moreover, if claims are properly considered
then the correct value for those claims will be applied. The fear mongering that is
generated by those who argue that a compensation mentality can grow suggests that
the scheme agents for whom WorkCover pay over $600,000,000.00 per annum are
incapable of undertaking their contracted roles correctly. The Committee does not
have such little faith in professionally skilled organisations, although whether they are
currently performing to the standard they should be is a matter which requires
detailed analysis.

The longer term reforms of the scheme could take various forms. The Committee is
in favour of a broad-ranging independent inquiry conducted in relation to the
scheme’s performance since 2001. It is not appropriate in this correspondence to



detail what the Committee believes some of those longer term reforms could be. In
summary, management of and by scheme agents, estimating and claims
management issues and the curtailment and proper control of rehabilitation services
and costs are, in the Committee’s opinion, the critical factors. Ideally, the Committee
advocates for an independent judicial inquiry to be conducted, to not only identify
how the scheme has come to be in the current state, but more importantly, to give to -
you a balanced and independent suite of recommendations. - - '

Given the importance of this matter, the Law Soclety appreciates the opportunity to
meet with you at short notice. The Committee would also like to offer to make itself
available to you to assist in the urgent development of any amendments to
legislation, regulations and guidelines. Many of the Committee’s members have
provided services through a range of scheme designs and are expert advisers in the
current scheme, as well as members of expert industry groups including the
reference group with WorkCover NSW. The Committee is therefore well-placed to
assist with the current situation. -

Please do not hesitate to contact me or the Chief Executive Officer, Michael! Tidball, if
you would like to discuss any of the issues raised in this letter. Should your officials

require further detail, the policy lawyer with responsibility for this matter, Patrick
McCarthy, can be contacted on ¢ ’ - :

Yours sincerely,

Qu.lbstin Dowd

" President




UoISIAIQ 20UBUWI0NDd pue ASeesls
y3ue.g s32|AI9S BIE( ’ S3[i |P2IISIILIS (P1RP 324N0S
wea |, s|sAjeuy pue yoieasay Ag paonpotd Joday : asn pancaddy 104

‘PAPUBLLLLONEI ST UGHEXBPU G POYIBW B 'SUCSLIEdWOD SBLI8S SLuf] 8jqeus of
‘jep pajsnipeun Bunaidiajuy Usym Uaxe] aq pINoys auen
"Uofleyap / UohEL 104 peSNipE UBBq 10U aARY SJGE] SIY Ul Blep sjuswied ojoN

TT0T/50/ED 31eg Uuny
wiouezo :Ag uny Loday
TLESSO/TTA WYL H43Y JRAORIOM,

99E8Z8'T [IS6'SIL'T |oeE'szs't |s98‘sLTT |sze‘sre' [svs'sort |ezevscc |oos'sos‘ |see'srze |Lsn‘erse [sor'ovsr [ozi'zev'z [siossrz |resiso
B6L°0ET  |L8O'IET  |e6L'0El  [szT LTl [6Lg'cgl  {erotLer  fesszol  (seL'ise  [66T'6LE  [86E'80Y  |Lte'LbE  |eRTLIE  [cevmiz  |vs'zeT s)js00 jefay
058°C 210' 129'T ciT'T 60E'T LES'T 290F'T 61+'T ferz'z ££T°T P29 T L81'1 186 118 8901195 Jajaldiagu)
€2C'S01  |089'L6 LL6"T6 6L0°06 Ce' 101 {ETF'0I1 Jorriror  [T9S'AIT  |986'L€1  |iiT'sil  c[gsrest  |IBLLZ1  [69T°LOT  [679°96 sesuadxa uogebgseu]
069°567  |E11°69¢  |L1£69T  |19€'9T |sT6'STT  {9€'681 [s0z'60T  |0E8‘Ick  [6Z8°CTON |1§9'p0L |LO£'09F |11Z'6Z€  [8vF11E  |T60'6LI ME| UoWWoS pue safeweq
SFE'TE . |PP6'9T T6L'6T 6L8'LT 691'£T 071'91 £HT'El $68'CT 996 +1 Z0RS1 ZIES] 056'€1 8t p1 CLT'TI 90UBUSIUIEW pue Jodsuel |
LOB'L9S  |SPP'ETS  [805°STS  |09L€Ly  |SD0°68P  |8E9°Sch  [BS'beb  [POS'ST6  [8SE'RPS'I [coz'bost [pec'see  |eTresL  [PLLTIL  |ovTocs SININAVA NOLLYSNISNOD-NON
ZLOYIEF  |S8¥'06E  [PIS'YOE  [6vb'8EE  [oiv'cle  {11v'86T  [poszor  [1ssiize  |ewstsar  [eptrist  swi'swr gso'eel  |eestoenl  [excimzi (1ysuaq Apjeapn) Apedesu jented
PIV'6SS  |TEP'90S  |StE9Ly  |Ls8'osk  |199'Tey  |39T'%Er  |090'Svr  |9.8°6Sh  [sub'eer  [zss'ery  |L6'o1v  [zvo'szy locovory  [ovbsew - (eusq Apeapn) Auoedeou [B)a L
90R'6E1  |ZEFTFE  |988'611  [986°c01  [866°T01 -[zicTil legetczl  feriRen  [eos'ozl  {es'sol  [z10%16 6608 L9L'18 PTI'PL {(1jauag ApRapy) gg UoRoeg
141 65t ot 6TL°1E THSFE £STRI bZe'61 L69°LT 088'8Z 0LL'9Z - |10S°CI8  [€95°599-  [Z81'SI9 '1L99'Z9F  [£L9°0F1 suofdwsapay
£69°0L 695°5L 180°79 PPL'OS £9€'09 L1L'0L LLE'TL LEFTIT  |Lpe'ell  [E61LS 07908 £86'S¢ 300°L9 6¥L0T1 Bupepns pue uled
CBE'I0T  |999'S0T  [PETOLL  [€9¢'161  [rze'sor  jos9'zel . jobTi81 [we9'1or  |Lzsisor  [zevrost  igfoct lzziser siczer izgisx Anfu) Jusueuliad
£pL'CS £6E'SH SST'0S 268°1T £95'CT LYL'TT SPE'ST 1LE°62 £hLST £+9'0T £96'ZT 1Z1'T LT6'1T 650'1T sjuawied yjeaq
LOT'#1 096°Z1 ZTET! 9666 00L"% 8Z6°L e |piss 88¢° CE0'E LTE'E L1£'T SLTT Z06'C Buyiop pue squn) feloyie o) abeweq
0Z6°08 78094 CETIL S10'v% 19%'09 £66'09 29999 08L'89 9819 881'09 690'£9 7609 594'00 P6L'LY

wauneal; onoeidonyo pue Adeisyioisiyg
DLO'ECI  |€19'621  |€hL'601  |09T'96 9L0'v6 SFI'LOT  |8PFOTT  {S19'ZCT  [8SZ'TI1  |960'83 85T L 660" 85 009'LS 79T ¥5 juswiyeal uoje)|igeyay
L96'F01  |PSE'R6 SHL'16 Th16L 6£5°SL 7T9'CL LLEPL LOL'EL 850°65 61909 636'09 £L5'09 058'85 ZH0'19 ’ usunea. endsoy
B6R'0Sy  |POL'OSk  |e68'SE¥  |09L°T6f  (se9'zof  |L1L'ppe  [pRe‘OFE  [Brziske  [zis'veT  [cso'iiz  [zev'Eer  [zertizr  |oebiR6l  [9LL'€LI jusuneal [EcIpaiy
LL6°T STL'L ¥66°C c88'c €LT9 8€0'T1 61E'TL L16'01 95L'6 C5E°8 SOT°L | [4%:¥ 9L 980'01 S80|AIeS soue Mgy
655°09C°C |SOS'T6IT {T88°666°Y [POT'ZTOST [GLEPTLT |0T6°6FLT JOPE'09LT [So1°088°% f6zotoct |rssiiere [suiore’t lrocteesr |preizilt |orefiss

(000.$) - L1/01.0Z 0} 86/466] W01y apew spuswhed jo adk)
sjusued 1L sjqel

) AV 4
{000,$) - TE/0T0Z 01 86/L66T _ v ¥ A
SjusARd T'/ BHEL “





