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" T Dt Ms Callinan

RIS Ingulty Into the prohibition an the publication of na:m_es ;:f children involved in c'rlrrJlnal
- praceedings . : P

o -About the Publlc Intgrest Advocacy Centre! (PIAC}

PIAC s jan independent, nan-profit law and policy organisatlon that [dentifies public interest
. Issues and works co-operatively with other oﬂganisat}ons to advocate for Individuals and groups

R ;aff_ecteI:l. PIAC seeks to promote a just and democratic soctety by fnaking strateglc Interventions on

"~ publie interest |ssues. : P
RIS . . ‘

. In 2005?, PIAC, the Public Interest Law Clearing House (PILCH} and |.egal Aid NSw (Legal Ald) launched
i1 a'projégt with the aim of challenging the unlgwful and unnecessary detentlon of minors and relathd

-, Issues c;:pncerning children and the criminal } Istice system. b :

- The Chjidren in Detention Advocacy Project (lhe Project) prov!de_é legal representation on a pro Hono
.. orlega) aid grant basis to minors who may ha1\re a cause of actlon arising from false arrest, unlawf
T 'detentloh, mallcious prosecution and/or the Use.of excessive force by the palice, transit authorities and
private security companies. It also conducts ;:Jolicy and advocacy work aimed at addressing the
;.. systemic practices identifled as causing the uhlawful and unnecessary detentlon of minors.
. . The project partners, as well as other organisations that meet regularly to gulde the work of the
' :Project, have discussed the issue of the publidation of the names of children involved In criminal
L .prgicee;cjings and it is the context of PIAC's experience in this ProJect and our work on privacy rlght
© 1 that we make this submission. : '

v

L 'Ff'ufbllé policy réasons for non-discinsure ramain valid

" The treatment of chlidren in the Justice system nvolves balancing:a number of competing public
- “Interests;-an Interest in open justice, an lnteth in the protection of children, and an Interest In thy

¥

LI rehabilitation-of offendars. A commitment tojopen justice is criticdl to the rule of law. However, open
N Justice need not confllct with a commitment to protecting the rights of children. ;

]
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E Secﬂon 11 -of the Children (Crlmlnal Proceedings) Act 1987 (the nct) was introduced to protect the rlghts B
of chlldren andyoung:paople invalved in the criminal justice system Section 11 Is an important and °
:valld exception to.the principle of open justice based on the clear publtc interestin the prifnacyof - - -
1€ habﬂltatlon for.children and young.people.The primacy of the principle of rehabilitation Is enshyined

In.ali, Ieglslatlon compnsing the statutory-framework for- deanng with children and yoling people in the
S chInaI justlce syste ' : -

' The Act In combinatlon wltrL a number of other laws in NSW, seeks to give effect to the principiesjof - -
g:,UnIted Natians, Conventlon on the Rights of the Child (the Corwentlun) by-balancing the-public|
interest In open Justice with the protection of. éhlldren and the rehab:litatlon of young offenders.
Conventlnn racognlses;that children;. ‘by. reasoh of ftheir] physical and fmental: Ammaturity, need) | - |
speclal safeguards and care, including. appropriate legal, protectlany’2 [t mandates the rights of children,.
pa!tlclpatlng in the]ustice systemy.including ajrequirement that justice will be administeredtna | .- .. -
1 manngr conslstentwlth the child’s-human dighlty. Australla.ratifled the Convention in December §990,

The Lonventlon s Incorporated In.Fedefal law|as-part.of the hurnan rights responsibilities of the | . .
o Human nghts and Equal Opportunity Commission (HREQC). -

" ;;Arplcle 16 of the Convention protects.children from-arbltrary.or unlawful Interference with thanr 1.
: privacy; whlie:Article 46. states that children achsed of 2 criminal 6ffence must be treated |n 2 mapner - -
fhich, takes into.account the chlld's age and tte desirabllity-of promoting the child's reintegratiop and: - . -,
tha chLd s.dssuming a constructive raleJn soclety’. It s clear that the prohibition contained:in sectjon | . . -
FAT 'oft e Aétls canslstent with Australla 5 lﬂtet\atlonal mbllgatlmns pursuant to the Conventlon. :

o PIAC submlts that the publlc pollcy obJectlves f the Act remain valud There is no case fora erodlng
Eﬁ-ch!ld affender 5t prlvacy rights:in fact todo ¢ 50 | vould jeopardlse the Interests of: saciety as-a whole] ;. .
. Alldwing more “naming” and "shamlng of child offenders than is currently allowed may feed pubjic -
..Curiosity:but doss not equate with the public Interest. it has: ‘lang been accepted that children wha, .
commlt: crtmes must.bé givén the- best possib] chance.of rehabilitation. Children deserve a secong .
chanc:e, and sectlon 17 ofthe Act goes some.way towards recognlslng this.-

T_hé publla pollcy ob]ectlves of the act vis- é-vus protectlng victims and reducmg the stigma forsiblings-. = . .-
of the offerder.and victim also remaln valld:ar nd should be retalned. There Is even less justification forf
iriy amendmeant to these objectives, as they ifvolve the; protectlon of chlldren who have not = | -
omm[tted and are not accused of commltt!n offences : :

; Extent- to whlch -sactlnn 1s-1 ofthe Actis achi ving.ohjbctives

WHile the pmhlb:ﬂon ln sectlon 11ls unamblg Lious, In PIAC's view it Js an Ineffective deterrent to the:
Ifegal identlﬂcatlon of: chlldren and you ng peé ple as it is-not vigorbusly enforced. Criminal :

- ;jrqceed|ngs are rarely. initlated where an offefjce pursuant to section 11 of the Act has been
commmed ] - :

: _ , :, Seefor example section 6 of the-Act and gection 7 ofthe Young bffenders Act 7997 (NSW). -
- Préamble, Conveption ori the Rights of the Child, General Aséembly Resolution 44/25, of 20 Novembe
: ,1989 see also Dec!araﬂnn on-the ngh ts of the Chl!d :

=
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3 _Whaf[;ar the prohibition.should cover children who have been arrested, but who have notyet .- .
- besn: chargnd and chlldrcn, othar than the accused, who are raasonably lkely to be invnlve in-- -
procndlnus _ -

.PIAC submlts that the prohlbltion daes I fact cover and-should continue to cover these categorli&s of
chlldren, because of the ptinciples discussed above, In addition, injrelation to children who have Been

: :.arrested but not yet charged, the prospect of stigmatising childreri who. have not been proven gu\fty--
ofa crime.ls abhorrent:and would.seriously undermine the-publle pollcy oblect|ves of the Act. They . |
same: applies to- chlldren otherthan the accused who.are reasonably likely to be invalved in the
pmceedlngs ldentlﬂcatlonof these categorles of children may aiso lead to Identlf catton of a chlig
2 oﬁender or offenders )

) -P}ease do not hesitate to COntact PIACS. Prlnmpal Solicitor, Alexis. Goodston, on-8898 5416 or by e-mall.
té alexi;@piac asn.au if PIAC can be of any further asslstance to the Inquiry,”

i Rﬂbln Banks o
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