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. OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS

NEW SOUTH WALES

SUBMISSION BY THE OFFICE OF THE DIRECTOR OF
PUBLIC PROSECUTIONS
TO THE INQUIRY INTO PRE-TRIAL DISCLOSURE
BY THE LEGISLATIVE COUNCIL STANDING COMMITTEE
ON LAW AND JUSTICE

(a) The frequency and type of pre-trial disclosure orders made in the Supreme
Court and District Court

Declarations that a matter was a complex matter to which the pre-trial disclosure provisions
applied have been made by the Supreme Court of NSW in six matters and by the District
Court in three matters to date. Particulars of the nine matters in which declarations have been
made are set out in the table at Appendix 1.

In one matter no orders for pre-trial disclosure were subsequently sought or made, as the
court had made the declaration of its own motion and the Crown Prosecutor conducting the
matter did not consider that orders were necessary.

Unsuccessful applications for pre-trial disclosure orders have been made in two Supreme
Court matters and one District Court matter. Particulars of those matters are set out in the
table at Appendix 2.

(b) The rate of compliance with pre-trial disclosure requirements

In all matters in which pre-trial disclosure orders have been made both the Office of the
Director of Public Prosecutions and the legal representatives of the accused persons have
complied with the orders made. However, in the Styman, Taber and Ravell matter some of
the defence counsel did not comply with the orders by the date specified.

(c) The impact of pre-trial disclosure requirements on unrepresented defendants
Pursuant to s.136(4) of the Criminal Procedure Act 1986 the court may order pre-trial
disclosure only if the court is satisfied that the accused person will be represented by a legal

practitioner.

Accordingly, no pre-trial disclosure orders have been made in respect of matters in which the
accused was unrepresented.



(d)  The effect of pre-trial disclosure requirements on court delays and waiting times

Of the nine matters in which pre-trial disclosure orders were made, two matters (Gonzales
and Gillett) are subject to the timetable for the orders at the time of writing, and the matters
have not yet come to trial, so it is too early to assess the impact of the orders in those matters.

In one matter (Yammine and Chami) an order was made for the Crown to disclose specific
information relating to the medical condition of a Crown witness, and the defence indicated
shortly after the orders were made that the orders would not be pursued; so the orders had no
impact on the conduct of the matter.

In two other matters (Eleter and others and Barri and others) the prosecutions were finalised
by pleas of guilty on the first day of the trial or pleas before the trial date. The lawyers
mvolved in those two matters indicated that, in their view, the pleas were not the result of the
application of the pre-trial disclosure regime.

In the remaining three matters (Folbigg, Monroe and Styman and others), the Crown
Prosecutors who conducted the trials have reported that the application of the pre-trial
disclosure orders had a positive effect in that they enabled:

e the Crown to be aware of the expert medical evidence and other experts’ evidence to
be relied upon by the defence, prior to the commencement of the trial;

o the narrowing of the issues prior to commencement of the trial, via the preparation of
statements from Crown experts in response to the statements of defence experts and
the service of these statements on the defence;

e the preparation prior to the trial by the Crown Prosecutor of cross-examination of
defence experts, based on the reports served by the defence and the statements of the
Crown experts in response. This enabled the Crown’s cross-examination to proceed
immediately after the completion of the defence experts’ examination in chief.
Without the prior service of the reports, the Crown would have sought an adjournment
in order to prepare the cross examination and to enable the Crown’s experts to prepare
their statements in reply — this would have caused delay and interrupted the smooth
flow of the trial;

e reduction in the time required for the calling of evidence, as a result of the narrowing
of the issues; the reading of evidence from non-contentious witnesses and the calling
of non-contentious witnesses by agreement at convenient times;

¢ reduction in the number of witnesses needed to be called and a consequential saving
In witness expenses, including expenses for overseas witnesses, and reduced
inconvenience to witnesses;

e reduction in the time needed for closing addresses by the prosecutor and the defence
attorney as a result of the narrowing of the issues;

e reduction in the time needed for summing-up by the trial judge as a result of the
narrowing of the issues;



e the focus of the trial to be on the issues in dispute from the outset, in that the Crown
could in its opening address confidently focus on and direct the jury’s attention to the
issues in dispute;

e the trial to progress smoothly without any applications for adjournment by the Crown
after having been taken by surprise by new defences raised by the defence for the first
time in evidence; and no applications for adjournment by the defence on the basis of
failure by the prosecution to disclose.

Attached is a summary of the information provided by the relevant Crown Prosecutors
concerning the impact of the pre-trial disclosure orders on the conduct of the three relevant
matters (Appendix 3).

The prisoner in the Folbigg matter has served on the Crown Notice of Intention to Appeal
against Conviction and Sentence. The appeal has not yet been listed in the Court of Criminal
Appeal.

Ian Styman and Peter Taber lodged appeals to the Court of Criminal Appeal in relation to
their convictions and sentences. The Court of Criminal Appeal heard the appeals on 19
February 2004 and has reserved its decision.

(e) The effect of pre-trial disclosure requirements on the doctrine of the right to
silence

The expression “the right to silence” was described by the NSW Law Reform Commission
in its report The Right to Silence (at p.3) as “a group of rights which arise at different points
in the criminal justice system” which includes: a general immunity possessed by all persons
and bodies from being compelled on pain of punishment to answer questions posed by other
persons or bodies or to answer questions the answers to which may incriminate them; a
specific immunity possessed by all persons under suspicion of criminal responsibility whilst
being interviewed by police officers (or others in similar positions of authority), from being
compelled on pain of punishment to answer questions of any kind; a specific immunity
possessed by accused persons undergoing trial from being compelled to give evidence or
from being compelled to answer questions put to them in the dock; a specific Immunity
possessed by persons who have been charged with a criminal offence from having questions
material to the offence addressed to them by police officers (or similar); and a specific
immunity (at least in some circumstances) possessed by accused undergoing trial from having
adverse comment made on any failure to answer questions before trial or to give evidence at
trial.

In some of the matters in which pre-trial disclosure orders were made, the order compelled
the defence to respond to the prosecution notice of its case and to serve on the prosecution
copies of the experts’ reports (principally the evidence of medical experts) upon which the
defence intended to rely. A detailed description of the nature of the pre-trial orders made and
the impact of the orders is contained in Appendix 3. The orders had no impact on the “right
to silence” outlined above.



® The effect of pre-trial disclosure requirements om the doctrine of the
presumption of innocence

The application of the orders did not alter the presumption of innocence.

(2 The effect of pre-trial disclosure requirements on the doctrine of the burden of
proof resting with the prosecution

The application of the orders did not alter the doctrine of the burden of proof resting with the
prosecution. The onus of proof remained on the prosecution to prove its case beyond
reasonable doubt.

(h) Any other matter arising out of or incidental to these terms of reference

Law Reform and Related Issues

The following issues relating to law reform and comments on the legislation in practice have
been drawn to attention by prosecutors involved in matters in which pre-trial disclosure has
been ordered.

(1)  Amendment of Section 136(2) of the Criminal Procedure Act 1986

Section 136 of the Criminal Procedure Act provides as follows:

“2) The court may order pre-trial disclosure only if the court is satisfied
that it will be a complex criminal trial having regard to:

(a) the likely length of the trial, and
(b) the nature of the evidence to be produced at the trial, and

(c) the legal issues likely to arise at the trial.”

His Honour Justice O’Keefe in the matter of R v Monroe [2003] NSWSC55 considered the
interpretation of section 136(2) and held that the word “and” in (a) and (b) should be
interpreted as “or”. It is suggested that for clarity and to put the issue beyond doubt section
136(2) be amended to replace “and” with “or” in (a) and (b).

The rationale for the desirability of this approach is found in paragraphs 33-39 of the
judgment of Justice O’Keefe in R v Monroe. In essence, trials which are lengthy or involve
complex evidence or involve complex legal issues will benefit from the application of the
pre-trial disclosure procedures. If the legislation is interpreted as requiring all three pre-
requisites, then the legislation will be applicable to a smaller number of cases. For example, a
matter which is not lengthy but in which the medical issues are quite complex will not be a
candidate for the making of the orders.

If, for example, an order for pre-trial disclosure is not made in a baby shaking case in which

the cause of the child victim’s death will be the crucial issue in dispute, the Crown will
generally not be served with the defence medical reports until such time as the defence
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experts give their evidence. This will create difficulties for the Crown in the cross-
examination of defence experts and may result in the Crown having to lead further evidence
in reply. If the defence reports are served ahead of the trial, the Crown can seek response and
comments from its own experts so as to be in a position to immediately cross-examine
defence experts and call evidence in its own case if necessary.

(i) Sanctions

In the Styman matter, despite the making of pre-trial disclosure orders, the defence DNA
experts’ and telephone experts’ reports, although provided to the Crown pursuant to the
orders, were not provided before the commencement of the trial.

One very experienced Crown Prosecutor commented that although the legislation provides in
section 148 for various sanctions for parties who fail to disclose evidence in accordance with
pre-trial requirements, it is difficult to envisage appropriate sanctions applying to defaulting
accused persons in murder frials. Such sanctions may significantly affect the right of the
accused to receive a fair trial.

(ii1) Participation in Pre-Trial Disclosure Proceedings by Trial Counsel

In the Styman matter one of the accused’s counsel complained that he had not been briefed in
relation to the pre-trial disclosure proceedings and that these proceedings had been conducted
by a solicitor. It appears that this may have occurred because the Legal Aid Commission was
unable to fund the participation of trial counsel at the earlier stage of the matter. If pre-trial
disclosure is to be effective it is essential that the counsel briefed in the trial participate in the
pre-trial procedures.

(iv) Timing of Pre-Trial Disclosure Orders

Section 136 (1) of the Criminal Procedure Act provides:

“(1)  After the indictment is presented in any criminal proceedings, the court
may order both the prosecutor and the accused person to undertake
pre-trial disclosure in accordance with this Division.”

The legislation provides for the presentation of an indictment as a pre-requisite to the making
of pre-trial disclosures orders. Many list judges, however, do not formally arraign the
accused; the judge simply receives the indictment from the prosecutor and places it on the
court file. The reason for this approach is the time involved in having the indictment (which
may be lengthy) read out to the accused, when the list may contain 40 or more matters for
arraignment.

Accused persons are not normally brought to court for directions hearings after the
arraignments day, so if a pre-trial disclosure application is to be pursued after the
arraignments day, special arrangements need to be made to bring the accused to court on a
later occasion and then to arraign them.

One Crown Prosecutor suggested that the Chief Justice and the Chief Judge could issue a

direction that accused persons are to be formally arraigned (rather than the indictment filed)
on the arraignments day, which will enable the pre-trial disclosure legislation to be applied.
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For the reason referred to above (the time involved) this is unlikely to be favoured by the
Court. An alternative approach would be the amendment of the legislation to provide that the
pre-trial disclosure orders may be made after the presentation by the Crown of the
indictment, even though a plea is not formally entered by the accused.

(v)  Earlier Notice to Crown of Alibi

The pre-trial disclosure legislation changed the requirement for the giving of an alibi notice
by an accused to the Crown in matters committed for trial after 19 November 2001. Under
the previous regime, the accused was required to provide the Crown with notice of his alibi
ten days after committal. This date was chosen on the basis that this was the earliest
opportunity for most accused to obtain legal representation; ie. most accused were not legally
represented at the time of committal for trial.

Section 150 of the Criminal Procedure Act requires the accused to serve alibi notice on the
Crown no later than three weeks prior to trial. In effect, this allows the Crown only three
weeks to investigate the alibi and this period, it is submitted, is inadequate.

One prosecutor drew to attention a matter in which the alleged offence occurred in March
2002 and the matter was listed for trial on 17 November 2003. An alibi notice was given
exactly two weeks prior to trial. The Crown Prosecutor successfully sought an adjournment
of the trial on the basis that the investigation of the alibi notice had not been completed. This
Investigation involved, in that case, police locating five witnesses; arranging to interview
each of them and reducing their statements to writing and having them sign their statements;
and investigating issues arising from the material provided by these five alibi witnesses.

Two weeks was simply not sufficient time for all of these steps to be taken. This prosecutor
suggested that the accused should be required to provide an alibi notice at an earlier time than
is currently required; possible suggestions are as per the old regime (ie. within ten days of
committal for trial) or at the latest six weeks before the trial date.

(vi)  Alibi Evidence to be relevant to the Credibility of the Alibi Defence

As noted from the example given above, it is not unusual for a trial to be conducted many
years after the alleged offence. Assuming that police can locate alibi witnesses at the time of
the trial, it is difficult for the Crown to effectively test such witnesses because of the long
lapse of time since the events in question.

A very experienced prosecutor suggested that where an accused is legally represented, is
offered the opportunity to provide answers to questions and provides information but makes
no reference to an alibi and then subsequently advances an alibi for the first time at trial, the
carlier failure to raise alibi be admissible as evidence relevant to the credibility of the alibi
defence. It is not suggested that the evidence be relevant to the guilt or innocence of the
accused.

This position equates to that outlined by Hunt CJ at CL (as he then was) in his judgment in
the matter of Maiden and Petty in the Supreme Court (1988 35 A. Crim R 346). The decision
was reversed on appeal to the High Court: (1991) 173 CLR 95.



As things currently stand, it is likely that juries are taking into account whether or not an alibi
was offered for the first time at trial, and as a result are being permitted to reason without
guidance. It may be that as a result juries are taking this into account and using it to infer the
guilt of the accused. It would be far preferable for the position to be codified and clarified so
that impermissible reasoning of this type does not occur.

A special case can be made for evidence of alibi. This has previously been recognised, in
that alibi was initially the only defence of which the accused was required to give prior notice

to the Crown.

The Trial Preparation Unit

The Criminal Procedure Amendment (Pre-Trial Disclosure) Act 2001 introduced a
requirement in relation to all matters committed for trial on or after 19 November 2001, that
the prosecutor file a final bill of indictment within 28 days of committal for trial, which
thereafter cannot be changed without the leave of the court or the consent of the accused: see
sections 20 and 129 of the Criminal Procedure Act 1986.

My Office received supplementary funding to enable the establishment of a Trial Preparation
Unit (TPU) to enable the finding of final bills of indictment within the 28 days prescribed by
the pre-trial disclosure legislation. The TPU is staffed mainly by Crown Prosecutors who are
located in Head Office and in the regional offices. A solicitor and three administrative
officers have been included in the TPU to assist the Head Office Crown Prosecutors (who are
also responsible for appearing in the regular arraignments lists in the Supreme and District
Courts). The TPU also performs other chambers work and assists ODPP lawyers with advice
generally and in the further screening of some complex matters.

The costs of staffing the TPU since its inception and associated costs are set out in the
attached table headed “Cost of Pre-trial Disclosure Unit” (Appendix 4).

To my knowledge the prosecution has complied with the 28 day time limit in all matters to
which it is applicable. (The District Court Rules permit the filing of an indictment within 8
weeks of committal for trial in proclaimed places which are located outside the main regional
centres: see Clause 10C of Part 53 of the District Court Rules.)

The mtroduction of the TPU has had some impact on:

(a) securing earlier pleas of guilty in some matters, ie. pleas at the arraignment date
or pre-trial. The TPU Crown Prosecutors sometimes negotiate pleas after
finding a bill, whereas when bills were being found by ad hoc Crown
Prosecutors (who were not subsequently responsible for the conduct of the trial)
there was not such an incentive or opportunity to negotiate a plea - the
introduction of a new negotiating party bringing a fresh mind to a case can open
up avenues for pleas which were not previously explored by the Local Court
advocate;

(b) narrowing the issues for trial, which reduces the amount of time required for the
hearing of the matter;



(©)

(d

®

assisting lawyers with pre-committal cases in the form of:

(1) 1identification of appropriate alternate charges, which enable the matter to
be dealt with to finality at the Local Court, (and sometimes by way of a
plea of guilty) or committal for sentence rather than for trial;

(i1) 1identification of deficiencies in the evidence at an earlier stage, so that
steps to address this can be taken while the matter is still in the Local
Court. Where such deficiencies can be addressed, the likelihood of a plea
is increased, and the likelihood of a successful no further proceedings
submission shortly before the trial date, is reduced.

enabling earlier attention to the appropriateness of charges and early
discontinuance of matters. For example, a significant number of
recommendations for ex officio counts in indictments and for fine-tuning of
indictments (including partial no bills) have come to the Director’s Chambers
for attention. These issues are being dealt with earlier in the proceedings than
they might otherwise have been and one can assume that this has assisted in
narrowing issues and facilitating pleas of guilty. The ex officio matters have
frequently involved child sexual assault and complex fraud matters, where the
examination of the committal transcript by the TPU Crown Prosecutor has
identified additional or alternate charges;

enabling timely responses to applications by the defence that there be no further
proceedings;

promoting discussion between solicitors and Crown Prosecutors in relation to
legal issues and promoting the professional development of the solicitors
(through some Crown Prosecutors adopting a mentoring role) and a team
environment within the Office.

Existing impediments to the negotiation of earlier pleas and the narrowing of issues include:

(2)

(b)

the absence of defence counsel with whom to negotiate because no defence
counsel has been briefed to appear on behalf of the accused in the trial at that
stage;

listing practices in the Sydney District Court.

The arraignment in the Sydney District Court occurs within 10 days of a matter
being committed for trial from the Local Court. At this early stage a TPU
Crown has often not been briefed and no bill of indictment has been found.
(The Act allows 28 days for the finding of a bill.) However, it is the Court’s
common practice in Sydney to list matters for trial at this stage, ie. before the
bill of indictment has been found. For example, of the 16 “first mention”
matters dealt with on 13 February 2004, four were listed for trial; and of the 29
“first mention” matters dealt with on 20 February 2004, 12 were listed for trial.

The trial dates allocated at this first mention vary from between 1 and 4 months
from arraignment.
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APPENDIX 3

CASE STUDIES RE IMPACT OF PRE-TRIAL DISCLOSURE ORDERS

Prosecution of Kathleen Folbigg (CASES 2114320)

(a) Background

The trial of Kathleen Folbigg commenced on 1 April 2003. The jury delivered verdicts
of guilty on 21 May 2003 in relation to three counts of murder, one count of
manslaughter and one count of maliciously inflict grievous bodily harm. Folbigg was
charged in connection with the deaths of her four young children which occurred on
separate occasions between 1989 and 1997. The trial involved complex issues of
causation. Folbigg was sentenced on 24 October 2003 to 40 years imprisonment in total
with a non-parole period of 30 years to expire on 21 April 2033. A conviction and
sentence appeal has been lodged in the Court of Criminal Appeal.

(b) Nature of Pre-Trial Disclosure Orders

The Supreme Court made orders on 13 September 2002, declaring the matter a complex
trial. The Court also ordered: that the Crown serve notice of its case by 1 November
2002; that the defence serve a response by 15 November 2002; and that the Crown
serve its reply to the defence response by 29 November 2002. The Crown and defence
were given liberty to restore the matter on 48 hours notice if either wished to seek
variation of these dates.

The orders were complied with by both the prosecution and the defence.
(c) Impact of the Orders

The orders resulted in the exchange of a large amount of scientific expert reports and a
vast reduction in the court time necessary to resolve complex issues of medical science.
This exchange of expert reports prior to the trial resulted in a more efficient use of court
time and the time of counsel.

The defence initially intended to run five causes of death in the defence case. As a
result of the pre-trial disclosure orders the defence was compelled to serve all of the
medical experts’ reports upon which the defence proposed to rely. This gave the Crown
an opportunity to have its own medical experts review and critique the reports and
prepare further statements. These statements were then served on the defence. As a
result the defence abandoned four of the proposed causes of death prior to
commencement of the trial. The defence abandoned the fifth cause of death at the end
of the Crown case.

This abandonment of the fifth cause was also attributable (in the Crown’s view) to the
making of the pre-trial disclosure orders in that the defence intended to rely for the fifth
matter upon the evidence of a particular witness, Dr D. After the Crown received Dr
D’s statement, it conducted extensive inquiries in relation to the matters which were the
subject of his report. It is probable that at least some of these inquiries became known
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to Dr D and/or the defence; and the Crown infers that, as a result, Dr D. decided not to
give evidence in the matter, or alternately the defence decided not to call him.

The result of the exclusion of the five causes of death initially to be relied upon by the
defence was that the defence instead relied only on some incidental findings during the
post mortem examinations of the four children as explaining their causes of death. The
Crown was able to exclude these as a reasonable explanation for the four deaths.

If the pre-trial disclosure orders had not been made, the Crown would not have been
served with the experts’ reports upon which the defence intended to rely prior to the
trial. The Crown would then have been unable to engage its own experts to examine
and critique these reports prior to the trial and to prepare reports which were in turn
served on the defence prior to the trial (and which caused the defence to decide not to
advance the four causes of death initially relied upon).

The Crown Prosecutor involved estimates that the elimination of the five causes of
death which the defence were initially going to rely upon shortened the trial
considerably. He estimates that the medical evidence related to these issues would have
required three weeks of court hearing time; and that had the evidence been called, the
addresses of both counsel would have been extended by about half a day each.
Similarly the trial judge’s summing-up to the jury would also have been extended by
about half a day if the judge had been required to give directions in relation to this
medical evidence. There was also the possibility that the extensive medical evidence
may have confused the jury and obscured the issues in the case.

The use of the orders reduced inconvenience to witnesses and associated witness
expenses. Had the five causes of death been litigated, the Crown would have needed to
call several expert witnesses to rebut the defence case. Some of these witnesses resided
interstate and some overseas. The pre-trial disclosure orders therefore saved these
witnesses giving evidence and consequentially saved considerable public money in
witness expenses.

The use of the orders minimised adjournments in response to unexpected developments
in the course of the trial. Had this matter proceeded in the absence of pre-trial
disclosure orders and the defence served experts’ reports as to its five alleged causes of
death during the trial, the Crown would have been obliged to seek an adjournment of
proceedings in order to have its own experts investigate the contents of the defence
experts’ reports and prepare statements in response, and in order for the prosecutor to
prepare the cross examination of these medical experts. Given the complexity of the
issues and the need to consult interstate and overseas witnesses, the Crown would have
been forced to seek a lengthy adjournment of the trial for this purpose. It is also
possible that the trial may have been aborted.

From the Crown’s perspective the making of the pre-trial disclosure orders had a very
beneficial impact on the case. In addition to the matters mentioned above, the making
of the orders resulted in the issues in dispute being narrowed considerably. This meant
that from the outset the prosecutor could make clear to the jury the nature of the issues
in dispute. This enabled the jury to focus from the outset on the relevant issues when
assessing the witnesses called to give evidence.
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Prosecution of James Monroe (CASES NO. 2020499)

(a) Background

The accused was charged with the manslaughter of his three month old son. The case
was a baby-shaking case in which the Crown alleged non-accidental injury. The
defence case was that the baby had suffered a re-bleed of a chronic sub-dural
haemorrhage, which had nothing to do with trauma to the child. The accused was found
guilty of manslaughter by a jury on 3 March 2003 and sentenced on 22 August 2003 to
imprisonment for seven and a half years with a non-parole period of four years to date
from 28 March 2003.

(b) Nature of Orders

Pre-trial disclosure orders were made by O’Keefe J on 14 February 2003 as follows:

1. DPP to serve on accused’s solicitor copies of all medical reports obtained
by the Crown that are relevant to the case by 17.2.03;
2. DPP to serve on accused’s solicitor copies of any further medical reports

hereafter obtained by the Crown that are relevant to the case, within 24
hours of receipt;

3. Accused to serve on DPP’s solicitor any reports of Professor Whitewall
that he has obtained by 17.2.03;
4. Accused to serve on DPP’s solicitor any reports hereafter obtained on his

behalf from any expert medical practitioner proposed to be relied on by the
accused, service to be effected within 48 hours of receipt of such reports;
5. Liberty to both parties to apply on 3 days notice.

The orders were complied with by both the prosecution and the defence.
(c) Impact of the Orders

The pre-trial disclosure orders obliged the defence to serve the Crown with the reports
of Professor Whitewall, a Forensic Pathologist, and Ms Adams, a Consultant
Ophthalmic Surgeon. Both witnesses were from the UK. Pre-trial disclosure of the
medical evidence allowed the issues to be narrowed with the result that much of the
non-contentious evidence was allowed to be read onto the record. It meant that non-
contentious witnesses could be called at their convenience. It also reduced the length of
the trial by focusing the jury’s attention on the issues and on a select number of
witnesses who gave evidence as to the issues in dispute.

Had pre-trial disclosure not been ordered, the Crown would effectively have been
ambushed on the chronic re-bleed theory. The nominated experts were the defence
case: the accused was not called in the trial and his defence relied totally on the expert
witnesses.

After the defence disclosed their reports, the Crown obtained further reports from its
experts and these reports were served on the defence by way of reply.
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The making of the orders clarified the defence so that the jury were told in the Crown
opening what the issue was going to be. That allowed the jury to focus their attention
on those issues from the outset.

The use of the orders reduced the hearing time for the matter. Because the Crown was
not ambushed with the defence re-bleed theory, the Crown Prosecutor did not need to
seek adjournments during the running of the trial in order to prepare the cross-
examination of the defence expert witnesses. This was because, having received the
defence experts’ reports, the Crown Prosecutor had already arranged for the Crown’s
experts to critique the reports and provide the Crown Prosecutor with a series of
relevant questions.

This was particularly important for the cross-examination of Ms Adams. She was
unable to travel to Sydney for the trial and so gave evidence by way of video-link from
the United Kingdom. She attended Bent Street Police Station at 11.00pm in order to
give evidence before the New South Wales Court at 9.00am. Had the Crown
Prosecutor not received Ms Adam’s report in advance, Ms Adams would have had to
come back on a second night for cross-examination — not necessarily a consecutive
night, in order to allow the Crown Prosecutor time to prepare the cross-examination and
fit in with Ms Adam’s schedule. This would have disrupted the smooth flow of the
trial.

The trial lasted between three and four weeks. The Crown Prosecutor who conducted
the matter estimates that the use of the pre-trial disclosure orders reduced the overall
time taken for the trial by at least one week i.e. it reduced the length of the trial by about
20%. The prosecutor also estimates that use of the orders saved a total of 1 % days in
addresses by the prosecutor and defence counsel and summing-up.

Prosecution of Ian Styman, Shannon Stvmamn, Peter Taber and Leonie Ravell
(CASES NO. 2113411)

(a) Background

The Crown alleged that three male accused entered the home of a seventy year old
victim with intent to rob her of money which they knew she kept on the premises. The
victim was left bound and gagged which resulted in her death by asphyxia and
dehydration associated with restraint. One accused made a triple 0 call alerting
authorities to the victim’s situation, but it was clumsily done and regarded by the
operator as a hoax and so not acted upon. The trial commenced on 9 September 2002
and on 11 December 2002 a jury convicted two of the males of murder; one male of
manslaughter; and Ravell, of being an accessory after the fact. Ian Styman and Peter
Taber were sentenced to life imprisonment for murder and 20 years imprisonment for
aggravated break and enter. The trial judge declined to specify a non-parole period.
Shannon Styman was sentenced to 14 years imprisonment from 26.03.03 with a non-
parole period of 9 years for manslaughter and imprisonment for 8 years for aggravated
break and enter. Ravell was sentenced to a Section 9 bond to be of good behaviour for
two years from 8.02.03.
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(b) Nature of the Orders
In June 2002 Barr J directed that:

1. the Crown serve all prosecution material including a copy of the
indictment and outline of the Crown case by 12.7.02;

2. adefence response be served by 9.8.02; and
3. the Crown respond to the defence response by 16.8.02.
(c) Impact of the Orders

The orders made were complied with by both the prosecution and the defence
although some of the defence responses were late.

In addition the defence served an alibi notice part way through the trial and there
was late service of the defence experts’ reports in relation to DNA and mobile
phone evidence. The Crown was able to meet these late reports through the co-
operation of counsel for the defence.

The making of the orders resulted in some more efficient use of court time and the
time of counsel. This was limited due to a problem which arose during the course
of the trial with the continuity of evidence. During the pre-trial disclosure process
each of the defendants indicated that the continuity of evidence was not in issue.
This was significant as there were a large number of potential exhibits including
DNA material and listening device and telephone intercept product. One of the
main pieces of evidence against the accused Taber was a piece of duct tape located
in his motor vehicle. This duct tape was examined and was found to be stained with
the deceased’s blood. As the chain of evidence was not in issue the Crown
shortened the potential list of Crown witnesses by about twelve police and three
civilian witnesses. These witnesses, in the majority, came from the Nowra region.

The prosecution called the crime scene officer. During the course of cross-
examination this officer indicated that one of the exhibit bags had gone missing.
The missing exhibit bag contained the bag in which the piece of duct tape had been
located. (The duct tape itself did not go missing.) The defence then focussed on the
missing bag and extended its focus to the issue of how the entire police search of the
accused’s premises had been conducted and whether evidence had been planted.

To deal with this issue the Crown needed to call evidence as to the chain of
possession of exhibits and the conduct of the relevant search. This necessitated the
calling of all police involved in the search (approximately 12) and a number of
bystander civilians (3). About a week’s hearing time was added to the trial as a
result. The Crown had to focus on what originally was not to have been an issue
and so the calling of these witnesses was done at short notice and inconvenienced
some of the witnesses. (The missing bag was, in fact, after much continuity
evidence had been given, located.)

As 1s evident from this case, the making of orders for pre-trial disclosure does not in
practice preclude the defence from pursuing an issue which the defence had
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indicated during pre-trial disclosure proceedings was not in dispute, in the light of
fresh developments during the course of the trial itself.

On the whole during the trial there was agreement between counsel as to the
evidence to be led with only some minor exceptions. This is inevitable in any long
or complex trial.

The use of the pre-trial disclosure orders did reduce inconvenience to witnesses. The
original prosecution brief contained statements from approximately one hundred
and thirty-five witnesses. Through consultation between the parties and with the
assistance of the pre-trial disclosure regime the parties were able to limit the list to
approximately one hundred. However, as noted above, it became necessary to call a
further 15 witnesses in relation to the search and continuity of exhibits when this
emerged as an issue after the cross-examination of the crime scene officer.

The use of the orders did minimise adjournments in response to unexpected
developments in the course of the trial. On the whole, the trial ran smoothly. There
were no adjournments or delays attributable to pre-trial disclosure problems.

The pre-trial disclosure procedures helped the parties to focus on the issues in
advance of the trial and during the trial counsel, in the main, confined themselves to
these issues.
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APPENDIX 4

Cost of Pre Trial
Disclosure Unit
Nov 01 - Jun Jul 02 - Jun Jul 03 - Dec
02 03 03
7.5 months 12 Months 6 months
Employee Related
Expenditure
Crown Prosecutors 1,486,000 2,722,000 1,390,000
Prosecution Officers 80,000 137,000 72,000
(Admin)
Prosecution Officers 22,000 45,000 24,000
(Legal)
1,588,000 2,904,000 1,486,000
Rent
Crown Prosecutors 121,000 192,000 98,000
Prosecution Officers 6,000 11,000 5,000
(Admin)
Prosecution Officers 2,000 4,000 2,000
(Legal)
129,000 207,000 105,000
Other Working
Expenditure
Crown Prosecutors 112,000 130,000 65,000
Prosecution Officers 26,000 30,000 15,000
(Admin)
Prosecution Officers 9,000 11,000 6,000
(Legal)
147,000 171,000 86,000
Total Recurrent 1,864,000 3,282,000 1,677,000
Expenditure
Capital Expenditure 330,000 - -
Avg Staff No.s
Crown Prosecutors 13 13 13
Prosecution Officers 3 3 3
(Admin)
Prosecution Officers 1 1 1
(Legal)
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