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(A) BACKGROUND AND GENERAL COMMENTS ON THE TERMS OF
REFERENCE

Some Background in relation to the ADT

1. The ADT commenced operation in 1998, in the same year as the first of
Australia's super tribunals, the Victorian Civil and Administrative Tribunal
{(VCAT).

2. The NSW Parliament had in mind that the ADT be the first stage of a plan
that would lead fo a NSW super tribunal sirilar fo the Victorian one. When
intraducing the bill for the creation of the ADT, the Attorney General (the late
Hon. J 8haw QC) envisaged a staged growth of the ADT and a broad
.amalgamation of tribunals. He received strong support from the shadow
Attorney General (Hon John Hannaford) his predecassor as A’ctorney
General.

3. The ADT is a small tribunal measured by volume — in the year 201011 we
hadt 934 fllings (864, first instance; 70, appeal, budget $3.9m). Though having
a small file load as compared to many other NSW tribunals, the ADT is the
onl:,r tribunal in the Siate with the dwersnty of legal subject matter that is seen
in the interstate super tribunals. .

4. It has six Divisions and an Appeal Panel. Using the descriptions used in
some of the interstate tribunals to divide their business streams, the ADT's
areas of jurisdiction could be described as:

« ‘Administrative’ {the merits review of government administrative decisions
(or 'administrative appeals"), i.e. the General Division in respect of most of
its workload; the Revenue Division and the Community Services Division);

. -« 'Civil' (Retall Leases);

+ ‘Professional Discipline’ {Legal Services Division, and the lists of the
General Division dealing with accredited certifiers, veterinary surgeons
and architects);

» ‘Protective’ or ‘Human Rights’ (Equal Opportunity Division, the
Guardianship and Protected Estates List of the General Division).

5. This structure clearly provides the building blocks for a NSW super
tribunal.

6. The ADT's main division in terms of workload is the General Division (40%
of the intake). It covers such areas as occupational licensing (mainly public
passenger fransport licences, building and trade licences, security industry
licences and firearms licences; information law (freedom of information and
protection of personal data); and certain professional discipline categones
(mainly veterinary surgeons and accredlted certifiers).




Page 4

M(25/11/2011) Law - Submission to Inquiry 25 11 11.pdf

7. In most of our work there is a public agency on cne side (or a private body
exercising public power such as the Bar Council) opposed to an individual on
the other side. Private parties are seen on both sides in two jurisdictions, i.e.
retall leases, and anti-discrimination. In most of our cases, we have legal
representation on one side {for the agency) with a self—representmg fitigant in

person on the other side.

The General Subject of Super Tribunals

8. We now have in Australia four super tribunals — VCAT, the Queensland
Civil and Administrative Tribunal (QCATY}, the Wesfern Australian State
Administrative Tribunal (WA SAT) and the Australian Capital Territory Civil
and Administrative Tribunal {ACAT).

9. Further, there has been swaeping reform of tribunal structures in the
United Kingdom, These reforms were based on the Leggett report (Tribunals
for Users = One System, One Service, published in 2001). This report deals
with all the key issues that face a government embarking on consolidation of
tribunal functions, especially the critical issue of independence from
government in the peformance of the judicial function. The author, Lord
Legaett, a retired judge who had sat in the House of Lords, visited Australian
as part of his inquiry. His tour included a visit to the ADT and observing one
of our Appeal Pane! hearings.

10. The UK reforms became law in 2007, They created a two-tier Tribunal
system: a first-tier Tribunal; and an Upper Tribunal. The Upper Tribunal
primarity, but not exclusively, reviews and decides appeals from the first-tier
Tribunal. The UK tribunal system has over a million filings a year, and, at
incepticn, brought together into a Tribunals Service over 3000 registry staff.
Each tier is divided into 'Chambers’, within which there are Lists. The
structure is intended {o be adapiable, both as to procedure and membership.

11. My last sustained discussion of the general subject of 'super tribunalg’ is
found in two papers | delivered in 2008-2007, the first was givan in the ACT
(in the context of its lead-up work to the creation of the ACT super tribunal)
and the second in NSW, in the latter case noting the inaction in this State. -

12.They are short papers, and provide my views on the many of the issues
beforé the Committee. | will set out here the final comments in the second
paper;

Broadly speaking, | think that the case for merger cutweighs the case for

maintaining stand-alone specialist tribunals that work in a single statutory

environment. New South Wales has moved down the path of separate
multi-jurisdictional tribunals with the creation of the CTTT and the ADT.
Conceivably, there could be a further collapsing of the number of separate
tribunals in NSW with:
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+ Professicnal Discipiine Tribunals housed together, perhaps as was

suggested by the Parliamentary Committee in 2002, as a Division of

the ADT,

s a Protective Tribunal having separate guardianship and mental
health streams,

and, perhaps more problematucaliy,

« aPersonal Injuries Compensation Tribunal (a proposal to that effect
put forward by a Legislative Council Committee in December 2005
was rejected by the Government in |ts response issued in July
2008).

To move beyond this level of infegration to the creation of a super tribunal,
as | see it there needs ic be -

» commitment in government to locating the tribunal functions of
government in the one portfalio,

» the creation of a separate specialist administrative agency to
service the new structure (as in the UK and de facto in Victoria),

» attention given to adjacent support stiuctures relating to
appointment, training, complaints and discipline, and

+ finally and most of all, an appfopriate budgetary commitment.

While these are all significant challenges, | have three principal reasons
for favouring substantial merger of tribunal functions, whether or not they
go as far as a super tribunal in the VCAT or UK sense:

s the benefit to the community of having a common entry point to the
tribunal system, even though necessarily there will be several
pathways after that point,

» the benefit to revenue that flows from the efficiencies that can be
achieved through commaon platforms and processes, and

» the professional benefits to members and to staff that can be
- achieved through having a larger organisational environment, with
the diversity of approaches that will bring to the culiure of the
tribunal.

These factors should all contribute to an imp'rovement in the ‘delivery of

quality administrative justice’ as compared to stand-alone, single statute
tribunals.
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13. The interstate super tribunals all provide good models for the creation of a
NSW super fribunal.

14.The potentlal disadvantages of mergér can be summarised, | think, under
wo headings:

(i) loss of the specialist features of the incoming jurisdictibn‘, and

(ii) fear of reduction of the budget and status of the incoming jurisdiction,’
thereby diminishing the quality of the outcomes It previously delivered.

15. Both are very important matters. Any recommendation for merger must
carefully address them. | have looked at these issues in some detail.in the
two papers atiached.

16. Loss of Specialist Features. The key response is to use machinery that
retains the specialist features that are of value in the incoming tribunal. For
examp!s, all of super tribunals have separate Divisions, Lists or (in the UK)
'Chambers'’.

= In Victoria, VCAT (86,890 filings; budget $37.9m) has three Divisions —
Civil, Administrative and Human Rights. Then there are Lists within the
Divisions, Civil has 7 lists, Administrative 6 and Human Rights 4, so
there is a total of 17 lists.

» In Queensland, QCAT (30,032 filings; budget $18.7m} has three
Divisions — Civil {4 lists), Administrative and Disciplinary (2 lists), and -
Human Rights (4 lists), a total of 10 ists. Interestingly there is also a
separate division for Alternative Dispute Resolution. Queensland has,
in addition, an Appeals tier. :

o [N WA, the SAT (6,327 filings; budget $16.2m) has four Divisions as
follows, with the following number of Lists — Commercial and Civil (7},
Development and Resources {7), Human Rights (3} and Vocational
Regulation {1} — a total of 18 lists.

« Inthe ACT, the ACAT is, of course, serving a small population, It has
10 lists and an Appea| Panel. There are no business statistics on its
web site.

17. A difficulty that is hard to overcome is the less of 'brand identity’ or 'name

- recognition' for the jurisdiction absorbed into the super tribunal. | would

suspect more people in NSW in 1998 had heard of an Equal Opportunity
Tribunal than have ever heard of the Equal Opportunity Divisions of the ADT.

18.Thus, it may be that, in the initial period of the operation of a super
tribunal, there would need to be some emphasis on promoting community
awareness of the range of matters that a new super ribunal can address.
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19.The leadership of the super tribunal must, | think, mould the organisation
in & way that has the good features of a common corporate culture, but at the
same time respects the specialist aspects of the incoming jurisdictions. Care
must be shown in rolling out one-size-fits-all practice and procedure models.
The major super tribunals now operating in Australia all prowde for
appropriate differentiation. .

20. Adequacy of Resources. Merger will allow for a leaner senior structure
both on the judicial side and the administrative support side than is seenin
the present scatter of tribunals in NSW,

21.ltis hlghiy desirable that the key business elements, and in particular the
leadership group, legal and administrative, be housed at the one location.
There may need to be new funding supplied for that, In Victoria in 1998
VCAT was set up in the way | recommend. It had an eight-storey city building

. as its headquarters adjacent to the legal precinct of the CBD. The building

was purpose fitted out, and included a number of innovative features {e.g.
remote digital recording of proceedings, instant provision of typed directions).
Most of its hearing load was discharged from that building. 1t now has, as
well, a hatwork of regional offices. | understand the same approach has been
followed in WA and Queensland.

Specific Comments on the Terms of Reference

That the Commiltee inguire into and repori on opportunities Io consofidate
Tribunals in NSW,_and in particular;

1. have regard o the 2002 Reparf of the Committee on the Ombudsman and

Police Integrity Commission info the Administrative Decisions Tribunal and
arrangements that are in place in other jurisdictions, such as the Victorian
Civil and Administrative Tribunal.

22.The 2002 report had 10 recommendations. The recommendations were
modest ones, and were not acted upon. A form of Government response was
provided in the NSW Attorney General's Department's paper of June 2007,
Review of the Adminisirative Decisions Tribunal Act 1997. One of the

members of the 2002 Committee (Hon J Hatzistergos) later served as

Atftorney General from 2007-2011, but again there was no action.

23. Professional Discipline Division. The 2002 report's principal
recommendation was for consideration of the merger into the ADT of the
various disciplinary tribunals that lay cutside the ADT, and the creation of a
separate professional disciplinary division.

24.1n my view, an integrated professional discipline jurisdiction (whether a
frea standing Tribunal or a Division of the ADT) remains desirable. For the
reasons | canvassed in 2002, and which were endorsed by that report, | think
improved levels of consistency of approach and a greater leve! of judicial
strength could be brought to an integrated professional discipline system,
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25.The jurisdiction would be headed, as | see it, by a serving or retired
Supreme Court judge or equivalent. K would then draw on deputies who
might be other judges, used on an ad hoc basis, or senior members who
served in the former tribunals. The presiding member would sit with one
member of the regulated profession (with provision for a second professional
member where that is desirable), plus a member representing the interests of
consumers of professicnal services. The consumer representatives might
move between professional discipline lists.

26.0ne of the issues that arises once a professional discipline jurisdiction is

- being discussed is whether fo co-locate it with an occupational regulation
jurisdiction. While both these areas involve the person's ability to continue in
an occupation for which a public registration, licence or certificate is required,
historically these twa areas have tended to be kept separate. The language
of "professional misconduct' is at the heart of professional discipline. The
language of 'fitness', ‘competence' and 'integrity’ is at the heari of
occupational and vocational regulation.

27 In the ADT we have a wide occupational regulation jurisdiction, in such
areas as passenger bus and taxj driver authorities, the various building trades
categories, the security guards industry and the related area of firearms
licensing. We would normally hear these cases with just one member, rather
than a panel, reflecting to some extent the lack of complexity usuaily involved.

28.We do not give to them the level of resources that is seen traditionally in
professional discipline cases. If the two areas were to be run within the one
overall list, care would need to be taken to maintain appropriate levels of
differentiation in practice cognisant of the differing levels of complexity.

29. Coherent Policy for Conferral of Review Jurisdiction. The 2002
Report had a number of useful recommendations seeking to have developed
in NSW a coherent palicy for the conferral of merits review jurisdictions on the
Tribunal. Those proposals were never picked up. '

30.To this day, the ADT is sometimes not ‘brought into the loop’ when
conferrals of jurisdiction are being considered, and this is true sometimes of
the Attorney General's depariment, The ADT has little or no awareness of

. those occasions where a statutory discretion has been created which should
in principle be reviewable by the ADT but a decision is taken not to do that.

31.Funds should always follow function. In that regard, | have often seen
reluctance on the administrative side of the ADT to take on a proposed merits
review jurisdiction, for fear that we will receive no additional funding.

32. A mature system for the conferral of merits review would work fo a
‘coherent policy, and the coherent policy would include reference to the need
to address funding implications. -

33. Not even the 2002 report's recommendation that the President and Deputy
Presidents of the ADT have responsibility for directing the professional
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development and training of tribunal members has been picked up. The
failure to act on this recommendation has its explanation in the funding-

environment of the ADT. The ADT has no budget sufficient to cover an

ongoing, sophisticated professional development program.

34, The ADT's professional standards, in refation to case management, the

conduct of hearings and the quality of the reasons given for decision is, | hope .

and think, strong. This has been largely due to the quality of performance of
the key members of the ADT, ably assisted by the Registry. -

35.1f there is to be a move to a larger, integrated tribunal it is essential that
there be a firm commitment to the importance of ongoing professional
development, and appropriate funding provided.

‘2. In conducting the inquiry consider the following issues:

8) opportunities lo reform, consolidate or fransfer functions befween tribunals

which exercise decision-making, arbiiral or similar functions in relafion fo
employment workplace, occupational, professionsl or other related disputes -
or matters, having regard to: .

. the content and forecast workioad for the Industrial Refations Commission

{including the Commission in Court Session) as a result of recent changes
such as National OHS legisiation and the Commonwealfh Fair Work Act;

ii. the current and forecast workioad of ather Tribunals {stich as the
Administfatr've Decisions Tribunal and health disciplinary Tribunals); and

iil.. opportunities {6 make trnbunals quicker. cheaper and more effactive.

36. It is apparent that there is an immediate problem over what to do to keep
the State industrial judaes, commissioners and registry staff fully occupied.

37.In [Srinclple individual émployment disputes could be part of a broader
tribunal business environment sitting alongside a professmnal discipline
stream and an cccupational regulation stream.

38.As to the workload of the ADT, this year's figure, given earliel; (8564 plus
70, total 934) is below the peak ysar of 2006-2007, which was 1104,

39.A positive aspect of the ADT is that it has a mix of permanent, full time
judicial members (twa) and numerous part-time judicial members (many of
them lawyers of great eminence, including retired judges).

40.1f significant mergers were to ocour, the new merged tribunal would
necessarily have to have a structure in which there were many full-time .
members, along with gradation in their ranks and allocation pohctes that have
regard o the complexity of the work they are asked to do (as is seen in the
interstate models). Members who have previously sat in relatively narrow-
cast specialist tribunals will have the opportunity to deploy their skills over a
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wider variety of wbrk‘. This will enhance the guality of their work experience,
and also contribute to the strengthening of their legal skills. For example in
the Victorian tribunal some of the senior members hold assignments to all 17
lists.

41.In any merged tribunal, | would see value in maintaining a reasonably
significant component of pari-time members, for varlous reasons, one being to
have the ability to access the highly specialist lawyer (as is seen for sxample
in State taxation) and to have a greater ablllty tc manage ebbs and flows in
workload.

b) options that would be available in relation io the Industrial Relations

Commission in Court Session, should the Commission's arbifral functions be
consolidated with or transferred fo other bodies;

42.My comments on this issde appear below when | discuss the specific
options in Part {B) of this submission,

¢) the jurisdiction and operation of the Consumer Trader and Tenancy
Trhunal, with particular regard to; :

L. s effectiveness in providing fast, informal, flexible process for resplving

consumer disputies;

ii. the appropriatengss of matters within its jurisdiction, having reqgard to the
quanfum and types of claim gnd the CTTT progcedure; .

iii. the rights of appeal available from CTTT decisions.

43.All the super tribunals have as a major business category consumer
claims. WA does not include the further usual category of residential tenancy
claims. They are a major component of the Queensland and Victorian -
tribunals,

44, CTTT spans both of those areas. in any NSW super tribunal that
absorbed the CTTT the old CTTT workload would obviously become the
dominant category. Ta illustrate, in Victoria CTTT-equivalent work is 80% of
its business. Similarly in Queens!and CﬂT-equwalent work is 66% of its
business.

45.| would prefer not to comment on most of the issues raised under this
heading. They are operational ones best addressed by the CTTT and users
of CTTT services.

48.1 will make soi'ne general comments on classification of elaims, and rights
of appeal. .

47. Classification of Clgims. The challenge tribunal administration constantly
faces is how to manage the available resources so that they reach the most
appropriate cases. Any case howsver small on its face can generate difficult
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legal questions. Similarly persistent litigants can magnify the conduct of a

‘small case so that it hecomes a miajor drain on resources and the time of

senior members and staff.

48.1 think it is inevitable that amount limits will be used to restrict hearing and
appeal rights for cases that are about money. -t is more difficult to define the
limits in cases that are not so much about maney but involve issues of status,
dignity or reputation (as in anti-discrimination or say a privacy case about the
disclosure of personal information). '

49, Rights of Appeal. The issue of rights of appeal looms large in examining

_ tribunal arrangements and especially in proposals for amalgamation.

50.The ADT scheme has, | think, worked well. Our Appeal Panel is relatively
informal and low cost, and produces decisions of goed quality. The Appeal
Panel has as its presiding member either the President or one of the Deputy
Presidents. The Appeal Panel has been instrumental in developing a
consistent and disciplined case law in the ADT. We encounter very little
criticism along the lines that our first instance decisions are inconsistent or
lack coherence.

51.This feature of the ADT s alsofound in the newer super tribunal
arrangements. Both QCAT and ACAT have an appeal tier. As noted earlier,
the UK system has a comprehensive appeal tier. In Victoria, the ten year
review of VCAT called for the creation of an internal appeal tier. It was seen
as desirable fo help avoid the problem of inconsistent approaches to the same

or similar questions by members.

52.The prevailing view today, as | see it, is that super tribunals should include
an internal appeal tier. '

53.The ADT's appeal structure is, [ think, neater than the one the CTTT works
under, As the recant case law in NSW shows, there has been —what | see as
— an unseemly clash between the Supreme Court and the District Court over
the scope of CTTT appeal rights and their interrelationship with judicial review
rights, It has been resolved to some degree by the High Court decision in
ggfg;s v HIA Insurance Services Ply Limited [2010] HCA 32 (29 September

54.This inquiry presents an opportunity to simplify the terms of the various
statutory formulations defining appeal rights from tribunals, and to consider
having a uniform approach as to the forum fo which appeals should go.
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(B} COMMENTS ON THE OPTIONS
Option 1 ~ Employment and Professional Services Commission

55.This option has three features. One, it provides a single location for all
NSW professional discipline tiibunals. n that it way it responds to the 2002
Parliamentary report, though the preferred course there was to locate the
tribunals in a professional discipline division of the ADT. Two, it provides a
continuing location for the non-judicial functions of the Industrial Relations
Commission. Three, it transfers the Equal Opportunity Division of the ADT
{not 'Antl-dlscrlmmatton Dwismn as itis called in the paper) fo the proposed
EPSC.

56. The advantages and disadvantages of the proposal are well summarised
in the issues paper. The primary advantages listed there are common fo any
form of integration of judicial or quasi-judicial functions. They are not
distinctive to this model.

57.1think this is the least atiractive of the various options.

58.1 agree that the professional discipline tribunal function should be housed
in a single place, but this should be as a division of a consolidated muiti-
Jurisdiction tribunal. My estimate is that the professional discipline division or
tribunal would have about 150-200 filings a year (around 50 legal profession,
around 50 medical profession, around 30 nurses and midwives, around 50
across the other health professions, veterinary practitioners, architects,
acoredited certrf“ iers and the like).

59.This proposal, if pursued, would have the effect of housing the function in
what would be still a small, relatively narrowly focussed tribunal structure.
The synergies that can be achieved by having it as a division of a larger
tribunal would not be obtained.

-60. Given its background as the lower tier of the IRC, there is a likelihood that
the EPSC would operate in the model of the IRC, a 'court’ model. [t might not
have the less formal style usually seen in tribunals.

61.The text does not spell out explicitly whether the occupational regulation
. functions of the ADT would be fransferred in addition to the professional
discipline and equal opportunity functions.

62.1f that is intended, then the result would be that the ADT as we have
known it would be reduced in its business by about 40%: professional
discipline filings in 2010-11 were 39; occupational regulation filings were 200
and equal opportunity filings were 128.

63. The ADT would become a very small tribunal. It seems to me better to
build on the ADT model rather than diminish it in the way suggested in order

10
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to find a way to leave the [RC intact at the non-judicial level.

64.Creation of the EPSC would add another tribunal to the landscape, and is
hardly consistent with the general thrust of the reference which is to promote
reduction of the number of fribunals, and their consolidation,

65.The benefits of having the professional discipline jurisdiction in a 'wide
span' fribunal structure is, | consider, seen in the experience of the ADT.

86.The ADT has been the location for the legal profession discipline
jurisdiction since. 1998, The membership of the Legal Services Division
includes a number of very eminent lawyers. We have been able o use them
as a resource for other paris of our work. A number of them have been
prepared to sit in other jurisdictions, especially in the Retail Leases Division,
the Equal Opportunity Division and the Revenue Division. This is a good
example of how people suited to dealing with the difficult demands of
professional discipline cases may well also be suited, if agreeable, to working
in other areas of business of the Tribunal that draws on their high-level skills.

67.For somewhat similar reasons | would not like to see the Equal
Opporiunity Division leave the ADT. It has, | think, a good history of
achievement in stating, applying and developing anti-discrimination law in
NSW., |i sits comfortably in the environment of the ADT.

68.There is an cbvious affinity between the goals of anti-discrimination law
(redress of disadvantage for vulnerable populations) and work done in other
areas of the ADT. For example the present head of the Equal Opportunity
Division also heads the Guardianship and Protected Estates list in the ADT.
Many of the non-judicial members who sit on panels in the EOD also sit on
panels in the Community Services Division and serve in Appeal Panels

- dealing with appeals against guardianship orders.

69. The ability to use members flexibly in the ways outlined would be
_ hampered were they to be moved to an EPSC.

70.Moreover, | think the standing and identity of the equal opportunity
jurisdiction in NSW would be diminished by being moved inte an ESPC with a
business name that focuses on employment issues,

71.While many anti-discrimination cases have an employment context, there
are many that do not. Our statistics for the last year show that 58% of our
compiaints related to areas of public life other than employment, such as
education, and the provision of goods and serviees,

72.1t is impoitant, | believe, to promote the idea that freedom from sex, racial

- and ather types of unlawful discrimination is a right of the individual that
applies across the public life of the community, not just employment. A move
of the kind preposed would diminish that understanding.
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. 73.A simiiar point is made in the issues paper in relation to the loss of
" understanding that might affect the professional discipline function.

Professional discipline has the core purpose of public protechon It is more
than an 'employment’ issue. —

Option 2A - Rename the ADT the NSW Employment and Administrative
Tribunal ('NEAT'")

74.1n this option, as | understand it, the ADT gets a new name and acronym
{NEAT) but otherwise the ADT's statutory scheme remains intact, six
Divisions, an Appeal Panel etc. To that is to be added, as I read the option,
an Employment Division and a separate Professional Discipline Division,

76. So the ADT would in effect increase to seven Divisions, with the
Professional Discipline Division subsuming both the Legal Services Division
and the professional discipline lists attached fo the General Division; and
having added the various medical and health professional discipline
jurisdictions, The Professional Discipline Division and the Employment
Division would become major operational elements of the rebadged ADT,

76.The NEAT option avoids the ‘break up’ of the ADT, and the reduction of
the present ADT fo a very small business centre. It provides for the
incorporation of the expertise and experience of ADT members (and staff) into
a new structure.

77.1 would prefér it as against Option 1 for those reasons, and partly because
it is closer to the business model recommended by the 2002 report.

78.This approach offers a clean break with the old IRC. itis better than
Option 1 in that it brings the professicnal discipline and employment divisions
into a broader and more diverse legal environment. There will no doubt be
personnel and staff from the IRC who are versatile and could be used across
many divisions of NEAT.

79.The option refers to the problem of how to use the judges of the IRC. It
has in mind that they might become part of an Employment List at the
Supreme Court, and hear appeals from the Employment Division of NEAT. It
seems to me that this is an issue ulfimately for the Attorney General and the
Chief Justice. | do not have any views to offér.

80.In the ADT most first-instance decisions are appealable to the Appeal
Panel. The major exception relates to professional discipline. In the early
years of the ADT professional discipline decisions were appealable to the
Appeal Fanel. | did not see much uliiity in that right of appeal. Invariably
practitiohers who had been struck off and lost an internal appeal would appeal
again to the Supreme Court. 1recommended that the right of internal appeal
to the ADT be removed from professional discipline. The proposal in the
issues paper that appeals against Employment Division decision go direct fo
the Supreme Court is consistent with this outlook.

12
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81.So far as the name is concerned, if there is to be a multi-part nams (as
presently proposed) then | think Professional or Professional Discipline should
be incorporated fo give a clearer picture of what it does. | do not like the idea
of professional discipline being in effect incorporated into the description
‘employment' for the same reason as that canvassed by the issues paper in
respect of Option 1.

82.1f a multi-part name is not used, | would simply stick with "Administrative
Decisions Tribunal’. The name has become well established in NSW, and |
think it is widely understood now that the term 'administrative decisions'
simply descrlbes its main category of business not every category of
business.’

Optlon 2B - As for Option 2A, except that an Employment and
Professional Discipline Division would be created consolidating
employment and professional discipline functions

83.1 think this option should not be preferred over Option 2A if that is the
choice. Inevitably if there was to be one Division of the kind described it
would have to be divided into three lists — an employment list, a professional
discipline list and an occupational regulation list. Each has different dynamics
and different principles. In my view there is nothing to be gained.

Option 3 — Create a comprehensive Civil and Administrative Tribunal
(NCAT)

84.This is the option that | think delivers the most benefit for the peoplé of
NSW. ,

85.1 am strongly of the view that whatever happens frant of house in terms of
particular tribunals being amalgamated, there should be a common back of
house service for NSW, as is seen in the UK — a Tribunals Service'.

86.Every Tribunal can male a claim that it has something distincfive to offer,
some need for special and separate procedures, and some need therefore to
be left separate.  The real challenge is to work out how there can be broad-
based integration of services and resources while identifying and retaining the
distinctive characteristics of the incoming tribunals that benefit the public.

87.1t is apparent that the VCAT model has involved an all-points
amalgarmation (with virtually no exceptions). VCAT even extends to an area
- not actively discussed in NSW, the racing appeals jurisdiction.

88.The raw figures would suggest that VCAT is great value for money. It has
a strong membership, with a significant complement of full ime members,
many of whom are now long term, very experienced, and versatile,

89.The CTTT, in particular, already has quite a footprint in NSW.- That

infrastructure: provides a good basis for the develapment of a tribunals
service. According to its annual report, it has 5 Sydney registries and 3
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country ones (Wollongong, Newcastle, Tamworth). There is also the courts
footprint. In Victoria, VCAT has the use of hearing rooms at 10 suburban
centres in Melbourne (3 separate from the magistrates court, and 7 at
magistrates courts} and at 28 country locations {all in association with courts),
and finally four hospital locations.

90. The UK experience is, | think, very instructive.’ There a tribunal system
with over a million filings is backed by a Tribunails Service which at its
inception had 3000 staff. Any person or body wishing to start a casein a
tribunal enters the system via the Tribunals Service and the streaming of the
case starts after that. The UK system has relatively clearly differentiated
jurisdictions ail under cormmon senior judicial lsadership.

91.The system is closely linked in to the oversight arrangements that apply to
complaints against judges, to appointments of judges, and to the training and
professional development of judges. In many critical aspects, the members of
tribunals are treated the same as judges. There are differences around
ténure and remuneration.

92.In Victoria, VCAT is fully integrated into general systems that involve the
judiciary. For example, the Judicial College of Victaria provides education
and training to members of VCAT. The head of VCAT sits on all the key
justice system councils along with the heads of the Supreme, County and
Magistrates Courts. The tribunal secter is seen as the fourth arm of the
justice system of the State. o

93.1n NSW, the Judicial Commission has no role in relation to the professional
development of Tribunal members, nor any role in relation to the handling of
complaints against Tribunal members. Oversight and consuliation structures

_ in the justice system of NSW do not include a representative of the Tribunals
sector. )

94, One of the striking features of the Victorian arrangaments is the significant

. involvement of County Court judges in the business of VCAT. The latest
annual report of VCAT shows 14 County Court judges as having cross-
appointments to VCAT. My understanding is that three serve full time for a
fixed period, and the others are used on an ad hoc basis with the co-operation
of the Chief Judge of the County Court. In NSW there is no cross- '

- involvement between District Court judges and the general Tribunal system,
other than for judges appointed exclusively to the Tribunal system as applies
to myself and the head of the Workers Compensation Commission. (The one
exception is the Medical Tribunal which is in essence a branch of the District
Court.) In any fribunal conselidation proposal steps should be taken to open
up the possibility of cross-appointments In the style of VCAT.

95.In the papers | gave in 2006 and 2007 (attached) | referred o the. 'Tribunal
clusters' that can be seen in NSW. 1 will not repeat that material here.
However a staggered approach might bring fogether thesa clusters into single
structures with some immediately becoming Divisions of NCAT and others
being brought in over time.
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96. Two 'clusters' that receive little attention in the paper are the Statutory
Insurance cluster dealing essentially with ¢laims for personal injury (the
Workers Compensation Commission and the Mofor Accidents Authonty) and
the Planning and Environment cluster.

97.80 far as Planning and Environment is concerned, two of Australia's super
tribunals do have a major planning and environment stream — VCAT and the
WA BAT. it has seemed to me that there is no strong case for the superior
court status that this function occupies in NSW, nor the consequence that a
bench can only have judges. Multi-disciplinary benches could be used if the
function was reposed in a tribunal. ,

98. | note that the Attorney General signalled some interest in this issuein a’
paper in August 2011. He noted the fact that the predominant merits review
jurisdiction in NSW is not the ADT but the Land and Environment Court (600

filings versus 800 filings).

99. Porifofio Arrangemients. If an integrated tribunals service and structure is

to be developed, presumably the portfolio responsibility will be given to the
Aitorney General.

100. | would warmn, based on my experignce as head of the ADT, that the
history and culture of the Attorney General's department (DAGJ) is that of &
‘Courts Services' department. Uniil the arrival of the Guardianship Tribunal a
few months ago, the ADT was the only tribunal (in the frue sense) that it
serviced. DAGJ staff are understandably heavily focussed on the court
system, and in particular the management of the criminal jurisdiction. 1 think
there are many different demands involved in organising and running
tribunais, and implementing the values that underpin their creation, as
compared to those that apply to courts especially criminal courts.

101. [ think itis critical that any Tribunals Service not be merged into the
Courts Service of the department, though there would need to be lialson and
co-operation between the two. It should aperate as a separate unit at least for
say the first five years of any new super tribunal arrangements. There would
also need to be consideration given-to the extent to which NCAT has budget
and managerial autonomy, as is seen in Victoria and the Commonwealth.

102.  Apart from the above issues there are many important machinery
issues and equity issues that need to be addressed in any merger. They
include: appointment practices; the length of terms of appointment especially
for full-time (career) members; the management of renewal of appointments;
complaint systems; regular and independent review of remuneration;

appraisal of performance and professional development.
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103. | am happy to expand on these commaents at the Commitiee's public
hearings if desired.

Judge Kevin O'Connar, AM
President, Administrative Decisions Tribunal of NSW
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MERGING TRIBUNALS: SOME REFLECTIONS

Kevin O'Connor AM*

| am happy to share wilh you teday some of my experiencas and thoughts on the subject of
appropriate fribunal structures and measures designed to increase efficiency and cost-
effectiveness, the issues being examined in the review-being undertaken by the ACT

~ Department of Justice & Community Serwces | have read with interest the speach given by
your Chief Minister on this subject in 2004.1

| have had two exposures tc this subject, as head of the Fair Trading Tribunal of New South
Wales (FTT) between 1999 and 2001 and as head of the Administrative Decisions Tribunal
of New South Wales (ADT) from 1998 to the present.

In contrast o the position that now prevails In Victoria and Westemn Australia, there remain
several separate major kibunals in NSW — in order of volume, the Consumer Trader and
Tenancy Tribunal (the CTTT, 60,000 filings a year, of which 45,000 are residential tenancies
filings), the Mental Health Review Tribunial {9,000 matters a year), the Guardianship Tribunal
(7:000 matters a year) and the ADT (1,100 filings a year). The Land and Environment Count,
which has Supreme Court status, deals with planning matters — a jurisdiction typically
located in tribunals in other jurisdictions (2,800 filings).

For comparison, the Victarian Civil and Administrative Tribunal (VCAT) (which covers all the
Jurisdictions mentioned except for mental health) had 89,000 applications for the year ending
30 June 2006 (66,000 being residential tenancies ﬁlings). One interesting difference in the
case of the new WA State Administrative Tribunal is the fact that residential tenancies was
kept separate and left with the Local Courts, having regard to the scale of the State and for
reasons of accessibility.

Disadvantages of merger

The main criticism that is made of amalgamation of tribunals has to do with the risk of loss of
a specialised, fine-tuned response to the community need that the tribunal was created to
address. This view was rejestad by a NSW Parllamentary Committes which examined the
Jurisdiction and operatlon of the ADT and looked more generally at merger issues. |t
reported in 2002.2

The criticism has some other strands to it. One goes to a common feature of tribunals as
they have been created in the past - the multi-member bench combining legally-trained and
community members, Some critics see the multi-member bench as the defining
characteristle of a tribunal and the one that.marks it out as different from a court, The lay
members often, as you know, have spedcialist expertise. ‘

" Paper presented at a Councit of Ausiralasian Tribunais/Australian insfitute of Administrative Law
Sominar, 22 September 2006 by HH Kevin O'Connor AM, President, NSW Administrative
Decisions Tribunal
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| am not as wedded to the need for universal or near-universal multi-member benches. In
my view there are categorlgs of work irt tribunals that can safely be left, at least most of the
time, to a single member.

There is one major exception — profassional discipline. Here the bench at final hearing
should be multi-member and comprise a legally trained head, a member of high standing
and integrity from the relevant professlon and a community member, ideally with a consumer
prolection background. There should be provision for the addition of a second professional
member if the complexity of the competence issues raised by the case warrants it.

My attltude that single member benches will often be sufflcient is conditloned significantly by
my experience as an occasional hearing commissioner with the federal Human Rights and
Equa! Opportunity Commission in the peried 1989-1996 (when | was a member of the
Commission as Privacy Commissioner). In my view, HREQOC dealt with cases arising under
the federal anti-discrimination legislation in an exemplary way, using well-qualified hearing
comriissioners who sat alone. There was a listing discretion allowing for multi-member
panels, and this was exercised for some cases that were of a landmark kind (especially in
the disability discrimination area). The reasons of the late 1970s that led governments to
prescribe mult-member benches in. equal opportunity matters are not, in my view, as
relevant today. Similar arguments ¢an be mounted, it seems to me, in relation fo other
jurisdictions including the protective jurlsdictions.

Stalutes can, it seems to me, give guidance as to the kinds of cases where it might be
appropriate to have multi-member pansls without prescribing them across tha board. This
approach, obviously, will produce savings and efficiencies as compared to an approach
which mandates mulfi-member panels.

There is a risk in an amalgamated fribunal environment that there will be a loss of identity
and status for the pre-existing saparate fribunal. In the case of tha ADT, | wilnessed this
sense of loss especially on the part of some of the members and staff that had been
responsible for the work of the Legal Services Tribunal. There were also sentiments of this
kind, not so widely shared, among members and staff of the former Equat Cpportunity
Tribunal. There is, ne doubt, | think, that some loss of profile affects tribunals of the kind I
have mentioned in the event of amalgamation.

Attention has fo be given by the amalgamated tribunal to dealing with this change. Publicity
materials, internet sites and the like have to seek to maintain clarity as to what matters can
be brought to the Tribunal, Internal arrangemernts must ensure that appropriate separation
of identity, culture and practice is maintained.

Advantages of mmerger

The major positive for the community in an amalgamated fribunals service is the commen
point-of-éntry, The United Kingdom development is very interesting in that the creation of
the common point-cf-entry has been the first initiative.  The amalgamation of the hearing
tribunals themselves is being left to a later stage of the process. So we see a Tribunals
Service being created, separate from the Couris Service, with over 3,000 staff and offices all
over the country.

The benefits that can be achieved through commen infrastructure, commen electronic
platforms, co-ordinating tralning and the like are obvious.

Most of the affected members, especially the lawyer members, in my experience, have
welcomed integration of tribunals, with the praspect that they might be given the opportunity
to work across a variety of jurisdictions. In the case of the ADT, we have members who
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previously enly did legal profession discipline work also sitting in retail leases cases and
revenue cases. They enjoy the diversity of work. Wa have membars in the General Division
who sit on freedom of information matters, privacy matters, occupational licensing matters
and guardianship matters (we have a review jurisdiction in relation to decisions of the Public

Guardian and the Protective Commissioner). Some of them alse sit in tha Equal Opportunity

Division. :
Portfollo focation

In my view it is highly desirable that Iarge; amalgémated fribunals be housed in the Attomey
General's (AG) or Justice partiolio.

Historically, the Aftomey General’s porffolio has had as Its primary responsibility within
government the administration and management of courts. There is, in my view, a much
stronger tradition of understanding and practice in the Attornay General's portfakio in relation
fo such mafters as the need to respect and uphold- the Judicial and decision-making
Independence of judicial bodies, including tribunals. :

As you know, the process choices of courts and tribunals must alse answer to the law as it
has been developed in the higher courts in relation to procedural fairness. Somefimes
procadural faimess requirements are at cdds with the views of public service administrators
as to the appropriate process. These matters have to be addressed In the setting of budgets
and the provision of appropriate registry and member support facilities. In my view, this set
of dilemmas is well understood in the Attorney Genaral’s portfolios within which | have had
substantial experience (Victoria, the Commonwealth and NSW,

The AG's portfolios usually have well-developed protocols in place around such matters as
representations by disappointed parties to the Minister and the Depariment over the
handling and outcome of cases. [n my view, these conventions are not as well understoad
in the hon-AG's portfolios of government. '

Itis no surprise to ime to see that the major reforms now taking place in the UK provide for
the housing of the integrated tribunals structure in the Justice portfolic — the Department of
Constitutional Affairs. This is the choice that has been made in Victoria and WA.

Ancther danger that can be avoided by having tribunals, whether amalgamated or nof,
housed In the one portfollo is disparlty of treatment of frlbunal functionaries in relatlon o
remuneration and other conditions, whether they are members or registry staff. In New

South Wales, there are varations across porifolios in members’ fees and in the

remuneration paid to senior registry persennel. Disparities should be avoided in relation to
Tribunal members and registry staff that cannot be explained In differences in complexity ar
gravity of the work,

Judage head of merged tribunals

This has been the pattern in Victoria, WA, the UK and, in the instance of the Commonwealth,
the AAT. In NSW there are judge heads at the ADT and for the Madical Tribunal (both
District Court). The Land and Environment Court (LEC) has Supreme Court status and a
judge head. The LEC has a number of other full-time judge members.

Having a judge head assists, | think, in coniveying to the public that a significant (evel of
practical independance from Government is present in the organisation. In the case of the
ADT, | have as fulltime Deputy, another judicial officer who is a magistrate. In addition a
number of the Divisions have judge heads — the magistrate is head of the Equal Opportunity
Division, and acting judges head the Legal Services Division and the Retail Leases Division.
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The Revenue Division is headed by a Senior Counsel and | head the General Division. So it
can be seen, | think, in these arrangements, that the key members of the Tribunal are likely
to he seen as people possessing real independence.

Apnointment and renewal of members

Perthaps the most contentious issues in the operation today of tribunals in Australia

surrounds the appointment and renewal of members of tribunals.

Non-renewal is the most critical issus. Rumours abound in the. world of tribunals that certain
non-renewals of highly regarded, full-time members in recent years were for no befter
reason than that the particular minister found their decisions on matters affecting the
particular government to be unwalcome. :

As it happens, at the ADT non-renewal is not such a prominent issue, for the practical
reason that the only full-time members are both judicial officers with tenure - myself, a
judge, and my depuly, a magistrate. With two exceptions, our part-time judicial members
and non-judicial members are used on an occasional basis, So they are not very concerned,
in terms of financial impact and their career, over whether they are renewed or not, Nor have
there been any nen-renewals of a controversiai kind.

On the other hand, when | was at the FTT there were 8 full-time members and, as well,

several part-time members whose principal occupation was working for the FTT. (The
successor CTTT, bringing together the FTT and the Residential Tenancles Tribunal has
many more full-time members.) The fulHime and key pari-time members of the FTT were
often lawyers who had givan up other careers to become fribunal members. Age-wise they
were commonly in their 40s or early 50s, with 15 or more years post-admission experience
and at a point in their career where if they were not renewed they might have considerable
difficulty in finding other equivalent rewarding and satisfying work., They deait with cases
which sometimes involved the portfolic Department as a party, and there was a risk that they
might be intimidated in how they dealt with cases invalving the Department by the prospect
of nonrenewal.

Tha renewal process needs, in my view, to be much more transparent than it has baen in the
past. Permanence and continuity should be fostered in the case of legal members and other
members who are appointed because of their professional experlise. It seems to me similar
considerations apply to fractional full-time members, or part-time members who give a high
propertion of their time to the work of the tiibunal, The issues are not so pressing in the
case of sessional members who are called up only on an occasional basis.

In my view, if a member has been appointed to & full-ime post and performs satisfactorily
{by reference to measures that are known to the member and ultimately interpreted by
someone of credible independence, perhaps & refired tribunal head) the government should
be obliged to reappoint.

If there is a downtum in the business of the tribunal, or a restructure, as occurs in the case of
a merger, there should be clear protocols over dealing with existing members, especially the
fulltime members and the slgnificantly-involved part-time members. . They should be
continued at the same leve! unless there are proven performance grounds for non-
continuation. If for budgetary reasons, it s decided to continue with a [esser number of
members, those that are not reappointed should receive some compensation by way of exit
package, honouring the principle that such appointments are ordinarily intended. to be
renewed. In the instance of the changeover from the FTT to the CTTT there were no exit
packages for non-renewed full-tivie members. Thelr kerms were simply allowed lo expire.
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It seems to me there can be a greater margin of flexibility allowed in relation fo the
appeintment process than is allowed in the renewal process — but basic practices such as
public calls for expressiong of interest for members should be followed in connection with
high-volume areas of work, followed by selection interviews leading to a recammendation.
On the other hand, it remalns desirable, 1 think, to allow to continue the traditional system of
confidential invitations being extended in order to obtain individuals of particular distinction
{say, a retired judge) or to meet a need in a highly specialist or complex area.

Administration of tribunal

The administrative arrangements, as | discern it, in the case of the Commonwealth AAT and
the WA and Victorian super-iribunals, invelve conferral of ultimate administrative and
management responsibility on the |udge head. Below the judge head, there is 2 CEQ who
has overall responsibility for the running of the ragistry funétions. These organisations run
separately from the portfolio Department, though obvigusly, they must continue to deal with it
in relation to budget allocations and some infrastructure issues.

The NSW AG's model is a differant one with the Registry functions of courts and tribunals
being administered direclly by the Department. That means that the Registrar of the
Tribunal has a dual reporting line to the Department and the head of jurlsdiction, the required
one being to the senior officers of the Department.

The head of jurisdiction,. under this model, must therefore liaise with the head of the
Department over issues that might involve a difference of view, and at times the Registrar or
CEO may find themselves in a difficuit sifuation. These are merely. of course, introductory
comments to a difffeult and contenticus discussion.

As for my own situation, the ADT is a small tribunal. It has 12 registry staff. 1t does not have -

the scale, as | see it, o warrant separation of the management function from the AG's

Department. | suspect any amalgamation in the ACT, given the population differences

between NSW and the ACT, is likely to produce a tribunal with a retatively small number of
registry staff. In my view, it is desirable in dealing with small units of staffing to have the staff
connected to a broader institutional structura so that lhey have ready access to promotmn
and other work opportunities. .

Registry structure

The ADT does its business through a single registry. We rotate the staff through different
aspects of operation every few months — counter and public enquiries work, initial
registration of matters, listing and co-ordination of members for hearing, issuance and
registration of orders, publication of decisions (including uploading to the intemef). We do
not have sub-registries matching the Divisions. We have not sean that as approptiate given
the smallness of the number 'of staff, and the ease with which the staff can share knowledge
with each other as to the differences in procedure and practice that we do have for dufrerent
classes of business.

In bigger rmore high volume tribunals, It seems to me to be inevitable that cne would have
sub-registries. For exampls, if there was a mega-tribunal in NSW, there would at the |east |
think be sub-registries for residential tenancies, home building claims, retail lease claims,
consumer claims, professional discipline, merits review and protective matters.

Appeal panel within the merged tribunaf

A unigque feature, | think, of the ADT as compared to other merged tribunats in Australia and
the Commonwealth AAT is that it has an appellate tier, - Most Divisional decisions are
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appealabla to the Appeal Panel. In addition the Appeal Panel has an extemal appesls
jurisdiction, and has been given jurisdiction to hear appeals in relation to guardianship and
estate management orders (orders usually made by the Guardianship Tribunal, and
sometimes by the Mental Health Review Tribunal and Magistrates). For the year ending 30
June 2006, we had filed 82 inlernal appeals and 17 external appeals.

Initially, | was not convinced of the desirability of an intemal appeal tier. | tended to the view
that tribunals should, essentially, be trial-type hodies, with appeals golng out to the courts. |
was also concerned that the Tnfroduction of an appeal tier created another way station on the
way to finality. In the Instance of merits review mattars, it is usual for the agency to have
dealt with the matter twice (original decision, internal review dacision). We have had cases
that have gane to the primary leve! of the Tribunal; the Appeal Panel level and then to both
tiers of the Supreme Court. This is excessive on any view.

With the exception of the professional discipline area, | think the Appeal Panel has proved to
be useful. The Appeal Panel operates in a low cost and informal way, as compared to the
situation that might apply If an appeal had {o be taken to the Supreme Court, Many matters
have been resolved at the Appeal Panel level and the rate of further appeal to the Supreme
Court is low.

The right of appeal to the Appeal Panel has now been removed In the case of legal
profession discipline matters. | have asked that it be removed In respect of the other
discipline jurisdictions we have. To avoid double-handling by the Supreme Court of legal
profession discipline matters, | try to list a judge member (by which | mean a judge of District
Court status not a maglstrate) to sit at trial level In sericus cases, so that any appeal will, by -
virtue of provisions in the Supreme Gourt Act, go to the Court of Appeal. | try to do the same
wherever possible with the Appeal Panel,

Costs awards

1
One of the usual characteristics of tribunal legislation is that the courts' costs-follow the-
event rule is not applied. [n the ADT the rule basically is that each party bears their own
costs unless there are "special circumstances' that warrant an order. Merely losing has not
been seen by the ADT as sufficient to provide a 'special circumstance, :

| have, for some time, been an advocate of tribunal statites taking a moere fine-tuned

approach o the costs issue. While | agree with the 'special circumstances' philosophy, 1

think the statute should give reasonably detailed guidance as to the kind of eonduct that

might attract a costs order and deal with Issues such as offers of compromise that were

better than the final orders made against the offeror. We have a commercial civil disputes
Jurisdiction — retall leases disputes — and the pressure has been consistent there from

successful parties for there to be an automatic order for costs. Some of the Refail Leases
Division decisions have tended to give weight o the contention that because of the

‘commercial’ character of this litigation there should perhaps be a greater preparadness to

award costs. But we have remained firm that a costs-follow-the-event philosophy is not to

be embraced. While aither party to a lease can initiate proceedlngs the usual pattem is

retail shop lessee-in-difficulty bringing proceedings (to retain possession, or alleging some

form of misconduct that has damaged their business) against a lessor, who usually is a

major shopping centre ownar. .

[ have seen the VCAT provisions as dealing well with the costs issue, though | probably
would not be as fixed as those prowsmns are in relation to the procedures to be followed
around offers of compromlse
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Legal representation and agents

" Limitations on legal representation are sometimes found in tribunal statutes. In my view legal

representation should be aliowed, perhaps with a ‘reverse leave' proviston — a right in the
Tribunal to remove the legal representative. |1'am not convinced of the need to bar lawyers
in, for example, small consumer claims, The respondent, especially if it is a corporation, will
appear through an experienced officer, who somslimes will have legal qualifications. In my
view, the bars on lawyers tend to disadvantage one-time applicants to a greater extent than
respondents, who often are repeat participants with the advantage of experience in dealing
with the tribunal.

Where a ]i:arty seeks to appear through a lay representative, there should be.a requirement

" to apply for leave to appear. There should also be some power in relafion to managing
persons who are introduced into the preceedings as McKenzle frlends. In large, merged -

tribunals there may need to be provision for special classes of lay representatives to be

allowed fo appear as of right —~ such as building experts and planning experts, for those .

jurisdictions where typically professionals of this kind have appeared.
Litlgants in person

In the ADT the typical paradigm is unrepresented applicant versus representative
respondent. Some unrepresented persons have dysfunctions of various kinds. Some create
great difficulties for the management of proceedings. Some are pursuing so many
applications against a particular respondent that relations between the two sides are near or
at breakdown. These experiences are, of course, common in many tribunals and the courts.

| think thought needs to be given to the kind of support or assistance structures that are
available to registries and members, as well as the unrepresented party, to ameliorate these
difficulties. There needs, | think, to be some form of duty solicitor or other type of assistance
arrangements built info the structure. This kind of facility can, of oourse. be deployed in a
relatively effective way in a larger tribunal environment.

Conclusion

I have sketched some of the issues that arise when considering the merger of tribunals.
Tribunals have been seen by governments for the last hundred years as the preferred
means for dealing with many types of disputes. Tribunals are seen as offering more
practical and more flexible case-handling and decision-making procedures than the courts.
They are often seen as the placs to locate the primary determination of new legal rights (for
example, the equal opportunity laws and appeals against administrative decisions). They
have grown up ad hoc. In my view thoughtful merger can lead fo significant gains in the
professionalism, accessnblhty and independence of tribunals,

Endnotes

1 AIAL Foruri No 43, 34

2 Parliament of New South Wales, Committee on the Office of The Ombudsman and the Pollce Integrity
Commission, Repoert on the Jurisdiction of the Administrative Deglsions Tribunal (November 2002), see esp.
42-44
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Council of Australasian Tribunals (NSW Chapter)
Annual Conference 2007

Friday 11 May 2007

Super Tribunals or Specialist Tribunals: is there a best
model for the delivery of quality administrative justice

- Judge Kevin O'Connor AM
President, Administfative Decisions Tribunal of New South Wales

Today's presentation is to an extent in the nature of an update and supplement to-a
paper | presented in September 20086 in the Australian Capital Territory to a joint
COAT/AIAL seminar (and is now published in AIAL Forum No 51 (November 2006)
at p 33). The ACT Government is undertaking a review of fribunals with a view to -
considering their merger and the creation of a multi-jurisdiction fribunal. The seminar
was held as part of that process.

The paper covered the following topics:

(1} Disadvantages of Mergers
(2} Advantages of Mergers

I then dealt with a number of issues of impertance which can arise in both for _
specialist tribunals and merged tribunals, but tend to receive more altention whan
merger is being considered. These are:

{1) Portfslic Location
{2) Judge Hsad
{3} Appointment and Renewal of Members
(4) Administration of Tribunal
(5) Registry Structure
(8} Internal Appeal Tier
. (7) Costs Awards '
(8) Legal Reprasentation and Agents
(8) Litigants in Person

| have attached the Canberra paper. | will not repeat all its contents here.

Today’s audience includes, of course, members located in NSW from both State and
Commonwealth tribunals. As this audience will be well aware, fribunals are confined
in the Commonwealth context to the ‘nonjudicial’ segment of Commonwealth
administration. The Commanwealth bar does not apply to the same degree to State
tribunal structures, with the result that ‘non-judicial’ decigion-making and judictal’

decision-making (using the Commonwealth Conslitution's typology) can be housed in
the one structure.

The topic to which | have been asked to speak today draws a distinction between a
‘super tribunal’ and a 'specialist tribunal’.
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‘Specialist’ Tnbunél | associate the term “specialist tribunal’ with a tribunal that
‘works in a closely confined area of law and the decision-making is govamed entirely
or substantially, by a single statute.

There are a number of large, specialist tribunals in NSW. They incltidé:
= the Mental Heakth Review Tribunal (9,000 filings in the last reporting year)
= the Guardianship Tribunal (7,000 filings)
o the Workers Compensationbommission (10,500 ﬁling.s-)
s the Motor Accidents Service of the Motor'Acbidents Authority {7,000 filings_).

Thera is also a host of separate small 'specialist’ professional discipline fribunals,
most conspicuously in the health sector {for example, Medical, Nurses, Qccupational
Therapists, Psychologists, Dentists, Pharmacists, Physiotherapists, Chiropractors,
Podiatrists, Optornetrists), (A Parliamentary Committee in 2002 recommended that
State profassional discipline tribunals be transfetred to a separate Professional
Discipline Division of the ADT. There has been rio action on that recommendation.)

* There are several public service discipline and promotion appeals tribunals.

‘Multi-durisdiction’ Tribunals. These are tribunals that do not have the singularity of
identity found in specialist ribunals. They have numerous primary statutes to
interpret and a variety of categories of dispute. They usually have List or Divisional
arrangements. The Consumer, Trader and Tenancy Tribunal and the Administrative
Decisions Tribunal both fit the description ‘multi-jurisdictional’ tribunals, though,
measured by filings, they are vastly different in seale - CTTT 60,000; ADT 1,100.

The CTTT remains, essentially, a tribunal focused on consumer-trader and landlord-
tenant issues. Most, if not all, disputes are of a private law character involving the
application of a mix of common law principles derived mainly from the law of coniract
and statutory provisions oriented towards the protection of consumers against unfair
dealing. The ADT has, arguably, a more diverse legal character in that it has a public
law side and =z private law side, together with an appeal tier that hears internal
appeals and some external appeals.

At the Commonwealth level, | see the Administrative Appeals Tribunal as a large
multi-jurisdictional tribunal {8,600 filings). There are, as you know, some major
Commonwealth merits review tribunals that stand apart from the AAT; and might be
described as specialist tribunals. The most prominent instance is the Migration
Review Tribunal and Refugee Review Tribunal {a single crganisation) (8,000 filings}.

‘Super Tribunal’. The term ‘super fribunal’, as | understand it, is used to describe a
level of amalgamation of tribunals that goes further than what has ocourred in New
South Wales. It refers to a structure in which is housad all, or virtually all, of the
fribunal functions of governmant.

The Victorian Civil and Administrative Trbunal {89,000 filings) is the paradigm
example in Ausfralia. |t housas in the one organisation jurisdictions covered in New
South Wales by the CTTT, the ADT, the Land and Environment Court and the
Guardianship Tribunal. Its administrative review function includes the hearing of
applications for review of traffic accident compensation decisions made by the
transport accidents compensation agency. The main State tribunal functions which
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stand outside the structure are workers compensahon mental health review and
several original profess1ona| discipline jurisdictions.

The new Westem Austrahan State Administrative Tribunal (WASAT) is best
described, in my opinion, as a multi-jurisdictional tribunal. It does nof have the
degree of coverage to amount to a ‘super tribunal’. In 05-06 it had 5,200 filings, and
the principal categories were 'guardianship and administration’ 2,400 and
‘commercial tenancies {retail shops)', 1,500. WASAT does not include building
cantract disputes and residential tenancy disputes. | understand thal the view was
taken in WA that it was more practical and expedient, because of the spread of the
Stale, to leave residential tenancy dispules where they had traditionally been — with
the Local Court system.

in the common law world, the other structure normally seen as a “super tribunal’ is
that being created in the United Kingdom. This is the ultimate super {ribunal
development, bringing together all the major tribunals in a unitary system of
government with a population moere than double that of Australia's. (In a much
smaller unitary jurisdiction, New Zealand, a similar deveiopment is under
consideration.)

The UK tribunals have mare than a millien filings a year. Thay include the Asylum
and Immigration Tribunal, the Emplayment Tribunals, the Information Tribunal, tha
Lands Tribunal, the Criminal Injuries Compensation Appeal Panel, the Social
Security and Child Support Appeals Tribunal and the Transport Tribunal. A staged
approach to integration is occurring.. At present the registries attached to each of the
separate UK tribunals are being combined into a single agency — the 'Tribunals
Service' (3,000 staff affected). The ageney is to be separate from the Courts Service
and located, like the Courts Service, within the Department of Constitutional Affairs
(the UK equivalent of our Attorney General's Department).

Behind the common entry point there will be separate pathways to the different
tribunals which for the time being are to maintain a separate idenfity. In the longer
term the intention is to reduce the number of separate tribunals, moving to Divisional
structures with an Appeal tier in line with the Leggatt report recommendations. To
assist in the process of integration and harmonisation, the position of Senior
President of Tribunals has heen created. In addition, there are centralised
mechanisms dealing with the appointment and renewal of tribunal members, as well
as their fraining needs — the Judicial Appointments Commission and the Judicial
Studies Board. The UK Council on Tribunals, which has existed for almost 50 years,

is an umbrella policy advisory hody lhat Is also playing a co-ordination role in these
developments.

Whal is the Best Fif?

-As | noted in the conclusion to the attached paper;

Tribunals have been seen by governments for the last hundred years as the
preferred means for deafing with many types of disputes. Tribunals are seen as
offering more practical and more flexible case-handling and decision-making
procedures than the courts. They are often seen as the place to locate the
primary determination of new legal rights {for example, the equai opportunity
laws and appeals against administrative decisions). They have grown up ad
hoc. In my view thoughtful merger can tead to significant gains in the
professionalism, accessibility and independence of tribunals.
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There has been a tendency an the part of those who advocate the maintenance of

~ stand-alene, specialist tribunals to depict a multi-jurisdictional or a super tribunalas a -
place where the disfinctive features that have contributed to the success of a

specialist tribunal will be lost, This is an obvious possibility that must be garefully
addrassed in the design and operation of a multi-jurisdictional or super tribunal.

We now have several years' experience, in the case of VCAT, of a super fribunal that
has had to deal with these concerns. As best | can tell from the distance of NSW bt
with the benefit of a close acquaintance with many of the senicr members and staff of
VCAT as a result of my connections with Victorla, it has worked well and it has
addressed the concarns that | have noted sat:sfactonly through its Divisional and List
structures, and its Sub-Registries.

Ameng.the keys‘to the success of VCAT were:

» the strong policy planning that preceded its creation, drawing in particular on
the experience derived from the operation of the State AAT between 1984
and 1998 and on the experience of a specialist tribunal opened in 1995 that
had used a number of innevative procedures, the Victorian Domestic Building
Tribunal,

*» the budgetary support which accompanied its establishment, and

« - the strong leadership from the founding President, Justice Kellam and the
founding CEO, a highly experienced and much respected Courts
administrator, John Ardlie, marked by such practices as having a firm policy
on listing and adjournments.

Clearly, a merged tribunal must have a federated lype of structure. It is important to
provide the level of specialisation in listing, practice and procedure required by the
complexily or gravity of each of its jurisdictions. Itis important to differentiate,
appropriately, in case management techniques and the use of alternative dispute
resolution techniques. ' The structure must be able to respond quickly to urgent
matters. In high volume lists, it is important to separate cases into streams ranging
from 'summary’ to ‘complex’. There should be a careful exploration of the extent to
which matters can be dealt with by default orders not requiring the attendance of the
applicant party. My understanding, for example, is that residential tenancies
jurisdictions routinely have a high rate of ‘no shows' by respondent tenanits, but there
are differences in practice around the question of whether a formal hearing must be
convened attended by the applicant landiord for the obtaining of an order.

Ore concern of the critics of merger that | have seen as having strength relates to
the possibility that high volume categories of business may define the tone or style of
the merged tribunal. in the case of VCAT, for example, 66% of its filings are
residential tenancies filings. In the: case of the CTTT, 75% of its filings are residential
tenancies. The ADT is a small tribunal in volume terms, and we have not been
exposed to this possibility.

The gravest danger to the success of a multi-jurisdictional tribunal or & ‘super
tribunal’ is lack of budgetary support. In the case of VCAT, it was provided with a
well-planned, well-located city building as its headquarters, which it then purpose-
designed. It has visiting arrangements with courts across the State. Courts in more
remete locations of the State have video conferencing facilities. lts fit-out included -
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the installation of a modemn automated recording system. Itis able to provide the
parties at a directions hearing with an immeadiate typed version of directions.

Another concern of the eritics of merger relates to the diminution of the use of mulii-
member panels. As | argue in the Canberra paper attached, In my view there are
many situations where it is satisfactory to sit one member, There are other situations
where it is highly desirable or essential that there be additional non-legal members,
such as experts or comimunity representatives. These matters can be dealt with in
the governing statute, or by providing principles in the statute to guide the listing
discretion.

At the Commonwaalth levelin Australia and in the UK there are structures outside
the: environment of major tribunals that contribute to their success. 1 have menticned
the UK Council on Tribunals. A somewhat similar rote is played at Commonwealth
level in Australia by the Commonwealth Administrative Review Council. There is no
similar structure in NSW. (A recommendation of the 2002 Parliamentary Committee
repart in NSW was for the creation of a NSW equivalent to the Commonwealth
Administrative Review Council. It has not heen actioned.)

TFhere are other aspects of the administralive arrangements in the UK that contribute
to the success and standing of its tribunals. As noted earlier, the UK bodies which
cover judicial training and judicial appointments also provide these services in

respect of tribunals. There is a high degree of visible independence in the process of
appointment of tribunal members in the UK. -

In New South Wales, the Judicial Gommission has disciplinary and education
functions. Its disciplinary role covers judges and magistrates, and it has a seminar
and conference program of some quality aimed at the courts. It has no mandate in
respect of tribunals. Tribunals are net seen in New South VWales as a fourth ‘arm’ of
the legal system in the way that is apparent in Victorian arrangements. In Victoria,
meetings of, and with, heads of jurisdictions routinely involve the heads of the three
courts and the President of VCAT.

Broadly speaking, | think that the case for merger outweighs the case for maintaining

- stand-alone specialist fribunals that work in a single statutory enviranment. New
South Wales has moved down the path of separate multi-jurisdictional ribunals with
the creation of the CTTT and the ADT. Gonceivably, there could be a further
collapsing of the number of separate tribunals in NSV with:

= Professional Discipline Tribunais housed fogether, perhaps as was suggested
by the Parliamentary Committee in 2002, as a Division of the ADT,

+ a Protective Tribunal having separate guardianship and mental health
streams,

and, perhaps more problematically,
¢ a Personal Injuries Compensation Tribunal (a proposal to that effect put
forward by a Legislative Council Commitiee in December 2005 was rejected
by the Government in its rasponse issuad in July 20086).

To move beyond this level of mtegratmn to the creation of a super tribunal, as | see it
there needs to be -
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commitment in government to locating the fribunal functions of government | in

. the one porifolio,

the creation of a separate specialist administrative agency to service the new
siructura (as in the UK and de facto in Victoria),

attentlon given to adjacent support structures re1at|ng to appointment,
training, complaints and discipline, and

finally and most of all, an appropriate budgetary commitment.

While these are all significant challenges, | have three principal reasons for favouring
substantial merger of tribunal functions, whether or not they go as far as a super
tribunal in the VCAT or UK sense:

-

the benefit to the community of having a common entry point to the tribunal
system, even though necassarily there will be several pathways aﬂerthat :
point,

* the benefit to revenue that flows from the efficiencies that can be achieved

through commeon platforms and processes, and

the professional benefits to members and to staff that can be achieved
through having a larger organisational envirgniment, with the diversity of
approaches that will bring to the culture of the tribunal.

These factors should all contribute to an improvement in the ‘delivery of quality
administrative justice’ as compared to stand-along, single statute tribunals.




