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PETER BREEN
SOLICITOR & BARRISTER

MBE Business Service Centre
164/78 William Street
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14 December 2007

Ms Christine Robertson

Committee Chairman

Standing Committee on Law and Justice
Legislative Council

Parliament House

SYDNEY NSW 2000

Dear Christine

Thank you for your letter dated 13 November 2007 and the opportunity to make a
submission to the inquiry into the prohibition of the names of children involved in
criminal proceedings.

You kindly forwarded with your letter copies of the terms of reference and section 11
of the Children {Criminal Proceedings) Act 1987. However, | note that section 11 was
amended by the Children {Criminal Proceedings) Amendment (Publication of Names)
Act 2007 to provide for the publication and broadcasting of names of children who
were adults in 2001 and whose names were previously published.

My position is that privacy laws are inadequate in Australia, and while | support
freedom of speech and the important safeguards of a free press, the pendulum
appears to have swung in favour of the principle ‘publish and be damned’ to the
detriment of all citizens, including children. Ironically for the press, the courts
recognise the deficiencies in our privacy laws, which make defamation laws in
Australia much more restrictive of free speech than other common law countries.

Publishers appear to have no clear or uniform understanding of the operation of laws
to protect the publication of the names and images of children. For example, on 17
May 2007, the Daily Telegraph published an article titled ‘Why we can’t tell you the
full story’ which was a story about a new appeal granted to a woman who murdered
four children. To publish the woman’s name, the newspaper said, would be a breach
of section 11 of the Children (Criminal Proceedings) Act 1987. Other newspapers



found no difficulty in telling their readers that the name of the woman was Kathleen
Folbigg who was convicted in 2003 of killing her four children.

To provide another example, on 19 July 2006, the Daily Telegraph published a front
page story in bold headlines ‘THROW THE BOOK AT HIM’ accusing me of breaching
section 11 of the Children (Criminal Proceedings) Act 1987 for using the names of the
juveniles convicted of crimes against Janine Balding in 1988 contrary to the
provisions of the 2001 amendments to the Act. And yet the Daily Telegraph had
published the names on at least seven occasions since 2001.

A story on the front page of today’s The Australian gives wide publicity to the identity
of the ten-year-old child who was gang raped at the Aboriginal community of
Aurukun on Cape York. A photograph of the child and her father gives lip service to
the need to protect their identities with blacked-out sections of their eyes and nose.
But blind Freddy would be able to recognise the pair from the sections of their faces
not blacked out and the photograph illustrates better than any words the contempt
for the privacy of children shown by the print media in Australia.

The ban on publishing the names and photographs of juveniles is for their own
protection when, hopefully, they become adults and leave their criminal ways behind
them. It also protects surviving family members of a deceased child. In my opinion,
the ban should be extended to include children who are accused of civil wrongs, such
as the child ‘Timothy’ who was identified by the Daily Telegraph on 19 May 2007 as a
bully in civil proceedings for compensation of his victim.

On this occasion the newspaper may have been acting within the letter of section 11
of the Children (Criminal Proceedings) Act 1987 because the legislation applies to
criminal and not civil proceedings. But it seems to me the spirit of the law has been
breached, and the Daily Telegraph appears to have little regard for the consequences
to the child and his family of such appalling negative publicity. It is not difficult to
imagine the bad behaviour the publicity might cause.

For the record, it is morally wrong to publish the photograph of a child who is
accused of bullying at a time when he was too young to form the criminal intent to
commit a crime. As an adult on the straight and narrow, Timothy will be mortified to
find his childhood photograph on the front page of the newspaper, even if during a
weak moment, his parents or guardians gave their consent.

Please call me if you need further information. Copies of the newspaper articles
referred to in this submission are attached for ease of reference.

Yours sipcerely

PETER BREEN



¥ 2T

Inside and online
Daily Telegrap

NEWS-BREAKING SITE
STATE OF ORIGIN
ONLINE SPECIAL

DECLARE WAR ON
THE CANE TOADS

See NSW's secret weapon:
Micro grub that Kills toads
( ORLD

Our great new section

Law List at
www.dailytelegraph.com.au/nsw act

' Sydneive '

sLiftout sPage 55
Sport
M Why rugby officlals refuse to

discipline Lote Tuqiri P78

W The Origin raokie who has become
Queensland's public

¥ yPagalgy -

Sydney Corfidentici

e il Happy feat for
iy  Animal Logic

. I TV networks
4 second scramble
to sign FiFi Box
W Kylie Minogue's
New York show

It search
Business 24 Letters 2021
Classifieds 62 Sport 71-80
Comics - 59 SuDoku 59
Crosswords 58 TV 79
Editorial 18 Voteline .2
Fuelwalch - 21 Weather 6o
History 57 What'snews =20
Horoscopes 59 World 15
hragisa
TABFGFn Starts Page 27
- wwhidailytelegraph.com.au
Forecast cemisragco
Min-Max Min=Max
Sydney 15/23  Neweastle  12/24
Liverpool  11f25  Gosford 12f24
Penrith 12f25 Wollongeng 13/23
Richmond  9/23 Katoomba 10/18

Wednesday Lotto-
1 513, 35,45, 19, 47 Suppsaz, 44
Special offer
Seven-tay home delivery:. "
§6o5aweek
To subscribe, cafl 1.890,05_ 2552
Sero o orvisit o A
- wwwr dallytelegraph.com.ag -
emis and conditians apply. for full details,
visit ourwebsite. s

ly Telegraph Siinday Telegtaph

Children’s killer

can now appeal

By LISADAVIES Court Reporter

A WOMAN has heen granted a
rare second chance fo face a jury
after a court yesterday declared her
case was still alive, .

A legal provision brought in since her
trial now prevents The Daily Telegraph.

- from detalling her name and her crime,

All this newspaper can say is that the
38-year-old was convicted in 2003
of killing four children fn the Hun-
ter Valley.

She had previously exhausted all
avettues of appeal.

A Supreme Court jury found her
guilty of murdering three children, aged
& months, 10 months and 19 months.

She was also convicted of the
mansiaughter of another child, aged
just 19 days.

Originally senienced to a maximum
40 years jail, the woman has since had
it reduced to # minimum 25 years —an
extra five years to be spent on parole
upon her release. )

In a surprise move [ast year, the
Court of Criminal Appeal was asked to
decide whether the case could be reop-
ened amld revelations a juror may
have carried out internet research
during the trial.

In an apparent juror “irregularity”,
the court heard the case went before a
Sheriff’s Office Investigation bhefore
being ferwarded to the Supreme Court.

An emali had been sent to a member

Why we can’t tell you the full story

THERE Isareason why The Dafly
Telegraph can not publish the identity
of this woman—the law. .

The NSW Government enacted
legistation in 2004 preventing the
publication of anything which could
lead to the identification of children
connected tocriminal proceedings in
this state. .

The ban under section 11 of the
Children (Criminal Proceedings) Act
1987 extends to vietims, thelr siblings,

and witnesses. It even includes those
vietims who are deceased.

‘The lawis also retrospective —
meaning it even stretches to include
old cases already familiar to the public.

‘The media cannot identify the victims
ofabhorrent and notorious crimes such
as the abduction and murder of a nine-
year-old Eydney schoolpirl the 1980s —
and would even have been prevented
from publieising the Lindy Chambetain
caseifit had beenin NSW.

of her legal team advising of this
development on the day she jost the
appeal, the court heard.

“The allegation was that a member
of the jury may have researched the
appellani’s personal and family history
on the internet during the course of
the trial,” Justice Peter MeClellan
said yesterday.

The woman's barrister Bret Walker
5C said this was contrary to the trial
Judge’s “warnings and admonitions”
and meant his client had been denied a
fair trial by an impartial jury,

Juries in any eriminal proceedings
are firmly warned not to carry out any
investigations of their own and only to
Judge the case on the evidence pre-

sented to the court. Justice MeClelian,
along with Justices Carolyn Simpson
and Virginla Bell, ruled the CCA did
have jurisdiction to reopen the appeal
and ordered the Issues be fully fleshed
out at a substantive hearing. .

The woman, who was on bail
throughout her irial, remains in cus-
tody and did not face court yesterday.

Outside the court her lawyer Peter
Krisenthal said he would deliver
s client the news in person and
predicted she would be “very happy”
with the development,

The malter was adjourned {0 May 31
to decide Issues for argument and set a
hearing date.
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By BRUCE MeDOUGALL

NEW educatlon chief Michael
Coutts-Trotier has become the public

teacher in the state to discuss their
concerns personally with him,

Mr Coutts-Tretter, appointed to the
$387,000-8-year director-general job
Just four weeks ago, is working on his
replies to 80,000 emails he sent to
teachers in 2240 schools across NSW,

The extraordinary move has so
impressed one teacher that he has
asked the director-generat to lunch
with him in the city. Students, too, are
having thelr letters answered In per-

Intercepted one bureaucratic res-
ponse — to a request for tnore re-
sources —and put his own touch to it,

schools’ champlon by inviting every .

sonalterms by Mr Coutts-Trotter who .

Era of openness . . . Michael Coutts-Trotter meets Sydney Secondary College students yesterday. Picturs: KRISTIMILLER

Education chief’s personal touch

His appointment last month was
plagued by controversy because the
paosition was not advertised.

But by yesterday as he turned
student for a day at Sydney Secon-
dary College's Blackwattle Bay cam-
pbus in Glebe, he was rapidly winning
over the crities.

College principal Doreen Wiison
sald schools were looking forward toa
new era for the Government educa-
tion system. “Everything has been so
guarded in the past... this [personal
involvement]l has wmever happened
before,” she sakd,

Mr Coutts-Trotter, who s visiting
five schools a week on a whirlwind
tour of duty, sald feedback so far
showed teachers wanted to know who
was leading them and what priorities
he was setting,

“They want somone ic take an

- interest, whose name is known in the

staff rooms, who will promote public
education and be an advocate.”
Asslduously taking notes wherever
he went yesterday, the DG read
passages from a play in an English
Extension class and mixed with stu-
dent leaders during a coffes break.
Ee promised more Information, pre-
viously kept secret by achools, would
be released. "We are looking at what
more we ¢an do, rather than media
organisations [and individuals] seek-
ing it under Freedom of Information,
Prime Minister John Howard's
office yesterday confirmed private
schools as well as public schools would
be required to release more data
under the next Commonwealth-State
funding agreement from 2009,

HE DALY TELEGRAPH, www.dallytelegraph.com.ar Thursday, May 17, 2007—2

Police join
video check

POLICE are investigal-
ingtheleaking of a COTV"
video of an allegedly
drunken Hawkesbury
councillor to & Sydney
radio program.

‘The foolage of Deputy
Mayor Sonia Phillips
apparently stumbling dur-
ing a late-night Christmas
party was given to 2GB
morning host Ray Hadley,
who described its contents
to his listeners,

Hadley has been en-
gaged in a long-running
feud with Ms Phillips,
dating back to when she
was mayor In 2004, when
she reportedly spread
incorrect rumours about
the broadeaster and one
of his children.

Council acting general
manager Ray Fabril is
understood to have told
councillors on  Tuesday
night that police had
been called in to investi-
gate the leaked footage.

happiness
is limited

WE'VE never felt bet-
fer abont the economy,
but we're not glving the
Government eredit for it.

The monthly Westpac/
Melbourne Institute
consumer sentiment sur-
vey released yesterday
Jumped 7.5 per cent in
May to its highest level
since the survey began in
January 1475,

Waestpac attributes the
sharp rise to a positive
reaction to the Budget,
low unemployment and
the lkellhood that Inter-
est rates are going to
remain unchanged for
the rest of the year.

This s despite polis
showing no post-Budget
Jump in popularity for the
Howard Governiment.

The latest Newspoll
survey, taken Iast week-
end after the Budpet,
showed Labor’s two-party

preferred support —
based on flows at the last
election . — rose from

57 per cént to 59 per cent
with the Coalitlon down
twe to 41 per cent.

However, the Westpac
survey shows Treasurer
Peter Costelle’s Budget
lifted the spirits of the
Government’s backers.

i found sentiment
among Coalition voters
soared 10.1 per cent, with
Labor supporiers happy
with & rise of 4.9 per cent.

Mr Costello said his job
was to keep people at
work, pay off debt and
make sure the budget
was balanced,

Democrats
back AWAs

AUSTRALIAN Demo-
crats are siding with the
Government against La-
bor’s bid to eliminate indi-
vidual work contracts.

Partyleader Lyn Allison
yesterday said they would
not Join Labor's campaign
agalnst Australian Work-
place Agreements.

“We. disagree with La-
bor In terms of wiping
out altogether individual
agreements ke AWAs>
Senator Allison said.

“It makes no sense to
ban these. contracts as
they are one of a suite of
options central to a mod-
ern flexible economy.”

The four Democrats
would vote with the Coali-
tien in fhe Senate to keep
the WAs, meaning
Kevin Rudd — were he
elected PM — would have
to wait for the arrival of
a new Senate in July 2008
before being able to push
reforms through,
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|sgraced MP underi mlr fo naming killer

$1 Inc. GSTCF

se days urrour INSIDE

THROW THE

BOOK AT HIM

By JANET FIFE-YEOMANS

DISGRACED newly-independent
MP Peter Breen is under investiga-
tion and risking criminal charges
over his sick book, in which he sald he
loved two of Janine Balding’s killers.

Mr Breen was dra.ma.tically forced to quit
the ALP yesterday after The Daily Tele-
g’raph revealed the shocking contents of his

ook and Premier Morris Iemmna asked the
Attorney-Greneral's office to step in.

He also refused a request from the ALP
to apologise to Ms Balding's family.

The Crown-Solicitor’s office is now in-

vestigating whether Mr Breen broke the
law by naming two of Ms Balding’s
attackers, who were juveniles at the time
of her murder in 1988,

In his book on the case, Mr Breen names
one of the convicted murderers, B, and also
W, who was convicted of abducting and
raping Ms Balding.

Publishing the identity of juveniles —
even when they are adults — carries a
maximum penalty of 12 months’ jail and a.
$5500 fine.

Mr Breen had earlier told The Daily
Telegraph he had advice from the

Continued Page 2

Pens are as mighty as a missile ... israeli girls write massagas on aﬂlllery shells bound for southem Lebanon yesterday

Picture: AFP

Middle East Crisis

What hope
for peace
in a hell
like this

WITH their hair in pigtails and
bracelets on their wrists, they could be
ordinary girls doodling away with
marker pens.

But instead they are scrawlng
inflammatory messages on deadly
missiles to be fired over the border
into Lebanaon.

"These Israeli girls have grown upin a
reglon accustgmed to violence — and
there seems little hope that the nexi
generation will embrace peace.

As more bombs rained across the
Middle East yesterday, the list of
casualties grew to more than 200,

Four more buses carrying 100 Aus-
trallans were trying to reach the Syr-
ian border last night, while a charter
ship capable of holding 600 was
expected to begin ferrying Australians
to Cyprus today.

FoH reports: Pages 4,5

DEADLY WAVE

TSUNAMI WARNING WAS NOT PASSED ON r14,15
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Why Nine chief
called it quits ».s

The accused bully , . . Timothy, aged seven, when the bullying happened

0 redlestate coma

The Saturday

egraphi

SAINTS
WIN AT

LAST

Where the
rain fell

By NEIL KEENE

THE family of 4 boy accused of belng
the chief offender in a landmark
bullying case has questioned the sense

~ of the vietim's $1 million payout.

The parents of Timothy told The Saturdsy
Daily Telegraph yesterday their son had been
porirayed as an evil bully who tormented

Benjamin Cox, despite the fact he was aged
only seven when the events took place.

Timothy, solely blamed for the bullying, had
himself been tormented by other students
and suffered learning disabilities

“The first thing we really knew about it was
when the principal called up three years later
and told us they [Mr Cox's family] were going
for victims of crime compensation,” Timothy’s
mether Cheryl said.

“Then, when Timothy was In Year 1), we had

Continued Page 2




