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SUBMISSIONS TO LEGISLATIVE COUNCIL SELECT COMMITTEE ON
BEHALF OF THE HOMICIDE VICTIMS' SUPPORT GROUP (AUST) INC.

2.1

2.2

3.1

BACKGROUND - The Homicide Victims' Support Group (Aust) Inc (RVSG)

The Homicide Victims' Suppor Group (Aust) Inc. was founded in June 1883, at the
Institute of Forensic Medicing at Glebe.

The group was established when the parenis of Anita Cobby and the parents of
Ebony Simpson were introduced to each other and they, with the stafl al the
institute, recognised the very real need for an organisalicn which could oifer
sounseling, suppert and information to families and friends of homicida victims
hroughout NEW,

The aims of HYSG are threefold

«  offerdng support, counselling gnd advice to families and;

«  educating the general public, professional bodies and Government
agencies about the needs of homicide affected families; and

o reform of various laws that impac on family members.

HVSG has a working partnership agreament with Victims Services within the
Altorney General's Department and the NSW Police Foree that enables them 1o
receive a nolification form of every homicide in NSW within 48 hours of a the
homicide cecurning. This then enables HVEG, the police and other services (© put
into place a comprehensive plan around supporting the surviving family members.

SCOPE OF THESE SUBMISSIONS

The scope of these submissions is limited to issues raised by HVSG and the
familias. They relate only to defendants who have been found guilly of
manslaughter by relying on the partial defence of provocation.

HYSG are grateful for the opportunily to provide comment to the Legistative Council
Select Committee (Legislative Committee) on the partial defence of provocalion,
HVSG are hopelul that the Legislative Council's inquiry wilt help push lowards an
aboiition of this long standing but highly cortroversial partial delence to murder.

At the end of these submissions is an Appendix which comprises saveral lellers
from families receiving support from HVSG who wanted to share their stories,
expafiences and frustrations with the Legislative Committee.

THE DEFENCE OF PROVOCATION

The defence of provocation in NSW is contained in Section 234 of the Crimes Act
1900 (Crimes Acti. Section 23A provides that provocation will be established
where:

(&) the acl or omission is e result of & loss of sell control on the pan of the
accused that was inducsd by any conduct of he deceased (intiuding
grossly insulting woids or geslures) towards or affecling the accusad! anc

{b) that conduet of the deceased was such as could have induzed an ordinary
parsan in the posiion of the accused to have so far lost sell contral a3 o
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have formed an intent to Kili, or to inflict grizvous bodilly harm vpon lhe
deceased.

3.2 The parial defence of provocation reduces what would otherwise constitute a
marder verdict fo mansiaughter, We note that the other partal defences 1o murder
under the Crimes At include excessive self defence and substantal impainment by
abinormality of the mind.

3.3 HYSG submits that the partial defence of provocation should be abolished for the
following main reasons:

{a} Discretionary sentencing for murder. Penalties available for murder in
NSW are no longer the death penally (abelished in 1985) and mandalory
life sentence (abolished in 1882). Consequently, the original rationaie for
the parlial defence of provocalion no longer exists,

i) Killing with intent. The archaic defence of provocalion partially excuses
and downgrades killing with intent {murder} to the lesser conviction of
manstaughier.

{c) Problematic legal test. The legal test used to establish a partial defence of
provocation is complex and difficull for a jury to apply. As a rasult, the
operation of the test may be Inconsistent and unprediclable.

() Community expectations, The rationale bshind the pariai defence of
provecation is oul of louch with community expactations. Saciely does not
accept that viclence with intent {o kil is an appropriale response o
provocalive behaviour.

4 PROVOCATION CASES

Intention to kiil

4.1 The partial defence of provocation can only be relied on by an accused when an
ntention o kil has been admitted. HVSG considers that aliowing the offence of
marnslaughter 10 be applied 10 a crime where lhere was a finding of an intention to
kill is unjust. 1t is particulariy difficult for foved ones of homicide viclims to accept
lhat, despile all the elements of murder’ being made out and an intention to kill
being admitted, the law allows 8 downgrading of the offence of murder to
mansiaughter,

4.2 A key reason for the abolition for the partial defence of provocation i other
jurisdictions has been the fact that the offenders intended {o kifl.

4.3 HYSG notes that when Tasmania abotished the defence of provocation in 2003 the
Minister for Justice, when iniroducing the bill inlo the Tasmanian House of
Assembly, staled that;

' HVSG note thal mandatory B centerces for the murder of paise officers remain see Seclion 198 Cames Act
1600 and afsa for cerdain oflences fsucr a3 mutder and drug trafficking) see Section 61 Crimey Seentayg
Prooadire Act 1983,

* Section 18{13a) of tng Crimes Azt provides [hat murgsr shall 5o faken 10 bave besn commaied
ar emisgion wich caused the dusth wis done wath reckiess ndifference fo human e or wilh krent © kil of
infiict geigvoui bodily harm

whers the go
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4.4

4.5

4.8

4.8

4.10

 Crinangi Goda Amendmen! (AL
Bpeech dated Thursday 200

“The main argument for abolishing the defence stems from the fact that
pzople who fely on provocation intend to kil An itention to &ill is murder,
Vhy should the facl that the kiling accurred when the defendant was acting
out of cantrol make a difierence? All the ingredients exist for the crime of
mutter.™

HVSES algo notas that Victoria abolished the defence of provecation in 2005, after a
Victorian Law Refonn  Commission report on  homicide defences (VLRC)
recemnmended s remaoval because of the “serous nature of the harm suffered by
the victim, and the fact that the person intended to kill or seriously injure the victim.”

Violence and brutality

HVEG submils that allowing a homicide e be partially excused is enlirely contrary
i the community's expectations that offenders will be appropriately sunisned for
the gravity of their crimes. Sentances imposed upon defendanis who successfally
eslablish provocation are grossly inadequate and do not refiect the gravity of the
crime which has been commitied. Some examples of inadequale sentences intlude
/v Borrer {2008] NSWSC 1421 (head sentence § years, non parcle pednod 6
years), R v Singh 12012] NSWSC 637 (head sentence B years, non parole pericd &
yearsy and R v Vulowic (No.3} (2012] NSWSC 211 (15 March 2012) (head sentence
4 years and, non parole period B years),

HVSEG is concerned about the number of successiul applications of provecation in
particularly viclent crimes. Il is morally wrong to allow a defence thal indicates that
s murdeter mavbe less culbable if he or she committed the act after being
nrovoked. HVSG s also concerned thal one of the main groups thal ralse
provocation in ther defence is men who kil patners o7 formear paringrs.

HVSG nole Kty J's dissentin Green v R [1997) HCA at 50 in which he suggestad
thal provocation condares violence "by people who take the law into their own
hands.”

indeed, in the mere recent case of R v Singlr the court acknowiedged that the
gravity of the offance was 'very significant.’ The court found no mitigating facters
and statad that iha defendant should recewve a ‘significant’ prison sentence Despite
thig, Singh succeed in establishing provacation and was only sentenced to a § yaar
non-parole pericd.

R v Singh illusirates that when provocation is established the counts may avoid
imposing barsh sentences even when the crime is particuarly grave. HVYSG note
MeClellan CJ's commants during sentencing:

“In all of the ciroumsiances, | am satisfied thal the offender must raceive 2
prison sentence for a significant pariod. | see no reason for a findmg of
special circumstances. | shall impose a non-parcle period of six yours with a
balance of e for lwo years.

HVEG submit thal a non-parcle period of six years for a homicide of this nature

ssems  particulady Eohl espscially given thal the maximum sentence  for
mansiaughtar is 25 years,

n of the Delense of Frovooeuon ) 8ill 2003 (Mo 15 Second Reading
Pharahy 3003,

* Bingh v R{2012] HEWSEC 37 5147
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The Victorian case of & v Ramage (2004] V5C 808 is another key axample of
lenient sentencing where provocation is established. Ramage, desgiie brutally
killing his wile and concealing the crime, received a ligh! sentence of only 8 years’
imprisonment.

Al the University of Sydney the Professor of Law and Criminology, Graeme Coss, in
his article "The Defence of Provocation: An Acrimonious Diverce from Reality”,
analysed the Ramage decision and suggested that, i the partial defence- of
provocation had not been avaitable, Me Ramage would likely have received a
custodial sentence of approximalely 20 vears (as opposed 0 8 years).

LEGAL TEST FOR PROVOCATION
The main problems with the test for provocation

wien the parial defence of provocation is raised by an accused, the jury has (0
apply & convoluted three-limbed fegal test. HVSEG submils thal the complexity of the
test has contributed, and will continue o contribute, lo unust oulcomes.

Eacn slaga of the test requires a different aspect of the accused or thek conduct 1o
be considered which makes the test conceptually confusing and difficult to apply.

The nature of the lest in NSW requires the jury to:

{a} consider wnat would be the ordinary person's percaption of the gravily of
the provocation (faking inte account characleristics of the accused), and
fhen

{b limit the characteristics to malurity only when considering e ordivary
parson's power o exercise self control, and then o finally,

(e consider whether an ordinary person could have formed an intent to kill of
cause grievous bodily harm,

These stages of tesling raise three cntical probiems;

{a) The applizalion of the lest demands a high degree of legal reasoning skiils
in considering only certain subject matter al a certain time and n a
particular way. Despite this, the test is to be applied by lay people 0 a jury

{by The abilty of juries to subsequently ignore the charactenstics of the
accused that they have been asked to previously considered is, arguabtly,
fimitad. The effect of this is thal the objoctive elements of the lest {that
remove all characteristic considerations) would be very difficult to preserve.

(ch The application of the ordinary person test is problematic i a multicultural
sosiety. HVEG questions whether the test can be faily and adeguately
appliad as it is difficult to conceplualise an ‘ordinary Ausiralian” against
which a jurer could realistically compare the accused hehaviour

§375738_(ITTALIDI0) 5
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5.6

ONUS OF PROOF
Gnus of proof essentlally rests upon the Crown

As noted, HVSG submits that the partial defence of provocation should be
abolished. However. if the partial defence of provocation were to remain HYSG
proposes that amendments to the current regime for anus of proel is raquired.

Under the current statutory regime in NSW, where thare is evidence of provocation
in a murder trial, the prosecution bears the onus of proving beyordi rgasonatie
doubt that a defendant was not provoked®.

HYSG submits that this is an improper imposition of an onus of proof and should ba
reversed. This would force defendants relying on the partial defence of nrovocation
to bear the onus of proving beyond reasonable doubt that he/she meets the
requisite etements of the defence.

There are three compelling arguments supporting the reversal of the burden of
proot;

(&) the need to reftect the rationale for the original change to the partial defence
of provecation which was developed in 1982 (to accommodale domestic
vintence kilingsy,

{b} the need to be consistenl with the onus of proof for oiher parial defences in
NSW,; and

() the need to keep the burden of proof consistent with the stawlory regimes
in other jurisdiclions.

Prior to 1982, the: defendant bore the onus of proving beyond reascenable doubt thal
hefshe was provoked. This approach reflected the common law position as
summarised by the High Court in Stinge! v The Queen™

“.. a defence of provecation ... falls fo be rasolved by referance lo the
varsion of evenls most favourable fo the accused” and " .. In o case whare
the evidence gives rise to a guestion of provocation, the onus lies on the
Crown 1o disprove provocation beyend reasenable doubt’ "

In 1982, amending legislation was introduced in NSW as a result of the
Government Task Force on Domestic Viclence making a recommendation {o
"sroagen the definition of provocation in order to make it more appropriate for
women vho kill in situations of domestic viclence ™

The amending legistation was designed lo more adequately address women who

kili as a result of long term abuse as opposed to addressing those who kil as a
result of a single act of provacation. Thae amending legisiation transferred the onus

Y Crimes (Homicide; Amendment Aol No. 24, 1383 INSW), s4.

“A71CLR 312 5t 1009,

T per Maszon OJ, Breanan, Deane, Duawson, Taohey, Gaudron and Moitugh AJ 8 318,

By mywr Beform Commission of NEW, Feport 83 (1057 Partial Delennos iy Murder - Frovecation mitd nlantials,
Chapter 7 20 para 2.5 avallakio 8t hilp @ 680 08w, 600 307l 08 onoe siRBILHE
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of proof Lo the prosacution, o disprove a claim by the defendant that the murder
was proveked”,

§.8 Despite the rationate for the change, there Is no corresponding limitation that
the partial defence of provocation s only to be raised in cases involving
victims of domestic violence.

6.9  HVSG submils that the current usg of tha partial defence of provecalion
undermings the intention of the change, as defendanis wiio are not victims of
domestic violence can rely on the same partial defence with the same onus of proof
as victims of domestic viclence,

Onus of proof {or other partial defences in NSW

6,10  There are two other partial defences in NSV which are used (o reduce a charge of
murder to mansiaughter; diminished responsiniiity and infanticide.

6.11  The partiai defenca of dimimshed responsibility’® requires that the defendart bear
the burden of proving, on the balance of probabiliies, that hefshe meels the
requisite efemnents of the partial defence’’.

6.12 infanticide can be brought as a charge or raised a partial defence 1o murder. Where
infanticide is ralsed as a defence to murdsr, the legistation does nol specify
whather it is the prosecution who must disprove, or the defendant who must prove,
that the gefenca is established,

8.13  Similarly, as there is no clear reason for the burden of proof to be reversed in the
partial defence of provocation, it would seem consistent with other partial defences
in NSW if, in a provocation defanca, the burden of proof rests with the gelendant,

The position in other jurisdictions

8.14  Queensland and the Northern Territory stili have a statulory regime for the partial
defence of provocation and they bath place the burden of proof on the defendant™.

§.15  Further, i Queensiand, there is a separale parlial defence 1o ba used m cases of
domestic violenca™. HVSG belisves ihat the statutory regime in Queensiand draws
the appropnale distinction between victims cof domestic abuse wiling thelr abusers
and murder committed outside the confext of domestic violence.

516 HVSG submits that, if NSW is fo retain the partial defence of provozation, the
burden of proof regime should remain with the defandant. This would ensura that
NSW is consistent with the remaining jurisdictions.

? Law Reloun Commission of NSV Fupod 83 (1997} Partial Dolences fo Murder - Provosation and infanticlt,
Coaptar 2, avaiable gl hip e oo new goy anfire nslinanes/RATCHP?

“ Crimes Aot 1960 (NSWS, 5523, 234

Y nmos Aot 100 (NSWS sEIMZY R v Purdy (1982 NSWLR §84; B v Tumgnako (15571 84 A Cim R 149 a1
158150,

¥ Gouln Ausrslia reliss on lhe common law position.

t

* Craninal Coun 1859 1OLD), ss30alT), 3048,

126 FERAR SUONIIONGSS



7 CONSIZERATION AT SENTENCING ONLY

s

A HYSG subimits that ancther reasan why the parial defence of pravecation should
be abolished is that that evidense of provocation can already be taken into acoount
during sentencing.”

T2 Section 21A{3){c) of the Senlencing Act 1998 (NSW) provides ihat & miigaling
factor in delermining the appropriate sentence for an offence is whether the
offender was provoked by a victim. By confining the consideration of provocation to
sendencing, the probability of securing a murder conviction over manslaughter ig
greater, a resull that will fikely have a significant impact on viclims' families.

7.3 HVSG notes thal the 1998 Model Criminai Code Officers Committee'” conciuded

that it was more appropriate o deal with questions of culpabiiity, including svidence
of provecation, during sentencing.

7.4 Tasimania abolished the partial defence of provocation in 2003™ shortly followed
by Victoria in 20057 Provocation can now only be taken into account as a faclor in
senlencing in both Tasmania and Victoria,

7.5 HVSG argues that N3W should follow Tasmania, Victonia ang Western Ausltralia in
abolishing the partial defence. The efemenis of the crime that indicatle provocation
shouid be left for consideration during sertencing only.

1.6 indeed, when the amending lagislation was intreduced to parfiament in Tasmania
the Minister for Justice stated:

"Another reason (0 abolish the defence is that provocation is and 2an be
adequalely considered as a factor during sentencing. Mow that the dealh
and mandalory lile imprisonment have been removed, provocation remaing
as an anachronism, '

Concern about double conslderation of provocative elements

17 HYSG submits that the consideration of provoking circumstances by the courts in
both downgrading an offender's crime and during sentencing arguably prevents the
proper administration of justice.

78 in the matter of Simgh v R the offender had the benefil of provocation as a patial
delence to the kiling and again as a factor considered during sentencing  Chief
Justice MoCleltan at Common Law noted that he was "satisfied that the aclions of
the deceased were provocative and were sulficient to have ocoasioned an ordinary
person in the offender's position 1o have lost lus self-control™.

o 1095 INSW: gZ1A.

Qee of the Randing Commitize of Allormeys General, Mods! Crmmal
Code - Giscussion Paper - Chagter § - Fatal Offaricss Against the Poraen, June 1988, 103

S Criminal Code Amandineat (Alioktion of Dolarce of Provosation} Asl 2003 {Tasmanizs

Y Crimas (Homiide) Aol 2005 (G

¥ Criminal Cotde Amendrent {(Aleltion of the Delenss of Pravosation § Bl 2003 (Mo 151 Secsnd Reading
Sposch dated Thursday 20t March 2003,

W 3012] NSWSECT 837,

¥ Crimos {Soatonsing Procedure) A
AR
¥ woded Criminat Code Clficers Co
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Parlicutarly relevant is the judgment in Tyne v Tasmania® wherein Justice Blow
oullined that, where provecation is raised as a mitigating factor the following should
be considered:

“the nature of the provocation, its saverily, its duration, its tming i relation
to the killing, any relevant personal characterigtics of the offender.. and the
exient of tha impact of the provocative conduct on the offender”,

Consideration of provocative clements at sentencing only is less problematic

HVSG submits thal the complax and problematic three-limbed test {or provocation
further supports the notion that it is more appropriale {0 consider the glements of
provocation by a judge during sentencing only. Al the sentancing stage courts are
able lo take a more foxible approach to determining whether there is sufficiant
provocation in a particular case (o justify a reduclion in the offender's sentgnce,

The VLRC seemingly supports this position, as avidenced by its conclusion in ils
report on homicida defences In 2004 which stated that:

"Factars thal decrease a person's culpabiiity for an intentional killing should
be taken into account at sentencing rather than form the bag’s of a separate
partial defence.”

In its report the YLRC nated that the fest for provocation is conceptually confused,
complex and dificuit for juries to understand and apply. In comparison, taking
provecation inlo account during santencing only is less problematic as the judiclary
is able io consider and apply all of the salient facts of the case duing ther decision
making,” Given fhat members of the judiciaty are required fo justify their decisions
where uries are not, the public can also he fully informed as lo why provecation
was a miligating factor in a particular inslance™.

HVSG also submits that the consideration of circumstances mvolving provocation
during seniancing is more appealable than a determination by a jury that the partial
defence applies.

As such, HVSG argues that greater safeguards are afforded by allowing judges to
give weight Lo provocation as a mitigating factor during sentencing than by requiing
a jury to consider and afternpt to fulhl the limbs of a complicaled test

OTHER AVAILABLE DEFENCES

NSV currently retains a numbar of partial defences to homicide that reduce murder
to manslaughter in addition to provocation. They include, excessive seif-catence
and substantial impairment by abriormality of mind®|

These partial defences operate in addition to the full defence of self-defence™
which provides that an offendar s nol criminally responsible for an offence” i the
offender "carries oul the conduct constituting the offence in seif-defence”.

e

i
-~
i

51 15 Tas R 221,
torian Law Reform Commession, Defances fo Homegis: Finul Roport, October 2004, 75

e

i

fiey, M, "Provacation Geting Awey vilh Murder?, Vol 11}, 2008, Oueensiand Law Sludent Ravien
i

M Cnmes Act TR0 INSW 4

 Cames AT 1900 (NSW), $234.
¥ orimas Aci 180G (KB 3414
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©dugict Commigsion of New S
for example R v Chant {2
{or example R v Bod {2001
lor example K v Lynch 00 NSWSED 952,
{or axarmple K v Marlow {20

M San,
¥ g,
¥ g,
* Gpe,
 gop,

B
S,

lor example R v Ladhi {20
for example R v Lovell [2
for example, Singh v R IR NESWSED 837, Molla v R{1GTT 138 CLR 681

 See, for example Srees v 71557 791 CLR 234 R v Buan (urreported, 28 Cotober 1867,

HYSG submils that, in genuinely provosalive ciroumstfances, other full or partal
dafences already exist under both legislation and the commen law and therefore
sre not reliant on the partial delence of provocation. Furlhermare, provotalion hag
been upheld in arguably spurious circumstances, such as non-violent homoesexual
advance and “grossly insulling words or gestures” This is iilustrated in R v Milja
Vulevic {No 4) (2012) NSWSC 212 where provocation was established in
circumstances that involved a "sustained stabbing altack” on a deceased who had
aflegedly "provoked” the accused through insults and words. it is important (o note
that there was no wilnesses 1o the alleged provocalion (insulis) in this matier,

Tha Judicial Commission of NSW's report titled "Partial Defences to Murder in New
Soulh Wales 1880 - 2004"% demonstrates that the padial defence of provocation is
generally overwhelmingly in circumstances of viclent physical con rontation.
However, wa nole that the following acts have also been held to be "provocativi”
conguct in NSW for Ine purposes of section 23, These include:

{aj previous domestic violence allegedly committed agains! the offender by the
deceased™

by violence allegodly commilled by a deceased who is a non-intimate family
member of fha offender’™;

(o} non-intimate "mate-do-male” vislence allegedly cecurring  between the
offender and the deceased™,

{d} famifial or non-familiaf sexua! abuse allegedly committed by he deceased

+ < . : . . "E‘k

against the offender” or an intimate of the offender™

(e} iimate relationship confrontations  {such as lhe deceased's alisged
invidelty™ or the oreakdovwin of an intimate reiationship between (he
deceasid and the offender™®); and

{f homosexual advance(s) allegediy made by the deceased loward lhe

offender®.

HVSG submils thal in many of the circumslances listed above, a range of
alternalive defences may be available, Indeed, self-delence or excessive seil-
defence may be appopriately available in cases of wuly provocalive circumslances,
such as domestic viclence, violence against a family member, severe "male-lo-
mzle” vinlence and sexual assault or abuse.

by circumstances of prolonged or severe domestic violenee or sexual abuse, an
offender may be adle to eslablish an “"abnommality of mind arising friom an
underlying condition”, such as post-traumatic stress disorder, depression, severe or
borderiine parsonalily disorder.

2%
Gy
NBWEG 583 Ry Vanderses (2003 NGWEC 915
HEWCCA 487,

HNSWSC 1130 R v doronen (1855 REWEE 823,
| HENBE 1058,
NEWSC 1427

[ I Tae

L
i

SSWLOAY,

Ry Jacky funreported, 10 June 1593, NEWICAL
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¥ Legisiative Counclt Belea! Cor
the Porkial Delanco of Provo

MHVYSG feel comforiable that in the absence of the panial defence ¢of provocation
there remain well eslablished alternative defencas that provide an appropriaie plea
in genuingly provocative circumsianceas.,

AN QUTDATED PARTIAL DEFENCE

It is widely recogrised thal the defence of provocation has been surrounded by
confroversy and dehale since its inceplion.

The defence of provocation was eriginally developed as parl of the common Taw
doctring and arosz as a defence to murder i the 17th and 18lh centuries™ &t a
trne when murder was punishable by death, It is believed thal provocaten as a
defence was developed to provide some concession to the human failings of those
who lost self control and were being convicted of murder and facing he ceranty of
the death penafty,

The law of provosalion was developed in a sociely that was very different to that
which we live in teday, when duels were commonplace and where men openly bore
arms and engaged in ‘sudden and serious violence™ in the defence of one's
honour. Sccietal norms and values of the time permitied cedain calegories of
uniawful conduet 1w fall wilhin he grounds of provocation. These categonies were
based on the notion that *breaches of honour, such as an assault Upon a persen of
the commission of adultery by a man's wife”™, were commonpiace and justifiad "an
angry retaliatory response™,

During the 218t cemury, commusity valuas have changed dramaticaliy. rowevar,
the defence of provesation is stilt available and used as a parlial defence (5 murder.
HVSG contends that "kiling is never justified as a reaction lo provocative
conduct™ and that provocation no longer aligns with conlemporary sociatal values,
cather it is an anachronism. ™

The existence of provocation as a partial justification or excuse was "inextricably

. linked wilh the desire to mitigate against the harshness"™ of the death penally. Now
that the death penaity and mandatory life sentencing for murder have ail but been
abalished,™ so too sheuld the defense of provocation.

RECOMMENDATIONS

HVEG submits il is time that the partial defence of provocation i5 abolished 1o
anable the Stale (o fully pursue justice for victims of homicide and their familiss.

In summation, HVSG recommend that
{a) The partial defence of provocation ba abolished.

ruttae Brigfing Paper, Dofonce snd Partiad Defencas o Homveide! Balery 616
ation {luly 2012 al ph.

¥ Siesson CJin R v Muy Ky Chey (1590 72 A Com R 1 al 1]
" Legisistive Counzi Selec! Conwrltes Griafing Paper, atp &
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v Konar PRCOZINECA 153 a1 1178

Vislanian Law Relsrm Comemisson, Dofencas to Homigids, Floa! Report {2034) atp. 24
0 onote nat mepdatory e s
TG0 anid also for cerln offennes [Guch as murder and drag tralfickong) see Section 51 Crimes Senten

tences for the murder of police oficers ramain sz Seclion 168 Crimes At

Procedure Act 1858
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(£} Cvidence of provocation to be considered as a mitigating factor duting
suniencing oy,

& in ine alternative, if the parlial defence of provocation is relamed:
{i) the onus of proof should be reversed, and
{ii} the parial defence of provocation shouid only be used in speciic
and serous circumstances. Mot 1o be used for dreumstances that
involve insulling words or gestures.

10 SUMMATION

This compleles the submission pepared on behalf of the HVEG,
FHVSG would like to thark you for the opportunity 'o contribute to this inguiry.

Henry Davis York (HDY) have prepared these subimissions on behalf of HVSG and
the family members and laved ones of persons who have been killed HDY is very
proud of this unique and longstanding pro bono parnership and is very grateful for
the opportunity to provide pro bono legal services {o HVSG.

Should you have any further questions, please contact Martha Jabour or Jilhan
Mitford-Burgess on the numbers balow.

Martha Jabour Jilian Mitfard- Bufgdss

Executive Direclor Pro Bono Goe-ordinator and lawyer
Homicide viclims' Support Group Henry Davig York

{Ausl) inc 44 Manin Flace

Level 1, Suite 1 SYDNEY NSW 2000

238 Church Street +81 2 0847 5423

Parramafta NEW 2150 diltian_mitforg-burgess @y .com.ay

+G37 8833 8413
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Appendix
Latters from family members involved with HYSG

. Telephone conversation with Tony Darkovski on 8th August 2042

. Letter from Jaspreet Kawr dated 1 July 2012,

. Lelter fram Ron [atton dated 28 July 2012,

. Lelter from to HVES marked PRIVATE AND
CONFIDENTIAL dated 31 July 2012,

5. Teiephone conversation with Helen Hagenson on 8 August 2012,

e R

TRELE IR 0 Ea i ety 1

dm



Re: Victim: Tony Darkovski - § August 2012

Comments from Dragan Razmovski, {first cousins twice removed, cuituraily referrad
to in Macedonian as Grandfather}

Dragan and Suzanna Altiparmakova (sister) were both very upsel and very
shockad thal the cffender was given such a small sentence, they expaclec
ionger for the crime he committed.

The wounds were shocking, he was stabbed five times and the offender had ne
wounds,

The offander had been provoking Tony, not Tony provoking the cifencer. The
offender tuld lies.

Dragan is angry that the offender got mansiaugiter instead of murder.

Fe described the situalion as very difficult and very sad.

He believes the offender should be serving a lengthy senlence as he is violent
and has a viokent history.
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FHE ATTENTION OF THE LEGISLATIVE COUNCIL SELECT COMMITTEE

Fam Jaspreet Kane, Tam weiting this letier for my deceased sister, Manpreet Kuuy. We are four
ststers and one younger brother. Manpree! was the third daughter of my parents. Manprezl was
eider than me, Manproet was a very charining girl, We hotl grew apy together in Lndia, My
mother passed away m 2006, | came o Australia first; one and half years kaer Manpreet came
1o Austratia. Manpreet and Chamanjot both stodied Tmernational Frglish Langaage Svstem in
Inctia. Manpreet was abou! to come to Australia on her behalf onty, but while stugving 1ogether
they both fell in fove, While studying their teachier recunusends them that why don’s froms one
of you go on student visa and other will o on dependent visa, Afler some tine they both 1alked
with their parents that they are in fove and s to et smazied,

Afler some days, ChamanjolUs parents miet with my father and asked Tor the marriage of
Manpreet and Chanmnjot. My fither was bit hesitnul abont this proposzal becaase Manproel wis
alder then Chamanjot, but Chamanjot and his parenss said we don’t bave any probiem. Then my
inther agreed Yor their marringe. Chamanjot’s fonily decide tiar Manpreet will zo on sinden
viga and Chamanjot will po on dependent visa, Chamajor's parents said we don’t have any
seney, Manpreet's father will have (o spend all money for their expenzes (Manpreet™s caliege
fees and awlures). My father agreed, be said Twill avange all money, My father was runining
very sinalt basiness, JUwas very Biard Tor Bing to atrange ol that maney but he agreed, My Gaber
and our whole family know how my Tather arzanged all that money. My father spent money iy

thedr sponsership as well,

Manpreet and Chumanjor got married on 187 Seprember 2008, She veas really very happy tor
getting myrried, Dwas non able 1o atend hermartiage because | lad mniversity exams in Svdnay,
Manpreet come on 29 Tanuary 2009 in Australia on student visa, Due 1 some reasons
Chamanjer’s visa was defuyed. Manpreet was lving with me in Sydney, Dwas really very happy
to see Manpreet in Sydney. We both were studying in the same eollepe i Syduev, We both
used 10 po 1o eollege together every day. Chamanjor came on 127 May 2000 to Svdnev. While
Chanrangot was in India, Manpreer was missed hiny foo nueh, She was cagerly waiting fur hint

Atter hiv arvivid they started o Hive together, Chamaniors behuviour was straight away chapped
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afier arviving in Sydney. Manpreet stavied complaint 10 me about Chamangos behaviour, When
Pt B | atse feel that be is not behaving like e was behaving in ndia, his behavioar was
otatly changed. D was thinking that his main motve wis 0 come 10 Austratia, bovpuse s
parents were ot able o spend money 1o send him Australia. He was not in Jove with Manpreet,
bus Manpreet foved him wo muoch,

Chamanjot was not working much; Manprect was working as well as stedying, Chamanjor wies
always stspicious of Manpreet while she was talking on phone or while some thme she got Iate
by 5 or 10 minles. Sometimes wains got in late, that's why Manpreet ot fare o reneh Donte bay
Chamasjor slwitys stae! ligining on these small matters. Clismanjot did aot even Hhe when we
botir sisters were tafking on the phone. I my father called her (rom ndia then also Chamanjor
did not ke it

In August 2009 Chamanjol physwaity beat dMangr cet while they Hved in Homebush: hanpres
had some marks o her face and wan T et Manpreet in the city and she was erying and showed
e those nwarks aed she toid me that last night Chamanior beat her, §said 10 her, ot's go o the
police statton, wo will ledge complaint ugahsst Bim, bul she said don’t warry, fie is my
fesband and one day le will be good man and he will understand the relanonship of husband
and wife, Whenever they had a fight she always told me. Manpreet wissa very loving ind cormg
wirl.

Now the vase is provoeation - in this case where i3 the provocation” I the courte Chamangol
safd fast night Manpreet 1eld him that [ oever fove yeu, 1only love the gty name eailed Pregt
and Chantangor said afler Bstening 1o this Cwas out of my mind and §don’tknow hew ali this

happened . So where is the evidense of this conversation”? Deceased 3s net alive. Whae is Prreet?

Where is the evidence of Preer? tasked o he crown proseeutor and deieetives did vou tind that
gy 1o whom Manpreet had altaie? Did you find anything [tom Manpreet's phion revards that

she vaas trlking with Preet? They said we don’t have any evidenze and we do nat find unv puv
from Manpreet's phone records, and we don’t kinow who this gy is. Chaminjol & ard s gy
Preet is i Sydney, so i heis in Sydney, why detectives could not find him? Chananjol wis
iving i all these mattess. Su how you can say s s the case of provecanon. Chaman ol said

my brotber-in-fiw spoke with Bim over the speaker phone from Balia and sl sbosse
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language, so where is the evidenee of this conversation? They didn’t teke any stitemant of my
brother-in-law, How eourt and dury believed on Chamanjor's siatement’? Clanmanjol sail,
Manpreet and her father told bim several times that they will Rick him out frim this couniry, so
again same question where is the evidence? Did they ask 1o my father i be said 1o [
words or rot? They 100k the statements of my father and sister [rom back home is Tndia bt the
crown did net shew them in the court in front of Jury.

The Jury just aceept all his lies because they were notshown all the evidence 1o prove he died, 10
Chamaijot was out of his mind then how conid he ren away, how he was teliing with his
mother affer this meidem? Chamanjol spoke with his mother for approximately 200 ntinites
after this incident, from the park which is ourside of his house, While he ran nwiy he hud his
passporl with him, this matter was hidden Trom the Jury, I he was out of his asined, bow condd
he tsink to fake his passpert with him when e away? He withdrew money from different
ATM’s before he came home and murdered Manpreer, Why did he withdraw money. He kaew
what lie was poing 10 do, Chamanjot was caught in Melboume, it person is ont of aviad how he
can ansnze all his? These matters were also bidden from the vy that e was ¢aogiy in
Melbourne,

As per e doctor wilngss, the doctar said Manpreet had more than 22 cuts on her bady. Dostor
said she got them i self defence. 1f Chamanjot was owt of his mind how come he il several
times? Chamanjol siit MarpreeCs throat eight times, this shows he was in his control. While
their Bousemates were knocking on the door, Chamanjot said frons inside, brother Fwill opun
the door in two or tree minutes, 1 the person is oul of his mind, how can he speak so ealmiy
white doing this? This case is dota provocation case. Chamanjot said his parents speid ail their
life savings, he was again lving, | have all the receipts that my father spent all that money, |
Bave gives all receipts o e crown bul they were nol showe in the cowrt voom, | den’t know
why all these matters were hidden from Jury.

What Chamanjo! ssid in the court room - everything was secepted. Withow any proof and
evitdence, how it is possibie ooaccept what be said? This 5s not justice for my sister snd nty

whole tanuly,
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Fasked the DPP fawyer, con we reappeal Iin this case?? He said we have 28 days 1o think cither
appeal oF nol. But adler o fow days be said we can’tappeal. Why can’s we appeal iy this case?
This case was all about Chamanjol’s lies.

IUs iy humble request to yon all, i you can dig out this cuse and Bnd cut sometlung to appeal,
becanse everytiing was hidden and the Jury belioved only his lies, Dwant justice. Only six yers
imprisenment for take someone's life. 1T v of provocation was abolished in some states why
aotin NSW?

I this is the Taw of NSW, then anybody can kil someone beeause they know if they say in the
court, 1 lose my selt control, they will get out afier three or four vears then ane day crime will
be it very high fevel. Now any man knows o say that his wift said, | do not love you Fam
o 1o lenve vou and he will et away with minrder and only po o prizon for a saiad! number

of years,

Thinks and regards,
Fasprect Ko

AR
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Hi Martha
Just i few comments on the subjeet of provocation in a murder for the NSW Pariiament
inguiry on the Partiai Defence OF Provecation.

According to the laws of physies w every action there is an equal and opposie reaction
in the case of & provocation, reactions will vary aceording o the poson, thelr
uphringing, cducation, culture and redigion,

Some cultures und religions will endosse murder on the basis of some insult oy
provocation that relates w the cullure or retigion. The law should not favour cultural or
religious fctors to condone murder.

We live in a modern secular state poverned according to sthe principles ol democratic,
elected representative government where the value of the individual is of paramount
importance. For a life to be taken beeavse of some insuit or oflence against a person's

family or faith will only undermine our demoeritic institutions,

Murder vietims were individuals whose Tife and {vrure had been mken away and there i
a0 wiry that a provocation, any provocation fustifics murder.

Provocation is an act of provoking that stirs o person to anger or inctes un aeHon oy
response. Provocation ¢an stir o anger, reseniment, or iritation which can aruse,
immu..._ stimubate or cause & response,

In the case of murder, | eannot accept that provocation coukd or should be a delence for
an act of murder te the extent that it allows a person who hus commitied a murdcr o
have a reduced sentence ar even have the charge reduced o manslaughter. The basis of
this upnmm iy that if the law continues 1 po down this path it is in danger of
enceuraging more murders and more lack of sell contral within the commuity beennse
progressively the tacties used to defend those charged with murder are diminishing {e
value of the [He of a persen wio has been mundered.

We lave entered a period where discipline and seif-discipline are lacking for a number
of reasons. Granting more importance to provoecation as a delence lor murder will only
CICOUAZE SOME 10 0Ver 1eact o a provocation.

This trend could be weakened by having & MINIMUM MANDATORY SENTENCLE
FOR MURDER OF TEN YEARS. in this case, no matter what, the lite amd the fature of
aperson has been taken and there 18 no rational, logica) reason for that to happan i we
respect cach other and the value of each person,

PROVOCATION 15 no excuse for musder. In the Tirat insiance, the person who comimity
the erime reveals that this was their MOTIVE, vet o maotive, no reason of jprovosation
shonid be advanced to also be a delence.

We all have options. We chose to do things. We must sceept the consequences of ou
actions. in the case of murder, there should be no place (or there  be a delence for
commitling & murder beaause 1o response o pmv{mu;im should be o want o kil
another person, The response has been out of proportion o the actual proveeation,
whatever it s,
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Granted, in some socleties, cultures and religions there are honour Murders but we do
not aceept such practices and we should not encourage them within our society, They
not only devalue 2 person or a Life of a person, they also usually focus on women
vietims more than men, and we tive i a society in which graduatly the role of women
and thelr inportance in our community is being progressively rased.

Maost hanour murders are the vesult of some provoecation in the mixd o those who
murder, We do not want w encourage these practices throngh our legal sysiem, We do
not want o give some people w leeling that if they are provoked they were entiticdio
commit a murder and are entitled 1o use the provocation s their defence. There is
mereasing violence in our streets, We do not want to encourage more violenee by giving
the people who are casily provoked to commit o imarder,

When peaple are provoked and then commit a murder, they will claim that they did not
really want 1o kil the person. They will claim that they were angry, Tost thelr cool, did
not know what they were doing, ete, 15 that was true, why did they piek up the weapon
are use more thay excessive force? iUis easy after the event o claim such thougins o
reasons. What all this misses, and what defence counsel fzil to appreciate is that alife
has been taken and the PUNISHMENT SHOULD FIT THE CRIME.

That is why 1 believe that a MANDATORY MINIMUM SENTERNCLE will reselve the
issue, With a muandatory minimum sentence, there can siil] be some examination of the
mtivenice of provovation. bul however that provocation cannot influenee the sentence 1o
such art extent that 4 redueed sentence could produce a negative reaction by the
COMITUBItY 0 a hight senlence.

Hope these thoughts Belp vour submission,
Repards,

Ron Patton.
Dated 28 July 2012
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Helen Hagenson - Mother to Lucas Bruln {the matter of gerrier)
Rates from telephona conversation with HVSG counscllor.
9 August 21z

- provocation needs to be taken off the table

< inm tucas’s case he had & fight with the offender whe then went away and
some 212 minutes later returned to another location with & knife, got his
girlfriond to get Lucas and then stabbed him

- the offender would know that if you carry a knife it could seriously harm
or kill someonc

- she feels he intended to kill Lucas

- how could it be provocation when they parted after the fight and then he
returned and stabbed tucas

- she doesn't think & jury fas enough legel understanding to make o decision
about provocation '

- he court process was traumatic

- offenders should take responsibility for their actions

- lucas sentence was too low

- a5 & mother she was made to feel Lucas was reésponsible for his own death

- worried that tucas’s case will be used in other similar altercation matters
to assist offenders re provocation
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