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Introduction

» What is available?

> What are the advantages and disadvantages of community based sentencing options in
rural and remote communities:

» Who is eligible?

These are the questions this paper will attempt to address.

In rural areas perpetrators are reliant on the whim of the Local Court Magistrates.
» Are they innovative?
» Wil they think laterally?

> If they think outside the square, will it be endorsed should the perpetrator move
geographical location?

> ls it available in another area?
Because there is little if any portability of programs due to the ad hoc selection in areas even
if magistrates are innovative, they are often forced to apply only options that have been

tested and tried before.

This is not due to any perceived public safety but rather as previously stated the ad hoc

availability of programs.

These programs are dictated to by perceived suitability by sentencing reports.

CSO0 - people are excluded by the fact that they have drug issues.

This is being addressed in indigenous communities by looking at wholistic approaches such

-~ as circle sentencing which is addressing the drug issue; as seen in case study one in the

Crime Prevention — Circle Sentencing Factsheet attached.
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Home and periodic detention — although these are often not seen as suitable due to
excessive perceived cost of the programs in rural and remote areas.

1. This works in rural areas as it is harder to remain anonymous within the community.
2. Partnerships between already established services in rural and remote areas is

already established and appears to work.
The inhibiters are effective education, training and co-ordination.

This is reflected in programs established such as:
» @Goorie Access Progré)n to Education (attached)
Although this program has not been set up specifically to target recidivism in court at is

addressing the issue of crime prevention.

» Youth on the Go — a program which has a partnership between Police (PCYC) a local
community service and the TAFE that has been established for several years (1999) in
the Coffs Harbour area and is responsible for a 76 to 86% reduction in the crime rate.
This program won a National Crime Prevention Award in 2003 and engages offenders in

a positive way.

However, both these programs rely on an ability to pick up, provide access to a meal and

drop off as part of their success and the cost factors come in these issues.

An access to train future workers also factors in as extremely necessary to overcome

burnout of workers who establish programs and ongoing feasibility of the program continuity.

One of the factors that create the ad hoc availability of programs is that the person
commencing the program burns out and their replacement, if any, has not been adequately

trained to run the program effectively.

Other programs commenced are:
» Making Messages
Date Rape

A 4

Aboriginal Art — Domestic Violence
Positive Relationships

Love Bites

TOPS —for children

v v v
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» Benelongs & Naminjira Haven

Success or failure fi?s_t depends on whether magistrates perceive these are programs they
can be using or whether they are even aware of them. The Human Rights Committee of the
Law Society of New South Wales is endeavouring to establish seminars for lawyers that
provide them with information about what may be available so they can make submissions to
Magistrates based on this. It should be pointed out, however, that these seminars need to
be repeated regularly as:

1. Lawyers change the areas of law in which they practise and move geographically;

2. Programs evolve and change to suit the needs of the community they serve.

Another program established in the Court system has been the provision of a Court Liaison
Clinician. A brief outline of this role in the Kempsey area has been provided to me and is

attached.

This program relies on the right person being appointed, that they know their community
services for referral purposes, and that they can work closely with the judiciary in finding

options that can be used and are in the public interest.

For the last twelve months a pilot program has been operating in the Port Macquarie area.
This has involved a partnership between the Police, Ambulance Service and Health
Commission and has been successful in reducing the numbers of people attending Courts

for issues that are more adequately addressed by Health, more specifically Mental Health.

This pilot program ended on 31 August 2005. There is a fear that, without ongoing funding
for education, specifically of officers of the Police Service, its benefits will be lost as so many
others before it have been because the relevant people have not been adequately trained or
educated.

As each area has a Local Area Police Commander the program requires that each
Commander has access to the knowledge of how programs work and is provided with the

resources necessary to give their staff adequate training in its use.

A submission by another member of the Human Rights Commission which addresses the

adequate provision of service and utilization of already operating programs is attached for
your assistance.
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Mr Sean Bogan has been unable to attend the Inquiry to present the information himself as
he is overseas but requested that | provide his contact details.
Mr Sean Bogan Email: sabogan@hotmail.com

Tel : 0405 405 585

Another program relied upon when dealing with the provision of community based programs

is the Mediation Services provided by Community Justice Centres (brochures attached).

This submission also endorsed the sentiments reflected in the NSW Aboriginalldusﬁce Plan,
which addresses issues specifically relating to Indigenous issues and looks at programsﬁ
such as:

» Night Patrols

> Two Ways Together

In addition, it is noted that there is a distinct lack of programs to address women and crime

prevention which is becoming an issue in indigenous communities.

The lack of coordination of services throughout the rural and remote areas reflects in a

failure to respond to communities’ needs as required or to provide those needs that are
dictated.

Another issue that has affected offenders in rural and remote areas is when Magistrates give
lengthy periods in a bond to remind the offender of the seriousness of the offence, but this is
done usually because the Magistrate knows the offender. If a bond is breached the offender
returns to the court which allows the Magistrate to again reinforce the seriousness of the
offence and the penalties that can be put upon them, for example, incarceration. If a
different Magistrate deals with the breach this may create a problem, especially if they
incarcerate the offender who may then serve a lengthy time in gaol rather than the shorter
time provided by the Sentencing Act.

Many of the indigenous community have driving offences and drug issues. This precludes
them from many of the options available such as CSO, Home Detention and Periodic

Detention, even if they are available.

Rural and remote communities differ from metropolitan areas and the innovative approaches

employed by Magistrates in some areas has reflected the community’s attitudes and public
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policy to a degree, but this is ad hoc and requires more portability of established programs.
If programs were more portable they could evolve while at the same time providing the basis

for consistency and co-ordination throughout the State.

Thank you for opportunity to provide you with some information on this subject. Should you
require any further information or wish to discuss further the issues and possible remedies,
please contact the Human Rights Committee of the Law Society of New South Wales or

myself.

Marcia Payne: Email: marciepayne @ manyrivers.aunz.com.
Tel: 0407513134
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Submission to the Inquiry Into Community Based Sentencing Options, Standing

Committee on Law and Justice

INTRODUCTION

I wish to thank the Committee for the opportunity to make these short submissions. I
am a solicitor with the Legal Aid Commission of New South Wales and a member of
the Human Rights Committee of the Law Society of New South Wales. I am currently

based at Burwood Local Court where 1 appear for clients granted Legal Aid in

criminal matters.

NEED FOR REFORM

At present, as the Committee is aware, sentencing courts lack the power to sentence
offenders to certain community-based alternatives to full-time custody unless the
Probation and Parole service assesses the offender as eligible for those alternatives. A
court may make a community service order,' or a home detention order,” only if an
assessment report by a Probation and Parole officer states that, in the opinion of the
person making the assessment, the offender is a suitable person for such an order.
While sentencing courts technically have the power to make periodic detention orders
even where the offender is assessed by a Probation and Parole officer as unsuitable for
such an order,’ nevertheless it is an exceptionally rare event for a court to depart from
Probation and Parole’s conclusions: Before a court can make a periodic detention
order, the court must be satisfied that the offender is a suitable person for such an

order, and in making such an assessment the court is required to have regard to the

! Section 86(4), Crimes (Sentencing Procedure) Act 1999
% Section 78(4), Crimes (Sentencing Procedure) Act 1999
3 Section 66(4), Crimes (Sentencing Procedure) Act 1999
* Section 66(1)(b), Crimes (Sentencing Procedure) Act 1999



contents of an assessment mportS and relevant evidence from a Probation and Parole
officer.’ In the past twelve months I have represented roughly five hundred clients in
sentencing matters where those clients had been assessed by Probation and Parole. 1
have never seen a single instance where a court handed down a periodic detention
order despite an assessment from Probation and Parole that the offender was

unsuitable for such an order.

Offenders are therefore reliant upon a positive assessment of suitability by Probation ’
and Parole before they may lawfully be given a community service or home detention

order, and before they have any genuine chance of being given a periodic detention

order.

In my experience, pre-sentence reports by Probation and Parole routinely assess
offenders as unsuitable for community service and periodic detention (and home
detention in the case of home detention assessments) on the sole basis that the
offender suffers from some form of disadvantage or disability. For example, every
hearing impaired client that [ have represented at Burwood Local Court over the last
twelve months has been assessed as unsuitable for community service and periodic
detention solely because of their hearing impairment. In each case the assessment
report indicated that there were no further placements available for hearing impaired
persons. Offenders are routinely assessed as unsuitable for either community service
or periodic detention wherever they: (1) have a mental illness; (2) have an intellectual

disability; (3) have a physical disability; (4) are elderly (and are believed to have

* Section 66(2)(a), Crimes (Sentencing Procedure) Act 1999
¢ Section 66(2)(b), Crimes (Sentencing Procedure) Act 1999




potential difficulties with memory retention); (5) have limited English speaking skills;

or (6) do not have permanent residency.

I have represented a significant number of clients who, in the ordinary course of
events would have received a periodic detention order, but because of a negative
assessment from Probation and Parole due to their disability or disadvantage, have
received a full time custodial term instead. I would estimate that there are a significant
number of offenders in full time custody in New South Wales who have been sent to -
gaol full-time (as opposed to being given a community-based alternative) for no other

reason than that they suffer from some form of disability or disadvantage.

Probation and Parole officers routinely assess offenders with disability or
disadvantage as unsuitable for community-based sentencing options, even where there

" is no concrete reason to conclude that the individual would fail to turn up to
community service or periodic detention, or fail to complete their sentence
satisfactorily. Almost every offender that I have represented who suffers some form
of disability or disadvantage is assessed as unsuitable for community-based

sentencing options by Probation and Parole because of that disability or disadvantage.

The tendency of Probation and Parole officers to assess individuals with disability or
disadvantage as unsuitable for community-based sentencing options is magnified by
the fact that Probation and Parole assessments are non-appealable. Although a
Probation and Parole officer may be cross-examined on the content of his or her

assessment, if the Probation and Parole officer remains resolute that the offender is




unsuitable for 2 community service order or a home detention order, the sentencing

court still lacks the power to make such an order.

A LACK OF RESOURCES IS NOT THE ISSUE

I do not believe that the solution to the problem outlined above lies in expanding the
resources of the Probation and Parole service. The extent to which the Probation and
Parole service routinely assesses offenders as unsuitable for community-based
sentencing options wherever there is some form of disability or disadvantage suggests
that the problem is an attitudinal one rather than a resource issue. Probation and
Parole officers tend to reject any offender that they feel might have any kind of
special needs above and beyond those of the ordinary offender. It is to be envisaged
that even a significant increase in the budget of Probation and Parole would only
translate into additional placements in community-based sentencing options for a
narrow class of persons — for e.g. those in certain rural areas, or those with hearing
impairment. There would always be significant classes of persons who Probation and
Parole would continue to assess as unsuitable for community-based sentencing

options.

THE SOLUTION

The Probation and Parole service performs an important function in the criminal
justice system in New South Wales, but their role in the process of sentencing is
misplaced. In my submission, the solution to the problem outlined above lies in
amending the Crimes (Sentencing Procedure) Act so as to remove the role of
Probation and Parole officers in the determination of sentence. Sentencing should be a

matter solely for the courts, and should be based upon the objective criminality of the



act and the subjective circumstances of the offender in so far as they relate to
culpability. The current process of limiting the court’s sentencing options by reference
to a Probation and Parole report offends against a number of fundamental sentencing

principles:

1. Probation and Parole officers make their assessments principally in light of the
availability of resources. This is not a relevant criterion in the sentencing
process; )

2. The lack of any mechanism of appeal in relation to Probation and Parole
assessments entails a denial of natural justice and procedural fairness;

3. The assessment of offenders as unsuitable for community-based sentencing

options because of disability or disadvantage is a rather concerning form of

direct discrimination.

In my submission, the courts should determine the appropriate sentence, judicially
and in light of relevant sentencing principles. While Probation and Parole has an
important function to play in authoring pre-sentence reports which detail factors such
as the subjective circumstances of the offender and the attitude of the offender to the
offence, Probation and Parole should not play any role in limiting the courts’
sentencing options. If the court sentences the offender to a community-based
sentence, it would then become the duty of Probation and Parole to find a placement

for the offender.

Probation and Parole officers commonly assert that those with limited English-

speaking skills cannot be accommodated in periodic detention because the Probation



and Parole service lacks interpreters who can explain to offenders their obligations
under a periodicf@_etenﬁon order. For this reason, non-English speakers are routinely
assessed as unsuitable for community-based sentencing options including periodic
detention. If, however, the Probation and Parole service was required to accommodate
non-English speakers in periodic detention, it is hard to imagine that this would create
any insurmountable difficulties. Obligations could be explained to offenders through
the use of the Telephone Interpreter Service, or through pre-printed material in
various languages. Once in custody, any difficulties in communicating with non-
English speaking offenders would be no different to the difficulties that arise in the

context of full-time custody.

It would be a mistake to conclude that the lack of community-based sentencing
options for non-English speakers can be remedied by increasing the budget of
Probation and Parole. Budgetary increases may result in Probation and Parole hiring
interpreters in a number of commonly spoken languages (e.g. Arabic or Vietnamese),
but Probation and Parole would not hire interpreters in every language. Speakers of
less common languages would continue to be assessed as unsuitable for community-
based sentencing options by Probation and Parole. Given the many forms of disability
and disadvantage that lead Probation and Parole to assess offenders as unsuitable for
community-based sentencing options, even a significant budgetary increase would

only lead to a limited improvement in the situation.

In my submission, Probation and Parole sees barriers to accommodating people with
disability and disadvantage where no such barriers exist. I believe that if the Probation

and Parole service were required to accommodate offenders in community-based



sentencing options they would find creative ways of doing so. Continuing to give
Probation and Parole a role in limiting the courts’ sentencing options keeps in place

non-existent barriers to accommodating people with disability and disadvantage.

CONCLUSION

[ submit that the NSW Parliament should amend the Crimes (Sentencing Procedure)
Act so as to:

1. Remove the role of Probation and Parole in assessing the suitability of offenders for
community-based sentencing options; and

7 Provide that if the court accedes to a Probation and Parole application to revoke a
community service, periodic detention or home detention, order on the basis that the
Probation and Parole service was genuinely unable to accommodate the offender due
to his or her disability or disadvantage, then the court cannot impose a subsequent

order more severe than the order revoked.

Sean Bogan
Solicitor

Member of the Human Rights Committee, Law Society of New South Wales
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Crime Prevention Divisien &

Circle Sentencing is an alternalive
sentencing court for adult Aboriginal
offenders. The Circle has the full sentencing
powers of the court.

t directly involves local Aboriginal people in
he process of sentencing offenders, with

he key aims of making it a more meaningful
i experience for the offender and improving
he Aboriginal community’s confidence in

he criminal justice system.

he Aboriginal Justice Advisory Council,
Circle Sentencing is now managed by the
Attorney General’s Department of New
South Wales Crime Prevention Division.

Program Description

Circle Sentencing involves taking the
sentencing process out of its traditional court
setting and into the community. Here,
community members and the Magistrate sit in a
circle to discuss the offence and the offender.

- The circle will also talk about the background
and effects of the offence and develop a
~ sentence that is tailored for that offender.

"l Circle Sentencing involves victims of
- offences and respected community people
- as well as offenders’ families.

Circle Sentencing complements existing
diversionary schemes and provides a further
sentencing format for NSW Magistrates.

It also allows greater Aboriginal involvement
in the criminal justice process, particularly at
the community level, and aims to increase
Aboriginal satisfaction with the operations of
the criminal justice system.

As set out in the Criminal Procedure
Amendment (Circle Sentencing Program)
Regulation 2003, Circle Sentencing aims {o:

o esiablish a sentencing format which allows
for Aboriginal community involvement;

e establish a sentencing format which
allows for Aboriginal community control,

o empower Aboriginal communities in the
sentencing process,

e increase Aboriginal community confidence
in the sentencing process,

o reduce barriers between Aboriginat
communities and courts,

e provide more appropriate sentencing
options for Aboriginal offenders,

e provide effective support to Aboriginal
defendants when completing sentences,

e provide support to Aboriginal victims of crime,

e reduce offending in Aboriginal
communities.

The program is now operating in Nowra,
Dubbo, Walgett and Brewarrina and is
expanding to Bourke, Lismore, Armidaie,
Kempsey and Western Sydney in 2005.

A Circle Sentencing Project Officer is
funded in each site where Circle Sentencing
operates. The Project Officer is responsible
for organising each Circle Sentencing Court,
liaising between the Court and the
Community, and providing a follow-up
assessment of each participant.

Qutcomes

When Circle Sentencing was pilofed in Nowra,
only one of 25 offenders were subsequently
re-arrested. In Dubbo, 80% of offenders who
participated in Circle Sentencing were not
charged with further offences.

Evaluation

A comprehensive evaluation will be conducted
in 2005 and 2006 to measure the program's
outcomes. Gonsideration will then be given to
further expanding Circle Sentencing to other
sites in New South Wales.




An Aboriginal man with two young children was
charged with assault and maliciously damaging
property. The offender had an alcohol problem and
when his case was discussed in the circle it became
apparent that most of his convictions had occurred
while he was under the influence of alcohol.

The offender discussed that he had wanted to go
into an alcohol program but was concerned about
what would happen to him. One of the circle partic-
ipants had successfully completed an alcohol
addiction program and was able to discuss with the
circle and the offender what was involved and how
she managed to complete it.

The offender spoke about the effect that the recent
high number of deaths in the Aboriginal community
had on him, causing him to drink more. The
offender also spoke about his children and how
hurtful it was to be away from them and continually
in trouble.

Circle members encouraged the offender to be
proud of and respectful to his Aboriginal heritage
and emphasised that what he had done was a
serious breach of Aboriginal law.

The victim of the offense discussed the emotional
impact the assault had on him and was able to talk
about how the assault had exacerbated other
problems in his life.

- The circle emphasised the strength that existed in
the offender's family, and the importance of the
offender seeking help from his family when he
- needed it.

. The offender is an artist and discussed the positive
- effects painting has for him. The circle discussed
- possible employment opportunities and income
generation through art.

Sentence

6 months Home Detention and 9 months good

~ behaviour bond - conditions he complete anger
management course through Probation and Parol
provisions with the supervision of his Aunty.

Since circle sentencing, the offender has refrained
from drinking alcohol and is employed (for the first
time in his life) in a small business owned by the
focal Aboriginal community.

He has continued {o paint and has sold at least
three paintings. He has also re-established a
relationship with his children and is receiving
advice on fathering from local male elders.

After the circle the offender stated that the room
where the circle was held was the same room
where he committed his first offense and for him
his offending life had come full circle.

Case Study Two

An Aboriginal man had been attending a party
where he had become abusive, was threatening
other Aboriginal people and assaulied one victim.
The family hosting the party called the police who
agreed to take him home. He abused and
assaulted the police officer on entering his home.

The police officer had a close relationship with the
offender's family, particularly with his Grandmother.

The circle discussed these relationships and stressed
that the offender’s actions had brought shame on his
farnily, and particularly his grandmother. The offender
expressed a great deal of remorse about the shame
he had brought on his Grandmother.

The circle discussed the offender’s health, as he
has some slight brain damage as a result of 5
previous assaull. The circle learnt that the offender
had been taking the wrong medication and it
reacted with alcohol to make him violent. One circle
member volunteered to accompany the defendant
to a psychiatrist to re-assess his medication.

The elders in the circle stressed that violence was
not part of Aboriginal culture and that the
offender's violent action was disrespectful to his
culture and traditional Aboriginal law.

The circle and police present at the meeting
discussed relations between the Aboriginal
community and police. They resolved to discuss
ways {o improve those relations.

The other assault victim told the circle about how it
hurt her to be treated that way. She also described
a number of other incidents where she had been the
victim of an assault. The victim was well known in
the community, however it was the first time she
had spoken about the assaults and her experiences.

The circle members formed a small group and
assisted her in getting victims counselling and in
making a victims compensation application. The
victim had also developed an alcohol problem as a
result of her experiences, and the group has

helped her enter an alcohol treatment program.

Sentence

6 months and 1 week suspended sentence - elders
recommend he maintain contact with his elders
and learn about his culture

Elder men on the circle agreed to teach the offender
aspects of traditional Aboriginal men's law and to
assist him to better appreciate his culture.

Since circle sentencing, the offender has been
taking his correct medication and is completing his
sentence satisfactorily.

Both men have gone from strength to strength
since Circle Sentencing and are now seen as role
models in their communities.

':‘i‘ther information contact:

,r,irme Prevention Division ;
NSW Attorney General’s D@partméﬁt
evel 19, Goodsell Building
-12 Chifley Square

‘Sydney NSW 2000

Phone 02 9225 8307

Fax 02 9228 8559

-~ Email cpd_unit@agd.nsw.gov.au
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