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9 March 2005

The Hon. Christine Robertson MLC
Committee Chair

Standing Committee on Law and Justice
Legislative Council

Parliament House

SYDNEY NSW 2000

Dear the Honourable Christine Robertson,
RE: INQUIRY INTO COMMUNITY BASED SENTENCING

OPTIONS FOR RURAL AND REMOTE AREAS AND SPECIAL
NEED/DISADVANTAGED POPULATIONS

Thank you for your invitation to make a submission to the inquiry. A copy of my
submission is attached.

Q&MU\\:\@L

PAUL WINCH
Public Defender

Carl Shannon Chambers, 13/175 Liverpool St, Sydney NSW 2000
Telephone (02) 9268 3111 Facsimlle (02) 9268 3168 DX 11545 Sydney Downtown
Web http:/iwew.lawlink.nsw.gov.au/publicdefenders
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What is community based sentencing?

1. Apart from those identified above, what other community based sentences are
available in NSW ot in other Australian or ovetseas jurisdictions?

Pmbarin

Probation orders are available 2z 2 stand-alone sentence in other Australian jurisdictions. For
exarnple, Part 5, Div 1 of the Penalties and Sentences Act 1992 (Qld) provides for the making of
such orders. Pursuaiit to 592(1)(a), upon making such an ordes, the offender is teleased

under the supervision of an authorscd corrective scrvices officer for the period stated in the

order,

Communaty hased orders (CBOs)

Community based orders are non-custodial sentences which allow for punitive and
rehabilitauve clements to be combined. CBOs are available in Victoria (Paxt 3, Div 3,
Sentencing At 1997) and Western Austealia (Part 9, 5 entencang Act 1995). CBOs in Victoria can
only be madc with the consent of the offender and have six core conditions (5 37), inclnding
that the oftender agrees not to commit an imprisonable offence during the period of the
order and to obey all lawful instructions and divections of comumunity corrections officers.

The court must alse attach at least one of seven program conditions (s 38), which include
community service, supervision, asscssment and treatment for alcohol use/addiction or any
other condition the court considers necessaty or desirable.

Under the Western Australian modcl, all CBOs must contain a supetvision requirement (s
65). a program requircment (s 66) or a community service tequirement (s 67),

Interyipe corvectinny ariders

Queensland and Victoria also have intensive corrections orders (ICOs), which involve the
offender, with his or her conscat, serving a scutence of up to one year by way of intensive
correction in the community for sentences of up to one year (see Past 6, Penaltier and Sentences
et 1992 (QId) and Part 3, Subdivision 2, Sentencing Aw 1991 (Vic). ICOs contain general
requirements, including that the offender not commit another offence, must report to and
receive visits from corrective services officers, and undertake community service (s 114
Penalties and Sentences Act (Qld); s 20 5, entenang Act 1991 (Vic)). Under the Queensland model
(s 115), there may also be a number of additional requirements, such as requiting the
offender to submit to medical, psychiatric or psychological treatment, make restimton or
pay compcensation,

{ntensive supervision orders

Intensive Supervision Orders (ISOs) are available in Western Australia pursuant to Part 10,
Sentencing Act 1995 (WA). ISOs are similar to the CBO but aze subject to more stringent
conditions. Supervision conditions are mandatory, and the court may also impose a prograim
component, commuaity service and/or a curfew.

Suipended semtences

Although technically considered and ranked as a custodial sentence, suspended sentences of
unprisonment effcctvely function as a community scatence, In most cases, the offender
completes the suspended term of impsisonment within the community without entering into
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the correcrional system,’

In Canada, ‘conditional sentences’ are the equivalent of suspended sentences. These are
available for all scntences of less than two years and have a number of compulsory
conditions attached, including regular reposting to a criminal justicc system supervisor.
Other optional conditions, such as restitution, may be added in appropriate circumstances.
One key ditfcrence between our coneeption of suspended sentences and the Canadian
model, however, is that the latter are considered sentences of imprsonment being served in the
community, rather than as sentences, the execution of which is suspended. Lu this respect they
are more similar ro CBOs. The United Kingdom is also proposing to introduce a similat
model ot scntencing in 2006/7 under its Criminal Justice Act 2003, The new suspended
sentence order, for sentences of 28-51 weeks, may include have a numbet of conditions
attached, including supcrvision, unpaid work, curfew and drug and aleohol treatment.

There are also a wide vatiety of schemes in place under the Conunonwealth Crimer -1er § 914,
inchuding attendance orders and recognirance release vrders, and juvenile sentencing
legtslarion across Australia (cpr Yourh Artendance Orders in V. 1etoria).

2. Do you consider some/all community based sentencing options to be ‘lighter’
forms of punishment than imprisonment?

Although logic would dicrate that a sentence served in a prison facility has by necessity
deprivations which cannot (and should not) be replicated in the community setting, 1t is
untrue to say that community based scntencing is in all cases a more lenient form of
punishment. After all, offenders serving sentences in the community ate still required 1o
racet their day-to-day obligations of work, childcare and paying rent, which those setving a
custodial sentence temporarily cxempted from doing. It has been suggested that the
distuptive effect on family life and the psychological impact of going in and out of custody
under perodic detention may make the sentence more onerous than a full-time scntence.”
Indeed, there is research which suggests that offenders themselves do not always prefer
community sentences to serving a texm of imprisonment, > particularly when the comparison
is between a short prison sentence which the offendcr can get over quickly, and a
community scatence which may run for months or years longer.

Even if it is conceded, however, that community sentences are generally more lenient than a

custodial sentence, this is consistent with the principle of parsimony which undetpins our
criminal justice systcm. Thege arc a number of negative outcomes associated with
incarceration, including but not limited to, loss of employment, housing and conncction with
the community, in addition to the considerable financial cost of housing prisoners (currently
approximately $60-80,000 per prisoncr per year). Accordingly, if another form of
punishment can meet relevant sentencing objectives such as rehabilitation, denunciation,
deterrence and community protection to a similar degree as imprisonment, these are to be

' We aow your refeeence tw s12 bonds at p5. Suspeaded sentences ean no lonper in fact be pardy suspended,
following amendments in the Crimes Lagislation Amendment Aee 2003,

* Suatencing Advisory Panel (UK), New S entences — Criminad Justcce et 2003: Tho Panel's Advice 0 the § erdencing
Coutgelimes Cownstd, 2004, parn 163,

T Wood, P and Grasmick, H, "Fowned the Development of Punishment Hguivalencies: Male and Female
fnmates Rate the Severiry of Alternarive Sanctions Compared to Prison’ (1999) 16 Jurtice Quarterfy 19,
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favoured, cven if they may be perceived as being somewhat ‘lighter’,

3. What do you see as the advantages and disadvantages of community bascd
sentences in general compared to imprisonment?

The key advantage to community scntences is that they enable offenders to rewin their ties
with the community, and thereby may reduce their further involvement in criminal
offending, By keeping oftenders out of custody, this reduces their exposure 1o more
hardened clemenys of the criminal community (the so-called *university of crime”), while
providing additional oppostunities to fulfil deterrence, rehabilitation and retribution
purposes ol senwncing without full-virae custody. Thete have been some international
studies which supgest, for cxample, that offenders who were randomly assigned to perform
community scrvice (CSO) have betrer outcomes (measured in tetms of re-arrest rates) than
those sentenced to a short term of imprisonment.!

There is also the benefit to the offender’s family of having him or her remain in the
community, pasticularly the case whese the offender has children. Families which are
fragmented by perods of custodial imprisonment arc lcss likely to be able to provide a
healthy environment for children, and may cven increasc the future cominality of the
vffenders” children.

The chief disadvantage of community scntences is the potential for net-widening and penalty
cscalation, and thete are numerous examples of both of these occurnng in judsdictions upon
the introduction of new sentencing dispositions. Net-widening occurs when a new sentence
is introduced which is intcoded as 7 less severe penalty than others already operating in the
criminal justice system, and offenders are not only diverted from those more severe
sentences, but also from lesser penalties, This occurred for cxample following the recent re-
introduction of suspended sentences in NSW.5 Penalty escalation is where the sentencing
Judge, whether consciously or not, fecls that because s/he is giving the offender the bencfit
of a ‘lesser’ sentence, it is appropriatc to increase the quantum of that sentence, for example,
by imposing a larger finc.

4. Community based seatences are generally more economical than full-time
imprisonment. Should economic reasons be a basis for imposing a community based
scntence or making them more widely available?

Well-planned and run community sentence programns are not cheap to run, but they are
always significantly cheaper than the custodial altcrnatve, when a cost benefit analysis is
conducted on day-to-day running expenses. The Department of Corrective Services
estimates that maximum security prison costs §218.71, medivm sccurity $169.35, and
minimum secuxity $172.77 per day., By contrast, an offender managed by community

oftender services costs a mere §8 per day.® In addition, there is the considerable capital

¢ Killias, M, Aebi, M, and Ribeaud, D, 'Does Community Scevice Rehabilitate bereer than ShoreTemmn
Impeisonment? (2000) 39(1) Movard Jeurnal 40

* Brignell, G, and Polei, P, Suspended Seatences in New South Wales! (Nw 29, 2003y Semssnsing trends and dssues,
Judicial Commission of NSW

" Department of Coreective Seevices, Aunsal Repore 2002-2003, Home derention bas chiwewhere been cxtimmted
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expenditure required cvery time a new jail is built (which may cost up to §100 million). NSW
has recently reached a rccord high in prison population — this is not something to be proud
of but deplored.

It 15 trite to note that every dollar speat on building and maintaining jails is taken away from
other avenues, not only in the criminal justice system but the State budget overall. Economic
reasons should never be the 504 basis for deteanining the availability of sentcncing
dispositions (for example, reintroduction of the dealt penalty would be an unacceptable
mcasure, even if it did save dollars). Nevertheless, it would be naive not to take this factor
into account, and we would therefore strongly advocate the concentration of resources on
mcasures which cnable offcnders to remain in the community, At the same tme, the
resources which would vtherwise have been vsed housing full-time prisoners can be berter
used 1o community programs which are atmed st both pre-oftending circumstances (ealy
tervention) and post-otfending rehabilitation.

5. Can vatious community bagsed scatencing options be linked in order to tailor them
to rural and remote areas or disadvantaged groups?

Anecdotally, there is a scarcity of rcadily available community sentencing options jn rural
and remote areas. In particular, finding appropriate work for community service seems to be
an issuc. What is probably required in this regard, in addition to increased allocation of
resources, is better co-ordination of efforts, What works in metropolitan centres will often
be unviable or inappropriate in remote scttings. It is in this context that local representatives
should be consulted to a greater extent to determinc what is feasible and appropriate {or
their area, thereby putting the cormunity element back into community scntences not
merely at the cxecution stage, but also in the planning process, although this may require
greater tlexibility m approach than has previously been the case.

Rural and remote ggeas in NSW

¥

1. Do you think it is in the public interest to tailor community based sentencing for
rural and remote areas in NSW? Why /why not?

We agree with the recent recommendation of the NSW Sentencing Council that ‘priority
should be given to making primary sentencing options such as periodic detention, home
detention, community service and probation supetvision available throughout NSW.”7 We
would argue that it is very much in the public intetest to provide appropriately developed
and tailored options which are suited to rural and remotc areas, $o that offenders are not
discriminated against at sentence by virtue of where they live. Although the vast majority of
offenders (like the rest of the population) live in metropolitan areas, offenders who live in
remotce areas have an equal cntitlement for appropriate setvices to be provided within their
area. The fact that other scrvices (health, public transport etc) are in practice alseady loss
adequate in remote areas than in the city means that these offenders are already dealing with

as costing 362 per day. See NSW Seatencing Council Report Abolishing Prison Sentences of Sise Months or Lass, 2004
(Suntencing Council Report), p93, n365.
" Sentencing Council Report, p
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the disadvantages imposed upon by their virtue of their location. This problem should not
be compounded in the context of community sentences, which, as noted above, can and
should be developed in consultation with the community in which they are intended to
operate,

There 1s also anecdoral evidence to sugpest that there are cases where offenders reccive
custodial sentences because of the lack of alternative options available in their community.
This i turn creates an additional hardship, because not only are these offenders sent to jail
where 2 metropolitan offender convicted of a similar offence would not be, but the time to
be scrved in custody may be hatsher because of the increased distance from Family.

Disggjyanmged popylations

L Which disadvantaged groups should the Committee consider as part of its review?
What difficulties do they face accessing community based sentencing options and
why?

Ideally, the Committee would consider the specific needs of each of the groups listed above,
bearing in mind that an offender may face more than onc of these aseas of disadvantage
simultancously. In addition, the special nceds of offenders with mental health problems
ought to be considered, simply from the perspective of the sheer provalence of these
offenders — they have been estimated to constitute up to half of all prsonets.

If a particular area of focus were to be chosen, we would suggest that the needs of
indigenous (ATSI) offenders require specific attention. The rate of over-representation of
ATST people in the criminal justice system, and especially in custody, has sisen since the
Wood Royal Commission’s Report into Deaths in Custody. In 2003, the imptisonment rate
of Aboriginal people was reported as being 16 times higher than the overall NSW rate * Tn
1991, when the Wood Royal Commission concluded, ATSI prisoners werc just under 8
tmes more likely to be imprisoncd than the general population. The Baker study also found
that indigenous offenders as a whole are less likely to receive a non-custodial sentence than
non-indigenous offenders in the Local Court, although they are somewhat more likely to
receive CSO, and less likely to teccive periodic detention, CSO or a recognizance. "

Thete are of course differences in indigenous patterns of offending which may account for
some of the disproportion in the rate of offending (for example, indipenous offcnders are
more likely to commit personal violence offences, which are less likely to be considered
suitable for community based sentencing), but we would suggest that significant

*"This finding wag based on 2001 figuees, See Weatherburn, 1, Lind, B, and Fua, §, ‘Contact with the New
South Wales Court and Peison Systeme: The Influence of Age, Indigenous Status and Gender’, Crime and
Jugrice Bulletin No 78, Burcau of Crme Smistes and Rescarch, 2003

" Baker, |, The Seope for Reducing Indigenons Iweprisonmment Rates, Crime and Justice Bulletin No 55, Bureau of Crime
Stadstics and Rescarch, 2001, p2, Table 1,

" bid, p4

" Theee is however some recognition of the aced for culturally appropriate peograms for violent indigenous
offenders: Thompson, R, (edy, W) vrking & Indigenvas Perpetrator Programs: Proceedings of @ Forum, Melaide 4 & 5
August 1999, Ministerial Council for Aborigiral and Toeres Stenie Islandee A ffairs, Darwin, 2000,
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developments could neverthcless be made in this area, especially by using comrunity
sentences instead of short terms of impsisonment. The abolition of prison sentences of less
than six months has been recently reviewed," and we do not intend to revisit all the relevant
issues here, but it was suggested by Baker that eliminating prison rerms of less than six
months would achicve a 54% teduction in the number of indigenous persons sentenced to
imprisonment."* We would thetefore exhort that increasing the availability and use of
community sentences for indigenous offenders be considered a matter of the highest

puority.

2. Do you think it is in the public interest to wiloxr community based sentencing for
disadvantaged populations in NSW? Why/why not?

We would repeat our earlier comments in relation to remote offenders. It is imperative that a
‘onc size fits all’ approach is not taken in this context. As noted above, Canada and the
United Kingdom have or are moving to a modcl of sentencing whereby the sentencing
Judge, who is ideally placed to deal with the offcnder standing before him or her, is granted
significant discretion to tailor sentences for the individual needs of offenders. This is of
particular importance for disadvantaged offendcrs, whose expeticnce of custody will often
be harsher than that of the general prison population.

3. Which community based sentencing options cuctently available in NSW should be
made more available for these groups?

Community sezvice, periodic detention and home detcation.

5. Are some community based sentencing options inappropriate for patticular
disadvantaged groups?

C50s will often not be appropriate for older offenders or those with a disability, but we ate
confident this is adequatcly taken into consideration at present.

6. What cost considerations are involved in expanding the availability of community
based scntencing options, or tailoting them, for disadvantaged groups?

There will be additional staff requircments, for example, translators may be required for
dealing with offendcrs from cultugally and linguistically diverse (CALD) backgrounds, but it
should be remembered that investment of such resources will ultimatcly save money due to
reduced strain on the prson system.

7. Which of the disadvantages or advantages of the comtnunity based sentencing
options are particularly relevant to disadvantaged groups?

Keeping offcnders out of jail will have particular benefits for female offenders, who are

* See Sentencing Council Repot, refereed to above, and Lind, B, and Eyland, The lnpect of Abolisbing Shore
Peeson Seutences, Ceinpe and Justice Bulletin No 73, Burcau of Crime Stavistics and Rescacch,
 Baker, p8.
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more likely to be the primaty (or sole) caregivers for children, and ATSI offenders, who, as
referred to above, are vastly overrepresented in the prison systerm, and whose
overzepiesentation has doubled since 1991, In addition, may disadvantaged groups will find
full-time custody mote oncrous, for example, the menally il] or offenders from non-Linglish
speaking backgmunds, They should not be doubly punished For their oftending behaviour.

Eliggbility for compnunity based sentences

1. Do the eligibility criteria for the vasious community based sentencing options
unfaitly exclude somc offenders from disadvantaged groups?

Scction 65A of the Crimes (Sonzencing Procedure) AAct 1999 provides that a periodic

detention order may not be made for an offender who has previously sexrved imprisonment
for more than 6 months by way of full-time detcnton. The Sentencing Couneil recently
recommended that this restriction be removed." It is arpuable that this requirernent may
unfairly (further) disadvantage indigenous offenders, who are more likely to have previously
scrved a sentence of imprisonment.

5. Should ‘disadvantage’ be taken into account by the courts as a factor when
determining whether an offender is eligible for a community bazed sentence?

There is arguably already power for the cousts to take these factors into account pursuant to
S2VA(1)(c) of the Crimer (Sentencing Procedure) At 1999, which providcs that in determining
the appropriate sentence for an offence, the court is to take into account, in addition to the
aggravating and mitigating factors that are relevant and known to the court, ‘any other
objective or subjective factor that affects the relative seriousness of the offence. ” We
would however support stating explicitly that the disadvantage of the offcnder is a relevant
fact for the purposes of seatencing, and cspecially, when consideting a community based
sentence, thereby reeopnizing the fact that disudvantaged groups will gencrally find gaol
rmore onerous and it may therelore be appropuiate to reduce their seatence accordingly.

4. Do eligibility criteria need to be tailored to make the various forms of commmunity
based sentencing more accessible in rural and rernotc areas? If 80, how?

We do not belicve that the legislaton needs to be amended in this regard, but would suggest
that better co-ordination of services and resources is required to ensure that Judges arc
appriscd of the (hopcfully, increascd) availability of community sentcnces in remote arcas.

Lypes of commugijty based sentences -

2. What obstacles cxist to utilising good behaviour bonds in rural and remote ageas?
What can be donc to overcome these obstacles?

We are not in a position on comment on this issue, but presumne thar there will gencrally be
more limited options for rehabilitation and treatment programs in remote areas and

" Sentencing Council Report, pe.
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increased resoutces for such programs should be allocated.

4. Should good behaviour bonds be tailored to the requirements of disadvantaged
groups 50 as to increase their use or make them more effective? How can this be
achieved?

As stated above, there is a tendency in some international jurisdictions to increase judicial
discretion when tailoring community sentences to the individual needs of the offender.
Although this inevirably runs the risk of increasing sentencing disparity, we would sugpest
that this to be weighed against disadvantaged groups being discriminated against at sentence,

Community Scivice Orders

L Can you comment on the availability of CSOs in rural and remote areas?

We arc not in a position 1o comment in any detail on the availability of CSOs in remore
areas or for disadvantaged groups of offenders, but would strongly support the wider use of
these forms of disposition, for their emphasis on restozative justice and the increased
confidence and skills with which they may equip offenders. In addition, as mentioned above,
they may lead to improved outcomes, as compared with short sentences of imprisonment,
and as 15 also noted, they provide a very cconomical form of sentence.

2. What necds 1o be donc to increase the availability of CSOs in rural and remote
areas?

The Discussion Paper cites the Sentencing Council's observation that there is lmited
communiry service order work available in some regional accas. Better liaison with local
COMIMUIItY represcntatives may give rise to morc lateral thinking about the kinds of CSO
work to be undertaken which meets the specific tequirements of the relevant COMUMUIILY,

3. Can you comment on the availability and appropriateness of CSOs for offenders
from disadvantaged groups?

C50s are of particular benefit for some groups of offenders from disadvantaged groups, due
to their ability to increase skills and conncction with the community. In this context, we
would particularly suggest that ATSI, CALD and young offenders would be ideally suited for

community service work,

5. Do C50s need to be tailored to meet the necds of disadvantaged groups? If so
how?

We are not in a position to advise on the deails of how CSOs should operate for

disadvantaged groups, but would reiteratc the need for cnsuring that they be appropdately
tailored to racct the needs of such offendcrs.

6. Are any of the advantages and disadvantages of community service orders
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particularly televant to rural and remote arcas or offenders from disadvantaged
groups?

Offenders from rural and remote areas and juveniles ofien participate in criminal activity
becausc of boredom duc to the lack of alternative (legitimate) activities. If appropriately and
creatively crafted, CSOs can provide a means of broadening skills bases and interest, making
thern particularly bencficial,

rug Co ew South and th g an ol Court

1. Would the Drug Coust be beneficial in rutal and remote areas in NSW?

here is anecdotal evidence to supgest thar there are high levels of doy use in Western
NSW (Orange/Cow) and the Queanbeyan area. We would therefore not rule out the need
lor the establishimvent of a rural Drug Cowrt, olthough 1t s acknowledged thar the expense of
runaing the Drug Court is almost as high as custody (5144 per day, compared with $152),%
One option which may be worth considering is the creation of @ travelng Ding Coure, We
would also suggest that the restriction that the offender reside in the catchment axea be
removed, and preater use made of video-conferencing facilities for court hearings, If the
ueatment requires the offender to reside at a specific facility, there is no reason why
offenders from remote arcas could not travel to such places for the duration of their
treatment.

2. Would it be sufficicnt to enable all NSW courts to refer defendants to the Deug
Court in Parramatta?

As stated above, considerativn should be given to piloting a waveling Drug Court. [n
addition, there may need to be greater use of video-conferencing facilitics. Judges and
tnagistrates in other arcas would doubtless benefit from training and information about the
operation of the Drug Courr.

4. What barriers exist for offenders from various disadvantaged groups accessing the
Drug Court? How can these barxiers be overcome?

In 2 2002 evaluation of the Drug Coutt, the Burean of Crime Statisties and Rescarch found
that there was a need for improved scrvices for women, Aboriginal offenders and those with
4 concurrent psychiatric problem.'® We are not awarc of any moves which have been taken
o do s0, and would suggest that this is an appropriate matter for review by the Commutree.

Perodic detention
2. How significant is the generally higher level of unemployment in rural and remote
areas for the availability or success of periodic detention in such places?

¥ Wearherburn, D, Media Release: NS Drug Court Evaluation; The Final Keports, Bureau of Crime Statistics and
Research, 2002,
" iy,
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This {5 not a significant factor for the avarlability ot smecess of periodic detention (PD), but may
be used (inappropriately) by Judges as a reason for imposing a full-time scntence of
imprisonment. In other words, offenders who ate employcd may receive the benefit of PD,
because of the increased inteeruption to their lives which would otherwise ensue, even
though there Is no reason to deprive unemployed offenders of a similar benefir,

3. What would be the impact of the availability of petiodic detention upon rural and
remote ageas?

Offenders who are currently ineligible for PID because of their location would be able to
remain within their community, thereby presumably bringing a collateral benefit to the
community. There would also be a benefit to the offender’s family, who might not otherwise
be able to visit the offender in prison regularly due to distance.

5. What services need to be available to support periodic detention in rural and
temote arcas?

Betrer mental health facilities.

6. Can you comment on the appropriateness of periodic detention for disadvantaged

groups?

As discussed elsewhere in this submission, all options which increase the likelihood of
women and ATS[ offenders in partcular of staying out of prison (full-ume custody) are
preatly welcorned by the Public Defenders.

Home detention

We are not in a position to commesnt on the operation of home detention.

TOTAL P.12




