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Privileges Committee
Legislative Council
Parliament House

Macquarie Street

Sydney NSW 2000
Attention: Stephen Frappell

Dear Mr Frappell
Inquiry into the 2009 Mt Penny return to order

| refer to previous correspondence regarding the above Inquiry and to my statement to
the Privileges Committee that | would provide a copy of the Independent Review
Report by Maddocks Lawyers.

| now enclose:

1. Report of the Independent Review of response to Mt Penny call for papers under
Standing Order 52 (“the Report”);

2. Annexure A to the Report; and

3. Annexure B to the Report.

Please note that Departmental staff are not named in the Report, but are named in the
Annexures. | note the Committee may wish to make the Report publicly available.
Personal details about Departmental staff may be relevant to the Committee however |
would request that Annexures A and B, which include names of staff, are not made
publicly available.

The Department will use the outcomes of the independent review to undertake further
searches for documents, in order to address part 2(b) of the Inquiry’s terms of
reference.

Yours sincerely

Mo
Mark | Paterson AO
Diregtor General
22703
Encl

NSW Trade & Investment
Level 49 MLC Centre, 19 Martin Place, Sydney NSW 2000 Australia,
GPO Box 5477 Sydney NSW 2001 Australia
Tel: +612 9338 6600 Fax: +612 9338 6860 www.trade.nsw.gov.au ABN: 72 189 919 072
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1. Scope of review

1.1 On 12 November 2008, the NSW Legislative Council resolved, under Standing Order 52 of
the Rules of the House of Parliament of NSW, to require, inter alios, the Depariment of
industry and Investment (the Department) to produce documents in relation to Mt Penny
mining exploration licence 3771 (now explaration licence 74086) (the Order).

1.2 In response to the Order, the Department produced 46 documents on or about 23 November
2008.
13 In late 2012, following the publication of certain documents by the independent Commission

Against Corruption (ICAC) as part of Operation Jasper, concerns were raised whether the
Order had been fully complied with. The Legislative Council subsequently referred the matter
to the Privileges Committee in March 2013. Following an inquiry, the Privileges Committee
concluded on 30 April 2013 that certain documents identified by ICAC should have been
provided to the Legislative Council in response to the Order.

1.4 The Privileges Commiittee is currently conducting an inquiry into the failure to provide
documents in response to the Order.

1.5 We have been engaged By the Department to undertake an independent review of its
response to the Order (Review). Specifically, the terms of reference for the Review are to:

1.5.1 document the policies and procedures that applied to the Order (see section 3);

152  investigate and document the actions taken by the Department in response {o the
Order (see section 4); and

1.63 in relation to the documents that were not produced, examine and report on where
and how these were held {see section 5).

1.8 . Atsection 6 of this report, we have set out our conclusions as to the reasons for the
incomplete production of documents in response to the Order.

2. Methodology
2.1 In undertaking the Review, we interviewed ali Deﬁartmental staff we could identify as being
involved to any degree in responding to the Order. We interviewed the following (current or
former) Departmental staff.
2.1.1 Witness A — in person;
212 Withess B — in person;
213 Witness C — in petson;
214 Witness D —in person;
215 Witness E — in person;
216 Witness F —in person;
217 Witness G — by telephone and email;

218 Witness H — by telephone and emall;
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2.19 Witness | — by telephone and email;

2.1.10 Witness J - by telephone and email;

2.1:11 Witness K —in person;

2.1.12 Witness L —in person;

2113 Witness M ~in person;

2.1.14  Wiiiness N - by tglephone and email;

2.1.15 Witness O - by telephone and email.

A list of these witnesses forms confidential annexure A to this report.

At each interview with a current Departmental employee, the interviewee signed a
confidentiality undertaking and was informed of the Department's Employee Assistance
Program.

The events the subject of the Review occurred in November 2008, some four years ago.
Since that time, many Departmental staff have been involved in producing decuments to
ICAC pursuant to several Notices issued to the Departrnent. Accordingly, the Departmental
staff we interviewed uniformly had very limited memory of their involvement in responding to
the Order in 2008. In fact, not one of those staff members could actually recali their
involvement in that process.

We also made a number of enquiries with the Department's IT section {IT). These consisted
of the following:

2.51 IT providing the inboxes and sent items for the period 12 November 2008 - 23
November 2009 inclusive for the Departmental staff listed in paragraph 2.1. The
emails were then reviewed by us to determine whether there were any relevant
emails — additional to those briefed to us - which demaonstrated what actions wers
taken in response to the Order.

We were not provided with any emails in the relevant period for Witness E and
Witness G. We were informed by IT that those witnesses' archived inboxes located
on the Department's archive server had been searched and no emails for the
relevant period had been found. We were told that the explanation for the lack of
emails on the archive server is that those individuals or someone with access to
their account must have personaily deleted emails before they ceased employment
with the Depariment. We were informed by IT that there is now a compliance
archiving system which automatically captures emails in the Department's vault
(even if deleted by a user) but that this system was not in place at the relevant time
{it commenced JunefJuly 2012).

We were informed on 12 July 2013 that IT had ascertained, after further inquiries,
that Witness G had been using an email archive located on the IT system of
another Depariment at the relevant time (Department of Water and Energy). Email
files recovered from a search of this Depariment's archives and poini-in-time
backups were provided to us on 12 July 2013. IT informed us that they were
unaware of any other witnesses using an email archive located on the IT system of
another Department at the relevant time, however there is no way to confirm this.

IT also performed a search of point-in-time backups of the email inboxes of all
witnesses and failed to find any emails for the relevant period for Witnesses E and
G. We were told that prior to 2011, monthly point-in-time backups were kept in a 7-
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year pool. The records contained in these pool tapes are missing some months
due to failures in the backup system.

On 15 July 2013, we were informed that further point-in-fime backups, made ata
date closer in time to the relevant period, had been found in the 7-year pool for five
witnesses. These further point-in-time backups contained additional emails for the
relevant period for all five witnesses, including Witness E,

2.5.2 in relation to the 139 documents which were not produced in 2009, we asked IT on
18 June 2013:

(a) toascertain which of the documents are on TRIM. If a document was on
TRIM, we asked whether it could be determined when it was added to TRIM.
On 3 Juiy 2013, IT informed us that only 22 of the 139 documents were
registered on TRIM prior to the Order and provided us with the TRIM
references; and

() to determine if any of the documents were accessed during the period 12
November 2009 to 23 November 2002. By "access”, we mean that, for
example, somebody opened up the document or otherwise dealt with it in
some way. On 3 July 2013, IT provided audit logs for each of the 22
documents that were on TRIM. Only one document was accessed in the
relevant period (by Witness A).

These enquiries were relevant to determining:

= where the documents that were not produced in 2009 were held within the
Department;

" whether the documents could have been located using a TRIM search; and

= if someone within the Department accessed those documents but failed to
produce them.

2.5.3 in relation to the fax from Department of Premier and Cabinet (DPC) to Witness M
dated 13 November 2009 which sets out the Order, we asked IT:

(a) whether it was on TRIM. This was confirmed by IT.

(6) when was that document added to TRIM and by whom. We were informed
that Individual 1 registered the document on TRIM on 16/11/2009 at 8:27am.

(¢) ifit could be determined who accessed that document and when. IT
provided us with an audit log which records access to the document on
TRIM.

These enquiries assisted us in ascertaining the actions taken by the Department in
response fo the Order.

2.54 IT providing us with a copy of the documents that were attached to, or referred to
in, the emails that record how the Depariment responded to the Order (e.g. TRIM
INTOB/62117, TRIM folder 09/5739, EOI infarmation packs). The purpose of this
enquiry was to determine which documents were provided to Witness A by various
employees in responding to the Order and to then compare these documents with
those that were provided to DPC in November 2009.

286 in this report, we have relied upon information provided to us by IT, which we assume to be
accurate and complete, without independent verification.
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3. The policies and procedures that applied to the Order

3.1 The Department did not have a written or formal policy for responding to Standing Order 52
in place at the time (November 2008).

3.2 From the evidence gathered by way of the interviews (see paragraph 2.1), Witness A was
considered by those within the Department to be responsible for coordinating responses to
requests for information, be it Standing Order 52 or GIPA requests. The usual practice
consisted of Withess A sending the request to those areas of the Department which were
relevant to the request, invariably with guidance from Witness L as to the most appropnate

recipients.
4. The process followed in responding to the Order
4.1 We have documented the actions taken by the Department in responding fo the Order. This

forms confidential annexure B.

42 This chronology has been generated by reference to the emails that record how the
Department responded to the Order and by evidence gathered in the interviews referred fo in
paragraph 2.1. There was no central documnent created at the time which records:

421 which Departmental staff were involved in identifying documents; and

422  the searches performed (including both search terms used and which records were
searched).

4.3 - Further, one of the Departmental staff inferviewed suggested that it was quite deliberate to
limit the emails sent about the Order as it was known that these would then need to be
produced (adding to the burden of complying with the Order).

44 For these reasons, it is impossible to determine definitively what actions were taken by the
Department in responding to the Order. Accordingly, the chronology is based upon the
available emails that evidence the steps taken by the Department and any information
provided by Departmental staff in our interviews. There may have been communications
between Deparimental staff in response to the Order which are not captured, for example,
telephone calls or emails which were deleted.

4.5 Where there is documentary evidence available to us which demonstrates that a certain fact
occurred, this is coloured in black in the attached chronology. Where the facts autlined are
based on evidence given by Departmental staff which cannct be independently verified, this
is coloured in red.

5. The documents that were not produced in November 2009

5.1 One of the terms of reference of the Review was to examine and report on where and how
the 139 documents that were not produced were held by the Department. We note that ICAC
identified 139 documents in its "document comparison matrix" which were nof provided to
the Legislative Council in response to the Order but were produced to ICAC. The Privileges
Commitiee, on the advice of Bret Walker SC, was satisfied that at least 124, if not all, of the
documents identified by ICAC in the document comparison matrix should have been
provided in response to the Order. However, for the purposes of the Review, we have relied
upon ICAC's identification of 138 documents in its document comparison matrix as being the
number of additional documents that ought to have been produced by the Department in
response to the Order.

5.2 Of the 138 documents that were not produced in answer to the Order in November 2009,
106 of the documents are emails and:

{6040127: 11254714_8] . pageé
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(a) 31 of the emaills were sent to Withess N (and a further three were copied fo
himy); .

(b} 22 of the emails were sent by Witness N;
(c) accordingly, of the 106 emails, half were to or from Witness N.

53 These 106 emails wouid ﬁave been kept in the relevant individual's inbox or sent items,
unless they were registered on TRIM or deleted.

- 84 As referred to in paragraph 2.5.2 above, we asked IT to determine whether any of the 139
documents were on TRIM. On 3 July 2013, IT reported that based on its searches, 22 of the
138 documents were found on TRIM. None of these are emails.

5.5 Based on the emails that record how the Department responded to the Order and the oral
evidence gathered in the interviews referred to in paragraph 2.1, emails were not regularly
registered on TRIM and individual inboxes were not searched in responding to the Order.
This would seem to explain why the majority of the 138 documents (106} were not produced
in 2008 in respense to the Order. ‘

5.6 We have been unable to establish from the interviews referred to In paragraph 2.1 or the
emails that record the Department's actions in response to the Order whether or not a
search of TRIM was conducted by any person in November 2009. Howevar, as 117 of the
139 docurments appear not to be on TRIM (based on IT's searches), a search of TRIM in
November 2009 would not , in any event, have identified those documents. It also
demonstrates that many documents were not entered onto TRIM by Department staff at that
time.

57 Of the 22 documents on TRIM, four contain the term "Mount Penny”. The remaining 18
documents may not have been found on TRIM using a key word search of "Motnt Penny",
even if such a search were conducted (which we cannot establish occurred on the
information available).

5.8 There are 11 documents out of the 138 that are not emails and were not on TRIM. These
documents consist of.

5.8.1 8 letters;
5.82 2 ministerial briefings; and
5.8.3 1 submission.

59 ° We are unable to determine where and how these documents were held. Given that they
appear to be hard copy documents (as opposed to electronic) and were not registered in
TRIM, it is likely that they were held on a physical hard copy file.

510 In respect of access ta the 139 documents during the period 13 November to 23 November
2009, IT has provided an audit log for each of the 22 documeants on TRIM. In respect of one
of those documents, the audit log shows that Witness A reviewed the document several
times within the relevant period. We do not currently have an explanation for this. As IT only
completed this enquiry on 3 July 2013 and Witness A is currently on leave, we have been

~ unable to quesfion Witness A on this issue. However, we suggest that Witness A be
interviewed again in relaticn to this document.

6. . Conclusions

6.1 Based on the methodology set cut in section 2 above, we have found no evidence of
improprigty or the intentional withhelding of documents by Departmental staff.
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6.2 The reasons for the mcomplete production of documents in November 2009 include the
following: :

6.2.1 there was no written policy or guidelines which clearly articulated how
Departmental staff were to respond to orders for the production of documents
pursuant to Standing Order 52, including the procedures by which relevant
documents were to be identified.

822 it is clear from the interviews referred to in paragraph 2.1 that Departmental staff
understood Witness A, as information officer, to be responsible for co-ordinating
the response to the Order. There was some confusion, however, as to the extent of
his role. Witness A considered himself a mere conduit or facilitator of the response,
whereas some others within the Department believed he was conducting searches
and collating material.

8.2.3 it was unclear to Witness A which people within the Depariment were to be sent a
copy of the Order and how he was to determine which areas or people were
relevant to the Order, There was ho clear policy or guidelines setting out who was
responsible for determining which people within the Depariment were to receive
the Order. Witness L provided some gundance fo Witness A in this respect but this
was ad hoc and informal.

6.2.4. witness A sent the Qrder by email directly to the Division Head, Withess G (DDG
- for Energy and Minerals). However, it is not clear what action was taken by

Witness G in responding to the Order, apart from forwarding the email from
Witness A containing the Qrder to Witness O requesting her advice. Witness O
does not recall the specific email but considers it likely that she would have orally
given Witness G general advice about responding to standing orders. This was
because she had previously been in a legal role and dealt with standing orders
regularly in the Energy division of the Department and Witness G was aware of
this. The general advice was based an Witness O's experience in responding to
standing orders, rather than in accordance with some written or formal policy.

There is no evidence that Witness G forwarded the email containing the Order fo
Wiiness N. Witness N was the Executive Director of Minerals. Given his role and
the terms of the Order, many of the people interviewed at paragraph 2.1 were
surprised that Witness N was not involved in the Depariment's response to the
Order (i.e. not copied in on the email from Witness A on 19 November 2009 or was
not forwarded the email by Witness G).

Wimess N agreed that ideally the Order ought to have besn brought to his
attention. However, he noted that Witness G worked in a different office (in
Sydney) and may have taken comfort in the fact the Order had been copied to
. Witness B, who was also located in Sydney and was the Chair of the Mt Penny
EOI evaluation panel.

6.2.5 the timeframe for responding to the Order was very fight. The fax was sent by DPC
to the DG on Friday, 13 November 2009 and specified Friday, 20 November 2008
as the deadline for providing documents. Witness A was not notified that he/she
was to co-ordinate the response to the Order until Thursday, 19 November 2008.
As one of the persons interviewed at paragraph 2.1 explained, to the extent that
there was an informal policy on responding to Standing Orders and other requests
for information, it was simply to comply on time. The focus was on providing a
response on time rather than on ensuring that the production was complete.

6526 the requests made by ICAC to the Department for documents in 2012 and 2013
were very specific and identified that particular categories of emails were to be
provided. For example, a request for all emails sent or received from X in a certain
time frame. From our interviews referred to in paragraph 2.1, it appears that some
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Departmental staff may not have understood the Order to require the production of
emails and therefore did not undertake searches of inboxes.

6.2.7  on 13 November 2009, DPC sent a fax to Witness M informing the Department of
the terms of the Qrder. It is this fax which was then attached to an email from
Witness A to Witness G and others on 19 November 2009 requesting that
necessary enquirles be made and documents provided in response to the Order .
We note that the fax from DPC refers several times to the provision of "papers” and
does not define what is meant by "papers" or "documents”, This may have
contributed to the way the Order was interpreted by at least some Departmental
staff as referred to in paragraph 6.2.6. That is, that the Order did not require the
production of emails. Given that DPC co-ordinates the return of documents in
response to an order for production under Standing Order 52, it may be useful to
review the directions and guidance it provides to departments and agencies in
complying with such orders {as well as the Department's own policy).

6.2.8 the terms of the Order are very broad requesting all documents “in relation to
Exploration Licence 3771...- Mt Penny, including any documents relating to the
tender process..." From the interviews conducted in paragraph 2.1, one may infer
that some Departmental staff tended to overlook the word "including” in interpreting
the Order and focussed on tender documents only. We note the Privileges
Committee's interpretation of the Order in its report was that it called for the
production of all documents that could be said in any way to bear upon or inform
an understanding of the 2008/2009 "tender process”, that is, the 2008/2008 EOI
process.

6.2.9 although documents appear to have been provided from the TRIM system and
some searches of that system may have been conducted (there is no evidence to
the effect), the TRIM system is not infallible. It relies upon Departmental staif
registering documents on TRIM. At the time of the Order in 2009, the use of TRIM
by Pepartmental staff was variable and certainly not universal. This is established
by the fact that only 22 of the missing 139 documents appear to be registered on
TRIM.

6.2.10 according to many of the people we interviewed at paragraph 2.1, the Mineral
Resources division of the Department was under-resourced and had been sfripped
of senior management. The lack of adequate resourcing may have made locating
dosuments and undertaking thorough searches more difiicult. That is, already busy
people were asked to identify relevant documents.

6.2.11 the Department had offices in Sydney, Orange and Maitland. This meant that staff
were not all situated in one place and could not communicate as easily with one
another. In these circumstances, the production of decuments is more difficult and
the process is more susceptible to failures. Accordingly, there was even more need
for clear guidelines as to who was responsible for each part of the production
Process. -

6.2.12 there was no verification process. By that we mean that no one within the
Department was clearly responsible for overseeing compliance with the Order and
there was no critical questioning or analysis to ensure that production was
complete. There was no review by the Division Head or any other appropriate
director of the search records and decuments and no certification that appropriate
searches had been undertaken and all relevant documents provided.

6.2.13 the DG did not consider it his role or responsibility to review the documents
produced and personally verify that the correct searches had been conducted and
the production was complete. Given his position, It is unsurprising that the DG
signed off on the response to the Order without reviewing the documents and
instead relied upon a proper search and collation process having been undertaken.

[8040127: 11354714_6) page 8



LRI eI e A 1
Maddocks

But where the process underiaken was defective, it necessarily impinges upon the
veracity of the DG's certification.

Please do not hesitate to contact us if you would like to discuss our report.

Yours faithfully

MNaddaedls

Maddocks
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