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Ministerial responsibility to Parliament, including the doctrine of individual
ministerial responsibility

Ministerial responsibility, in its most general sense, refers to a central organising concept
underpinning Westminster-style parliamentary democracy — responsible government. In
that sense, it refers to those principles that make up the system of government under
which the executive is constitutionally responsible to — that is, removable by, answerable
1o, and legally subordinate to — the legislative branch, rather than a system under which
the executive and legislative branches are separately-elected autoriomous bodies as they
are, for example, under the United States model.

As such, ministerial responsibility “is not a single docirine or rule but rather a complicated
bundle of distinct though related principles”

These principles are commonly grouped under two broad categories = coflective
ministerial responsibility and individual ministerial responsibility. These are briefly outlined
in the NSSW'Minis'teriaI Handbook, which is published by the Department of Premier and
Cabinet.

There does not appear to be any significant difference between the application of these
principles in New South Wales and their application in other comparable jurisdictions. 4

Collective ministerial responsibility finds its expression particularly through the conventions
and practices of the Cabinet. In New South Wales, these were outlined in a paper that was
issued by the NSW Cabinet Office (as it then was) in 2006.°

Individual ministerial responsibility, on the other hand, concerns the responsibility of each
Minister for matters oceurring within his or her portfolio. The NSW Ministerial Handbook
explains one aspect of individual ministerial responsibility, the so-called convention of
Ministerial accountability, as follows:

“The convention [of Ministerial accountability] is that Ministers are individually
accountable for all actions taken within their administration. Despite the centrality of
this convention to the Westminster system of government, its practical application is
somewhat unclear and inconsistent. There are a number of reasons for the lack of
clarity in this regard. The large scale of government activily means that Ministers
are no longer, if they ever were, able to be held responsible for all administrative
actions within their charge. The preponderance of semi-autonomous agencies
within governments alongside more traditional departments has further complicated
the issue.

% See eg Marshall G (ed), Ministerial Responsibitity, Oxford University Press, 1989, at 1.

3 NSW Department of Premier and Cabinet, Ministerial Handbook, Tune 2011, available at
<www.dpc.nsw.gov.aw/__ data/assets/pdf file/0010/96229/Ministerial Handbook - June 2011.pdf> (Ministerial Handbook).

* See eg in relation to collective Ministerial responsibility: Cth Department of Prime Minister and Cabinet, Cabinet Handbook, 7°
edition, March 2012, available at <www.dpme.gov.av/guidelines/docs/cabinet_handbook.pdf>; UK Cabinet Office, The Cabinet
Manual: A guide to laws conventions and rules on the operation of government, 1% edition, Qctober 2011, available at
<www.gov.uk/government/uploads/system/uploads/attachmeni_data/file/60641/cabinct-manual. pdf>,

3 Twomey A and Wilkins R, “Cabinet Conventions: NSW Practice” (2006), Annexure D to the Ministerial Handbook, at D1, also
available at <www.dpc.nsw.gov.an/ _ data/assets/pdf file/0010/2125/Cabinet_Conventions.pdf>.



The extent of Ministerial responsibility, in regard to a particular act, is often a
political question rather than one which can be addressed by the application of a
general principle. Actions of Ministers can be questioned both within and outside
the political process. They can be sued in the courts, and can be subjected fo
various forms of inquiries including, most commonly, Parliamentary and
Independent Commission Against Corruption (ICAC) inquiries.

The outcome of such inquiries, however, often only has relevance to the particular
situation and it has been difficult to define the convention in general terms any more
clearly. The accumulated history of cases where the application of the convention
has been an issue does shed some light, however, and the view is increasingly
cormmon that where the Minister is not personally at fault and with all reasonable
care could not have prevented the mistake, the Minister would not be held
responsible in terms of the convention.”®

The question of whether a Minister ought to be considered to be individually responsible
for some particular act, omission or outcome within his or her portfolio under the above
convention is primarily a political matter upon which it would be inappropriate for a public
servant to express an opinion.

The Ministerial Code of Conduct

A Ministerial Code of Conduct has been adopted by successive NSW Governments to
govern the conduct of their Ministers. The current Ministerial Code is reproduced as
Annexure A to the Ministerial Handbook, which is provided to all Ministers and is publicly
available on the Department of Premier and Cabinet's website.®

Compliance with the Ministerial Code is the responsibility of each individual Minister and
the Premier of the day. In the event that a Minister fails to comply with a requirement of the
Ministerial Code, it is for the Premier to determine what (if any) action would be
appropriate.

Although the Department of Premier and Cabinet has no independent role in enforcing the
Ministerial Code, and therefore does not investigate or make findings in relation to J
compliance with the Code the Department is responsible to the Premier and subject to his {
direction and control.® It is therefore open to the Premier to request advice from the
Department of Premier and Cabinet as to compliance with the requirements of the Code,
either in general or in a specific situation, as he sees fit. Ultimately, however, enforcement
of the Code always remains a matter for the Premier.

Traditionaily, Ministerial Codes of Conduct have been adopted by NSW Premiers and
Cabinets as a matter of internal discipline. In particular, they provide for the establishment
of a range of practices and behavioural norms that are directed toward enabling the
Premier and the Cabinet to avoid, or at least minimise the risk of, non-compliance with

% Ministerial Handbaok, at 13-14.

7 The Committee. should be mindful of this in the conduct of its hearings, noting that any public servant appearmg as a witness before
the Committee s a witness as to facts only, A question celling for an opinion as opposed to a fact would not be a “lawful question” :
under the Parliamentary Evidence Act 1901: see Crafter v Kelly [1941] SASR 237, at 241-242. i
¥ Ministerial Code of Conduct, Annexure A to the Ministerial Handbook, at Al (Ministerial Code). :
? The responsibility of public service departments to their portfolic Minister(s) — in the case of the Department of Premier and

Cabinet, its responsibility to the Premier —is itself a key aspect of responsible government, ensuring that all divisions of the public

service are, through the mechanism of Ministerial responsibility to Parliament, also ultimately responsible to the Parliament and
thereby indirectly to the public who elected the Members of Parliament.




Ministers’ substantive legal duties and community expectations as to appropriate
standards of Ministerial integrity.

As such, while actions {or omissions) which breach the Ministerial Code may separately
constitute a criminal offence or a breach of some other applicable requirement, non-
compliance with the Ministerial Code, of itself, gives rise to political consequences only.

It is noted that the New South Wales Ministerial Code was only first made generally
available as a public document in 2010.

The publication of the Ministerial Code of Conduct may have ¢ontributed to a changed
perception as to the function of the Code over recent years, including a tendency toward
viewing compliance with that Code as being, of itself, a relevant touchstone for
determining whether particular Ministerial conduct is deserving of censure.

If the Ministerial Code of Conduct is to be an instrument against which Ministers are to be
held directly to account not only to their own Premier and Cabinet, but also within and
outside Parliament, then it may be appropriate for the Government to consider reviewing
some aspects of the Code with a view to drafting it in a more ‘legislative’ style.

Adoption of the Ministerial Code for the purposes of the ICAC Act

It is a matter for the Governor-in-Counsel to determine whether the Ministerial Code
should, by regulation, be adopted as an applicable code for the purposes of the
Independent Commission Against Corruption Act 1988 (ICAC Act).

To date, the Ministerial Code has not been adopted for the purposes of the ICAC Act by
this or any previous Government.

Under the ICAC Act, corrupt conduct is defined in general terms by section 8, but section 9
provides that conduct does not amount to corrupt conduct unless it could constitute or
involve:

(a) a criminal offence;
(b) a disciplinary offence;

(c) reasonable grounds for dismissing, dispensing with the services of or otherwise
terminating the services of a public official; or

(d) in the case of conduct of a Minister of the Crown or a member of a House of Parliament
— a substantial breach of an applicable code of conduct, being one adopted for the
purposes of the ICAC Act by regulation.

Accordingly, if the Ministerial Code were to be adopted for the purposes of the ICAC Act,
its nature as a self-regulatory instrument may change, as substantial non-compliance with
the Code would, of itself and provided the relevant conduct otherwise fell generally within
the description of conduct set out in section 8 of the ICAC Act, be considered in law to
constitute “corrupt conduct”, even if that conduct would not other constitute a criminal
offence. Again, if the Code were to be adopted for the purposes of the ICAC Act, a review
of its drafting may be appropriate.




The Lobbyist Code and Lobbying of Government Officials Act 2011
The Lobbyist Code of Conduct was established in February 2009."

The Code applies to lobbylsts whose business is to represent the interests of a third party .
to government officials."” It provides that, if such lobbyists wish to lobby government
officials, they must be registered on the Register of Lobbyists, which prowdes public
fransparency as to both who those lobbyists are and who their clients are.’

The Lobbyist Code of Conduct covers lobbying of Government representatives, broadly
defined to cover Ministers, Parliamentary Secretaries, Mlmsterial staff and persons
employed, contracted or engaged in a public sector agency.'®

Although the Lobbyist Code requires lobbyists to be registered before they are permitted to
engage in lobbying of NSW Government representatives, it confers no obligation on
Government representatives to meet with or otherwise allow themselves to be lobbied by a
lobbyist. To put the matter another way, a registered lobbyist has no right to lobby a
Government representative.

In 2011, the Lobbying of Government Officials Act 2011 was enacted to make it a
criminal offence to pay or receive a success fee for lobbying.™

The Lobbying of Government Officials Act 2011 also makes it a criminal offence for a
former Minister to engage in lobbying activities for the first 18 months after leaving
office if the activities concern hIS or her former portfolio responsibilities in the 18
months prior to leaving office.”” A consequential amendment was made io the Lobbyist
Code of Conduct to require the Director General to remove a lobbyist from the Register
if they have been found guilty of that offence.®

Also in 2011, the Government lntroduced restrictions on the appointment of lobbyists to
Government boards or committees.'” These policies apply to all NSW Government
boards and committees, including the boards of State Owned Corporations.

Lobbyists (as defined in the Code) and the employees, contractors or persons
otherwise engaged by lobbyists to carry ouf lobbying activities are now ineligible for
appointment to any government board or committee if the functions of the board or
committee relate to any matter on which the lobbyist (or person engaged by the
lobbyist) represents the interests of third parties, or has represented the interesis of
third parties in the 12 months prior o the date of the proposed appointment.

Further, the Code now provides that a lobbyist who is appointed to a Government
board or committee is then prohibited from [obbying in the interests of third parties in

1% The current version of the Lobbyist Code is available at <www.dpc.nsw.gov.au/__data/assets/pdf_file/0017/32066/Lobbyist-Code-
amendments-2013-strict.pd> (Lobbyist Code).

! Lobbyist Code, clause 3.

12 | obbyist Code, clause 4.1(a) and (b).

31 obbyist Code, clause 3.

¥ Section 5, Lobbying of Government Officials Act 201 1.
15 Section 8, Lobbying of Government Officials det 2011,
18 1 obbyist Code, clause 8.2 and 8.3,

17 See Premier's Memorandum 2011-13 Lobbying of NSW Government Officials, available at
<www.dpc.nsw.gov.au/announcements/ministerial_memoranda/2011/m2011-13_lobbying of nsw_government_officials>,




relation any matter relating to the functions of the board or comrnittee.!® A lobbyist can
be removed from the Register for a breach of this requirement.?”

Most recently, the Lobbyist Code of Conduct was further amended to prohibit individuals
who occupy or act in an-office or position concerned with the management of a registered
political party from lobbying government officials. The amendments fo the Lobbyist Code
of Conduct also prohibit owners of the Lobbyist's business and other individuals
associated with the Lobbyist’s business from occupying or acting in an office or position
concerned with the management of a registered political party. These changes take effect
on and from 31 October 2013.%°

Administration of the Lobbyist Code

The Director General of the Department of Premier and Cabinet is given the function,
under the Code, of administering the Register of Lobbyists. The Code also confers certain
powers and discretions on the Director General, including the power to remove lobbyists
from the Register in certain circumstances, including in the event of a breach.

In practice, the Director General is supported in his role by the Information Access Unit,
which is part of the Office of General Counsel within the Department. The Office of
General Counsel provides both administrative and legal advice to the Director General
concerning the exercise of his functions, and makes recommendations to the Director
General as to how he shouid discharge those functions.

. The Director General personally exercises, on the advice and recommendation of the
Office of General Counsel, the functions specifically conferred upon him by the Code,
including:

e To approve an application for a new lobbyist to be listed on the register;
» To approve a lobbyist’s registrations details being amended to add a new employee,

contractor or other individual engaged to carry out lobbying activities for the lobbyist;
and

» Toremove a lobbyist from the register (other than at the lobbyist's own request).

Enforcement of the Lobbyist Code

There are three broad categories of requirements that apply to lobbyists under the Code:

(a) Requirements with respect to maintaining the accuracy and currency of information on
the Register, including a requirement to confirm registration details three times a
year.?’

(b) Specific requirements with respect to information that must be disclosed upon
contacting Government officials, including a requirement, when first making contact

with a Government official, to identify themselves as lobbyists, to disclose the identity
of their client, and to describe the matter in respect of which they wish to lobby.?

¥ Lobbyist Code, clause 7.1(e).

1? Lobbyist Code, clause 8.3.

¥ 1 obbyist Code, clauses 7.3 and 8.1(c).

! See eg, clauses 5.3 to 5.6 Lobbyist Code.
2 See e, clause 4.3 Lobhyist Code,




{c) General behavioural requirements imposed on the conduct of lobbyists when engaging
with Gc;gernment representatives, such as a prohibition on the making of misleading
claims.™

It appears that the requirements in paragraphs (a) and (b) are primarily directed toward
improving transparency and, in particular, avoiding the possibility of a government official
being lobbied without their being aware of the underlying client for whom that lobbying is
being done. '

The requirement io Register does not apply, for example, to in-house lobbyists (that is,
lobbyists who are employed within a particular corporation to represent the interesis of that
corporation), charities or associations. In part, this may be because there would seem to
be little risk in those cases that it will not already be apparent on whose behalf the lobbyist
is lobbying — If the government relations manager of company X contacts a Government
official for the purpose of lobbying, it will be obvious that he or she will be doing so in the
interests of company X.

If any person becomes aware of any suspected breach of the Code by a lobbyist, they
should report this to the Director General of the Department of Premier and Cabinet.

Since its establishment, there have been a number of occasions when lobbyists have been
removed from the Register pursuant to clause 5.6 due to a failure to comply with the
requirements referred to in paragraph (a) above. Clause 5.6 provides that a lobbyist's
registration “shall lapse” if they do not satisfy those requirements. In practice, however,
the Department will, in the event of non-compliance, make reasonable efforts to contact
the lobbyist and afford them an opportunity to remedy the nen-compliance before
removing them from the Register.

In relation to the requirements referred to in paragraphs (b) and (c) above, there have, o _
date, been no instances where the Director General has exercised his discretion to
remove a lobbyists’ registration (in whole or in part) for a breach of those requirements. :

Government officials, Members of Parliament and members of the public may from time to

time bring to the attention of the Department of Premier and Cabinet questions, comments ;
or concerns they have regarding the conduct of lobbyists. Infrequently, concerns have {
arisen as to a lobbyist's compliance with the Code. In those cases, the Director General 1
will, as a matter of procedural fairness, generally write to the lobbyist identifying the :
concern that has been raised, seeking an explanation and reiterating the lobbyist's

relevant obligations, noting that the Director General has the power to remove a lobbyist

from the Register.

The most recent instance of this related to statements that appeared on an Internet
‘LinkedIn’ profile of Mr Joseph Tannous, a person engaged by a registerad lobbyist, First
State Advisors & Consultants Pty Ltd. The correspondence with Mr Tannous concerning
that matter is annexed for information, and is indicative of the Department's approach to
dealing with allegations of non-compliance with the Code.?* (It should be noted that the
attached correspondence was undertaken prior fo the Government's recent decision to
impose a general prohibition on an individua!l who occupies or acts in an office or position

3 See eg, clause 7.1 Lobbyist Code,

# As the matter dealt with in that correspondence was raised during a hearing of the General Purpose Standing Committes No. 1, a
copy of this correspondence was also provided to that Committec on 25 Scptember 2013.



concerned with the management of a reg[stered political party from lobbying government
officials.®)

The relationship between the Ministerial Code, the Code of Conduct for Members of
Parliament, and the Lobbyist Code of Conduct -

The Code of Conduct adopted by the Legislative Assembly and the Legislative Council
continues to apply to Ministers in their capacity as Members of Parliament. That Code has
been adopted for the purposes of the Independent Commission Against Corruption Act
1988.

Ministers, as Members of Parliament, also continue to be subject to the pecuniary interest
disclosure requirements of the Constitution (Disclosure by Members) Regulation 1983.

The requirements of the Ministerial Code of Conduct, the Members of Parliament Codes,
and the Constitution (Disclosure by Members) Regulation 1983 apply separately.
However, there does not appear to be any inconsistency between them, in the sense that
it is both necessary and possible to comply with all three at the same time. Further, the
obligations are otherwise génerally consistent and mutually reinforcing so as to avoid
unnecessary confusion or administrative burden.

For example, the Ministerial Code of Conduct expressly reinforces that Ministers must
comply with their obligations under the Members of Parliament Codes, and the
Constitution (Disclosure by Members) Regulation 1983,%° and it imposes pecuniary interest
disclosure requirements that cross-refer to the categories of matters that are requlred to be
disclosed under the Constitution (Disclosure by Members) Regulation 1983.%

Similarly, the Ministerial Code contains. a provision requiring Ministers fo complg with the
Lobbyist Code of Conduct and the Lobbying of Government Officials Act 2011.

2% See above n 20 and related toxt.
¥ Ministerial Code, clause 2.1,

T Ministerial Code, clause 2.2.
% Part 8 Lobbying of Government Officiafs Act 2011.
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2013-333351

Mr Joseph Tannous

Executive Director

First State Advisors & Consultants Pty Ltd
Level 10, Park House

187-191 Macquarie Street

SYDNEY NSW 2000

Dear Mr Tannous

- | refer to my previous letters of 21 August 2013 to yi)u' and 1o First State Advisors

& Consultants Pty Ltd, trading as 1* State Government & Corporate Relations

(First State).

On 16 August 2013, during a public hearing for the Budget Estimates 2013-14 inquiry
conducted by the Legislative Council General Purpose Standing Commitiee No 1, the
Hon Luke Foley MLC alleged that your Linkedin profile carried the staterment:

“Joseph currently holds a number of senior positions within the NSW Liberal
Party. In these roles he enjoys constant contact with elected representatives
from across the political divide enabling him to attain the desired results for his
clients.” {the Statement) ' ' '

[ note that there is no dispute that this Staternent appeared on your Linkedin profile,
until it was removed on 16 August 2013.

| have read your respanse of 11 September 2013 (the Tannous fetter), which
enclosed a submission prepared by Corrs Chambers Westgarth on behalf of you

-and First State (the Corrs submission).

Having regard to the above matters, and taking into account the submissions yrade in
the Tannous letter and the Corrs submission, | have formed the opinion that there -
has been a breach of clause 7.1(c) of the NSW Government Lobbyist Code of
Conduct (the Code), which provides that: '

Lobbyists shail not make misleading, exaggerated or exfravagant claims
about, or otherwise misrepresent, the nature or extent of their access to
institutions of government or to political parties or to persons in those
institutfons.

Governor Macquarie Tower, 1 Farrer Place, Sydney NSW 2000 8 GPO Box 5341, Sydney NSW 2001

Tel: (O2) 9228 5555 B F: (02) 9228 5249 m www.dpc.nsw.gov.au
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| do not consider that the breach on this occasion is such as fo warrant the exercise
of my discretion under Clause 8.3 of the Code 1o remove part or all of First State's
details from the Labbyist Register.

Reasons for my decision are atiached.
Consulfation on possible disclosure of documents

There may be a public interest in releasing a copy of this letter (and the attached
reasons), as well as my letter to you of 21 August 2013, the Tannous letter and
the Corrs submission. In particular, the release of these docurments may
contribute o open discussion of public affairs, enhance understanding of
Govemment processes, and provide information of relevance to others about

compliance with the Code.

I am therefore considering pro-actively releasing these documents under section 7
of the Government Information {Public Access) Act 2009 (GIPA Act).

Before doing that, | invite you to indicate, within 7 days.of the date of this letter,
whether you have any objections to the public release of any or all of those
documents. if you do hiave any objections, please indicate the basis of those
objections by reference to the public interest considerations set out in the Table to
section 14 of the GIPA Act.

[ note that, even if you do have objections, which | will take info account, | may
nevertheless decide to release the documenis if | determine that, on balance, itis
in the pubilic interest to do so. -

You should also be aware that, even if | decide not to pro-actively release the
documents, If they subsequently become the subject of a formal GIPA application,

this Department will be legally obliged fo release them unless there is an
‘overriding public interest against disclosure’ as defined In the GIPA Act,

Thank‘you for your co-operation in this matter, and for your detailed submission,

Yours sincerely

UIFIS ECTiEs™
Director General

17 SEP 2013




Attachment:
Alleged breach of the Lobbyist Code by Mr Tannous and First State -
Reasons for decision

Nature of complaint and questions to be addressed

First State Advisors & Consuitants Pty Limited (First State) is a Lobbyist registered
on the NSW Register of Lobbyists. Mr Joseph Tannous is listed on the Register as a
person engaged by First State to undertake lobbying activities.

On 16 August 2013, during a public hearing for the Budget Estimates 2013-14 inquiry
conducted by the Legislative Council's General Purpose Standing Committee No 1,
the Hon Luke Foley MLC alleged that Mr Tarnous’ Linkedin profile carried the
statement:

“Joseph currently holds a number of senior positions within the NSW Liberal
Party. In these roles he enjoys constant contact with elected representatives
from across the political divide enabling him to attain the desired results for his
clients.” (the Statement)

There is no dispute that this Statement _a1ppeared on Mr Tannous' Linkedn profile,
until it was removed on 16 August 2013.

I note as a preliminary matter that Corrs, on behalf of Mr Tannous and First State,
has submitted that, in considering this matter, | should have regard to “the political
nature of the complaint [from the Hon Luke Foley MLCT".2 | reject that submission.

My power under clause 8.3 of the NSW Government Lobbyist Code of Conduct
(the Code) to remove a Lobbyist's registration (in whole or in part) from the
Register is discretionary and arises in circumstances including among others
where | have formed the opinion that the Lobbyist or a person engaged by it to
carty out lobbying activities has breached section 7.1 of the Code.

Although it would be reasonable to expect that this might ordinarily occur following
the receipt of a complaint, it is not necessary that a formal complaint have been
received in order for me to form such an opinion.

Further, whers information concerning a possible or alleged breach is received,
the motivation of the informant in providing that information would appear to have
no relevance to either my forming an opinion as to whether a breach has in fact
occurred or in deciding what if any action should be taken if it has.?

* Submission from Corrs Chambers Westergarth on behalf of First State and Mr Tahnous dated 11 Septemher
2013 (the Corrs submission), paragraph 2.2 and 2.8. It is not clear from the Corrs submission when the
Statement first appeared on the LinkedIn profile.

2 Corrs submission, paragraph 3.31(a).

*An exception might be a circumstance where the information itself is in dispute and the credibility of the
informant has been raised, but that is not the case here.
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Whether the matters raised by Mr Foley were “likely done for political reasons™ is
of no relevance to the exercise of my functions under the Code.

The Corrs submission also points out that Mr Foley MLC has not directly identified
in what particular manner it is alleged that Mr Tannous and First State might have
breached the Code.® While | accept that point, it'is for the same reason not a
relevant consideration in this case.

The information that has been raised is sufficient to lead me to consider it
necessary to consider the following questions:

(1) Did the making of the Statement itself breach section 7.1(d) of the Code by
constituting a failure to "keep strictly separate from their duties and activities
as Lobbyists any personal activity or involvement on behalf of a political

party™?

Doss the Statement otherwise point to conduct that has breached clause
7.1(d) of the Code?

)

(3)  Does the Statement breach clause 7.1(c) of the Code by consiituling “a
misleading, exaggerated or extravagant claim abaout, or otherwise
misrepresent, the nature or extent of their access to institutions of government
or to political parties or to persons in those institutions”™?

Although these questions were not put in precisely these terms either by Mr Foley
MLC orin my earlier letter of 21 August 2013, they may be said to flow seff-evidently
from the matter that has been raised. In any event, each of them has been
addressed in the Corrs submission,® and 1 therefore do not consider that any
practical unfairness can be said to result in those questions not having been put to
Mr Tannous and First State in those exact terms.

Question 1

Clause 7.1(d) of the Code states that “Lobbyists shall keep strictly separate from
thelr duties and activities as Lobbyists any personal activity or involvement on
behalf of a political party.”

Corrs submits that a finding that simply making the Statement itself has breached
clause 7.1(d) “would go beyond what even a highly technical reading of what
section 7.1(d) could ordinarily be understood to cover”.” | am inclined to agree.

Clause 7.1(d) is clearly directed toward the substantive activities of lobbyists. The
making of a statement such as this may well lead to a question as to whether

* Letter fram Mr Tannous to the Director General of the Department of Premier and Cahinet dated

11 September 2013 {the Tannous letter).

* Corrs submission, paragraph 3.7 and 3.31.

¥ Corrs submission, for example, as to Question 1, paragraphs 3.28 to 3.29; as to Question 2, paragraphs 3.9 to
3.21; and as to Question 3, paragraphs 3.22 to 3.30.

7 Corrs submission, paragraph 3.28,
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separation has been maintained in respect of those activities and party political
activities (this being the issue to which Question 2 is addressed). However, it does
hot provide an answer to that question. | do not consider that the mere making of
the Statement could, of itself, reasonably be considered to constitute a breach of
clause 7.1(d).

Question 2

The Corrs submission concedes that, in so far as the Statement says that “[roles
within the NSW Liberal Party, and the contact with elected representatives
enjoyed as a result] “enablie] him to aftain the desired results”, it may suggest the
possibility of conduct having taken placs in breach of section 7.1(d).

Itis implicit in clause 7.1(d) that a lobbyist may have an involvement with a
political party outside of their position as a lobbyist. The Code does not prohibit,
explicitly or implicitly, a lobbyist from also being the holder of an office in a political
party. Rather, its requirement is that the acivities of the two roles be kept “strictly
separate”.

Other than any possible suggestion arising from the Statement itself, there is no
evidence before me to suggest that Mr Tannous has failed to comply with the
requirements of clause 7.1(d).

To the contrary, Mr Tannous asserts that he has complied with those
requirements and that he does “scrupulously separate his personal political
activities”.? I note that the Corrs submission provides details of Mr Tannous’
lobbying activities, which support Mr Tannous' assertion.™

Question 3
Clause 7.1(c ) of the Code provides that:

“Lobbyists shall not make misleading, exaggerated or exiravagant claims
about, or otherwise misrepresent, the nature or extent of their access to
institutions of government or to political parties or to persons in those
institutions”.

The Corrs submission suggests that, in determining whether a statement or other
conduct contravenes this provision of the Code, regard should be had to what
courts have considered to be misleading or deceptive for the purposes of

section 18 of the Australian Consumer Law (ACL.) and/or what might be
considered to constitute a misrepresentation at common law. Corrs notes that, at
common law, a distinction has sometimes been made between representations
and ‘puffery’, the latter not misleading except where it leads a person into error.

Corrs submits that a similar distinction should be drawn here such that, to make a

® Corrs submission, paragraph 3.26. Albeit the submission states that this would putting the suggestion “at its

highest”,
® Corrs submission, paragraph 3.30.
" Corrs submission, paragraph 1.1 to 1.16.




finding of a breach of the Code, | would “need to be satisfied that Mr Tannous’
comments were misleading and more than mere puffery that is part of the
‘ordinary stuff of commerce™." |

In relation o this aspect of the Corrs submission, | make the following comments:

(@) A statement of the type referred to in clause 7.1(c) of the Code might, in
some circumstances, also contravene the prohibition on misleading and
deceptive conduct under section 18 of the ACL, in so far as it occurs in
trade and commerce. Such a statement might, m certain circumstances,
also involve a misrepresentation at common law.

(b)  In consldering whether a statement is misleading for the purposes of clause
7.1(c) of the Code, regard may usefully be had to the manner in which the
Courts have considered that term elsewhere. The general propaosition that
a misleading statement is one which induces or is capable of inducing error
is accepted, as too is the proposition that a statement may be considered
misleading even in the absence of any evidence that any particular person
has in fact been mislead.

{c) However, the provisions of the Code must also be read in their context.
The formation of an opinion that a Lobbyist's statement contravenes clause
7(1)(c) should not necessarily be taken to imply an opinion that the
statement would also be misleading at law or vice versa.

(d)  Given that the Code (unlike section 18 of the ACL) is concemed not only
with statements that are misleading, but also with statements that are
exaggerated or extravagant, the distinction that has sometimes been made
at law between representations that might lead a person into error and
those that constitute mere puffery would seem to offer little, if any,
assistance.

(e)  The public policy objectives of the Code do not suggest that puffery should
be exempt from the application of the Code. Indeed, they would seem to
point to the opposite conclusion.

The Code was adopted amidst concemns including, among other things,
about possible perceptions that lobbyists may have excessive influence
and privileged access. Whether or not these perceptions had any basis in
fact is, to some extent, beside the point. The mere existence of such
perceptions has the potential to undermine public confidence in the
institutions of government.

it may be that some statements that would be considered puffery, to the
extent that they might fuel such perceptions and therefore undermine public
confidence in the institutions of government, are the very type of statement
that the Code is intending to proscribe.

 Corrs submission, paragraph 3.18,




| therefore reject the submission that statements that might elsewhere be
considered puffery are necessarily excluded from the ambit of section 7.1(c).

That said, having regard to the purpose of the Code, | do not consider that it is
necessary or appropriate for me to scrutinise in detail every statement that a
lobbyist might make in the course of their business. | do not, for example, propose
to consider or express any views as to the factual veracity of claims such as
whether Mr Tannous’ contact with government officials was “constant”, whether
that contact involves representatives “from across the political divide®, or whether
he does, in fact, “attain the desired results” for his clients.

In regard to those matters, | refer simply to my general comments above
regarding the importance of lobbyists avoiding all misleading, exaggerated or
extravagant claims, even those that, in other contexts, might be considered little
more than puffery.

My present concern is with the implied link in the Statement between, on the one
hand, Mr Tannous’ position within the Liberal Party and, on the other hand, his
activities as a lobbyist.

The Carrs submission states that “Mr Tannous' credentials as a lobbyist stem
from his long-standing involvement in the Liberal F’arty".12 If the Statement had
said no more than this then it would appear to be unobjectionable. As noted
above, the Code permits involvement in political party activity and, as a practical
matter, such involvement whether past or continuing may form the basis upon
which a lobbyist will claim to have acquired some additional experience of or
insight into government processes, if only by having some knowledge of the
structures of government and the identity of individuals within those structures.

In so far as the Statement suggests more than this, however, then it must follow
from Mr Tannous’ own submission that it is, to some extent at least, ‘misleading,
exaggerated or extravagant’ within the meaning of clause 7.1(c) of the Code.

A fair reading of the Statement suggests that it is the contact that Mr Tannous has
with elected officials “in these roles” (that is, in his capacity as an officeholder
within the Liberal Party) that is what enables him to “attain the desired results” for
his clients,

If such a claim were true, then it would point to a breach of section 7.1(d) and the
requirement that there be a strict separation between lobbying and party political
activities. The Corrs submission goes to some length to explain why this is not, in
fact, the case. If it is not true, however, then it would seem almast necessarily to
follow that it must be in some way misleading, exaggerated or extravagant. It is
hard to see how it could be possible to have it both ways.

| agree with the comment made by the Premier, and repeated in the Corrs
submission, that any breach in this regard would appear to be slight.'

2 Corrs submission, paragraph 1.11.
¥ see Corrs submission, paragraph 3.7 and 3.20.
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| note Mr Tannous’ advice that he neither authored nor authorised the Statement
and, indeed, was not aware of the Statement unill it was raised in the Budget
Estimates hearing.™ | also note his evidence that any breach of the Cods was not
deliberate on his part and that he took immediate action fo remedy it at the first

available opportunity.

Nevertheless, the Statement appeared on Mr Tannous’ Linkedin profile and he
hae a responsibility for statements made in his name. | note also that First State
has now adopted a policy requiring all public statements regarding First State or
any of its lobbying activities to be signed off by an appropriately senior officer.

In light of the above, | have determined that the breach of clause 7.1(c) that has
occurred in this case does not warrant the exsrcise of my discretion under clause

- 8.3 of the Coda,

This matter will, however, be taken info-account as an aggravating factor in
determining whether Mr Tannous' details should be removed from the Register, in
the event any other breach of the Code occurs in the future. .

Ditedtor G&neral
Department of Premier and Cabinet
September 2013 -

* Corrs submission, paragraph 2.4 to 2.6.
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- GOVERNMENT & COSPORATE RELATIONS

Mr Ghris Eccles

Diractor General

Department of Premier and Cabinst
1 Farref Place

Sydney NSW 2000

By e-mail to Mr Paul Miiler, General Counsel:

Dear Mr Eccles and Mr Millsr,

NSW Government Lobbyist Gode of Conduct

N

Thank you for your letter of 21 August 2013 to Mr Joseph (Joe) Tannous and to 1% State Advisers and
Consultants Pty Limited (1° State).

1% State was surprised to learn of the Han Mr Foley's complaint in Estimates. 1* State and Mr Tannous
believe that they have not breached the Code, and the matters raised by thie Hon Mr Foley were likely
done for political purposes. The opportunity to respond to the Hon Mr Foley's complaint, on the record, is
most welcome.

We do so against the hackground of being strong supporters of the NSW Government Lobbyist Cede of
Conduct (Gode), which has brought structure and clarity to the operation of government lobbying in NSw,
1% State is committed to the principles outlined in the Code. Integrity, particularly in our dealings with
Ministers and public officials, is at the core of our business. Notwithstanding that we believe that we did
nat breach the Code, 1* State acted guickly to remove the subject matter of Mr Foley's complaint so as o
minimise any suggestion that 1% State’s practices fall outside of the Code's requirements.

1* State has retained Corrs Chambers Westgarth to assist it in this matter. Attached is a submissicn
Corrs has prepared on 1% State’s and Mr Tannous’ behalf.

While 1% State believes that this response should be sufficient to allow the Department of Premier and
Cabinet to be satisfied that the Hon Mr Foley's complaint is baseless, 1% State offers ongeing co-
operation with the Department to resolve this complaint. In addition to the matters set out in our
response, 1% State offers to provide the Department with any records, sworr evidence, or access to staff
that the Department considers helpful in addressing the matiers,

Please do not hesitate to contact us if we can provide any additlonal assistance to the Department.

(‘ Yjaurs sincerely

\;lseph Tannous
ecutive Director

Your link to government




Submission to the NSW Department
(._g of Premier and Cabinet

On behalf of

1* State Advisors and Consultants Pty Limited and
Mr Joseph Tannous

Matters raised by the Hon Mr Luke Foley MLC.

AT
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Structure of submission

The structure of this submigsion is as follows:

° Part 1 of provides an overview of 1% State and Mr Tannous' involvement in 1%
State.
® Part 2 sets out the background to the content of the Linkedin profile page, and

the steps that were taken in relation to that profile-upon 1% State becoming
aware of the matters the Hon Mr Foley MLC referred to in Estimates.

® Part 3 identifies the matters that the Department ought to properly consider
when reviewing the Hon Mr Foley MLG’s complaint and whether there has
been a contravention ef the: Code.
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Overview of 1% State

About 1 Siate

1.1

1.2

1.3

1st Staie Advisors and Consultants Pty Limited (1% State) is a leading
government and corporate relations advisory firm based in Sydney. The
proprietors of 1% Staie are:

(a) Mr Joseph (Jae) Tannous, the founder and Executive Director; and
{s)) Mr Zachary Miles, Pariner.

1*! State also gngages a number persons as consultants or amployees,
including;

(a) The Hon Mr Pater Reith;

{b) Dr John Tiemey OAM;

{c) Mr Neil Harley; and

{ch) Mr Amer Hussein.

1* State was formed in 2012 and is registered (sither as a company or through
its personnel) on the registers of lobbyists maintained by the Commonwealth
Gavernment, and the Governments of the states of NSW, Victoria and
Queensland.

Services provided by Tat Siate

1.4

15

1.6

1.7

1.8

The core aspects of 1 State’s business are the provision of government
relations advisory services and lobbying services.

Although Mr Tannous is associated with the Liberal Party, he has been
involved in politics for over 15 years. As is natural for any person engaged in
politics for any length of time, Mr Tannous has a range of contacts outside of
the Liberal Party, which he is in regular contact with, as a result of his political
roles, his business roles and his role as a tobbylst. Mr Tannous’ long
involvement i politics, and his contacts within different political parties, is a key
credential for his business as a lobbyist.

When 1% State provides government reiations advisory services to clients, it
assists clients by connecting them with the appropriate government
depariment, individuals within that department or miristers responsible for the
relevant portfolios. 1% State may arrange a meeting on behalf of a client, but,
when engaged to provide government relations aclvisory services, 1% State
does not attend that meeting.

When 1* State provides lobbying services to clients, it will attend the meeting
on behalf of a client. It will advocate for that client with the aim of achieving a
client's objectives.

The majority of services provided by 1* Siate to its clients are govermnment
relations advisory services. 1* State primarily operates in the federal
jurisdiction but does some limited work in the NSW jurisdiction.

9544078M
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1.8

1.10

1" State operates from level 10, Park House 187-191 Macquarie Street,
Sydney. Mr Tannous also operates a separate business called JTM Cargo
Marnagement Pty Ltd (JTM Gargo). JTM Cargo is a freight forwarding
business and is also operated from the same office as 1* State.

The empioyses of 1* State and the employees of JTM Cargo all work from the
same office.

MrJoseph Tannous -~ lobbying activities

1.11

1.12

1.13

Mr Tarinous’ credentials as a lobbyist stem from his long-standing involvement
in the Liberal Party, having volunteered his time over the course of 15 years.
During this ime he has held and continues to hold various positions within the
Liberal Party. He is.presently a member of the Executive of the NSW Liberal
Party, and has held this role since 2011.

Because 1st State’s lobbying activities generally occur in the faderal sphere,
there is a natural separation between Mr Tannous' political activities and any
NSW lobbying 1% State conducts. In particular, Mr Tannous’ lobbying activities
(within the meaning of the Code) In NSW have been infrequent.

Mr Tannous has instructed us that he has reviewed his records, and his NSW
lobbying activities (within the meaning of the Code) in 2012 and 2013 are
limited to the following engagements:

(a)y 17 January 2012. Mr Tannous arranged and attended a meeting on
behalf of a client, (Southern United Minerals) with the Minister for
Resources and Energy, Special Minister for State and Minister for the
Central Coast, The Hon. Chrig Hartcher. This meeting was held at
Governor Macquarie Towsr and was arranged through the usual
protocols for arranging a meeting with a NSW Government Minister;
and

{b) 5 September 2012. Mr Tannous attended a meeting with two other
staff on behalf-of a former client (Investron) with the Parliamentary
Secretary Craig Baumann MP Member for Port Stephens and
Depariment of Planning staif to discuss the Department’s view on
Macquarie Park and the draft rezoning plans proposed by Invesiron.
This meeting was held in Parliament House and was aranged
through the usual protocols for arranging a meeting with a
Parliamentary Secretary.

1% State was also retained to survey a number of persons within the NSW
Government on behalf of the NSW Aboriginal Land Council. Although this
survey was not lobbying within the meaning of the Code or the Lobbying of
Government Officials Act 2011, 1* State wishes to be transparent in relation fo
lts activities. 1% State met with various persons involved in the NSW
Government, The persons covered by the Code, that 1% State met with for the
purposes of the NSW Aboriginal Land Council survey were:

{a) Mr Tony Chappel, Chief of Staff to the Minster for Environment and
Heritags;
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2

(b) Mr Andrew Humpherson, Chief of Staff to the Minister for Resources
and Energy, Special Minister of State and Minister for the Ceniral
Coast;

fc) Mr Tim Scott, Chief of Staff to the Minister for Primary Industry,
Minisier for Small Business;

{d) Mr Anthony Benscher Chief of Staff to the Minister for Family and
Community Services, Minister for Women;

)] Ms Anne King, Senior Policy Adviser to the Minister for Family and
Community Services, Minister for Women; and
] Ms Tara Black, Policy Adviser to the Deputy Premier and Mm|ster for

Trade and Investment.

We are Instructed that Mr Tannous has not conductad any federal lobbying
activities since 2011.

Importantly, we are instructed that none of the mestirigs described above were
arranged or occurred as a result of Mr Tannous' involvement for the NSW
Liberaf Party. Mr Tannous does not have any particular relationship with either
the Hon Chris Hartcher or Craig Baumann MP, and does not sit on any NSW
Liberal Party committees with either person. Mr Tannous does not sit on any
NSW Liberal Party committees with any of the persong identified in paragraph
1.14.

Background to the Linkedin profile

Siatement referred to by the Hon Wr Foley MLG

2.1

2.2

We understand that the allegation made by Mr Foley is that Mr Tannous'
LinkedIn profile contained the following statement:

“Josephi currently holds a number of senior positions within the NSW Liberal
parly, in these roles he enjoys constant contact with elected reprasentatives
from across the political divide enabling him to attain the desired results for his
clients.” (the Statement),

There is no dispute from Mr Tannous or 1% State that the statement appeared
in the “Profile” section of Mr Tannous' LinkedIn page.

Basis upon which the siatement was posted

2.3

2.4

Mr Tannous instructs us that he is a relative novice in relation to social media,
and does not actively engage in discourse on social media. However, he takes
the view that a social media presence is necessary in the context of his
busfness activitles.

An employee of JTM Cargo, who is in part rasponsible for the marketing and
soclal media for that company assisted in relation to Mr Tannous' Linkedin
profile, and updated it, earlier this year. Mr Tannous did not see the profile
before or after it was posted. He had assumed that the profile would reflect the
contents of 1% State’s website.
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25 We are instructed that instead of simply extracting from the contents of the 1%
State website, the JTM Cargo staif member developed a form of words about
Mr Tannous based on the marketing concepts generally used for JTM Cargo.
In particular the reference to "attaining results” echoes JTM Cargo's marketing
as the cargo-forwarding indusiry is very much a resulis oriented business.

28 In practice, Mr Tannous does not regulfarly use sacial media. He was not
aware of its contents until he was informed about the matters raised in the
Hearing.

2.7 It is important to note that the siatement does not form part of 1% State's

ordinary marketing. The form of words used in the statement has not appeared
in any other social media, internet page or physical marketing documents of 1%

State.

Removal of The statement

2.8 Mr Tannous became aware of the Hon Mr Foley MLC's complaint in the
af_temoon of 16 August 2013, The statement was amended on the evening of
Friday 16 August.

2.9 That:step was taken witheut conceding the correctness of the matters raised by

the Hon Mr Foley MLC in the Hearing, but instead reflects 1 State's view that
as a strong supporter of the Code, there should be no questions whatsoever
regarding 1% State’s compliance with the Code.

210 MrTannous and Mr Miles have now implementad a policy that requires all
public statements regarding 1 State or any of its labbying activities to be
signed off by them before publication. Again this step has been taken without
conceding the correciness of the matters raised by the Hon Mr Foley MLG, but
the fact that it has been taken should demonstrate to the Department 1%

- State’s bona-fides in wanting to completely address this issue.

3 Submission in relation to the operation of the
Code

Relevani sections of the Code

3.1 Section 3 of the Code dsfines:

{a) Lobbyist as:

A person, body corporate, unincorperated association, partnership or firm
whose businass includes being contracted or engaged to represent the
interests of a third party to a Government Representative.

(b) Government Representative as:

A Minister, Parliamentary Secretary, Ministerial Staff Member, or a person
employed, contiracted or engaged in a public sector agency (which maans a
Division of the Government Service as dsfined in section 4A of the Public
Sector Employment and Management Act 2002) other than staff employed
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3.2

3.3

under section 33 of the Public Sector Empioyment and Management Act
2002.

Ministerial Staff Member as:

A person employsd under section 33 of the Public Sector Employment and
Management Act 2002 to carry out work for a Minister or a Parliamentary
Secretary; a person seconded to the Department of Premier and Cabinst
under section 86 of the Public Sector Employment and Management Act
2002 and assigned to a Minister's office; or a person otherwise placed,
coniracted or engaged in a Minister’s office or assigned to a Parfiamentary
Secretary.

Section 7.1(c) of the Code is as follows:

Lobbyists shall not make misleading, exaggerated or extravagant claims
aboud, or atherwise misrepresent, the nature or extent of their access to
instifutions of government or to political parties or to persons in those
institutions.

Section 7.1(d) of the Code is as follows:

Lobbyists shall keep strictly separate from their duties and aciivities as
Lobbyists any personal activity of involvement on behalf of a political party.

The proper conteit of the speration of the Code

3.4

3.5

3.6

3.7

The Questions and Answers section of the Department's webpage regarding
the Lobbyists Registar provides the following context for the Lobbyists Register
and Code:

Lobbying is a legitimate activity and an important part of the demacratic process.
Lobbyists can help individuals and organisations communicate their views orr matiers of
public interest to the Government, and in doing so, Improve vutcomes for the individual
and the community as a whole.

In performing this role, there is a public expectation that lobbying activitias will be
carried out ethically and transparently, and that Government officials who are
approached by lobbyists can establish whose interests lobbyists represent so that
informed judgemenis can be made aboui the oufcome lobbyists are seeking lo achisve.

The Code exists to give structure to the operations of Lobbyists on the
Register. The Preamble in the Code states:

The Government has established the Lobbyist Cade of Conduct to ensure that contact
between Lobbyists and Government Representatives is conducted in accordance with
public expectations of ransparency, integrity and honesty.

In considering whether the Statement is in breach of the Code, we submit that
the overriding goals of these two statements provide the proper context.

The Hon Mr Foley MLC has complained about the Statement, and the
Department is investigating that complaint. In condueting that investigation and
reaching a determination, we submit that the following overall matters are
relevant considerations for the decision maker:
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{e)

There is no legitimate complain; or circumstance alleged whereby Mr
Tannous or 1% State has engaged in conduct said to have breached
the Code; there is simply no incident or circumstance identified or
identifiable. Mr Tannous’ connections with the Liberal Party are well
known. [tis likely that the Hon Mr Foley MLC was engaging in a
political exercise when he raised the Statement with the Premier. Mr
Foley was not raising the issue in the contexi of there having been a
complaint made to him, to the Premier, or to the Department of
Prermier and Cabinet about Mr Tannous or 1% State. Mr Folsy did not
identify any persons who are said to be misled for the purposes of
section 7.1{c}, nor did he identify any occasions upon which Mr
Tannous or 1* State are said to have failed to maintain a strict
separation between political activities and lobbying activities for the
purposes of section 7,1(d} of the Code.

The Statement appeared in Mr Tannous' profile page of a social
media website, Objsctively considered, there is no risk that the
Statement constituted a communication that could mislead anybody
or constitute a failure to separate political and lobbying activities by Mr
Tannous, within the framework that the Code is intended to regulate.
It is-extremely unlikely that any person who sought to formally engage
the lobbying services of Mr Tannous or 1% State would do so only on
the basis of the profile contained on Mr Tannous' Linkedln page.

Absent the most careful scrutiny of the Statemant, it is difficuit to
ascertain the relevance of the Code to the Statement. Any
suggestion thaf the Statement contravenes the Cods, based on a
plain reading of the Statement is, at best, equivecal. We would
subiit that on a plain reading of the Statement, the suggestion that
the Statement is in breach of the Code is an objsctively weak
assertion.

It is entirely unclear what the “sting” of the Statement is said to be, in
terms of a breach of section 7.1(c). The lack of certainty as to how
the Staternent might be said to breach the Gode is borne out by the
Estimates Transcript, which records that when the Hon Mr Foley MLG
asked the Premier wheiher the Premier thought the Staternent
breached the Code, the Premier indicated:

! notice he said "across the political divide,” so it seems to be a slight
exaggeration, but | will defer to the Director General.

It is unclear to us whether the statement “across the political divide”
canstitutes the sting that the Hon Mr Foley MLC complains about, and
we respectiully submit that the lack of certainty as to how exactly the
Statement is said to breach the Code is more than an adequate basis
for you to make a finding that it does not.

On the question of whether the Statement breached section 7.1 (d) of
the Code, the Premier quickly got to the heart of the matter, being that
a breach of section 7.1(d) of the Cade goes to the actions taken by Mr
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3.8

Tannous and 1% State, rather than what the Statement said. The
following exchange is apposite:

The Han. LUKE FOLEY: Premiar, is it trua that Mr Tannous's occupancy of
senior positions within the Liberal Party snables him io attain the desired
results for his clients ?

Mr BARRY O'FARRELL: | have seen no evidence of that. Howsver, as | said,
uniil you raised it with me | did not know the name of his business. | am
unaware whether | have dealt with any of his clients. | have no responsibility
lo raview his business mode/ or to undertake an annual review of his
autzomes. Your question is based on something that | do not know.

We set out below a more detailed anatysis of the requirement of sections 7.1(c)
and 7.1(d) of the Code.

What doas sectlon 7.1(c) cover?

3.9

3.10

3.1

3.12

3.13

3.14

Section 7.1(c) prevents lobbyists from making misleading, exaggerated or
extravagant ctaims, about or otherwise representing the nature of extent of a
Jobbyists access to government institutions, political parties or persons in those
institutions or political parties.

Clearly, the section Is intended to prevent lobbyists from attempting to mislead
clients, government officials or the public with assertions about levels of access
that are incorrect, exaggerated or misleading. It is not intended to prevent the
ordinary promotion and marketing of a lobbyist’s services.

The Code is silent on how a breach of section 7.1(c) is to be assessed. To this
end, it Is appropriate that regard be given to the meaning of ‘misleading’ and
‘misrepresentation’ at law.

For example, “mislead” means to “lead into error”. The High Court of Australia
has held that conduct will only be misleading or deceptive if, in all of the
circumstances, it induces or is capable of inducing error: Parkdale Custorn Built
Furniture Ply Ltd v Puxu Ply Lid (1982) 149 CLR 191. A misrepresentation is a
statement or conduct that is false or migleading.

In deciding whether conduct constitutes misleadirig or deceptive conduct urider
section 52 of the Trade Practice Act 1974 (Cth) {now section 18 of the
Australian Consumer Law), the Court has found that it is wrong 1o select
particular words or acts which although misleading in isolation do not have that
character when viewed in context: ACCC v Dukemaster Pty Ltd [2009] FCA
682,

There is also a clear distinction at comman law between representations and
puffery.' Puffery will only be misleading where it leads a person into etror. In
General Newspapers Ply Ltd and Telstra Corp [1993] FCA 473 the Court said:
“UIn the ordinary course of commercial dealings, a certain degree of ‘puffing’ or

" Russefl V Miller, Milier's Australian Competition and Consumer Law Annotated (2013) 35" Edilion, page 1453.
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exaggeration is to be expected. Indeed, puffery is part of the ordinary stuff of
commerce.”

Does section 7.4e) apply o My Tannous® Linkedin statemani?

3.15

3.16

3.7

3.18

3.19

3.20

3.21

As a first peini, we submit that section 7.1(¢) is intended not to prevent
lobbyists from engaging in the usual incidents of commercs, including
prornoting themselves or their companies in the ordinary way. Where section
7.1(c) applies, it is aimed at controlling the conduct of Lobbyists by ensuring a
Lobbyist who engages in the sort of misleading and deceptive conduct that is
prevented by both common law and statute can be investigated by the
Depariment for a breach of the Code (without the need for any party to pursue
a civil remedy).

Section 7.1(c) only applies to claims regarding “the nature or extent of their access
to institutions of government or to political parties or to persons in those institutions.”

In ourview, in order to find that Mr Tanncus breached section 7.1 (c) of the
Code, we respectfully suggest that you would need to be satisfied that at the
time the statement was made, Mr Tannous:

(a) did not hold senior positions in the Liberal Party; and

)] did not have constant coniact with elected representatives from
different sides of palitics,

{the balance of the Statement falls outside section 7.1{c)).

Further, you would need to be satisfied that Mr Tannous’ commenis were
misleading and more than the puffery that is part of the “ordinary stuff of
commerce”.

As is evident by the further information provided in Part 1, Mr Tannous does
hold senior positions within the Liberal Party and, by virtue of being involved in
politics for 15 years, does have regular contact with elected representatives
from both parties. While at its highest, the word “constant” may be cansidered
exaggerated, isolating a word in this way Is conirary to the generally accepted
approach to determining whether a statement is misleading.

We submit that the Statement, when read as a whole was not false, nor is it apt
to mislead. If it contains any exaggeration at all, that exaggeration is (as the
Premier noted) slight. The Statement is more appropriately described as
puffery, in the nature of a general promotional statement made on a legitimate
professional networking site.

Furthermore, it is extremaly unlikely that any person who sough to formally
engage the lobbying services of Mr Tannous or 1 State would do so only on
the basis of a general promotional statement contained in Mr Tannous’
Linked!n profile.

Waat does Section 7.0 cover?
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3.22

3.23

The Code specifically contemplates that persons who hold roles in political
parties may also be registered lobbyists. The requirement of section 7.1(d) is
that those roles must be kept strictly separate.

The words used in section 7.1(d) of the Gode are directed 1o the actions of
lobhyyists, rather than representations made by lobbyists.

oes saction 7.3{d) apply fo Mr Tannous’ Linkedin statement?

3.24

3.25

3.26

3.27

3.28

3.28

3.30

In order to find that Mr Tannous breached section 7.1(d) of the Cods, we
raspecifully suggest that you would need to he satisfied that Mr Tannous did
not in fact keep his lobbying activities separate from his involvement in the
Liberal Party.

As is set out in Part 1 of this document, Mr Tannous' lobbying activities (within
the meaning of the Code) are very limited. Neither of the persons Mr Tannous
or 1% State has lobbied on behalf of clients have any role on thé Exscutive of
tha NSW Liberal Party.

"It might be suggested (at its highest), the statement “enabling him to attain the

desired results” may suggest the possibility of a breach of section 7.1(d) but it
goes no further than that (if it goes so far at ali). There is nothing in the Hon Mr
Foiey ML.C’s complaint in the Hearing that identifies how the allegation is
framed. The statement is at best equivocal, requires a strained reading to find
any matter that section 7.1(d) might cover, even If that section extendad
beyond the actions of lobbyists to cover representations or other non-lobbying

conduct,

The contents of an equivocal phrase in a LinkedIn profile would be far from a
sufficient basis to legitimately suggest that Mr Tannous or 1% State do not keep
their political activities and their lobbying activities strictly separate.

In our view, any finding that the Statement was made in breach of sectidn
7.1(d) of the Code would go beyond what even a highly technical reading of
what section 7.1(d) could ordinarily be understood to cover. It would require
that:

(a) the Statement be understood and interpreted as having being made
as part of Mr Tannous' “duties and activities as a lobbyist”; and
{s)) the Statement constitutes some kind of undertaking to clients about

Mr Tannous' actual method of operating his lobbying activities.

Interpreting the Statement in that way would fall outside of the ordinary
understanding of what the duties and activities of a lobbyist are, and a
reasohable understanding of the Statement.

Beyond the contents of the phrase, we are instructad that Mr Tannous dees
scrupUlously separate his personal pofitical activities. We understand that the
Department of Premier and Cabinet will have a register of all lobbying activities
within the meaning of the Code. Should there be any doubt as to the fact that
Mr Tannous and 1* State do strictly enforce separation betwsen the palitical
activities of Mr Tannous and other lobbyists engaged by 1% State, and their
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lohbying activities, they would be willing to allow the DPC to review their
records and to submit to an audit of their activifies, if you believe that doing that
would be helpful in resolving the issues raised.

Suremary-of resporse to the How M Foley MLO s complain

3.31 For the reasons set out above, we submit that you should be satisfied that
there has been no-breach of the Code. In particular, we submit that you will

have regard fo:

(@

the political nature of the complaint, and the lack of any suggestion

that;

(i)
(i)

any person has been misled;

Mr Tannous or 1% State have, asa matier of fact, failed o
maintain a strict separation between their political and
lobbying activities;

the tenuous and equivocal nature of the way in which the Statement
might be said to breach the Cods, and the lack of any precision as to
the Hon Mr Foley MLGC's comiplaint;

the fact that the Statemenit appeared only on the profile section of Mr
Tannous’ LinkedIn page, and not in any other communications of 1%

State;

in relation 1o section 7.1(c) of the Code:

(7)

(if)

(iii}

itis difficult to isolate-any part of the Statement that is said to
constitute the breach of the Code;

the information in the Statement is not misleading or
incorrect. At the very highest, it might be suggested that
there is a slight exaggeration about Mr Tannous being in
‘constant centact’, but thai sort of communication is not the
type of conduct section 7.1(c) of the Code is intended to
regulate;

the Statement is well within the normal parameters of
ordinary commercial communications (or ‘puffery’ as itis
referred to in the relevant authorities) and it is not an
outrageous or extravagant claim;

in relation to section 7.1(d) of the Code:

)

(i)

(i)

the section relates to the practices of lobbyists, not their
communications;

Mr Tannous and 1% State demonstrably keep thsir lobbying
and political activities strictly separate;

Mr Tannous' lobbying activities are a matter of public record,
and have been set out above. None of those activities

95440781
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cross-over with Mr Tannous' political activities, as Is set out
in part 1;

() the fact that 1% State acted quickly to remove the Statement,
notwithstanding the matters sef out above, and have implemented
further internal controls.to prevent any further potential for error in
relation to such public statements; and

{g) Mr Tannous and 1% State's offer of full co-operation, should thera be
any matter that the Department wishes 1o invastigate or obtain further
information on,

3.32 Wa submit that the Department should find that neither Mr Tannous nar 1%
State are in breach of the Code, and that ne further action should be taken in
relation to the Hon Mr Foley MLC’s complaint.

Please contact Michael do Rozario on | .if we can be of further
assistance,

Corrs Chambers Westgarth
11 September 2013.

i
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Premier '
& Cabinet

2013-333351

Mf Joseph Tannous

Executive Director

First State Advisors and Consultants Pty Ltd
Level 10, Park House

187-191 Macquarie Street

SYDNEY NSW 2000

Dear Mr Tannous

I 'am writing to you and First State Advisors and Consultants Pty Ltd (First State) in
relation fo questions raised in a NSW Parliamentary Commitiee hearing about whether
the NSW Government Lobbyist Code of Conduct (the “Code") has been breached by
you and First State.

On 18 August 2013, during a public hearing for the Budget Estimates 2013-14 inquiry,
conducted by the Legislative Council General Purpose Standing Committee No 1, the Hon
Luke Foley MLC alleged that your Linkedin profile carried the statement:

“Joseph currently holds a number of senior positions within the NSW Liberal Party,
In these roles he enjoys constant contact with elected representatives from across
the political divide enabling him to attain the desired results for his clients.”

As you would be aware, Clause 7.1 of the Lobbyist Code of Conduct states:

“(c) Lobbyists shall not make misleading, exaggeratad or extravagant claims about,
or otherwise misrepresent, the nature or extent of their access to institutions of
government or to political parties or to persons in those institutions; and

(d) Lobbyists shall keep sirictly separate from their duties and activities as Lobbyists
any personal activity or involvemant an behalf of a political party.”

Clause 8.3 of the Code provides that | may remove from the Register part or all of the
details of a Lobbyist if | am of the apinion the Lobbyist or the Lohbyist's employee has
contravened any of the terms of the Code. A copy of the Code is enclosed for your
reference.

I would be grateful if you could provide, within 21 days of the date of this letter, all relevant
information to assist in my determination as tc whether or not there has been a
contravention of the Code in the circumstances outlined above, and, if there has been a

Governor Macquarie Tower, 1 Farrer Place, Sydney NSW 2000 & GPO Box 5341, Sydney NSW 2001
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contravention, any ether information that may be relevant to the exercise of my
discretion under clause 8.3 of the Code.

Please send your response to Mr Paul Miller, General Counsel {(by email to
| o .

- Your response will be considered for the purpose of deciding whether further action
under the Code is warranted in relation to these allegations or whether the matter may
be considered satisfactorily resolved.

Ii the Department does not receive your response within this time, | may, if ad\{ised
that thera has been a contravention of the Code, remave part or all of the details of

First State Advisors and Consultants Pty Ltd from the Register, without further notice
to you.

Please do not haesitate to contact Mr Paul Miller, General Counselon -~ ifyou
would like to discuss this matter,

Thank youi for your co-opeération.

Yours sincerely

CTiS EdeiadY
Director General

11 AUG 2013
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Ami Premier
N2W | & Cabinet

201 3-333351 |

Mr Zachary Miles

Partner _

First State Advisors and Consultants Pty Ltd
Level 10, Park Houss

187-191 Macquarie Street

SYDNEY NSW 2000

Dear Mr Miles

| am writing to First State Advisors and Consultants Pty Ltd (First State) and Mr Joseph
Tannous in relation to questions raised in a NSW Parliamentary Committee hearing
about whether the NSW Government Lobbyist Code of Conduct (the "Code”) has been
breached by Mr Tannous and First State.

On 16 August 2013, during a public hearing for the Budget Estimates 291'3—14 inquiry,
conducted by the Legislative Council General Purpose Standing Committee No 1, the Hon
Luke Foley MLC alleged that Mr Tannous's Linkedln profile carried the statement:

“Jaseph currently holds a number of senior positions within the NSW Liberal Party.
In these roles he enjoys constant contact with elected representatives fror,n across
the political divide enabling him to attain the desired results for his clients.”

As you would be aware, Clause 7.1 of the Lobbyist Code of Conduct states:
“(c) Lobbyists shall not make misleading, exaggerated or extravagant. clgims about,
or otherwise misrepresent, the nature or extent of their access to institutions of
government or to political parties or to persons in those institutions; and

(d) Lobbyists shall keep strictly separate from thelr duties and activities as Lobbyists
any personal activity or involvement on behalf of a political party.”

Clause 8.3 of the Code provides that | may remove from the Register part or all of the
details of a Lobbyist if | am of the opinion the Lobbyist or the Lobbyist's employee has
contravened any of the terms of the Code. A copy of the Code is enclosed for your

referance.

I would be grateful if you could provide, within 21 days of the date of this lefter, all relevant
information to asslist in my determination as to whether or not there has been a
contravention of the Code in the circumstances outlined above, and, if there has been a
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contravention, any other information that may be relevant to the exercise of my
discretion under clause 8.3 of the Code.

Please send your response to Mr Paul Milter, Genergl_ Counsel (by email to

Your response will be considered for the purpose of deciding whether further action
under the Code is warranted in relation to these allegations or whether the matter may

be considered satisfactorily resolved.

If the Department does not receive your response within this time, | may, if ad\{ised
that there has been a contravention of the Code, remove part or all of the details qf
First State Advisors and Consuliants Pty Lid from the Register, without further notice

to you. .

Please do not hesitate to contact Mr Paul Miller, General Counsel on ‘ if you
would like to discuss this matter. '

Thank you for your co-operation.

Yours sincerely

Cnns Bresy v
Director General

21 AUG 2013



