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Fax: (02) 8230 3416
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Dear Ms Robertson

I am writing regarding the Law and Justice Committee's Inquiry into the
Prohibition on the Publication of Names of Children Involvad in Criminal
Proceedings.

| do not support lifting the prohlbition on the public naming of children involved
in criminal proceedings as there is no evidence that It will benefit children,
victims or the communlty. | consider that publicly naming and shaming
chlldren Is inconsistent with the rehabllltative purpose of the NSW juvenile
justice system,

Itis my view that the current laws adequately balance the interests of open
|ustice agalnst the stigmatlsatlon of children and rehabilitation of child
offenders, and therefore are achleving their policy objectives.

| have attached a submiaslon to the Committee and am happy to expand on
this at a public hearing, shauid you wish. If you require any further
information, please contact Ms Sharyn Jamieson, Policy Manager, at
sharyn.jarmieson @kids.nsw.gov.au or on 9286 7205.

Thank you for the opportunity to comment,

Yours sinceraly : R

e Bhat

Glillan Calvert i
Commissloner
Q_Decembar 2007

r
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USUBMISSION TO THE NSW LEGISLATIVE COUNCIL STANDING

COMMITTEE ON LAW AND JUSTICE

INQUIRY INTO THE PROHIBITION ON THE PUBLICATION OF
NAMES OF CHILDREN INVOLVED IN CRIMINAL PROCEEDINGS

1.1

1.2.

1.3.

1.4.

2.1

2.2

DECEMBER 2007

- THE NSW COMMISSION FOR CHILDREN AND YOUNG PEOPLE

The NSW Commission for Children and Young People (‘the Commission')
promates the safety, welfare and well-being of children and young people
In NSW. ,

The Commission was established by the Commission for Children and

Young People Act 1998 (NSW) (‘the Act’). Section 10 of the

Commission’'s Act lays down three statutory principles which govarn the

work of the Commission:

a) the safety, welfare and well-being of children are the paramount
considerations;

b} the views of children are ta be glven serlous consideration and taken
into account; and

¢}  aco-operative relatlonship between children and their familles and
community Is Important to the safety, welfare and well-baing of
children.

Section 12 of the Commisslon's Act requires the Commisslon to giva
priority to the interests and needs of vulnerable children. Children are
defined In the Act as all people under the age of 18 years.

Section 11(d) of the Act provides that one of the principal functions of the
Commlsslon is to make recommendations to government and non-
government agencles on legislation, policies, practices and services
affecting chlldren.

INTRODUCTION

The Commission is pleased to make a submission to the Law and Justice
Committee Inquiry Into the Prohibition on the Publication of Names of
Childrsn Involved in Criminal Procesdings.

It is the Commlssion’s view that the prohibition and excaptlons In ssction
11 of the Children (Criminal Procsedings) Act 1987 adequately balance
the interests of open justice agalnst the stigmatisation of chlldren and
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2.4

2.5

3.1

3.2

3.3

4.1

rehabllitation of child offenders, and therefore are achleving thelr policy
objectives.

The Commisslon does not support lifting the prohibition on the public
naming of children Involved In-criminal proceedings as there is no
evidence that it will benefit children, victims or the community. We
consider that publicly naming and shaming children s Inconsistent with the
rehabilitative purpose of the NSW Juvenile justice system.

However, the Commission suggests that by extending the prohibition in
section 11 to include children who hava been arrested, but not yet
charged the prohibition could be strengthened to better protact vulnerable
children, |

In addition, the Commission conslders that sectlon 85 of the Young
Offenders Act 1887, which prohiblts the publication of children's names
who are dealt with under that Act, adequatsly protacts children and should
remain as [t Is. The conslstency between the provisions in both Acts
makes the prohibition easter to understand and demonstrates the
commitment of the NSW Government to pratecting the ldentity of
vulnerable children who ars involved In the criminal justice system.

SUPPORT IN LAW FOR THE PROHIBITION ON PUBLIC NAMING

An entitiement to legal safeguards and speclal care Is an internationally
recognised princlple for children involved in the criminal justice system.
Specifically, the prohibition on the naming of children involved In crirninal
proceedings is consistent with Internatlonal conventions which Australia
has signed.

In articles 37 and 40, the Convention on the Rights of the Child requlres
states to protect the privacy of chlldren and their families from interference
or attacks.

The United Natlons Standard Minimum Rules for the Administration of
Juvenile Justice (the Belling Rules) require that a child's right to privacy be
respectad at all stages of proceedings. The Rules explicitly state In article
8 that no Informatlon that may iead to the Identlilcation of a child shall be
published, noting that this Is In order to avold harm belng caused by undue
publiclty or by the process of labsling.

CURRENT LAWS ARE ADEQUATE
The Commission recognlises that one of the central principles of the

criminal justice systern is that justice must be done and seen to be done.
However, we believe that chlidren do not escape accountability for thelr
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4.2

4.3

4.4

4.5

4.6

offending by not being publicly named as they are still dealt with before a
court of law, through youth justice conferencing or by police,

By appearing before the Children's Court, a child Is formally Judged. The
Children's Court is closed, however the child can stlll be viewed outslde
the court. While In the courtroom they may have their family witnessing the
proceedings and the victim or othar withessas may ba present giving
avidence. ‘

In the case of youth justice conferencing under the Young Offenders Act
1697 chlidren ars required to face their victima directly. Youth justice
conferencing allows a victim fo meet their offender, discuss the impact of
the crime on them and contribute to developing an outcome plan for the
offendar. If the alm of naming an offender is to shame them, there does
not appear to be any reason to publlcly name chlldren involved in youth
Justice conferencing as they have already been shamed by their family
and the victim through thelr participation In the conference. It has been
found that sanctions imposed by those known to an offender have more
effect on reducing criminal behaviour than sanctions imposed by an
unknown authority.!

A child who is given & formal cautlon under the Young Offenders Act 1997
is required to meet with a police officer or specialist youth officer at a
police station and they may be accompanled by a family member or other
support person. Thig process of receiving a caution is a process of
shaming for a child who must discuss what occurred with the offlcer and
may be required to give a written apology to the victim.

The Commission considers that the current exceptions to the prohlbitlon In
section 11 of the Chifdren (Criminal Proceedings) Act 1987 are adequate
to serve the interests of opan Justice. The Commission recognises that
where a child commits a serious offence the interests of Justice may
outweigh the need to protect the child and therefore it is appropriate that
the chlld’s name be published. ‘

In addition to the specific exceptions, there are a number of broad
exceptions to allow the publication of a child’s name. For example, section
11(4)(b)(i} gives the Children's Gourt the power to allow the publication of
the name of a child under 16 years if it Is in the Interests of justice to do
so. The Court can also allow publication under sectlon 11(4B) In the case
of a gerious children’s indictable offence such as murder or aggravated
sexual assault, In such clrcumstances the Commisslon considers that it is
appropriate for judges, who are able to hear all the evidence In each

' Braithwaite, T (1989) Crime, Shame and Reintegration, Cambridge University Press,
Cambridge, p. 69.
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4.7

5.1

6.2

5.3

5.4

Individual case to determine whether it is In the Interests of justice to
publicly name & child who has offended.

The Commission believes that naming a child's siblings can lead to
identification of tha child offender and so publicly naming siblings of child
offenders should remain prohibited. This Issue was central to the NSW
Court of Appeal case brought by Falrfax Publications in 2008 requssting
the publication of namas In relation fo the sexual assault case Involving
four brothers, two of whom were under age. The victim was 14 years old
at the time of the assault.

The Court of Appeal dismissed the Fairfax application advising that the
Court at the time of sentencing had the power to allow publication as [t
was & "serious children's indictable offence” but that the appropriate time
had passed. The Commlaslon belleves that the court, at the time of
sentencing Is the most appropriate place for this decision.”

PUBLIC NAMING AND VICTIMS

There Is no evidence that publicly naming children who offend asslsts
victims In their recovery.

Rather, the Commisslon considers that the prohibition an naming children
who offend may assist victims to meintain thelr privacy, therefore reducing
their trauma and allowlng them to recover without being concernad about

unwented attention.

The Commisslon strongly believes that the prohibition on the publlc
naming of children who are witnesses or victims should remain as [t is.
The vulnerability of children who are wltnesses or vietims in the criminal
Justlce system clearly outweighs any benefits of public naming. Such
children may be wrongly laheled as offenders because of their
involvemant In proceedings and may be vulnerable to media harassment.

In addition, the current systems In NSW for dealing with children who
offend are successiul In assisting victims. Research shows that many
victims are pleasad with the outcomes of youth justice conferencing, which
requires children who offend to be mors directly accountable to victims
than offenders dealt with through the court system are. *Th rough their

? For further discussion of this case, see Duncan Chappell and Robyn Lincoln,
Abandoning Identity Prorection for Juvenile Offenders, Current Issues In Criminal
Justice, Volume 18 Number 3 March 2007 .

* BOCSAR (2000) An Evaluation of the NSW Youth Justice Conferencing Scheme, NSW
Bureau of Crime Statistics and Research, Sydney
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5.5

8.1

8.2

6.3

particlpation In the process of declding how the offender shouid be dealt
with, victims are able to recover a sense of power that they might have
lost as a result of their victimisation.

Regarding the rights of families of victims, the Commission supports the
recent amendments to Section 11 of the Children (Criminal Proceedings)
Act 1987 assented to in August 2007, These amendments provide a
further exception that the prohibition does not apply ta the publication or
broadcasting of the name of a deceased chlid where a senlor avaliable
next of kin of the child has given consent ta the publication or
broadcasting.

NEGATIVE EFFECTS OF PUBLIC NAMING ON YOUNG PEOPLE

Research suggests that shaming through public naming, which has the
effect of stigmatlsing an offender, is only successful in reducing crime
where it is accompanled by attempts to reintegrate the offender into the
community.* The Commission believes that the deterrent effects of
shaming must be welghed agalnst the possible negative effacts of
shaming on children, who are entitled to speclal protection In the law
because of their different levels of understanding to adults.

In order to be relntegrated into thelr communlty, an offender has to have
family and community support. A child's Involvement In the ¢riminal justice
system can affect their education, employment and family relationships,
disconnecting the child from the supports they need to be rehabilitated and
reintegrated. In NSW a significant number of children involved in criminal
proceedings have mental health Issues or do not attend school, either of
which can make them particularly vulnerable to belng excluded from their
communitles, rather than relntegrated.

Recant research Into young people serving community orders with the
NSW Department of Juvenlle Justice found “a vulnerable and
disadvantaged group of young people, as Indlcated by thelr dlsadvantaged
social and famlly background, low intellectual functioning and poor
educational achievement, high frequency of physlcal and mental health
problems and engagsmaent in risk behaviours." 31% reported low,
moderate or severe levels of physical abuse, 46% emotional abuse; 14%
sexual abuse, 50% emotional neglect; and 37% physlcal neglect. 40%
reported severe symptoms on the Adolescent Psychopathology Scale
conslstent with a clinical disorder. Conduct Disorder (19%) and Substance
Abuse Dlsorder (26%) were the two most prevalent disorders.® Many are

4 Bl aithwaite, op cit.
* Kenny, D.T.. Nelson, P., Butler, T., Lennings, C., Allerton, M., and Champion, U.
(2006). NSW Young
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disabled, and their rights are therefore worthy of full consideration under
the UN Convention on the Rights of People with Disabilities.Public naming
would be expected to heighten distress, risk-taking and potentially self-
injurious behavlour for such a vulnerable group of young people.

8.4  Shaming children by publicly naming them can lead to further soclal
excluslon as these children often do not have support to asslst them deal
with the Impact of shaming. As a result, these children may turn to other
groups of offenders for support and to gain & sense of belonging. For such
children it is more rewarding to associate with other offenders who accept
them ’éhan it Is to associate with those who have labeled and rejected
them.

8.5 In addition, whera children are labeled as criminals they are likely o take
on that label, gstting involved in more serlous offending to prove they fit
the label. For example, ressarch In the UK into the aftitudes of young
people about Antl-Social Behaviour Orders shows that the Imposition and
publicising of an Order is seen as 8 badge of honour, rather than
shameful, for many young people.”

8.6 Once a chlld Is labeled as an offender, or has started committing further
offences, reintegrating themn back Into their communities becomes mare
difficult. In small communities in particular, the child will be easily
racognised and stigmatised perhaps for many years after they have
offended. In such cases publicly naming has & negative impact on a chlld's
chances at rehabilitation and reintegration. Recent research by Andrew
McGrath on labeling theory found that feeling stigmetised during a
children's court hearing was a significant predictor of recidivism. He also
looked at factors that were assoctated with feeling stigmatised and found
that the measures of sentence severity seemed to play an Important role.
That is, the young people who felt they had been dealt with more severeia/
were more llkely to feel stigmatised, and In turn, more likely to re-offend.

6.7 Achlld's Involvement in criminal procesdings also often impacts on thelr
entire family and public naming may label families, including younger

People on Community Orders Health Survey 2003-2006: Key Findings Report. The
University of
Sydney
6 Bl aithwaite, ap. cit. p. 67

7 Policy Research Bureau and NACRO (2006) Anti-Soclal Behaviour Orders, Youth
Justice Board for England and Wales, London
% Andrew McGrath, The Court Process And Recidivism, A smdy of the NSW Children's
Court Submitted in fulfilment of the requirements of the degree of Doctor of Philosophy
School of Psychology, University of Sydney, March, 2007, Chapter 10,p198
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siblings, negatively impacting on family relationships at a time when
children need their famlliss most.

MEDIA AND PUBLIC NAMING OF CHILDREN

Anacdotal evidence, particularly from the UK, suggests that public naming
of child offenders may place a child at rlsk of vigilantes and harassment
from medla. In addition fo chlld offenders, children who are victims or
witnesses may face similar media harassment, from which they deserve to
be protected given thelr vulnerability.

For example, public naming could lead to incidents simllar to those that
occurred In England where vigllantss threatened the young killers of Jamle
Bolger when they were released from prison in 2001. Photographs of the
children featured in the media and the British Government had 1o give
ihem new Identities to protect them.®

In the Northern Territory whera there is no prohibition on the naming of
children who offend, being publicly named has had a significant personal
impact on some children and thelr families. In 2003 the Northern Terrltory
News featured a photograph and article on the front page about a 15 year
old offender who was charged with aggravated assault. Years on, the child
was stlll recognised in the strests, his famlily was harassed and he was
unable to gain employment. There are also examples of that newspaper
faaturing photographs of offenders with their siblings who have then also
become the targets of harassment.™

The Commission Is concerned that there have been a number of Instances
In NSW in recent years where children allegedly involved In criminal acts
have besn publlcly Identified, despite the prohibition against publication.
For example, following Incldents at Redfern in February 2004 and Cronulla
beach in December 2005. The Commission considers that extending the
prohibition on the publication of children's names to those who are
arrestad but not yet charged, will better protect such children but also
provide conslstency, making the laws in this area sasier to understand.

It Is also suggested that strategles be developed to better educate the
madla about the prohibition and exceptions In asction 11 of the Children
(Criminal Proceedings) Act 1987.

? Monk, S. (2001) “Violent young criminals may be identified’, Courier Mail, 5 July
2001 '

' ABC Radio, The Law Report, 3/10/2006, Transcript:‘:
hitp:/www.abe.net.auw/m/lawreport/stories/2006/1752189.htm
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8.1

8.2

CONCLUSION

The Commission walcomes the review of the prohibition on the publlcation
of the names of chlldren who are involved in criminal proceedings as an
opportunity to strengthen these laws to better protect vulnerable children.

The Commission does not consgider there Is any evidence to support the

public naming of children Involved In ¢riminal proceedings. Rather, the
evidence that exists demonstrates the possible nagative effects of publicly
naming children, for children, their familles and the community.
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