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The Honourabile David Clarke, MLC

Chuair .

lLeyislative Council Standing Committee on Law and Justice

Review of the Exercise of the Functions of the WaorkCover Authority
Parligiment House '
Macquarie Street

SYDNEY NSW o 2000

Dear Sir,

AFEI Submission to the Review of the Exercise. of the Funclions of the WorkCnvu
Aulthority

With the phased implementation of the Workers Cornpensation Legislation Amendmens Act
2072, the NSW Workers Compensation Scheme has Leen in a procass of trangition since
June 2012, Claims made on or after 1 October 2017 have beoen subfoct to the aew
iegislation from that dale. Ministerial media announcements regarding the reforms arnd
the 2012-13 WorkCover Annual Report indicate that at the aggregate level the reformy
are working weil and overafl the performance of the scherne has imptoved eu o
consequernce. Announcements such as those made by the Premicr on 30 Getober 77313
that "NSW businesses will receive an average 12.5 per cent reduction in the 2013 P premiurm
cycle® are positive endorsements of the apparent effects of the coforms, Furthaer, the
definition of a small employer has been broadened Lo include 95 per cent of all MNuw
cployers in the schame.?

The NSW Government has described the rate reduclions as affordable dus to Uhe anifeirg
successful implementation of its reforms to the scherme, We have proceeded on the
assuription that the announced rate reductions have flowed through toreductiony in ac ‘Llul
prermiums paid,

The Australian Federation of Employers and Industrics (AFEI} considered it woule be
timely, in the light of the Legislative Council Review, to assess how the proclaimed beneily
of the changes to the scheme have materlalised for employers, In Novembear 2013 AFET
surveyed 230 of its NSW members Lo obtain their views on the operation of the MSW
Wourkers Compensation Scharme following the changes introduced throughout 2073213
Just over half of these employers are experience rated premiurm payers and 7 3% reporlal

D WaorkCover Annual Report 2012-173
Andrew Constance MP, Mimster for F fnance and Services, MEDTA RELEASE: Tuesday, 11 Decemibor 20103,
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anincrease or no change in their 2012-13 premiurns (62% increased premiums) with 40
reporting this increase was due to. increased claims costs. Given the Iniquiry's Torms of
Reference which include “to monitar @nd review the exercise by the suthoritics of tholr
functions™we consider that views provided directly by these employers would be of interest
te the Inguiry. '

Priar to announcing the 2012-13 reforms the NSW Government released an Issues Paper

and invited submissions on the need for scheme reform. AFEL responded al that Hme -with

an extensive submission on employer views.® At that time the main problem arcas {or

members arose from the:

«  costs to their organisations

= performance of thelr agent (insurer)

« role of the nomingted treating doctor

«  shortcomings of the heavily regulated (for employers) return te work  and
rehabilitation process in which the actual outcome is driver pritmurily by the insurer

> limited érbility for employers Lo chailenge decisions of the agent, WorkCover ang the
Workers Compensation Cortmission.

These problems appear to persist, with members who had claims made against them
reporting in the November 2013 survey as follows: )

o+ 36% reported their insurer had accepled provisional liability without contacting thom.
+  40% did rot consider that their insurer had adeguately consulted with them ar had
urtdertaken o therough review of all information prier to final scceptance of the cliim.
«  60% said that they had to chase up the insurer for information on the progress and
costs of the claim. , 3
» In cases where employers notlfied the insurer that workers were not complianl with
- their injury management plan, In nearly half of cases the response provided to
employers by the insurer was “I¥ talk to the werker” with the sacond most compmon
respanse {one third) from the insurer being “nothing”,
«  65Y% had not been invited to attend a case conference,
«  Over half were dissatisfied with their insurer's response when dealing with issues rased
regarding the perfarmance of doctors and rehabilitation providers, ‘
+ Less than half were satisfied with their insurer in terms of reducing workers
compensation costs.
»  Nearly 20% said that workers compensation premium costs were o reason for redueing
their employes numbers. _
»  35% veported that workers compensation costs hindered their organisation from hiring
new stalt, :
= The most common action taken by employers as a consequence of workers
compensation costs was to undertake smore rigorous employec scrocning (339

* AFGL Submission to the Jgint Select Committee on the MSW Workers Compensation Scherme NSW Warker 2
Compensation Scheme Ingulry 17 May 2012
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In terms of the outcomes for employers arising from the 2012-12 changes to legisliaiion,
members held the following views: '

+  Nearly two thirds of res [_rondeni..a did not consider that the 2012-13 chunges to MSW
workers compensation have helped reduce their workers compensalion costs,

v 67% felt that the changes have not improved claims handling and management by

INSUFErs.

s 77% felt that the changes have not helpuJ workers get back o work any earlier.

«  89% did not believe that higher payments while o cmnpensation assisten worker s Lo
return to work earlier,

«  Over twa thirds consldered that higher weekly payments to workers have incteosusd
their claims cost,

» B7Y% believe the 130 week time [imlt on payments will rot assist earlier return to worl
for employeas.

s 58% consider that doctors don't provide suflicient information to determing suitable -

duties for the injured employee.

»  71% find doctors are not explaining why the injury was waork related.

»  30% reported that doctors provided incorrect and unsubstantiated information an the
medical certificete “most of the time” and a further 25% reported this ocoutred “hall
the tirme”.

»  36% have encountered doctors using rnon-medical terminology (oo “workpiace
efispute™) to describre the cause of the injury on a medical curtificale.

«  Over 40% have found it difficult to get workers to retumn to worl whera suitable duties
are provided.

«  Ower hall (55.42%) consider the insurer's return to worle raprmliy assossmenl; have
not assisted the workers to return to work.

On the basis of these responses there appears to be a disconnect belween the
management of claims and claims costs experience for these employers, and the improverl
scheme performance which has already transiated into reductions in aversge rates. - The
NSW Workers Compensation Scheme is funded by NSW ermiployers and is a major cast for
most medium to large employcts. Yat for many employers there appears Lo be Hmited
ability to reduce the incidence of claims, manage claims ar control cloims costs, We raise
this matter as it is clear that the long term effective and efficienl perlormance of the
scheme rests with rigorous clalms management. It also requires testing of the scheme
reforms and, in particular, work capacity.

The continued strong performarce in investment returns as experienced in 2012-13 should
not be relied upon as the panacea for shortcomings in the actual operation of ¢laims
management within the scheme. We note from the 2012-13 WorkCover NSW Schome
Feport the actuarial agsessment that future claim development is Bkely to doviate, perbaps
rnaterially, from their estimates (pages 49-50).

To achleve sustained lower premiums, emphasis - should be placed o e Tull

Aimpieinentation of the new work capacity reforms and effectlve meéeasurcment of these Lo

nsure that claims management is properly undertaken, IF shortcomings in these
processes remain, theo further change and reform wilt be necessary.
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Further, there is & paucity of readily understood financial data which explaing how the
reforms have specifically generated the cost savings which are said lo have resulted in
lower average premium rates, The Authority should make available the data refied i ATwl
when making changes to premium levels and the reasons for changes, As AFET has araued
previousty, scheme financial information should be published in o tmely and accessibie
manner, capable of showing premium revenue and scheme expenditure details in an easily
comprehended format.

While it may be argued that this data is available in WorkCover's annual reports and its
actuarial statements, this is only “hi'gh level” information on overall schame performance
and, importantly, gives little detail on scheme expenditure, particularly on the effect of
the higher benefit levels, agent and provider performance and payment. NSW gmplovears
have to rely on the actuarial assurﬂbtiorls and costing estimates and hope that apparent
shortcomings in clalms management as reflected in our survey will not Jeopardisa
uur!tir'ming--ir'n provement in scheme performance and lower pramiurm rates.

Importantly aiso, the raw data on which the independent actuary to WorkCovear calcutates
its assessments and projections should be available on request and without charge:.

We urge the Review in reviewing the functions of the WorkCover Authonity and in particutar
in examining the trends and changes in compernsation governed by the Authority to pay
close attention to the effects of higher weekly payments, the Focus un work capocity und
work capacily assessments 9s it appears that these reforms are notl, as yet, having rhe
intended positive effect on claims management and costs for all NSW employers.

Yours ginecarsby

C@Earvy bracic

Chief Executive

ce The Hon Andrew Constance MP
Minister for Finance and Services
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