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The Law Society 
of New South Wales 

ACN 000 000 699 

Our Ref: GJD:SRC: MotorAccidents2007(F5/D19)(6292) 

21 August 2007 

Ms Rachel Callinan BY FAX: 92303416 
Director 
Standing Committee on Law and Justice 
Legislative Council 
Parliament House 
Macquarie Street 
SYDNEY NSW 2000 

Dear Ms Callinan 

Re: Eishth review ofJLte exercise of the functions of the IrlAA and MAC 

Thank you for inviting the Law Society to participate in the :ontinuing review into the 
exercise of the function:; of the Motor Accidents Authority and the Motor Accidents 
Council. 

The Law Society's lnjuiy Compensation Committee is pleased to raise the following 
matters for the considerxion of your Committee. 

Anomalies reqardina al_sgessrnents pursuant to the 4Ih Editior, of the American Medical 
Association Guides fojhe Evaluation of Permanent Impairment fAMA4) 

Since the introduction t i  the Motor Accidents Compensation Act in October 1999 the 
method of assessmen.t of pain and suffering damages (non.economic loss) has been 
drastically changed, by rwxurse to the utilisation of AMA4. Prior to the changes, insurers 
continually argued that excessive compensation was being paid in relation to pain and 
suffering damages for mii~or accidents. 

It is the Injury Compensation Committee's belief that the resdtant changes have gone 
too far, in that less thart 10% of all claimants are entitled to pain and suffering or non- 
economic loss damage:;. 

The Motor Accidents Conpensation Act states in Section 13' that no damages will be 
awarded for non-econornic loss unless the degree of permanent impairment of the 
injured person as a resuil of the injury caused by the motor addent is greater than 10%. 
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Assessment of non-economic loss as a percentage in spinal injury is often by way of 
Diagnosis Related Estimates (DRE). 

A classic example of the inequity of the current legislation and associated assessment of 
percentages can be fourrd in the assessment of two separate spinal vertebral sites. 

In the event that an injilted person,sustains a DRE Ill categcry to the lumbar or sacral 
vertebrae and that is the only injury, then the assessment is exactly 10%. If; however, 
that same injury is to the se~ ica l  or thoracic vertebrae then the assessment is 15%. The 
implications of this are ot vious. One injured person is awardec nil compensation for non- 
economic loss, and a swond category person would receive a substantial award for 
non-economic loss. 

It is submitted that no medical practitioner would state that the disability arising from a 
TI2 vertebrae is so different from an L1. No medical practitionm?r would state that the one 
example warrants compensation for non-economic loss, and i t  e second does not. 

The Law Society is strcngly of the view that the utilisation of the American Medical 
Association Guidelines should be abandoned. Even the autho~s of the American Medical 
Association Guidelines state that the Guidelines should no1 be utilised in relation to 
consideration of comperaiation claims. 

By way of contrast, the sh Edition of the American Medical Association Guidelines to the 
Evaluation of Permaneni Impairment (AMA5) has the flexibilily in assessments so that 
there is a range of perc:~?ntages depending upon their degret? of impairment within the 
DRE category. For instalce, the DRE Ill example above, rather than being absolute at 
10% or 15%, might be I 1% through to 13% and 15% through to 18% respectively. The 
5'h Edition of the AMA G~idelines is utllised in workers compemsation claims. It appears 
that it is solely for polili:al reasons that AMA4 has been iniposed in assessing New 
South Wales motor accident claims. 

A second example is the DRE I1 category. The assessment t R  the spine ismade up of 
three separate regions. In the event that all three are affected and are assessed at 
DRE II then the injurescl person will achieve 15%. Yet if two of the regions are affected it 
is 10%. Without exceeding the 10% threshold a claimant is nor entitled for compensation 
for non-economic loss. This person could be significantly disak led. 

A further example of iiiequity is the fact that psychiatric injury cannot be added to 
physical injury in determining the degree of permanent impairment. The anomaly is that. 
if the injured person is i.ssessed at greater than 10% for eitier physical or psychiatric 
injury, then in assessing the level of compensation the psychiatric and physical injury 
disabilities can both be taken into account. There is no rationale at all behind this 
criterion. It is apparent that physical and psychiatric injuries nsed to be treated differently 
by different practitionws with different treatment regimes. Again, a claimant is 
inadequately compensated by not allowing a combination of the psychiatric and physical 
injuries to accumulate to give 10% impairment or greater. 
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I am pleased to confirm that the Chair of the Injury Compmsation Committee, Law 
Society Councillor Scot~t Roulstone, and Committee member Denis Mockler will be 
attending before your Committee on Monday, 27 August 2007 ilt 1.45pm. 

I trust that the written anit oral submissions made on behalf c f  the Law Society's Injury 
Compensation Commilt~c! are of assistance in determining the issues to be examined in 
your current review. 

Yours sincerely 


