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The Director

Standing Committee on Law and Justice.

It is imperative that the current system of dealing with lifers remains in place.

Corrective Services require flexibility to manage lifers!

The victim’s issues need to be addressed in a different way.

The sentence is the punishment. We have a major problem with our society if we focus on revenge.
Justice begins where revenge ends!

For more information please contact the undersigned.

Yours faithfully,

Ken B Marslew AM

Chief Executive Officer & Founder

Enough is Enough Anti Violence Movement Inc.
Phone:

Website: Wwwx.enouqhisenouqh.orq.au

Follow us: n 1 3
(@ eNouGH s ENOUGH

g

Begin forwarded message:

From: JUSTICE ACTION <ja@justiceaction.org.au>

Date: 23 October 2015 at 8:21:31 PM AEDT

To: JUSTICE ACTION <ja@justiceaction.org.au>

Subject: Urgent support/Lifers Inquiry Legislative Council

Hi Friends,

A NSW Parliamentary Inquiry is about to consider a proposal for exclusion and punishment more
severe than ever before. It considers reducing prisoners serving total life to “living dead”. They would
be not allowed to learn to improve, and held under deliberately destructive high security conditions for
the rest of their lives. Such changes would effectively legitimise torture. The proposal violates
fundamental moral and legal principles in a civilised society.



We ask you to assist the defence. There isn’t much time unfortunately. It is due this Sunday 25th
October to be sent to:

law@parliament.nsw.gov.au Underneath is a letter, and a draft analysis that we at JA ask you to
support or adapt, and send to that email address.

Please ask other people/organisations to add their voices.

Best regards,

Emma Gambino

JUSTICE ACTION

http://www.justiceaction.org.au

Dear concerned organisation or individual,

‘Management of Lifers’ Legislative Council Inquiry

As you may be aware, the NSW Legislative Council has set up an
Inquiry into the Security Classification and Management of Prisoners
Sentenced to Life Imprisonment without parole. This was at the
request of Corrective Services Minister David Elliott.

The Inquiry will make recommendations regarding:
. Total lifers’ access to rehabilitation and services

* The role of registered victims, and community expectations



This Inquiry will consider a proposal to recommend exclusion and
punishment more severe than ever before for particular prisoners. It
considers reducing prisoners serving total life to “living dead”. They
would be not allowed to learn to improve, held under deliberately
destructive high security conditions for the rest of their lives. Such
changes would effectively legitimise torture. The proposal violates
fundamental moral and legal principles in a civilised society.

This situation follows the recent TV exposure of a victim’s grief and
anger after hearing that the offender would be classified under reduced
security.

We ask you to help defend those principles and not leave it to
politicians to define the human rights of the most vilified of our
community. Submissions should be emailed by Sunday October 25.

The Inquiry was established at the request of the Minister of Corrective
Services, David Elliott, following his intervention in the reclassification
of lifer Andrew Garforth. The Commissioner of Corrective Services
decided to reduce Garforth’s security classification from A2 to B on the
recommendation of the Serious Offenders Review Council. This
reclassification would have allowed Garforth to apply for work and
rehabilitation courses. The Council notified Christine Simpson, the
mother of the victim, of the classification change. She contacted the
media and her story was broadcast on Channel 9's A Current Affair on
the 13th of July 2015.

Mrs Simpson then created an online petition to have the
reclassification revoked. The petition gained 30,000 signatures in 24
hours. Under media pressure the Minister David Elliott then ordered



Commissioner Severin to revoke Andrew Garforth’s reclassification.
He later ordered all other total lifers be returned to maximum security.

The Inspector of Custodial Services examined what had occurred and
found that the Minister’s action in response to media attention was
illegal. Minister Elliott was legally required to consult the Serious
Offenders Review Council before his decision. He then went through
the motions of consultation and made the same decision.

Justice Action has been invited to make a submission to the
Inquiry. We are seeking your support and have prepared the attached
analysis.

We ask for your involvement by sending the attached statement or
similar to the Inquiry at the address below, on behalf of yourself and/or
your community. In addition, we would appreciate it if you would share
this letter with other people or groups. The closing date for
submissions is Sunday October 25.

Kind regards,

Emma Gambino

INQUIRY address:
The Director

Standing Committee on Law and Justice



Parliament House, Macquarie St,
Sydney NSW 2000.
T: (02) 9230 2898

E: law@parliament.nsw.gov.au

(This is JA's Analysis below for you to consider, adopt, adapt and
send to the email address above no later than 11.55pm, 25 Oct 2015)

‘Management of Lifers’ Legislative Council
Inquiry

The classification and treatment of lifers based on anything other than
security offends many principles of the justice system. This
submission to the Inquiry focuses specifically on the following
principles:

1. Philosophy of Hope

2.  The Rule of Law

3. Reconciliation with Victims and the Community
4. Prospect of release

5. The Right to Development

6. Right to Privacy

7.  Security Classification



1. Philosophy of Hope

At the core of both the criminal justice system and religious beliefs lie
the notions of human dignity, the ability to atone for past mistakes and
forgiveness. For example, Jesus preached the ethic of forgiveness,
reconciliation and love for each human individual, whilst Allah is the
Forgiving, the Merciful.

Such religious notions emphasise the importance of rehabilitation and
just punishment in facilitating a safer, more moral society. The notion
of “an eye for an eye” represents a restraint on revenge or retaliation.
This principle is based on the idea that human beings were created by
God, and thus will always exist in relation to God, regardless of their
actions.

For this reason, those who commit crimes should be punished, but
their punishment should never deny their dignity or humanity. This
highlights the role of hope and rehabilitation as without these ideas,
total life prisoners would become the living dead. They would have no
opportunity or resources to develop spiritually and individually. Instead,
they would simply remain in the form in which they were convicted,
awaiting their impending death.

2. The Rule of Law



The Australian justice system is based upon the Rule of Law.
According to A V Dicey (The Law of the Institution (1885)), the Rule of
Law embodied the notion that there should be the existence of regular
law or rules as opposed to the arbitrary wishes of people. John Finnis
(Natural Law and Natural Rights, 1980) further elaborated on the
principle of the rule of law determining it requires clear prospective
laws which are not open to a number of interpretations.

In so doing, rules must be coherent and sufficiently stable to allow
people to be guided by their knowledge of the content of the rules. The
people with authority to make, administer and apply the rules must be
accountable and actually administering the law consistently and in
accordance with its tenor. It follows that victims cannot be involved in
sentencing or post sentencing processes as they lack the ability to
view the case objectively.

Victims and their experiences are acknowledged through Victim Impact
Statements (VIS). According to section 28 of the Crimes (Sentencing
Procedure) Act 1999, a VIS can be read out and considered at any
point after conviction but before sentencing. Victims' involvement may
result in offenders being treated inconsistently, which undermines the
notion of all individuals being equal in the eyes of the law. Victim
interference in the sentencing brings the threat of introducing
subjective considerations into this process.

As part of the Rule of Law, it is the judiciary who determines an
offender’s sentence. The sentence is objectively determined based on
considerations of proportionality to the harm caused by the crime, thus
drawing on the idea of retributive justice. It is this objectivity of the
court in making these assessments that secures the equality of



treatment before the law and ensuring the rule of law. Any attempts by
victims or politicians to alter or increase punishment undermine the
fundamental principles of our criminal justice system.

In contrast, the use of VIS in the reclassification of prisoners is not
legislated and is provided for only under guidelines that have been
written by the Serious Offenders Review Council. The use of VIS is
applied in an ad hoc manner. The usage of VIS in reclassification is a
breach of the Rule of Law as there is no accountability in the
application of VIS and no guarantee all persons will be treated in the
same manner and the policy not arbitrarily enforced in circumstances
where a particularly vocal victim exists.

3. Reconciliation with Victims and the Community

Rehabilitation of offenders, irrespective of sentence or security
classification, enables prisoners to reconcile with themselves, the
victims and the community. Part of this process of reconciliation
involves reflecting upon and attempting to make sense of what has
occurred. Specifically for prisoners it is an opportunity to interpret their
actions and understand the harm they have caused. As a result,
access to rehabilitative programs and services should not be
dependent on the prospect of release.

The prisoner’s deeper insight into the impact of their actions can have
a positive impact on the experiences of victims. This provides victims
with a means to come to terms with what has occurred and attempt to
move forward. A prisoners’ greater remorse for their actions and
empathy for the victims’ experiences allows for victims’ greater closure
and could provide a certain amount of comfort. Even if the victim does



not currently wish to engage with the offender, the rehabilitation of the
prisoner remains critical as it creates the potential for reconciliation
and for victims to seek closure in the future if they later wish to do so.

4. Prospect of release

Every individual is legally entitled to the prospect of being released,
even if they are serving a total life sentence. This entitlement is the
Royal Prerogative of Mercy where the offender has the power to
request release under section 114 of the Crimes (Appeal and Review)
Act 2001.

Individuals who are serving a sentence of total life are entitled to apply
for a review of their sentence if they can argue for example that they
have paid sufficient penalty, are no longer a public risk, are changed
as a person and should be given conditional liberty.

Prisoners are therefore entitled to rehabilitative opportunities as these
services prepare prisoners and by putting them in a positive position to
apply to be considered for release. This reaffirms the importance of
rehabilitative services and necessitates their availability.

5. Theright to development

The right to development is recognised by the United Nations as a
human right:



“The right to development is an inalienable human right by virtue of which every human
person and all peoples are entitled to participate in, contribute to, and enjoy economic,
social, cultural and political development, in which all human rights and fundamental
freedoms can be fully realized.” - Article 1.1, Declaration on the Right to
Development

Educational and rehabilitative programs provide ways of enriching the
cultural, social and spiritual lives of people in prison. All prisoners
regardless of sentence, have the right to access prison programs and
services for personal development as they do not have any alternative
supplier for development services while in prison.

6. The right to privacy

With high profile cases, the media is easily able to exploit public
interest for commercial gain. Before a trial there are already significant
restrictions on reporting. There is a need to also create privacy rights
for victims of crime after the trial. This needs to also apply to prisoners
as they are the other part of the relationship. Registered victims should
only be notified of changes to a prisoner's management if it relates to
safety concerns.

Once the trial is over and the offender has been sentenced, the
offender should have the right to serve the court’s sentence without
interference from the media, the victim or politicians. This right is
inherent in the controlled environment of a prison managed by the
state, and the current legal obligation of staff not to use their trusted
access to sell information to the media. Any other position only
disturbs the victim and interferes with the public policy of rehabilitation
of the prisoner.



7. Security Classification as a punishment

The only consideration when deciding the security classification of any
prisoner should be the prevention of prison escapes. Any attempt to
deliberately punish certain prisoners through administrative means
outside the sentencing court’s decision is an interference with the
authority of the court. Changes to sentences would require a statutory
change, not the personal assessment of a minister for political
purposes.

Reassessment of security classifications is an expert and informed
matter for which there are very significant structures involving
Committees with additional checks. The opinions of victims, media or
politicians is irrelevant, and their inclusion is neither just nor efficient
for the stated public purposes of imprisonment.

Removing the possibility of reclassification and hope creates an
extremely dangerous environment for staff and other prisoners. It
removes any incentive for lifers to behave well and refrain from
harming themselves or others.

To deliberately deprive lifers of the right to personal development
would be removing their humanity - defined as torture — and places
greater burdens on taxpayers and correctional facilities management.
The idea of being deliberately destructive degrades us as a
community.



Lifers invest decades of effort in the hope of better treatment in the
future, access to rehabilitation, education programs, employment and
possible freedom. It is extremely unlikely that lifers would attempt to
escape, as it is counter-productive to their review for potential release.
After such a period of institutionalisation, prison becomes their home
isolated from the outside world.



