Submission
No 8

INQUIRY INTO OPPORTUNITIES TO CONSOLIDATE
TRIBUNALS IN NSW

Name:

Date received:

Mr Neil Smith
15/11/2011




14 November‘2_011

‘Submissionre:  “Review of Tribunals in NSW”
Neil Smith, | : |

1. Some of the matfers creating unnecessary Tribunal hearings: |

By way of backérouna‘. | have been a lessee of a dwelling in a NSW R;atirement Village for
eight years. Theiaver.age age of residents in this village rahges betwesn mid to late 70s. Each
Iessee?pay's an ‘ingoing contribution’ to sécUré a Iifé#iims [easé. Almost the entire amount paid
is aﬁ unsecured, interest free loan equiva[ent' to a titled purchase pﬁ'ce of a similar dwelling in

the surrounding ispper North Shore of Sydney.‘

Ho.w finance structure causes differenf_' issues that Tribunals are left to sortf out: .Each
lessee must alse contractually commit to pay a ‘depérture fe‘e’, béing up to 25% of the amount
that a ,s;]bsequently infroduced lessee is to similarly lend the operator when thg lease is
ierminated triggering a new Iéase to be issued. Each rstiring lessee must find, and pay all costs B
of finding, the new lessee prepared to enter into the new lease to oécupy the dwélling to be

vacated.

A}

Lessees also must pay monthly Recurrent Charges in .compliance with the provisions of

Retiremnent Villages Act- 1999, No 81, and Regulation 2009 (legisfation). -

In total, 'Ieasi'ng a $700,000 valued dwelling could realistically translate to out—oflpoqkets of .
abproximately $1,200 per waek for ten years as a result of;
» forfeiling interest nomally expected on the loan comprising the ingoing coniribution,

_ = paying the départure fee atthe ehd if capital gain is not involved,



_' » paying on-going Recurrent Charges during the ten year lease period.

Such expectation of cost can be foreseen prior to entering into a lease. What isn't foreseen is
the ‘double dipping’ practiced by the operator who uses unclear legislation and bluff to then use-
lessees’ Recurrent -Chargés to pay costs that lessees' believe should legally be paid by the

operator as the owner of the assets.

This .‘doﬁble-dippi.ng’ by the operator Who, with consistent determination, ignores high
costs élready contriputéd by a lessee in a retirement village such as in this \(illage, has,
IS and will continue fo he, the cause of many unnecessary;applications by Ies'seé-
résidents_ to Consﬁmer, Trader and Tenancy Tribuna[; (Cﬂ;n for rui'ings_ under

legislation.

For many years this village's lessees have been suffering financial personal losses because
the village's ownersfoperators have not fairly observed ‘consumer law' provisions within
legistation. Consequent” misuse of lessees’ funds being held as Recurrent Charges has

followed and that is on record as an outcome already ruled by GTTT.

The need to seek qualified rulings about some issues in this village’s finances have already, on
three occasions now, required lessees to challenge the operator's unfair decisions through the
CTTT. At present, one matter still remains before CTTT for completion of mediation which it

unsuccessful will proceed to a full hearing. At present, mediation to date is unsuccessiul.

Two more applications to CTTT will shortly be lodged seeking' ruiings'dn issues é,oncerning the

~ operator’s recently unwarranted péyments, and advised intended future paymenis,'to meet



- tertain expenses which lessees believe should be lhe'cost'responsibility of the operator to

meet under Iegi'sl?tion but not paid by the lessees through Recurrent Charges.‘

" Both of these two [ssues have arisen as a result of unclear definitions within Iegislatién -
of what can be interpreted as being maintenance as distinct from replacement of items

of capital withinithe village.

As well, the complexity and uncertainty surrounding interpretations by both lessees and
lessor of some lease terms, will most certainly contribute largely to future possibifities

of further unnecessary applications to CTTT for rulings.

2 My suggesrioﬁs for ways forward:
The three .emphasi;.;ed paragraphs in 1 above form my o‘pinioﬁ of why CTTT hearings will
. continue wﬁi_ist 50 ever the Iegislationffai!ls to provide spfﬁéient' clarity to both lessor and lessee.
—Théréfqre, if Govemment seriously intends to now take'dé.finite steps fo minimize the number
-and complexily éf future CTTT hearingé relating o retirament village iséues, it must firstly
revise the areas of legislation that have,‘since thé new legislation commenced on 1. March

20'10, triggered so mény' new applications. That, .believe, Is fundamental.

Based_oﬁ my own‘o'bservations compriéing a ]ayfnan’s analysis of pasf CTIT rulings 1ha{ have .
bean made within the jurisdiction of CTTT’s retirefnent villages’ division, | submit: o
(a) CTTT Members who hear applications do not appearfo always be consistent in .th:eir
‘ru[in'gs on similar matter.s;
{b) some Members, whilst having knowledge of genéral and common law, perhaps as

solicitars, do nof always display 1ﬁe depth of knowledge' of the patticular legislation



that & senior lawyer, or even specialist judges experienced in refirement villages’

issues, would be able to contnbute

{c) precedent based upon other Members _previous rullngs on an jssue, does not

appear to he adopted by other Members hearing another app!lcatlon This may e

caused by lack of statutory direction that impels Members to take cognizance of

: =prewous similar ruilngs, '

«

{e

—

—

within CTTT's retlrement wllages dlwsmn there sesms fo be a reluctance on ihe

part of some Members to a[[ow or even dISCUSS some issues lnvol\nng [eases and

contracts, ignoring that the issues so arising still relate to consumer Iaws and
sonsumer rights and, as explained in 1 ahove,.oﬂen. relevant o the issues being'

presenied; _

the gromdh of the retirement villages’ industry and its future development by new

constructldns is evidently .rapidly mcreas:ng Thig ‘surely must be helpful to

Government's future plans for housing densily and the mewtable arrangements it

must soon put in place for concentrated health assistance to the eldetly. Foriunately, |
community Iivjng.in smaller dwellings with health services being made available,

suits ,many of the eldedyessuming they can live in a ‘happy’ and trouble frae village.

These same eldeily, many nearing life's end should not have to be subjected toon-
gomg arguments with unfalr operators using smoke and mirror ’mcks to juggle

legislative and contractual matters which’ most of the elderly, unqualified in fegal ‘

matters, dont even understand. Therefo_re there is clear need to establish a free -

" specialist Iegai~eid servicg and system to support residents seeking ‘class-action’

rulings whilst the legislation remains open to differing interpretations, to be financed -

* and administered within CTTT's or Fair Trading's investigative authority, specializing

only in the legislation conceming retirement villages and residents rights under .



consurner law, particutarly under the law of contract. Pekhaipé the “spare capacity
amongst the juuicial officers’ and the fact thgt “many judges wifl have an insufficient
workload”, as mentioned in the "Issues Paper”, could be the basis of such a group, '
ready to act for the_‘;uriderdog” when they are being unfaifly c;hallenged by ‘big-e;ci—
of-town’ developers as has happened in the past. Such fnva[uable assiétaﬁce by
Goﬁemment would in the future, prevent any‘oiher u‘nscrupulous operator from
again threatening residents followmg a resuients favourable CTFT rullng on a
'matter to appeal the ruling but in so doing, would pursue cgsts, Ioglcally knownng
that the residents who had receive iha favorable ruling, could not afford to flnance‘
suc'h‘a_m exbensive appeal and may thersfore have fo withdraw and so lose the
appeal; |
(f) extréqrdinary délays.are avident in the past between Iodgi,ng an application-and the
finality of é ruling by CTTT. This is’ lunfair, frustrating and more costly io both
applicant and respondent. Either more judicial Members, expeﬁénoéd_ih the relévant
lagislation, need {0 be ap;pointed or ihe actual précess of conducting hearings needs
10 be streamlined, | | |
-(g) These deiays in terms of the age and health of refirees makes It essential fora much |
faster and more efficient method of deallng with tetirement mdustry issues to be
-mtroduced. The operators have a dlsnnct advantage over their aged customers and
' "Surwve and Rule” would appear to be their motio unless a better system can be
mtroduced
. Thank you for cénsidering this -suhmissio’n. Claarly, i_t does not subport 1hé “Options” presented
in your “Issues Paper’. On fhé co'hlrafy,' it suggests creation of a smaller, more effective and
spectalized Tribunal to actually help the elderly get a-fairer deél than is available at present.
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