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Dear Mr Frappell,

Having today become aware of the Inquiry into personal injury compensation legislation which
is being undertaken by the General Purpose Standing Committee No.1, I wish to make a
submission to the Inquiry, noting however that the official closing date for submissions was
indeed last Friday (11 March 2005).

I make this submission as a private individual, having had modest experience in considering
matters of professional liability from my days as President of the New South Wales Council of
Professions (in the early 1990s) and subsequently as Vice President of the Australian Council
of Professions. My interests are known to a number of State and Federal politicians, senior
members of the judiciary, senior members of New South Wales Bar and of course to colleagues
in the Australian Medical Association. I have previously made submissions to an inquiry
undertaken by Senator Helen Coonan and to the Committee of Inquiry which was chaired by

Mr Justice Ipp.

I enclose copies of some of the articles which I have submitted to newspapers and medical
journals over the last couple of years.

You will note that I have a simple thesis on tort law reform, particularly as it applies to
professional liability for members of the medical profession. I am motivated by a search for
justice rather than for economic remedies.

Having carefully read several NSW Supreme Court judgments and judgments of the High
Court of Australia I have come to the conclusion that:

1. The effective remedies have to lie with parliaments and not with members of the
judiciary.
2. The concept of justice in civil courts dealing with personal injury tort liability, at least in

NSW, is one which receives rather erratic acknowledgment and consideration by judges
and/or juries.




3. The only measure which would truly restore justice to the legal system as it applies in a
civil courtroom would be a lifting of the level of proof required in (civil court) tort law
cases.

4. The appropriate level to which proof should be lifted in such civil courts is that which
applies in criminal jurisdictions, namely “beyond reasonable doubt”.

If negligence has to be established by a plaintiff “beyond reasonable doubt” all other
considerations tend to melt away when looking for just outcomes.

In the event that negligence can be established “beyond reasonable doubt”, the damages
awarded should indeed be those which are reasonable to fully compensate for the economic
and non-economic hardship sustained. Any form of capping could most probably be phased
out, whilst still enabling a very substantial lowering in insurance premiums for professional
liability cover, particularly as such premiums apply to doctors and dentists.

I would be very happy to be interviewed by the Committee, should this be necessary.

I am happy for my submission to be publicly acknowledged in any report issued by the
Committee.

I hope that the Committee can indeed consider this submission, even though the stated closing
date for submissions was 11 March 2005.

Yours sincere

DR JOHN R GRAHAM

Enclosures:

1. The Australian 6-5-2002.

2. The Canberra Times 16-5-2002.

3. Australian Financial Review 4-9-2003.

4. The Lancet 6-9-2003

5. Letter from the Hon Dr Brendan Nelson MP to the Prime Minister.

6. Royal Australasian College of Physicians (RACP News) October 2003.

7. Australian Financial Review 25-10-2004
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+ Hard luck —you'll need proof ofnegligence increased +

bad luck or not taken sufficient personal
care or responsiblity for their owh
actions.

Blame our litigious society — not doctors — for the medical indemnity crisis, says John Graham

oagﬁﬂgmnumaoawmwﬁngo&

IKE castor ofl given to & young
“ chiid, the courts will take thetr dose
§ down the throat. Now is the time to

Call. ‘The trisis Is theirs, not the dostors”
Tuthh now, any attempt by the medical
&sion to disclass publicly the bur-

the tall popples feathering their own
nests. ..ﬂwmowwm always been a misappre-
hension. . o

The o&mwgﬁ&w&ﬁmﬁﬂbgwnwa tip
of the lceberg, for there showid be 1o
diffefence between the public labllity

else in the community. Just m.mw the
m.HnEownﬁw.. or guyone running a small

. town agricultural show, o the organisers

of a fun run, to name but s few examples.
“The right way to proceed from this
point Is to address the rogt cause of the

B EDE nedical indemnity insurdnce crisls, -s0

that the problems for alt aspécts of public
lability are addressed and fixed.

‘John Howard is right to be concerned
about the théreasing litiglousness of the
Australian community, That problem has
arisen-only because, the expectation of
success in civil actions has become higher
the longer we have allowed judges and
juries inr our civit couits to operate with
the exceedingly low level of proof,
namely: “on the balance of probabilities”.

This level of proof sets such a low hurdle

. < doctors and those of anyone
i concerns o IR i e Y o ST RN
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for the plaintiffs’ lawyers to jump that the
judge or jury only has to have a modest
hunch that the plaintiff could be right to
find that the defendant is ab faulf

This 6w hurdle has been the reason for
the blow-out in litigation genefally, as it
allows courts to virfually sidestep a search

- for tFuth, domaion gense and fair play to

achiéve ouftomes that appear o be at
jeast helping ottt  PEINtIFf Who has hid

That's the nub of the meédical Bability
tssue and the public liability issue gener-
ally, Too mhany people aré lookdiig foi*
sbmeone to blame if they have simply Bad
bad Huck. . :

AS a caring community, we need to ask |

governments to put in place adequate
safety nets to look after people who have
oo LA e
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had serious bad luck, such 25 paraplegia
or & bushfire with widespread property
destruction. .

As a moral and serlous community, we
need to allow gentiine riegligence to be

The law is sick at present.
The remedy is at hand and

. can be-swiftly admiinistered

iousness aftested to by the Prime Minis-

SaseRtetetes
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ter, we need our courts to honestly
separate issues of true negligence from
fnstances of bad luck. Birf luck is part of
the human condition.

There is 2 simple solution. The tourts
need a pew level of proof. The riew level
needs to bé that which we all endorse
when we are looking for the truth, namely
the level that we apply in our criminal
n@ﬂﬁm — beyohd reasonablé doubt. We
100K for the truth In criminal courts
because we realise that it is unjust to send
a1 innocent pérson to jail

We should look with equal rigour for
truth’ in our civil courts because it is

_equally unjust to send innodent doctors

(of anyone else) to purgatory by claimihg

they are negligent when In fact the truth |

i€ often that plaintiffs have simply had

Lawyers gederall, and plaintiff Ilti-
gation experts espedally, are not likely to
agree with these vievs. They are likely to
fight tooth and nall before accepting this
far more fair and henest level of proof in
the civil courts. Bul that’s why the
medicine will have b be forced down the
throat. R

The law is sick af present. The illness
has béen diagnosed The remedy fg at
hand and can be swifily administered
The Prime Minister should show his
leadership again andbring the nation to a
happy and healthy outcome. As’a by-
product he will get his wish for & less
Ltigious Australia. -
Johin Graham, a former president of the
NSW Coundil of Professions, is chairman of
medidine at Sydney Hospital.
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1 the party

dan-
tablished west of the Jor
?{ivgfa is a tactical move by Beny-

amin I'\Ietanyahu to wrest control of

leadership in time for Is-
racl’s general elections scheduled
for November 2003, shar

However, while outflanking Shar-
on- from the right may make domes:
tic political sense within right-wing
political circles In Israel, i't will dis-
turd those inside and outside the re-
gion who know that a Middle East
peace Wtimately depends on a two-
state solution. The implications of
Likud’'s resolution desex'ye serious
consideration, even if it has no
binding force on party members or
MPs.

First, it is worth noting the sav-
age lrony of the resolution. The

PLO recoghnlse lsrael’s
?}xl’?gthtﬂtg exist” as a pre-condition
for the start of negotiations towards
a peace Settlement are now, in ad-
vance of such discussions, ruling
out of bounds the very purpose of
palestinian participation in them.
Ng-one seriously belleves the
Palestinidns will settle for negotia-
tions towards “self-rule”.

- Secondly, the closure of a diplo-
matic process will not only infurlate
the Arab world generally which was
beglnning to gear up for a regional
peace conference. More importantly,
it will completely marginalise those
moderate Palestinians who favour
negotiations and oppose the suicide
bombings. Despite the attention rou-
tinely given to Palestinian “terrorist

valestinian AULhority wino are rew-
istic enough to know that a political

settlement needs to be negotiated.

This resolution will leave the path

clear for hardliners to escalate their

evil work without credible internal

opposition.

The resolution forecasts an indefi-
nite continuation of the brutal occu-
pation of Arab lands in violation of
international law, the Oslo Accords
and the stated preference of Israel's
North American patron. Its. effect on
young and old Palestinlans alike, al-
ready desperate and hopeless after
35 years of humiliating military oc-
cupation, is not hard to surmise.
Why any Likud member believes
this can be the basis of a secure and
peaceful Israel is much more diffi-

UUOD 4410 A COoVAsILAv s
Bush's visfon of tw
“gide by slde In pe
ton's Middle East pc
and contradictory er
client whose own M
now effectivaly left

Likud’'s declsion

" upset. the powerful

the United States w
to cultivate befor
elections, but it wi
ings with the Aral
ticular Egypt, Saud
dan — much m¢
Perhaps Arab stat
rael’s “attitude t{o
18608 and refuse tc
summits until Li
resolution from it

YERY dark cloud has a
E silver lining. If it were
-4 not for the occasional
national disaster, crisis or
threat, much overdue and ben-
eficial law reform in Australia
would never see the light of
day. :
The crisis now besetting
United Medical Protection and
all those patients who attend
the tens of thousands of doc-
tors who are Insured with
"UMP is not dissimilar in se-
vérity to other national crises.
And so once again the op-
portunity presents itself to the
Prime Minister, the premiers
‘and the territory chief
ministers, acting in a spirit of
cooperation, to bring in law
reform which is all but impos-
sible when peace and har-
mony abound.

“As an intelligent communi-
Ly, we have every right to ex-
pect that the court system will
operate under the one set of
rules; an optimum set of rules;
a sel of rules that consistently
promotes every effort to get to
the truth of issues, so that
both process and outcome are
imbued with common sense,
fair play and justice.

This surely should be the
essence of the first lecture to
students on day one at a law
school. Why Is it then that we
have two sets of rules?

.In.the first instance we:
have a level of proof for use
in criminal courts which spec-
ifies that proof must be "be-

yond reasonable doubt”, and
history tells us that hard.

working juries, exercising ap-
propriate rigour, are more
than capable of using this
ground rule to achieve re-
markable accuracy in reach-
ing fair and honest verdicts. It
is exceptional for an innecent
person to be found gullty.

In the second instance, how-
ever, we have a level of proof
in our civil courts which
seems to have been set for no
reason other than expediency.

In civil courts the leve] of
proof is simply “on the bal-
ance of probabilities”. This
ground rule permits a less
than rigorous approach to the
quest for fairness of outcome.

Judges and/or juries-in civ-
11 cases only have to reach a
51 per cent confidence, noth-
ing more than a fair hunch,
that a plaintiff might be right,
to then find against a defen-
dant, .

This low hurdle makes it a
farce for courts to reach valid
declsions between bad luck
and true negligence.

A distinction also often has
to be drawn, especially in pro-
fessional llability cases, be-
tween negligence and errors of

Judgment, Many judges, how-
ever, seem to be incapable of,
or reticent in, doing this.

In cases involving alleged
negligence, seemingly outra-
geous court decislons are an
almost daily occurrence in
Australia, especlally in NSW.

) ?‘Ile key to an increasing Ii-
tigiousness in our soclety is
an unfortunate concept in the
minds of an increasing num-
ber of Australians that some-

e ——
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It’s the legal system that’s
at fault, not the lawyers «

The medical-indemnity insurance crisis offers us a unique opportunity, says John Graham.

one else should pay for any .
episode of bad luck. Fewer
and fewer people are prepared
to take responsibility for their
own actlons, especially when
they end up with misfortune.
Having failed to insure

* themselves against such bad-

luck outcomes, many Austral-
ians feel no qualms about su-
ing someone else who has pru-
dently — but at a cost —
taken out insurance. .
The low hurdle set by the
civil proof standard gives po-
tential plaintiffs well-founded,
but improper, optimism about
a successful oufcome if they
take their grudges to court,

We need a single
level of proof for
all legal actions

requiring a decision.

As an Intelligent and ethical
community, we should not tol-
erate a faulty system that
presages such inevitabilities,

The remedy is very simple.

We need a single leve] of
proof for all legal actions that
end up requiring the decision
of one’s peers in a courtroom,

That proof should qulte ob-
viously be "beyond reasonable
doubt”. This is capecially Lin-
portant for all cases of nlleged
negligence. .

Otherwise, how can any
young school-leaver have the

. confldence to undertake a tep- -

tiary course leading to a pro-
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fessional or trade career as a
provider of services, if that
simply means that he or she
will become a sitting duck for
someé plaintiff lawyer a few
years later? Medical students
and trainee builders would
have particular concerns at
present, ’

A reform of the lavel of
proof will simultaneously im-
prove justice, reduce court
walting lsts and restore the

- financial viability of profes-

sional liability (and other) in-
surers.

Iii concert with this reform, 1‘
the federal and state govern-
ments will need to extend and
improve the ways in which all
Australians, through their tax-
es, can provide the necessary
financial and other {orms of
assistance to those fellow citi-
zens who have sustained seri-
ous bad luck. This applies es-
pecially to calamitous
personal injury.

The legal fraternity will of
course have a hundred rea-
sons why any law reform
shouldn't or can’t happen, but
the citizens of Australia have

- 19 milllon reasons as justice-
seeking individuals to say that
reforming of the civil-court
level of proof cannot be de-
layed any longer,

As a consequence of the
current medical-indemnity in-
surance crisls, the deadiine is
June 30,

Dr Graham is currently
chairman of Medicine at
Sydney Hospital and Is g

former president of the: NS .
Counclil of Professions,

L0022

A

=
&}»‘,

S A D



i

The Australian Financial Review

www.afr.com * Thursday 4 September 2003

LETT

Civil justice serves plaintitf lawyers

Itis the plaintiff lawyer firms of the
world who are causing mayhem in
the civil justice system, and in turn
the insurance systerm, in every
country that prides itself on having
a system of justice that purports to
protect the rights of the little guy.

“~ How fascinating it is, then, for one
such firm (**Insurers hide true profit
breakdown’’, AFR Letters,
September 3) to confess, in response
to an expose by the Victorian Finance
Minister, John Lenders, that the
minister was ‘“happy to sit back and
allow allegedly hundreds of small

businesses (particularly in the tourism
industry) to go to the wall, despite the
fact that most reported never being
claimed against’’.

It is these very same plaintiff
lawyers who are causing all these
little guys to go to the wall, but itis
the faulty civil court system of justice
that allows them to achieve this.

We are about to see another big
group of little guys walk away from
their area of service to the
community, and I am talking about
the doctors. Just ask the Australian
Medical Association if you want

One-time regulator caught short

September 1 this year was a day of
suspensions at the Australian Stock
Exchange. Four companies had their
shares halted for failure to lodge
their half-yearly report and/or half-
yearly accounts for the period ended
June 30 within the required two-
month time frame.

The ASX introduced new listing
rules on January 1 and it looks as
though some forgot the new time
frame of two months — instead of
75 days — after the completion of
the half year.

Several other companies were
suspended due to a failure to pay
their annual listing fees on time and

no doubt will be on the Australian
Securities and Investments
Commission’s target list.

The notable suspension included in
the group for failure to lodge its half-
year accounts on time was Chiquita
Brands. Chiquita’s chairman is none
other than Tony Hartnell, the former
chairman of the Australian Securities
Commission (now the Australian
Securities and Investments
Commission). It could be said it was
the day a former regulator knew
what it was like to be supervised.

Rod Bennett,
Bilgola, NSW.

any confirmation of this. And where
will our nation go for help then?

People are unlikely to get the right
diagnosis or prescription by going to
a plaintiff lawyer.

Soon you won’t be able to hold a
charity fete, coach an amateur
sporting team, find a builder, or do
anything where you might actually
help your fellow man, such is the
price of lawyer-led insurance hikes.

Until the level of proof in civil
courts is raised to the only honest test
height, namely *‘beyond reasonable
doubt”, we can only look forward to

more and more little guys being forced
out of business by the inevitable hikes
in both public liability and
professional liability premiums.
‘Where are the Prime Minister and
the Premiers on this issue? Are there
really too many former lawyers in
our parliaments to expect any
worthy tort law reform before the
mayhem worsens? I hope not.

John R. Graham,

Former president of NSW Council
of Professions,

Sydney, NSW.

TAE QUESTIONS CONCERNING TRARS WMD |
AZE DIFETCULT ONES AND wiTH Y LUK
WE MAY NEVER KNOW THE ARSLUERLS .

Covernment has not failed on truth of WMD

In arguing that the Prime Minister
should appear before the Australian
parliament’s Joint Committee
Inquiry into pre-war intelligence on
Iraq, Geoffrey Barker charges the
government with a strategy
designed to prevent so-called
attempts to ‘‘get to the bottom”” of
the Irag WMD issue. Nothing could
be further from the truth (*‘PM
should face his peers”’, AFR
Opinion, September 1).

Barker accuses John Howard of
being ‘‘extraordinarily quick’’ to
deny evidence given to the
committee by Andrew Wilkie that
the government had ‘‘skewed the
truth’’ about the threat posed by
Iraq’s weapons of mass
destruction.

But the fact that Wilkie failed to

present even a shred of evidence in
support of his claims meant there
was very little for the Prime Minister
to deny.

As Howard has made clear, if
Wilkie has evidence that the
government misrepresented
intelligence he should submit it to
the committee. It is open to him to
do so without breaching his legal
obligations not to reveal classified
information obtained in the course
of his previous employment.

Despite the government's own
misgivings about the inquiry —
primarily that it is premature — we
have and will continue to co-operate
with it fully.

The Prime Minister has not
prevented the Office of National
Assessments or the Defence

Intelligence Organisation, the two
key intelligence agencies involved
in preparing assessment on Iraq’s
WMD programs, from appearing
before the committee; this despite
both agencies being outside the
committee’s mandate.

The fact that the committee is

“holding some of its sessions in
camera is entirely appropriate given
the sensitive nature of the
intelligence being dealt with.

A similar inquiry by the UK
Intelligence and Security
Comumnittee is aiso being held in
camera.

This is distinct from the Hutton
inquiry, at which British Prime
Minister Tony Blair appeared
recently. Its terms of reference are to
look into the circumstances

surrounding the death of the British
scientist David Kelly.

Ultimately the extent of Irag’s
‘WMD programs is going to emerge
only through the work of the Iraq
Survey Group.

Iraq’s long history of
concealing its WMD efforts
means that this investigation will
take time and require painstaking
detective work.

But without the former regime
there to actively obstruct
inspections, as it did with the UN
for over 12 years, we will finally be
able to get a full picture of Iraq’s
WMD programs and capabilities.

Alexander Downer,
Minister for Foreign Affairs,
Canberra, ACT.
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A case of money to burn?

From back page

He has already made his move to
settle the long-running John Marsden
defamation action and just what
happens with the Foxtel claim against
McWilliam’s former colleagues
remains to be seen. McWilliam joined
Seven from Gilbert & Tobin in July
on request from David Leckie and
brings to the job two decades of
experience on the inside of the Packer
and Murdoch empires.

He joined Malcolm Turnbull as
in-house lawyer for Packer in 1983
before the two created their own

CFO David Moffatt, Ziggy
Switkowski decided to change all
that and move Moffatt into a line
management job.

The timing was lousy and smacks
of some rapid rationalisation of
events which for one reason or
another were not foreseen before
yesterday’s announcements,

The moves have their own logic
which makes the timing even more
bizarre just a few days after the

held for a matter of 10 months by
Ted Pretty. Pretty’snew role in
charge of technology development
and relationships effectively puts
him back to where he started as the
dotcom guru of the company when
dotcom was in.

He just happens to be the right
person for the job to talk up the
growth projects Ziggy would love be
able to speak about but the market
isn’t quite ready to believe.

Doug Campbell, who had

“He's the right person technology under his wing, is more
for the job.” N than fully occupied with Telstra
jon. wj}} P 3 Co:.mtry Wide, the glgmou ivision
TR GR M S

What a CREEP,
is it just ‘get Abk

From back page

of reporters and television
interviewers, who seemed convinced
they were onto the biggest thing
since Monica Lewinski took a liking
to Romeo Y Julietas. The
broadsheets hyperventilated; the
ABC did its best impression of the
ABC. ;

Abbott went on one of its public
affairs shows, If you don’t go on one
of these things, you look as though
you’re trying to avoid facing the
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CORRESPONDENCE

Inadequate justice when
medical negligence is
alleged

Sir—The English legal system came to
Australia with the First Fleet in 1788,
and with it the two distinctly different
levels of proof that are used in the civil
and criminal jurisdictions.

For two decades professional liability
premiums for doctors have increased
exponentially in Australia, and yet the
standards of practice have, if anything,
steadily improved. The average life
expectancy has risen greatly, for the
most part as a result of doctors doing
a better rather than a worse job,
using numerous technical advances in
pharmacology and surgery.

One has to ask, why are the insurance
premiums rising so fast when the
insurance companies are not seemingly
making vast profits?

Plaintiff lawyers are  certainly
vigorous in Australia, especially with
the no-win-no-fee arrangements
permitted by our laws. But plaintff
lawyers have to fight cases on behalf of
their clients (our patients) within the
legal system. So what is wrong with the
tort law system?

There is an inherent defect, inherited
from the British system, and it lies in
the absurdly low level of proof to be
hurdled by plaintiffs in civil courts,
where negligence cases are fought.

In civil courts, the level of proof is
“on the balance of probabilities”. Such
proof amounts to barely more than
the toss of a coin. Judges and juries
are constantly being confronted by
plaintiffs who have had misfortunes,
often serious misfortunes, with respect
to medical outcomes. In a courtroom, it
is well known that the defendant doctor
will be insured (it is a legal prerequisite
for medical registration in New South
Wales), insurance companies have
money to be disbursed, and the
government is unlikely to help the
plaintiff if the court does not.

That instances of bad luck and
instances of errors of judgement made
in good faith are both commonly found
to be instances of negligence in our
courts, when in fact neither amounts to
negligence, is not therefore too
Surprising.

But, how unfair is this for the
defendants? The loss of self-esteem, the
loss of reputation, the waste of time
in insurers’ offices, in barristers’
chambers, in courtrooms, the loss of
earnings, the out of pocket legal
expenses, etc, all add up to a more
severe punishment than a common
felon might face for robbing a bank.
The common felon also gets more

justice from our legal system, since in a
criminal court, the level of proof is
“beyond reasonable doubt”.

There is only one answer to the rise in
insurance premiums and that is o
restore justice to the consideration of
any allegations of negligence by
replacing the civil court proof level with
the criminal court proof level. Once
done, not only will ridiculous claims fail
when they get to court, but the much
greater number of claims that are settled
out of court for expedience and other
reasons will also cease to benefit plaintff
lawyers and disgruntled plaintiffs who
want financial recompense for bad luck.

In Australia there is a growing call for
the more rigorous level of proof.
Hopefully, this change will become a
worldwide one, so that doctors can stop
practising defensive medicine and get
back to simply practising good
medicine.

John R Graham

195 Macquarie Street, Sydney, NSW 2000,
Australia
(e-mail: johngraham@pobox.com)

Lord Carnarvon’s death: the
curse of aspergillosis?

Sir—In her Correspondence letter,'
Ann Cox (June 7, p 1994) argues against
the theory that Lord Carnarvon, the
patron of Howard Carter, died of
aspergillosis. That he became infected
with the disease after inhaling spores
of the fungus aspergillus in the tomb of
Tutankhamen is a hypothesis put
forward to challenge the previously held
belief that pneumonia was the cause of
his demise.? Cox dismisses any link
between Carnarvon’s ingress into the
tomb and his untimely death, based on
the long period of time between the two
events.

However, spores of aspergillus can
remain dormant in the lungs of infected
individuals for extended periods before
being activated, and it is conceivable that
Lord Carnarvon was indeed symptom-
free for the 5 months after his first
ingress into the tomb in Novemver,
1922.

On March 17, 1923, The Times® of
London reported that Lord Carnarvon
suffered from “pain as the inflammation
affected the nasal passages and eyes”.
This description is consistent with
invasive aspergillus sinusitis with local
extension to the orbit. Such sino-orbital
infection is unlikely to complicate lobar
pneumonia, which was the stated cause
of death.

Potentially harmful fungi survive for
extreme lengths of time in tombs, and
results of research’ indicate that such
prolonged phases of dormancy can result

in increased virulence. In 1970, the
tomb of King Casimir IV was opened
600 years after the Polish king’s death
and, of the 12 scientists present, ten died
within weeks. A variety of fungi was
cultured from the tomb. Furthermore,
the mummy of Ramses I was taken to
Paris in 1976 and 89 different species of
fungi were isolated from it, including
aspergillus.

Aspergillus spores grow especially well
on grain, the supply of which was
abundant in Tutankhamen’s tomb, with
offerings of bread and raw grains stored
in numerous baskets. Lord Carnarvon
could readily have inhaled contaminated
grain dust as the sealed tomb was
broken into. Since his car accident in
1901, he had had numercus chest
infections and would have been
especially susceptible to the toxic mould.
Indeed, this increased susceptibility
could explain why so many others did
not succumb to the same infection upon
entry. It is noteworthy that the American
railroad tycoon Jay Gould also died soon
after visiting the tomb from what was
also described as pneumonia.’

Lord Carnarvon’s private doctor,
Dr Johnson, could easily have mistaken
lobar pneumonia for pulmonary
aspergillosis, since the symptoms are
similar—eg, cough, fever, chest pain,
haemoptysis, and dyspnoea. The chest
radiographs would also have looked
similar with signs of consolidation. The
laboratory techniques necessary for
the diagnosis of aspergillosis were
available but, with a low index of
suspicion, Dr Johnson is unlikely to
have analysed his patient’s sputum for
aspergillus.

That Lord Carnarvon died of invasive
aspergillosis  therefore  remains a
possibility.

*Sherif EFTawil, Tariq EFTawil

*Guy's King's and St Thomas' School of
Medicine, London SE1 1UL, UK (SE-T);

St Bartholomew's and The Royal London School
of Medicine, London (TE-T)

(e-mail: sherif.eltawil@kcl.ac.uk)

1 Cox AM. The death of Lord Carnarvon.

Lancet 2003; 361: 1994.
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DEPARTMENT OF ERROR

Armstrong PW. Two hard lessons. Lancet 2003:
361: 1417—1In this Uses of error (April 26), the
5th sentence in the first paragraph should be:
“As this was before furosemide was widely
available, I called for nasal oxygen, 2 mL of
subcutaneous thiomerin, and a guarter of a grain
of morphine”.
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Bradfield

Put your-heart.in it!
*

19 September 2003

The Hon John Howard MP
Prime Minister
Parliament House
CANBERRA ACT 2600

Dear Prime Minister,

I writing to you, I wish to bring to your attention the concerns of my
constituent, Dr John Graham. Dr Graham has asked that

Dr Brendan Nelson MP ; X . . . i

Federal Member for Bradfield consideration beg given to the introduction of a higher proof

requirement in civil courts dealing with cases of alleged negligence.

Dr Graham has forwarded a copy of-an article from a recent edition
of the Lancet, entitled ‘Inadequate justice when medical negligence
is alleged” which outlines the reasons for this request. I have

included copies of both Dr Graham’s letter and the article for your
information. '

Suite 8
12 Tryon Road
Lindfield NSW 2070

[ thank you for your consideration of this important matter.
Telephone 02 9465 3950

Fax 02 9465 3999 .
Yours sincerely,

b.nelson.mp@aph.gov.au
www.brendannelson.com.au

DR BRENDAN NELSON MP
Federal Member for Rradfield

Encl.

Ce: DrJohn R Graham, 195 Macquarie St, Sydney NSW 2000

MC

For your Country...
Pat your heart in !

W vare for var enviromment
Printed an 100% recyeted paper
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General medicine
and communica

an more narfow su speclaltles has
ontributed to the blowout in the
_health budget. ,

It may be too late to reverse thls trend in

the p bhc have a degree of competence,
in “medicine”, not ]ust in thelr

sub—specxalty

Fina.lly, Lam concerned that some of our
younger colleagues do not appreciate the
importance of commumcanon with the
referring. doctor Commumcauon
becomes increasingly important as
patie’xits are looked éﬁer Ey a number

of specialists rather tha one GP

:ind one 'geﬁer” 'physician. k

: Perhaps these concems could be
addressed when revising the
requirements for advanced training.

Susan Lawrence FRACP
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The tort in the Australian legal system '

A tort is a breach of duty leading to liability
for damages.

The English legal system came to Australia
with the First Fleet in 1788 and with it the
two distinctly different levels of proof that
are used in the civil and criminal jurisdictions
respectively.

For at least two decades professional liability
insurance premiums for doctors have increased
exponentially in Australia and yet the
standards of practice have, if anything, steadily
improved with ever brighter young Australians
entering the profession. The average life
expectancy has dramatically risen and this in
large part is the result of physicians and
surgeons doing a better (not worse) job, using
numerous advances in diagnostic technology,
pharmacology and surgery.

One has to ask then “why are the insurance
premiums sky-rocketing?” when the insurance
companies are not seemingly making

vast profits.

Plaintiff lawyers are certainly vigorous in
Australia, especially with “no win, no fee”
arrangements being permitted by our laws.
Bur plaintift lawyers have to fight cases on
behalf of their clients (our patients) within
the existing legal system and so we cannot
necessarily just blame the lawyers. The
real villain is the tort law system itself.

So what is wrong with the tort law system?

There is an inherent defect, inherited from the
British system, and it lies in the absurdly low
level of proof to be hurdled by plaintiffs in civil
courts where negligence cases are fought out.

In civil courts the level of proof is on the
balance of probabilities. Such a level is barely
more than the toss of a coin. Judges and
members of juries are constantly being
confronted by plaintiffs who have had
misfortunes, often serious misfortunes, in
regard to medical outcomes. In a courtroom
it is well known thar the defendant doctor
will be insured (it is a legal pre-requisite for
medical registration in New South Wales).
It is also known that insurance companies
have money to be disbursed. It is also
known that government, State or Federal,

is currently unlikely to help the plaintiff if
the court doesn’t.

So it doesn’t come as any surprise that
instances of bad luck and instances of errors
of judgement made in good faith are both
commonly found to be instances of negligence
in our courts, when in face neither amounts

to negligence.

P

But how unfair is this for the poor stream

of medical defendants (with Fellows of our
College being far from immune to any
allegation)? The loss of self-esteem, the loss

of hard-won reputation, the waste of time in
insurers’ offices, in barristers’ chambers, in
courtrooms, the loss of earnings, the out-of-
pocket legal expenses et cetera, et cetera, all
add up to a more severe punishment for a
doctor (who may well be totally innocent)
than a common felon might face for robbing a
bank. In some instances the mere allegation of
negligence can even lead to marital breakdown
in a medical family. How unfair is that?

The common felon also gets more justice from
our legal system than does the doctor facing an
allegation of negligence. When the felon is
before the judge or jury in a criminal court,
the level of proof is beyond reasonable doubt.

There is only one morally sound answer to
the blow-out in insurance premiums and that
is to restore justice to the consideration of any
allegations of negligence by replacing the civil
court proof level with the criminal court
proof level.

Once this happens, not only will ridiculous
claims fail when they get to court, but the
much greater number of ridiculous claims that
are settled out of court for expedience and
other reasons will also cease to benefit plaintiff
lawyers and disgruntled plaintiffs who want
financial recompense for bad luck.

As a separate issue, all 19 million Australians
should take financial responsibility, through
taxes, to look after their fellow citizens who
have sustained serious bad luck of the kind
that produces paraplegia, blindness,
amputations and the like.

Physicians are very privileged in many ways,
not the least occurring through the vast
number of contacts we have with a very broad
cross-section of members of the Australian
community. We should make use of all our
contacts with lawyers, judges, politicians and
media personalities to push for fair play in the
tort law system.

Until we change the “rules of the game”, with
an upgraded level of proof in civil litigation,
the real tort will continue to be the legal
system itself. The legal system has breached its
duty to doctors and all other service providers.
The system itself must accept liability for all
the damage. Skyrocketing insurance premiums
are just the tip of the iceberg.

John R Graham FRACP
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Plans to simplify
tax legislation

In regard to Fiona Buffini’s article
*“Tax board’s move applauded™”
(October 21) everyone complains
about the complexity of tax
legislation but I have never seen any
evidence of a coherent analytical
structure for defining and tackling it.

The simple reason for this is that
there is none.

Even very simple rules can give
rise to incredible complexity —
anyone who has looked at pictures
of the Mandelbrot set, which is
generated by one very simple
equation would appreciate the
point.

Conversely, sheer “*volume’’ does
not always equal complexity, A
string of a billion 0sisin no sense
“‘complex’’. Those who understand
the theory of computability and
complexity have a much better
chance of developing strategies to
deal with complexity than lawyers
and accountants who actually have
very little training in understanding
complex structures. I would be
fascinated to know what the Board
of Taxation's definition of
“‘complexity"” is and how it will
consistently deal with it.

In the absence of a coherent
theoretical basis for understanding
complexity it seems difficult to
make any real headway, and that is
before you even begin to deal with
the political dimensions that
fundamentally colour all tax
legislation.

“‘Given that one English appeal
court once described the distinction
between capital and income as being
essentially determined by the toss of
a coin, I wish the board luck.

Peter Haggstrom,
Bondi Beach, NSW,

Hardie’s morals

Attempts by James Hardie
chairwoman Meredith Hellicar to
Justify the obscene payout to disgraced
chief executive Peter Macdonald is
breathtaking, no pun intended.

According to Hellicar, the board
was bound both legally and morally
to make the payout of almost
39 million while at the same time
paying compensation to those
suffering asbestos related diseases
an average of $250,000 a claim.

It is to be hoped that the board’s
new found morality will be extended
to those claimants yet to receive fair
and just recompense.

fan De Landelles,
Hawker, ACT.

State abuse of monopoly power in water

As an economist and a lawyer, I am
professionally appalled at the utter
nonsense being peddled as
conventional wisdom on water
pricing. John Maynard Keynes was
wont to observe vulgar opinion is
often wrong. So it is with those who
say Australian businesses and
families must pay more for water,
The truth is that Australia’s
potential water supplies per capita
are higher than for many countries.
What is really happening is that
state/territory governments are
turning water into a taxing
mechanism. They are stripping

exorbitant dividends out of
government-owned monopolies
while refusing to invest in additional
infrastructure. Academic Bob
Walker observed years ago that the
Industry Commission was quite
wrong in thinking water authorities
were not fully recovering costs.

If none of the excess profits being
gouged from water users are ever
ploughed back into additional
infrastructure, of course water
prices must rise towards infinity. But
this is the result of state government
policy. It should not be blamed on a
niggardly creator.

In a free market, when prices rise
they do more than merely ration
existing supply — they call forth
new supplies. What we are
witnessing with water is a gross
abuse of monopoly power - state
governments are blocking new
water supplies as thoroughly asa
medieval warlord might cut off a
besieged town’s water, States are
really levying disguised excise taxes
and calling them water ‘“prices’”.
Inevitably, declining water supply
security and rising water costs will
drive industry and jobs offshore,

If business groups, trade unions
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Emergency services
for private hospitals

In his commentary, **Healthisa
federal affair’’ (October 13), Alan
Mitchell observed that there is spare
capacity in the private hospital
sector. Could the private health
sector do more to merit the subsidy
given to it in the form of the private
health insurance rebate?

I would like to see more private
hospital emergency services. This
year my family has had two trips to
one of the few private emergency
departments in Sydney. On both
occasions a GP had advised the
patient to attend hospital urgently,
and both visits resulted in admission.
We chose to drive an hour from
home due to adverse experiences at
our local public hospital.

I'was happy to pay the emergency
department’s facility fee because both
patients were seen promptly by
experienced doctors. By providing
emergency facilities the private sector
would add value to insurance, reducing
the pressure on public hospitals.

Andrea Kunz,
Mosman, NSW.

AIRC partly to blame for jobless

Larissa Andelman suggests (Letters,
October 18) that industrial relations
reform will *hit the lowest paid,
who are predominantly women and
young people’’ and she complains
about the wage of $27,000 being
paid to call-centre workers.

However, such a wage would
doubtless be welcome for the many
unable to obtain a job and who
make do with much lower social
security, including unemployment,
benefits.

The existence of more than
1 million jobless couples reflects the
problem.

She should recognise that existing

industrial relations regulations and
their interpretation by the
Australian Industrial Relations
Commission are a major reason why
many such people are out of a job.

Reform would do much to help
them obtain work.

Finally, while most of the lowest
paid are women and young people,
the majority of them live in
households with incomes at the
upper end of the scale.

Des Moore,

Director, Institute for
Private Enterprise,
South Yarra, Vic.

Big guns levelled at Australian PBS

Interesting but not surprising to see
America’s *‘Big Pharma’ muscling
up to try to roil the defences for our
pharmaceutical benefits scheme
(PBS) system, which had been
invoked by the coalition and ALP
before the federal election.

I'mean, not only has the Geneva-
based International Federation of

Pharmaceutical Manufacturers
weighed in against the Australian
people, but even our great friends
like congresspersons Jennifer Dunn
and Cal Dooley. And what right do
we have to challenge?

G. Bolton,
Nowra, NSW.

;

“

and the federal Treasury are content
to see living and business costs rise,
with jobs and tax bases going
offshore, while the states evade both
the constitution and the GST inter-
governmental agreement, so be it

But, please, do not let anyone be
heard to say that this has anything to
do with proper economic thought or
logic.

Terence Dwyer,

Visiting fellow, Asia Pacific School
of Economics and Government,
Australian National University,
Canberra, ACT.
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Justice in reform

Why is it that all the talk about tort
law reform focuses on money . ..
money. . .and more money?

Chris Merritt (‘‘Lawyers push for
bigger injury payouts, October 22)
highlights that plaintiffs, lawyers
and even some judges all think that
tort law reform in NSW has gone
too far and that it is now too
difficult to compensate citizens
(with money) when they have had
bad luck, or to compensate lawyers
(with money) when their potential
work is drying up.

When oh, when will the key
players start to talk about justice in
tort law reform?

It should not be forgotten that
there is always a defendant in every
alleged negligence claim. Does
anyone care anymore about the
rights of defendants?

Surely governments, lawyers and
plaintiffs should stop talking about
reforms of the money aspects and
start talking about reforms of the
justice in the tort law system.

Until the level of proof in civil tort
law cases is upgraded to require any
negligence to be proven ‘‘beyond
reasonable doubt”” there is no
platform on which to look for any
justice in protecting innocent
defendants or compensating (yes. ..
with money) those plaintiffs who have
truly been hurt by genuine negligence.

Johu R. Graham,
Sydney, NSW.

These big insurance profits won’t last forever

If one needs an explanation for why
personal injury insurance premiums
have not fallen dramatically under
the latest round of tort reforms, one
need look no further than your front
page (“‘Lawyers push for bigger
injury payouts’’, October 22).

Insurers with any sense of history
are extremely sceptical about the
ability, even the will, of
governments to hold back the tide of
ever-increasing damages payouts.

From about 1940 to 1980,
damages costs increased at an
average rate of about 10 per cent a
year faster than inflation. Since then
the rate of superimposed inflation
has, as it has always done,
fluctuated dramatically. At times it
has been low, usually in response to
the panic reaction to high premiums.
At one stage, in the mid 1990s, there
was a period when NSW
compulsory third-party awards
appeared to rise by more than 30 per
cent a year faster than inflation.

R

Such sharp rises are often associated
with the complacency induced when
a small number of ill-advised
insurers take an overly optimistic
view and, through their own
underpricing, force the rest of the
insurance industry to charge less
than sustainable premiums.
Personal injury claims take a long
time to settle, particularly in cases of
serious injury. Depending on the
scheme under consideration, the
cost-weighted average delay may be
between three and six years. Cases
settled through the courts take
substantially longer than this. The
most serious cases, which are also
the most costly, tend to take longest,
particularly children. While cases
are settled on the basis of statute law
at the time of the injury, they are also
settled on the basis of standards at
the time of settlement, including new
case law interpretations of what the
law was at the time of injury. Itis
these changing standards that are the

B TR WA

source of superimposed inflation.
Because of these delays, an insurer
cannot know the cost of what it is
selling until many years later.

In setting premium rates, its
actuary has to assess the likely rate
of superimposed inflation over
perhaps the next 20 years. The
period, from perhaps two to eight
years out, when the bulk of the cost
is settled, is the most important, and
is far enough out that any concern
about restraining costs will have
been forgotten. What matters is how
things are seen at the time.

Anpother important aspect of
superimposed inflation has been the
damages awarded for lesser injuries.
In contrast to more serious injuries,
where the bulk of the damages paid
relate to actual losses, such as
treatment or loss of income, the bulk
of the damages for lesser injuries is
paid out as general damages,
basically as compensation for pain
and suffering.

As an actuary who has had to
make such assessments in the past, I
would look at the sustained
campaign by the plaintiff lawyer
lobby, and conclude that any relief
from superimposed inflation is
likely to be short-lived and that there
is little prospect of large profits
emerging from premium rates. The
profits now being reported relate
mostly to past premiums and, in
some cases, are a partial clawback
of losses previously recorded on
business written at inadequate rates
in the past.

If pricing actuaries are to
recommend substantially lower
premiums, they need to be
convinced that there has been a sea
change in the public perception of
personal injury insurance. While the
public, encouraged by plaintiff
lawyers, persists in failing to
connect injury awards to insurance
premiums, this is unlikely.

It should be remembered that

/
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insurers rely on stable averages and
that, in the long term, because the
barriers to entry are fairly low,
competition will ensure that they do
not make excessive profits.

‘What they have trouble with is
unpredictable trends. And this is just
what they face in personal injury
insurance. If there is one certainty in
that business, it is that plaintiff
lawyers are very inventive and
skilled at expanding the boundaries
of the law of tort. Even this would be
good for insurers, if the rate of
increase were predictable,
Unfortunately it is not, and the
industry is left in the difficualt
position of having to charge more
than its customers are comfortable
with, but less than enough, when
you allow for the cost of failed
insurers, such as HIH, to pay for the
uncertainty that they face.

Bob Buchanan,
Goulburmn, NSW.
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