
 Supplementary 
Submission 

No 24a 

 
 
 
 
 
 

INQUIRY INTO OPPORTUNITIES TO CONSOLIDATE 

TRIBUNALS IN NSW 
 
 
Organisation:  Retirement Village Residents Association Inc. 

Name:   Ms Jan Pritchett 

Position:  President 

Date received: 16/12/2011 

 
 



RVRA – additional submission for Inquiry Page 1 of 10 
 

Additional Submission to the Parliamentary Enquiry on CTTT by the 

Retirement Villages Residents Association 

 

Below are excerpts from the RVRA December Newsletter. The newsletter 

contains summaries of some of the CTTT cases in which our members  had been 

involved in the past year. Also an article is included which is an overview by our 

Honorary Solicitor Peter Hill, who assisted in the case of the appeal against the 

CTTT finding.   

  

Summaries by Jan Pritchett -  RVRA President 

In Peter Hill‟s article at the beginning of this newsletter, he outlines some of the 
important  cases  heard in  the past year in the Consumer Trader and Tenancy 

Tribunal  (CTTT)  with  results assisting the residents across NSW.  

Whilst  a  CTTT  decision does not set a precedent, in the way a court decision 

holds weight  for  future cases,  there  is  a requirement under the CTTT Act that 

there is some consistency in  decisions, and CTTT Members should refer to other 

decisions in making their deliberations. 

Many of our committee members and RVRA members have been involved in 

these cases, and are willing to share their experiences, in the hope this may 

assist other residents.  

These cases have been summarised in this newsletter, but a fuller account of the 

cases, and the lessons learned, are available on application to the RVRA Office. 

Queens Lake Village Pty Ltd v Queens Lake Village Residents 

Association  

  

Village: Queens Lake Village Laurieton 

Operator: Queens Lake Village Pty Ltd, a subsidiary company of Aevum Limited,  

now owned by Stockland Ltd. 

 The Advocates: The CTTT case was conducted by a resident at the village, 
John Cooper (Vice President of the RVRA from August 2099 to August 2011). In 

the District Court appeal the Residents were represented by Peter Hill of Hill & 

Co Lawyers. 

  

The Dispute: The residents voted unanimously to reject the proposed budget 
and proposed increase in recurrent charges because of lack of transparency in 

the proposed cost of Insurance and Corporate Recharge (Management Fees). 
  

The Case History: The final hearing of the case in the CTTT resulted in the  line 

item of "insurance", in the sum of $23,100.00, as well as the line item of 
"corporate recharge", in the sum of $28,594.00, be excluded from the budget 

for Queens Lake Retirement Village for the financial year 2010-2011. 

Four  weeks  after the Order was received,  a  Summons  was delivered to  the  

Residents  Committee Secretary advising that the matter was being appealed to 

the District Court citing  the Queens Lake Village Residents Association as 

Defendants and notifying the operator‟s  intention to claim costs. After a 

campaign by residents, the operator agreed not to claim  costs  and  to assist 
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the residents with their legal fees. 

Early in 2011 there were several days of hearings in the NSW District Court 

before Judge Levy. Both hearings were attended by a loyal supporting group of 

residents  from  various villages who followed the case through to the end. 

The Result: 

Judge Levy made the following Orders: 

1. The appeal by Queens Lake Village Pty Ltd is dismissed; 

2. The orders made on 9 December 2010,  by the  Consumer,  Trader and  
Tenancy   Tribunal in proceedings, numbered RV 10/28914 and RV 

10/31794, are confirmed; 

3. Queens Lake Village Pty Ltd is to pay the costs of the Queens Lake 

Village Residents Association on the ordinary basis unless, otherwise 

ordered. The findings of the District  Court  confirm  that  the  line  
items  of  Insurance  $23,100 and Corporate Recharge  $28,594  (a  

total of $51,694) are to be removed from the 2010-11 budget. 

  

What has been learnt from the Queens Lake Village Case? 

This case has now set a precedent in law on at least the following points: 

1.  Residents only have to meet the cost of Insurance for the items identified in 

the Act. 

2.  In respect of budgets, residents are entitled to receive sufficient detailed 

information so as to enable then to make an informed decision as to the 

acceptance or rejection of the  budget.   Transparency  by  every  operator  

of details of all proposed expense is now mandatory. The information must 

also show that the statement of proposed expenditure relates directly to 

services provided to the operation of this village. 

3. This  case  could  have  been  avoided  if the operator had been more 

transparent with the information  that  was  given  with  the  budget,  and  

had  been  more  agreeable   to communicate, negotiate and conciliate.  

4. The residents did not waver in their resolve, in spite of the intimidating 

circumstances.  

 Residents can win if they stand united, and do not bow to pressure. 

  

Note: John Cooper assisted the residents at Maybrook Manor with their CTTT 

case, which was based on the same grounds. Because the operator had provided 

more information in this case, the decision was in favour of the operator.  But,  

this  decision  was  made before the decision of the District Court case was 

known. 

  
  

Daley v Scalabrini Village Limited  
  

The Advocates: The CTTT case was conducted in 2010 by a resident at the 

village, Judith Daley (Vice President of the RVRA, from August 2011).  

The Dispute: The village contract was confusing regarding the method of 

increase in recurrent charges, as it referred to “CPI variations of the increase in 
the single aged pension”. 
  

Village: Scalabrini Village, Drummoyne 

Operator: Scalabrini Village Ltd 
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The Case History:  Judith Daley applied to the CTTT, and after the Directions 

Hearing, the case was decided on the documentation provided by the applicant 

and the operator. 
  

The Result: The Senior Tribunal Member ordered that: 

“Pursuant to section 128(2) of the Act, I order that (a) Schedule Three to the 

Contract; Variation of recurrent Charges according to a Fixed Formula; should be 

amended as follows:  

“This fee will be varied half yearly, equal to the CPI variations for the year to 

March, and for the  year  to  September  figures respectively, published from 

time to time by the Australian Bureau of Statistics.”  

The Senior Tribunal Member also ordered that:  

“Clause 15.06 of the contract should be amended as follows:  “15.06  recurrent 

charges will be varied according to a fixed formula: (a) the Recurrent Charge 

may be varied: as per Schedule Three”.  

What has been learnt? 

A  resident  acting  alone,  and taking a  case to the CTTT, can  assist the whole 

village,  and result in all residents  being treated in a fairer and equitable 

manner. 

Note:  

While the recurrent fees were increased by the stated figures, the contracts have 

not yet been amended as Ordered.  On advice  of the Chairperson Kay Ransome, 

Ms Daley  has completed  the process to “Renew the  Application”.  
  

Carey Bay Retirement Village Residents Committee v Anglican 

Care 

Village: Carey Bay Retirement Village 

Operator: Anglican care 

The Advocates: The CTTT case was also prepared  by Judith Daley (see 

previous page) as an RVRA advocate,  on  behalf of the Residents Committee of 

Carey Bay.  The Chairman  of  the  Residents  Committee, Ms Joyce Clarkson, 

assisted Ms Daley.  

The Dispute:  

It is a small village with 34 units. There are six different levels of contracts in the 

village for units that are all exactly the same size. The highest rate of recurrent 

charges is 94% higher than the lowest rate.   The  surplus, achieved each year, 

was distributed to each resident in equal shares, but this meant that a couple 

received two portions of the surplus.  

Each resident received the same amount regardless of their payment to 

recurrent charges. 

The following budget line items were also disputed:  Insurance;  Property  

Maintenance; Gardens and Grounds; Security Light; Security Hand Rails; Audit 

Fees and Legal Fees. 

  

The Case History: 

The Tribunal appeared to be uninterested in probing into aspects of the contracts 

in any way. However,  a  fairer  formula  to  cover  any  future  refund  of  the  

surplus recurrent fees was requested by the residents.  
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Budget Line Items: 

The operator provided additional information regarding most of these items first 

listed, so that the residents could understand the charges, and the claims were 

(reluctantly) withdrawn. However, detailed evidence was heard regarding 

Repairs and Maintenance -Plumbing; Repairs and Maintenance – Shower Screen; 

Security – Vital Call System; Management and Administration  Fees (Marketing, 

Software Licenses and Conference Education Fees);  Chaplaincy; and Welfare 

Fees.  

The Results: 

A formula to cover any future refund of the recurrent fees was agreed by 

consent, and that will restore some equity. This formula means the amount to be 

refunded for each unit must be  individually  calculated  according  to  the  

formula  decided  between  the parties and approved by the CTTT. 

The  residents  were  successful in saving $9,399.40 from the budget line items 

in dispute. 

What has been learnt? 

Some of these successes resulted from the principles established in the Queens 

Lake Village decision, in the District Court. That means, because insufficient 

detail was provided by the operators this year, and because they had “averaged 

the costs across several villages or used a formula”, the costs were disallowed 

this year.  In future, if proper  information is  provided, the residents will have to 

pay these line items. 

Other successes were to provide some clarification between „capital 

maintenance‟ and „capital replacement‟, but this still seems open to 

interpretation on each line item.  

It meant in this case,  that  the  repair cannot be charged to the residents, if the 

part is so essential that the unit will not operate without it. This was established 

by the CTTT‟s ruling that, replacing the faulty flushing mechanism within a toilet 

system, in a leased premises, is not considered to be a repair, but is a 

replacement to be paid by the operator,  not by the resident, or from residents‟ 

Recurrent Charges. 

  

The Landings and Sakkara Investment Holdings Pty Ltd 

Village: The Landings, North Turramurra  

Operator: Sakkara Investment Holdings Pty Ltd (trading as a Trust) 

  

The Advocate:  Neil Smith, a resident at The Landings, represented 28 other 
residents (including Jan Pritchett, the President of the RVRA).  Neil  has  worked  

tirelessly  for  his village and for the RVRA in promoting  fairness in the industry. 

He has been an active member in the RVRA Study Groups. 

The Dispute:  Residents  identified  six  typical  instances  where  they believed 

the Village Manager had inappropriately spent from Recurrent Charges for the 

financial year ending 30-6-2010. The residents believed these items should have 

been paid by the operator, under legislation. 
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One   of  the  six  items  was  for Management Fees of $30,118, that had been 

charged to residents,   without residents‟ consent to a new contract, or any 

transparent disclosure of detail, or the operator having established relativity to 

residents‟ benefits. 
The other five matters were  carefully selected as typical examples of what could 

constitute “repair” as distinct to “replacement” of items of capital, both in 

dwellings and in common  areas of the village.  

The total would have amounted to $54,500 if all six items that were being 

challenged were considered by CTTT to be refundable. The Member‟s comments 

included his opinion that the legislation  prior  to 1st  March 2010  (the date that 

the new legislation commenced)  was  applicable to some of the matters and he 

had ruled accordingly on those matters. 

The Case History: Tribunal interpretations according to legislative definitions 
were in reality being sought under legislations applying both before and after 1st 

March 2010.  

There was a one day hearing. The elapsed time between residents‟ application 

and CTTT Member‟s issued ruling was well over ten months.  

The Result: 

The result  was  most  pleasing,  to  not  just  the twenty-eight  pioneers  who 

lodged the application, but to all the 280 residents at The Landings, who 

benefited by the CTTT‟s ruling to refund to residents of: 

   Management Fees of $30,118, which had unjustifiably been paid by the 
Village Manager out of residents‟ funds,  to  a  contractor,  who  was unable 

to substantiate that their  services were to the benefit of residents; 

 $5,777 for work that the Village Manager had unfairly classified as “repair”, 

but which the CTTT Member clearly agreed with residents that the work 

constituted “replacement”, and had to be paid for by the operator. 

What has been learnt? 

Residents should never be hesitant to question how the Village Manager is 

spending their money, collected as Recurrent Charges.  Legislation is now in 

place to protect residents,  but they need to understand possible interpretations 

and work together, through the RVRA, to keep those operators who try and take 
unfair advantages, honest by taking steps to achieve enforced compliance with 

legislation. 

Note:  This  village  has   had  two  further  CTTT hearings in the past year,  

because the residents rejected the proposed large increase,  in the vicinity  of  

30%  for  each year,  in recurrent charges for the 2011 and 2012 financial years. 

CTTT Mediation on the first case took so long that the financial year had ended, 

and the village had run normally on the previous recurrent charge rate,  and 
there was a surplus. However, the mediation on the second case is still 

continuing. 

  

 Alloura Waters Retirement Village and Living Choice Australia Ltd 
Village: Alloura Waters Retirement Village 

Operator: Living Choice Australia Limited   
The Advocates:  Appearing for the Alloura Waters Residents were Gai McGlynn 

(Vice-President of the Residents Committee) and Bill Plant (RVRA Committee 

from early 2011) 
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The Background: 

 The residents rejected the budget initially for Payroll Tax, and the operator 

said that they were unhappy with the rejection, as this was the only group 

village to do so. 
 The residents rejected the amended budget on the grounds that the 

operator had not justified the Head Office Management fee charges in 

accordance with the Regulations 26(e) and 17(2) of Act, and 

 the operator was claiming that loose items of capital replacement should be 

funded by the village residents by special resolution under section 30. 
Residents were told that they were the only one of the operator‟s group of 

villages not using clause 30 for capital item replacement.  

 Removal of the payroll tax of $24,000 was offset by other budget 

amendments, to reduce the budget costs by around $12,000. 

 The Head Office Management fee calculation for the Village was found, 

verbally, to be higher than that charged to all other villages in the 

operator„s group, although the method of allocation between villages was 

the same.  Alloura  Water‟s  increase was 12% and others 4%. 

The Dispute:  
The decisions required from the CTTT finally were: 

 Whether  the  increase  in  the  component  for  administration  fees  

included  in the proposed budget figure for recurrent charges is justified. 

 Whether the contribution  to  the  line  item  “Capital Maintenance Fund” in 

the  proposed annual budget is justified. 

The Case History:  

This case was a very complex one, and several hearings were held. The case 
took eleven months from time the application went to the CTTT and when the 

decision was received. The Operator was represented by a Gadens solicitor, 

Arthur Koumoukelis, who did not comply with  some  directions of the CTTT, and 

who argued that many items of evidence from the residents be disallowed.  

The  CTTT Member  became  ill  during the case, and so the decision was finally 
given many months after the case was heard. 

A detailed outline of this case is available from our Administration Office and web 

site, but there is not sufficient room to elaborate further here. 
  

 The Result: 

 Issues:   

 (1) Whether the increase for Head Office Administration Fees is justified,  and                             

 (2)  Whether the contribution to Capital Works fund is justified. 

  

 Issue (1): The Senior Member reduced the increase in recurrent levies from 
12% to 4% which was the same as other villages operated by LCA. No other 

items requested by residents were altered. 

Issue (2): Loose Capital Items.  The  operator  had included a schedule for 

replacement of clothes dryers, microwaves, venetian blinds, entertainment 

equipment, office equipment, PVC outdoor settings, and timber outdoor settings. 

The evidence included a letter stating that these could be funded from the 

Capital Works Fund with the agreement of residents under RV regulation clause 
30.  
  

Alloura Waters Retirement Village cont 

In the rulings of the Senior Member, he wrote: 
36. The  operator  draws  some  distinction between fixed (capital) assets and 

non-fixed (capital) assets. Neither the Act nor the Regulation makes such a 
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distinction.                                                                                     

37. Section 97(2) RVA clearly establishes that any capital replacement cost “ …in 

respect of an item of capital”  is the responsibility of the operator. 

38. The quantity surveyor‟s items nominated for the 2010/2011 budget, 
described by him as “loose items”, clearly fall within the categories of “items 

of capital” defined in Reg. 4. The inclusion of this item of $18,014, within the 

capital works fund budget, is in contravention of RV Act s 97(2). 

What has been learnt? 

 The Operator is responsible for any item of capital. 

  Do not be overawed by the proceedings, and stand up for your opinions. 

  Do not consent to items that you have reservations about;  argue  them  

with  the  Member. 

  Be prepared to argue on points raised by the operator, and to cross 

examine. 

  Don‟t be afraid of requesting an adjournment. 

Note:  Bill  Plant  also  acted in an advocacy role for the residents at the New 

England Masonic  Village  at  Armidale when the operator applied to the CTTT 

about the resident‟s rejection of the budget.  Bill  spent  some  time  at  the 
village in discussions with residents and the  management, and a compromise 

was reached. 

  

Leura Fairways Partnership v Residents of Leura Fairways 
Retirement Village  
Village: Leura Fairways Retirement Village 

Operator: Leura Fairways Partnership 

  

 The Advocates:  Initially  the Residents  Committee  of Leura   Fairways asked 

the RVRA for assistance. John Wheeler who was Treasurer  of  the  RVRA  at  the  
time, took   on   the  role  of  Advocate for the   Residents Committee.  Later, 

the new Chairman of the Committee, who had legal experience took over the 

case. 
  

The Dispute:  
The Operator submitted the 2010/2011 proposed budget based on the  

44 completed units (29 occupied).  This raised the proposed recurrent charge 

from $393 to $600.63 per month, (53% increase). The residents rejected this 

budget. 

Background:  There are two Features that distinguish this Tribunal Hearing:   

     Tribunal use of “An Estoppel”  (The proposed expense budget reduced by 

half.) 

  The use of  a Forensic Accountant. 

When Leura Fairways Retirement Village was established some  10 years ago,  

the  expectation was that, ultimately, 56 units would be built.  For some 10 

years that ‟56 unit model‟ was used as a basis for calculating the recurrent 

charge. However, after 44 units were completed, and, 29 occupied, the 

Operators application to council for constructing further units was rejected. 

The Case History: 

The residents submitted evidence that all their Disclosure Statements contained 
the following clause in bold letters. 

“The Village is not fully occupied so that the village operator meets the 
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majority of expenditure”   

Residents submitted statutory declarations stating that they relied on this clause 

when signing their contracts. 
  

Leura Fairways Retirement  Village cont.. 

During  the  hearings,  the Resident Committee Chairman, in advocating for the 
residents,  requested a “Forensic Accountant” to examine the finances of the 

village. 

The Result: 

The Tribunal directed that –  

 Such a statement, included in all Disclosure Statements‟ is a relevant matter 

to take into account under Subsection 115(6) (c). 

 „an estoppel‟ should arise in relation to allocation of expenditure from year to 
year. In relation to the 2010/2011 expenditure of $317,137.00 the Tribunal 

directed that half of this amount $158,568.00 would be included in the 

recurrent charge calculation.  So that the Operator would incur no further 

loss this amount was spread over the 29 occupied units.    

This resulted in a recurrent charge of $450 per month for the 2010/2011 

financial year, as opposed to the $600.63 per month proposed by the Operator. 

The Residents‟ Advocate is entitled to receive a significant proportion of the 

costs ($ 5,500) which he properly expended in obtaining an opinion from a 

Forensic Accountant, because of the failure of the Operator to be transparent in 
relation to maintenance (No compliance with Sect. 98).   Cost was awarded in 

the sum of $2,750.00.  

  

What has been learnt? 

Residents must always have their documents relating to their contract and 
Disclosure statement on hand to ensure that the operator is complying with the 

agreement they made on moving into  the village. 

  

 

 

 A Year in Review by Peter Hill ( RVRA Honorary Solicitor) 

It is timely to look at CTTT cases over  the  past  12  months, and to review the 

learning‟s from these for residents, but also to understand the second and third 

order impacts that these decisions will propagate in the future. 

The centrepiece  of  the past 12 months is the Queens Lake Village Case,  a  

decision of the District Court of NSW.  (Aevum / Stockland  appealed  a  CTTT 

decision to the District Court)      

In practical terms, this decision held that an operator:  

 cannot charge residents through their recurrent charges for insurance costs 

beyond   the   requirements  of  the  Retirement Villages Act 1999 (the 

Act),  and  

 cannot charge residents through their recurrent  charges  for unjustified head   

office  expenses, and   
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 must be transparent in their detail as to how these line items in a budget  

actually   provide  the   benefit  of   services to residents in the village.  

The decision also reinforces the point that the Act is predominantly a beneficial 

piece of legislation,  directed  at  protecting  the   interests  of  residents  as  

consumers.         Operators   cannot   also   rely  on   their  contracts to justify 

their actions, where they are   at  odds   with  the  protections  for residents in 

the legislation.   

I  might add here that  the  Maybrook Manor (2011)  decision  of  the  CTTT  

went  the other way,  but was decided  before the benefit of the  District Court  

decision in Queens Lake,  and is  consequentially of  dubious  precedent  value. 

It is fair to say that the decisions before the CTTT in  Sakkara (April 2011)  and  

the   Living Choice Case (June 2011), in part also reinforce the need for 

operators to be more rigorous in the detail they provide on head office costs in 

annual budgets. If some form of apportionment across various villages is to 

occur,  then  the methodology is open to challenge when again it cannot 

adequately justify what benefit  or  services   are  actually  being  received by 

the village.  

  

 Can I say in conclusion that I commend the work of the Committee of the RVRA 

over the past 12 months.  Their leadership and strength has been unyielding, 

often at times in the face of significant and robust challenges  of  very  large  

and powerful operators wanting to have their view carry the day.  

The Queens Lake Case, in my view, has been  a  turning  point  in  the  collective 

efforts and history of the RVRA (including the   work  of  Residents  Committees  

generally) and their combined diligence has  acquitted  the  work  of these  very 

important organisations, both ably and with distinction. I feel confident and safe 

in the  knowledge  that  the  newly elected Executive and their significant 

capabilities will continue to advance the interests of residents across retirement 

villages in NSW and, indeed, beyond this State.  

On behalf of my firm, Hill & Co lawyers, it has been a privilege to be involved 

over the   past  12  months,  and I thank all members for their support and 

outstanding efforts. 

  

PETER W HILL 

Hill & Co Lawyers  

Honorary Solicitor RVRA 

August 2011 
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





  
        

         




       


    
  
    

       

     
           


  
  


 




 


 





 
 
 





 
 
 




 





 


 




 



 






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      
      
      
 




   




 

       
      
     
     
        


     
          
 
      
      
    
  


  

   

      



   
     
        

       

          






•     

    
          



•     



•       
       
          


      

        
        
            

          



        
        
        
       



         


    

     

     


 



 

  RVRA Newsletter  -  December  2011  
 

Page 3 

          

   
        


       
     
  
     



       
     

       


        


• 
•       

     


    
      
         


       

 
      
   

         
      


       

       
 


      
        
       
          
   
           



        

 
      




      
      

        
       

     
     

     
     
       
      
       


       
    


       

      
     

      
      
       

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
       
  
     
     
         



       
   
      
         
    
          
    

         
    
      



  
       
           








 















 





     
           


• 



• 




       
       
 






          
   



         

       
       
      
        




 

  RVRA Newsletter  -  December  2011  
 

Page 5 



      
     
       




          

      
     
      
       
      
         
      


      





       
      
     
     




      
   





      

     
      
      






        
     




•  
•  


•       
 

•     
 




• 


• 



   


     


      


       
    



  





    

    
 
      
          
    




    
      

 


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
      
  
      
  
    

        


    
  

   




   

        
 


 


           


     
      

      
       
            




          
     
        



 






          
    






        





• 
      


•      


•     
          



       
         
        
    
   


     




     
     
  
       





      

      



     
       

       




 

         
       




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

       
 
  





             


   








 



               


 
   












  





 
  



 
   


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





               
             
  







 


            








    











               











 
     





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




 










            






  

       
            
          

          












  
             
             


          







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











      


             









             







•
 
 

• 




        

   



  

      




 

             
            


 
        


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


          
         



• 



• 



• 
 



• 


• 
             
 





• 


• 



 

   







 
 



 
 


    


           

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

               












• 
• 
•                 


• 
• 

 

 

















 



•
• 




  











 


         

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


 





•         


• 

           













   










      


      


  

















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      
  
    
       




    
           
      
     
       







     

         


    


          
      
  
       






       
     
      


       


      













       
        
      
     
       
      
      
        


 




   


      


      







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
      
        

         
         






    
          

         
          
     
       
          


      

       
  

 


        
        
       
         
  

       
     
         

      
    
       
      



 


 
     

        

   


             
 



     
  

          
 
      
    
  
     
   
      
         
 
 
 


    

     
      






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The RVRA President and Committee  
extend Seasons Greetings to all,  

wishing each a  
Safe and Peaceful Christmas together 
with a Healthy and Happy New Year 










  



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