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Summary

¢ The Association is opposed to any attempt by the NSW Government to
reduce or limit existing workers compensation benefits in this state. in our
view, the main problems with the current workers compensation scheme are

the fault of employers, not workers.

« Over many years the Association has encountered a persistent reluctance
from both NSW Health and private sector employers to provide injured

workers with suitable work.

e In our experience, many employers are either unaware of, or wilfully ignore

their obligations to provide suitable work to their injured workers.

« By refusing to provide their injured workers with suitable duties, employers
are able to shift the cost burden of injured workers entirely to their insurers,
who are then liable to pay weekly benefits which would either not otherwise
be required or not be of the same quantum. The injured workers themselves
then face an uncertain future living on a paltry weekly workers compensation
benefit whilst they attempt to obtain work in a labour market where their

value is seen as diminished.

e Insurers are unable to exert sufficient influence on employers to comply with
their obligations to injured workers, other than by the use of premium

adjustment.
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In the Association’s view there is a double standard within our workers
compensation system. Whilst injured workers are constantly tested and
examined by medical practitioners in order to justify their entittiement to
workers compensation benefits, there are no such checks and balances in
piace for employers. At no stage in the workers compensation process is the
employer's capacity to provide suitable work to their injured employee tested

or examined.

The Association has detailed 10 case studies illustrating the unwillingness of
employers to provide suitable work to injured workers. Due to the extremely
precarious employment prospects of injured workers the Association has

changed the name of the employee and employer in all but one case.

The Association has made 7 recommendations designed to encourage
employers to provide suitable work to injured workers. Such measures
would significantly address the alleged deficit in the workers compensation

scheme.

The Association is disappointed that the only real solution offered by the
NSW Government for the alleged deficit within the workers compensation

scheme is to reduce benefits for injured workers.

The underlying assumption within the lssues Paper is that injured workers
are either lazy or are fraudulently claiming higher workers compensation

benefits either through inflated lump sum or medical claims or by willingly
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working less than they are able to. The Association utterly rejects this line of

reasoning.

The Association is concerned that the Issues Paper does not propose a
single reform which atiempts to impose some additional responsibility on
insurers or employers. Nor does the Issues Paper propose a single reform
designed to seriously improve occupational health and safety in New South

Wales.

The Association urges the Committee to release adequate data so that
premiums across different jurisdictions can be comprehensively examined.
Further, we urge the Committee to consider the possibility of increasing
premiums (particularly for employers who fail to provide suitable work or who
have poor safety records) even on a short term basis to address any alleged

deficit in the workers compensation scheme.

The Issues Paper does not consider the social affect of limiting or reducing

workers compensation benefiis.
The Association is opposed to each of the proposed changes in the Issues
Paper which would result in a reduction in workers compensation benefits.

Generally, the changes would;

o hurt the most vulnerable of workers
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o effectively shift the cost of workplace injuries from New South Wales

employers and insurers to the Commonwealth taxpayer

o disproportionately and unfairly disadvantage workers who work in
more dangerous environments such as nurses, midwives and nursing

assistants

o make the New South Wales workers compensation scheme the

meanest in the country

o force many workers to return to work too early and risk re-injury, thus

placing further strain on the workers compensation system

The Association is opposed to the Work Capacity Testing of workers, but

would support the work capacity testing of employers.

The Association is opposed to extending the application of the Civil Liability

Act 2002 (NSW) to work injury damages for the following reasons;

o this would mean workers who work in dangerous environments (such
as many nurses, midwives and nursing assistants) would be less likely

to successfully claim damages for serious workplace injuries

o this would mean that nurses, midwives and nursing assistants in the

public health system would have less of a right to ¢laim damages for
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workplace injuries simply by virtue of the fact that their employer is a

public authority

The Association supports the use of targeted commutations provided that the
level of compensation is fair. Indeed, we urge the Committee to adopt this
recommendation along with the Association's recommendations designed to
force employers o provide suitable work, as the only changes to the current
system. Together, these changes alone would save the scheme a significant

amount.

The Association believes that any attempts to deprive injured workers of
benefits should not be examined in isolation. Rather, such reforms should be
considered in the context of other attacks by this Government on the rights of

working people.
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Introduction

The NSW Nurses’ Association (the Association} is a union which represents nurses,
midwives and nursing assistants in both the public and private sectors across New
South Wales. Currently we have approximately 55,000 members. The Association
represents both the industrial and professional interests of its members. We often
provide advice and representation to members who have suffered an injury in the

course of their employment.

The Association does not agree with the assertion in the NSW Workers
Compensation Scheme Issues Paper (the Issues Paper) that the “Workers
Compensation Scheme is failing the people of NSW, and urgent action is required”’.
Whilst there are some problems in the workers compensation system, our
experience is that it is not failing and we do not believe that “urgent action”is

required.

In our view, the main problems with the current workers compensation scheme are
the fault of employers, not workers. Accordingly, the Association is opposed to any
attempt by the NSW Government to reduce or limit existing workers compensation

benefits in this state.

' NSW Workers Compensation Scheme Issues Paper, p.2.
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The Failure of Employers to Facilitate a Return to Work

The main problems with the current workers compensation scheme are the fault of
employers, not workers. Whilst there are many employers who show a great deal of
compassion toward their injured employees, there are also many who view such

workers as liabilities which need to be removed from their business.

Over many years the Association has encountered a persistent reluctance from
both NSW Health and private sector employers to provide injured workers with
suitable work. Such attitudes result in injured workers being either dismissed,
pressured to risk re-injury by returning to work too early or pressured to seek work

elsewhere. Generally, this tends to occur either;

a. 6 months after an injury,
b. after a worker has been certified as permanently unfit for pre-injury duties, or

c. after a worker has received compensation for a few years.

It is not uncommon for the Association to be contacted by a member at these times,
advising that they believe their employer is taking steps to dismiss them. Generally
employers begin to pressure their employees at these times in a range of ways. For

example;

e Employers often advise their injured workers that unless they become fit for
pre-injury duties, they may be terminated.
+ Employers often withdraw any suitable work which is being provided and

claim that no further work exists.

10
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Employers often advise workers that unless they become fit for pre-injury

duties, they will have to seek work elsewhere.

The reason why such action tends to occur 6 months after an injury is because

there is a common misconception among employers that they are able to terminate

injured workers after that time. This misconception emanates from section 248 of

the Workers Compensation Act 1987 (NSW) which states;

248 Dismissal within 6 months of injury an offence

(1) An employer of an injured worker who dismisses the worker is guilty of an
offence if:

(a) the worker is dismissed because the worker is not fit for employment as a result
of the injury, and

(b) the worker is dismissed during the relevant period after the worker first became
unfit for employment.

Maximum penalty: 100 penalty units.

(2) For the purposes of subsection (1), the relevant period is:

(a) the period of 6 months after the worker first became unfit for employment,
except as provided by paragraphs (b), (¢) and (d), or

(b) if the worker is entitled under a State industrial instrument to accident pay as a
result of the injury for a period exceeding that period of 6 months—the period
during which the worker is entitled to accident pay, or

(¢) if the worker was entitled under a State industrial instrument to accident pay as
a result of the injury for a period exceeding that period of 6 months but that
instrument ceased to have effect as such in relation to the worker because of the
commencement of Schedule 8 to the Workplace Relations Act 1996 of the
Commonwealth—the period during which the worker would have been entitled
to accident pay under the instrument if it had not ceased to have effect, or

(d) if the worker {other than a worker referred to in paragraph (c)) is entitled under
a Commonwealth industrial instrument (or was entitled under a Commonwealth
industrial instrument as in force immediately before the commencement of
Schedule 7 to the Workplace Relations Act 1996 of the Commonwealth) to
accident pay as a result of the injury for a period exceeding that period of 6
months—the period during which the worker is (or the period during which the
worker was) entitled to accident pay, whichever is the greater period.

Accident pay is an entitlement of the worker to payment by the employer, while
the worker is unfit for employment, that is described as accident pay in the
relevant industrial instrument.

11
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Note. Both Schedules 7 and 8 to the Workplace Relations Act 1996 of the
Commonwealth (which were inserted by the Workplace Relations Amendment (Work
Choices} Act 2005 of the Commonwealth) commenced on 27 March 2006.

(3) Itis a defence to a prosecution for an offence under this section if the employer
satisfies the court that:

(a) at the time of dismissal, the worker would not undergo a medical examination
reasonably required to determine fitness for employment, or

(b) at the time of dismissal, the employer believed on reasonable grounds that the
worker was not an injured worker within the meaning of this Part.

(4) The prosecution may establish that an injured worker was dismissed because the
worker was not fit for employment as a result of the injury if the prosecution
establishes that the injury was a substantial and operative cause of the dismissal.

(5) This section applies even if the worker became unfit for employment before the
commencement of this section.

Whilst it is not generally an offence to dismiss an injured worker more than 6
months after becoming unfit for employment, this does not mean that employers
have no obligation to provide suitable work after that time. Furthermore, there is
widespread ignorance of the fact that the 6 month period only relates to periods
when a worker is totally unfit (see Banning v Great Lakes Councif [2002]

NSWIRComm 47).

Similarly, employers also frequently pressure injured workers after they have been
certified as permanently unfit for pre-injury duties despite being fit for other work.
This highlights another misconception among employers; that their obligation to
provide work to an injured worker ceases when that worker is found to be
permanently unfit for pre-injury duties. Section 49 of the Workplace Injury
Management and Workers Compensation Act 1998 (NSW) however imposes a
positive obligation on employers to provide suitable work to injured workers. This

section states;

12
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49 Employer must provide suitable work

(1) If a worker who has been totally or partially incapacitated for work as a result of
an injury is able to return to work (whether on a full-time or part-time basis and
whether or not to his or her previous employment), the employer liable to pay
compensation to the worker under this Act in respect of the injury must at the
request of the worker provide suitable employment for the worker.

(2) The employment that the employer must provide is employment that is both
suitable employment (as defined in section 43 A of the 1987 Act) and (subject to
that qualification) so far as reasonably practicable the same as, or equivalent to,
the employment in which the worker was at the time of the injury.

(3) This section does not apply if:

(a) it is not reasonably practicable to provide employment in accordance with this
section, or

(b) the worker voluntarily left the employment of that employer after the injury
happened (whether before or after the commencement of the incapacity for
work), or

(c) the employer terminated the worker’s employment after the injury happened,
other than for the reason that the worker was not fit for employment as a result
of the injury.

In our experience, many employers are either unaware of this provision, or wilfully

ignore it.

The result is that injured workers either have their employment terminated or are
simply not provided with work. This then forces them to rely upon weekly workers
compensation payments whilst they search for work elsewhere. It is notoriously
difficult however, for an injured worker to find work with a new employer. Many
employers require potential employees to declare whether they have ever suffered
a workers compensation injury. It is also not uncommon for prospective employers
to be informed by a previous employer that a job applicant has suffered an injury.
Employers are generally reluctant to employ injured workers for the following

reasons;

¢ Injured workers are seen as a workers compensation risk ie employers fear

that a re-injury may occur at their workplace.
13
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¢ Injured workers are seen as an occupational health and safety risk

¢ An injured worker's medical restrictions (both in terms of the number of hours
which can be worked and the kind of work which can be performed) will not
generally match the nature of any available positions. It is understandable
that employers seeking to fill a vacancy will generally advertise for and
appoint the most suitable candidate. For example, an employer seeking an
employee to work 30 hours per week, is unlikely to engage an injured worker
who is unable to work more than 26 hours per week. Equally, an employer is
unlikely to consider engaging an injured worker who would be able to fulfil an
advertised role only if they were provided with additional support and training.

» Injured workers are not seen, and may not be, as productive or valued as

employees who have not suffered an injury.

In short, by refusing to provide their injured workers with suitable duties, employers
are able to shift the cost burden of injured workers entirely to their insurers, who are
then liable to pay weekly benefits which would either not otherwise be required or
not be of the same quantum. The injured workers themselves then face an
uncertain future living on a paltry weekly workers compensation benefit whilst they

attempt to obtain work in a labour market where their value is seen as diminished.

In the Association’s view, insurers are in the ideal position to prevent this cost
shifting by employers. However, it is the Association’s experience that insurers are
unable to exert sufficient influence on employers to comply with their obligations to
injured workers, other than by the use of premium adjustment. Our understanding

is that insurers do not conduct a rigorous analysis of whether their clients are able

14
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to provide suitable work fo injured workers. Insurers generally are left to accept at

face value the employer's indication that no such work is available. Consequently,

the insurer then sends the injured worker a letter identifying their obligation under

section 38 of the Workers Compensation Act 1987 (NSW) to seek suitable

employment ie with another employer. This section states;

38 Partially incapacitated workers not suitably employed—special
initial payments while seeking employment

(1) Entitlement
If:

(a) a worker is partially incapacitated for work as a result of an injury, and

(b) the worker is not suitably employed during any period of that partial incapacity
for work,
the worker is to be compensated in accordance with this section during each
such period as if the worker’s incapacity for work were total.

(2) Maximum period of entitlement
The maximum total period for which the worker may be so compensated is 52
weeks,

(3) Rate of compensation
When a worker is so compensated, the compensation is payable at the relevant
rate prescribed by this Act for the period of incapacity concerned. However,
after the first 26 weeks of incapacity, the rate is the greater of the following
rates:

(a) 80% of the worker’s current weekly wage rate (that is, 80% of the rate
prescribed by this Act for the first 26 weeks of incapacity),

(b) the statutory indexed rate (that is, the rate prescribed by this Act for a period of
incapacity after the first 26 weeks).

(4) Worker to seek suitable employment
Compensation is not payable to a worker in accordance with this section during
any period unless the worker is seeking suitable employment during that period
(as determined in accordance with section 38A).

Whilst subsection (1) indicates that this section applies to a worker who is not

suitably employed, section 43A defines suitable employment to be when a worker is

employed “in work”. In other words, by ignoring their obligation to provide injured

workers with work, employers are able to trigger their insurer to invoke section 38

above and impose an obligation on the worker to look for work elsewhere. Once

15
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again, this is a mechanism by which employers are able to offload injured workers
and shift the cost burden associated to insurers and the wider workers

compensation scheme.

An added consequence of this is that highly skilled nursing and midwifery workers
potentially then have to leave the health industry in order to find work. This clearly
exacerbates the nursing shortage in this state and creates a ‘brain drain’ by the loss
of often experienced and skilled workers from the health sector. In our experience,
the industry is in constant need of senior nurses to provide support and mentorship

to junior staff.

In the Association’s view there is a double standard within our workers
compensation system. Whilst injured workers are constantly tested and examined
by medical practitioners in order to justify their entitlement to workers compensation
benefits, there are no such checks and balances in place for employers. At no
stage in the workers compensation process is the employer's capacity to provide
suitable work to their injured employee tested or examined. In our view, the
responsibility for rehabilitating and caring for injured workers is a joint responsibility;
whilst the worker has a responsibility to seek work and comply with their return to
work plan, so too should the employer comply with their responsibility to provide
work to that worker if possible prior to that worker being required to job seek. As
weli, we believe the Government has a responsibility to intervene in the market to
ensure injured workers are properly supported. An economist may view injured
workers as é form of market failure. Currently, the extent to which injured workers
are provided with suitable work is largely left to the market and this inevitably resuits

in such workers being disadvantaged.
16
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Unfortunately, the Association is frequently forced to invoke dispute resolution
procedures with employers who move to offload injured workers. Such disputes are
not easily resolved because it is often difficult to prove that an employer has

suitable work available.

it is particularly disappointing that such disputes are often with NSW Health, which
is meant to be a model employer. The Association finds it remarkable that in a
health system which needs nurses, Local Health Districts are frequently unwilling to
provide an injured nurse with a few days of partial duties per week. Given that the
relevant Local Health District is often the largest employer in the area and NSW
Health is the [argest employer in the state, it is astonishing that they continue to

claim that suitable work cannot be accommodated.

It is the Association’s experience that many Local Health Districts resort to any and
every excuse to avoid having to redeploy injured workers. This flies in the face of
the clear intent of NSW Health policies to provide such workers with priority
appointment (see NSW Health Policy Directive PD 2011_032 Recruitment and
Selection of Staff of the NSW Health Service). Frequently the Association and a
Local Health District will agree to attempt to resolve such disputes by referring a
nurse for to a functional assessment by an agreed practitioner. Unfortunately, our
experience is that even when such an assessment concludes that a nurse is
capable of peiforming the role in question, the Local Heaith District will find

additional reasons to refuse to deploy the worker.

17
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Below are a number of case sttjdies which are indicative of the general
" unwillingness of employers o accommodate injured workers. The identities of the
parties involved in these matters have generally been chahged to protect against

the injured workers being victimised as a result of this submission.

Case Studies

| ‘ |
Case Study 1< Emily Orchard's Experienice
%Pq&iﬁeh: " Registered Nurse

e |

Employer:

Place of work:

Emlly Orchard isa Reglstered Nurse employed by the ¢

f ' : -’. ~In Apnl 2007 Ms Orchard was attemptlng to resuscitate -

'ga patient.who had gone into cardiac arrest. Dunng this incident she suffered an

' %injury to her back.

H
i

Ms Orchard is aged in her twenties. Since th‘_e injury she has _had four operations

gane has required time off w'o'rk-'to récover from each. Generally however, between

‘ D Apnl 2007 and Apili 2011 the* . provided Ms Orehard with suitablé work In
évanous areas.

| In Apnl 201 1; Ms Orchard’s treatlng doctor 1nd|cated that in the Iong term she

ishoulri consader a career outsnde of nursmg After thls vzew was expressed the .

18
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lrmmedrately wrthdrew suitable dutres “Consequently, smce April 201 1 Ms '

. Orchard has been forced to rely on weekly workers compensatrcn payments

Laterln 2011 Ms G)rchard |dent|ﬁedap051tton at o %'Wchh she is

ahle to perform ThlS is a Special Care Nursery posrtron workmg 16 hours per '

enqurres

In January 2012, the | - adverttsed for more full trme and part time posrtrons -

ln the Specral Care Nursery Ms Orchard apphed agarn At around thlS trme Ms

I o Orchard’s treatlng doctor, Dr Fiona Long, examlned the Jobs Demand. Check LISt

. !attached to the relevant posrtion descnptlons and ccncluded that Ms Orchard is
;capable of wcrklng m the Specral Care Nursery posrtrcns A medlcal certificate to
thrs effect was then provrded to the | ‘as part of the application process Ms -

- ;Orchard was still not offered a Specral Care Nursery role

| ‘;In a Ietter dated 6 March 2012 the NSW Nurses Assocratlon (the Assocratlcn)
f | iwrote o, regardrng therr oblrgatlcns under Polrcy Drrect:ve 201 1 032
Recrurtment and Selection of Staffof NSW Health Serwce That pcllcy requures that

| . .pncr to the advertlsement of a posrtion o must consnder whether an

worker could be placed_ |nto the posrtlon and glve pnorrty acccrdlngly;,_ The

| . strl] however, refusedj'to apﬁomt Ms O’Cha’d to the Speclaer

T T BT N SO
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On Fnday g March 2012 the Assoclatlon met wrth 3 | regardrng thls
'matter Dunng th|s meetlng S md;cated that the reasons for refusmg Ms

Orchard's retum to work Il'l the Speclal Care Nursery were as follows

. o had W|thdraWn sultable work and would not overtum thls

decnsron as a pnnmple Ce

. _‘ t o clalmed that M5 Orchard was mapproprlate in. the SpeCJal Care

Nursery becaUse of sklll mlx |ssues

Thereafter, the Assoclatlon requested that the sklll mix matenal be prowded

however thls was refused

3The= Ass6Ciation subsequently cdm“merlced dispute proceedings whiereupon the
partles agreed to have Ms Orchard's swtablllty for the Speclal Care Nursery posltloni
- assessed by an mdependent functlonal assessor jomtly pald for by the partles The

speclﬁc functlonal assessor would be a person agreed upon by the partles

:After assessmg Ms Orchard the’ mdependent functlonal assessor concluded that
.she is able to perform the Speclal Care Nursery role Remarkably however, '

contmued to refuse to- place Ms Orchard in'thie. Spec|al Care Nursery,

desplte prevuouslyagreetng-to thefunctlonalassessment - | nowclalr'h'sg

there are other |mpedsments to Ms @rchard S. placement narnely her Skl" levels |

t.hls-:lmurect.wor.lser_- B
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This dispute is listed for atbitration in July 2012.

?By refusmg to prowde Ms Orchard wrth suitable work s i has forced

iher to rely upon weeldy workers compensatlon benef' ts at the expense of the

: msurer and the wrder workers compensatlon schéme.

Casé Study 2 - Mohica's Experience

Position: ~ Assistant in Nursing

Employer: CharityCare

Monlca is an Assrstant in Nursung employed by CharltyCare In August 2008,
Monlca suffered an mjured to her right wrist after it was trghtly squeezed bya
res1dent Thls resulted in Monica reiylng more on her left arm. Consequently she

suffered an addltlonal lnjury to her left rotator cuff in October 2008.

Between 2008 and 24 May 2011 .she performed suitable work whlch mainly mvolved
admmlstratlve tasks such as scanmng large numbers of documents for aged care '

accredltatlon purposes

On 24 May 201 1, Monlca complamed fo ChantyCare that the do'or to the room wuth

i
¢
i

the scanner was too heavy ChantyCare then dlrected Monlca to perform S

Recreatlonal ACtIVItIeS Off‘cer dutles from thls date mstead
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On 8 June 2011, ChantyCare sent Mon:ca a letter claimlng that she had requested
a reductlon |n her hours of work and that there had been: “d.-fﬁcultres” in t" ndlng an
Eagreed date for her to meet the rehab:lttatlon prowder Th|s letter also mdlcated that
éa_s- a- res_ult s_ul_tab,le work,_ wou_ld be W|_thd_rawn untrl‘ _Ju,ly"20,:‘l 1_, _

ILater that day Monica was toId by her manager to. say farewell to her colleagues
She was also Iater told that her locker had been opened and the contents would be |

ma|led to her On 9 June 2011 the insurer, Alhanz Australla sent Monlca a Ietter
advrslng her of her obllgatlon to “take reasonable steps to obtarn surtable
employment from another employer” pursuant to sectlon 38 of the Workers
Compensatron Act 1987 (NSW) Monlca was afrald that she was being terminated.
At the same time, CharityCare was advertising for two. Recreatlonal Activities Offlcer

posmons at the facility {one full time and one part tlme) Monica applled for these

;rp03|t|ons.

On 16 June 2011, the NSW Nurses’ Association (the Association) wrote to the

employer

. refuting their sug'g:estion .th_at-:Monioa' had requested a reduction in her

| hours (rather, she had merely enquired as to how the time spent in
hydroth‘erapy ,vyoul'd ihteraot with' her suitable d uti'es)‘ | |

- 'refutlng thetr suggestlon that there had been d|ff|cult:es in arrangmg

meetlng tlmes (rather on 6 June 2011 the rehabilltatron prowder had

22
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- asked whether Monica could meet the following day, but she advised that

l she had a pre-existing dental appointment),

. ' pointing O_Qt Char_ityCare"S pbli‘gét_ion. to pfrOvi'd_e.work pursuant to wo.rkers‘;
CF’,’“ pensation ]égi's.l'ati:pn, and | ‘
'. | rai;e_;i'r_ig'.."our _cc)n,c'e-'r.n that it appjears that .Ché_fitYCa'ré was planning to

term'inéte her.

EOn_ 17 June 2011, Allianz Au’étralia‘ sent Monica a letter enclosing a new Injury
§Manég;_e ment Plan which detailed the obligations of Monica, her Nominating

Treating Doctor, the Rehabiltation Provider and the Case Manager. The Plan did
%not however; impose any obligations on the employer. The A’ssodatio_h con'ta"c'ted

zthe insurer to query this and Allianz admitted that the Plan should have detailed the

éemployer’s obligations. We understand that a revised plan was later issued.

iOn 30 June 201'1, a meeting was held between CharityCare, Monica and a

Erepresentative of the Association. The Association representative made it clear

;that;

. CharityCare has an obligation to provide suitable work,

o Monica is able to continue with the administrative work if the scanner is
i simply moved into another room, and

o Monica is able to continue to p_éﬁo’rm Recreational Activities Officer dutiesé
- and .Chgrityéar_e, clearly has this work a_v_ailabié_ as it has adve'rfi'sé’d for twoé
positions.
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Durlng this meeting ChantyCare agreed to investigate whether Monica is able fo
I
perform the Recreatlonal Actnvntles Officer roles It was also agreed that she would

t

be assessed by ah occupatlona[ theraplst That occupatlonal theraplst later
Sconcluded that tf Monlca can obtaln clarlt" catlon from her doctor as to the extent of
some of her medlcal restnctlons she will probably be able to perform a Recreattonal

Actlwtles Ofﬂcer role

After further negotlatlons ChantyCare advrsed the Assomatlon that itis aware of

soime admin:stratlve work at other faCI|ItIeS WhICh Momca may be able to perform
Mon:ca clant" ed her medlcal restrlctlons with her dootor and prowded th1s

mformatlon to CharityCare.

On 7 August 2011, ChantyCare offered Monica a permanent position performlng
adm[nlstratlve work 4 days per week. Monica subsequently acoepted this offer and,’

sas far as we are aware, continues to work in that role.

?In our view, had it not been for the interve_ntion of the Association, Monica's |

§em’p_loyment would have been terminated.

By refusing initially to provide Monica with suitable work, CharityCare forced
fh_e‘r to re_ly_ upon weekly workersrcomp_e'nsati_on- benefits at the expense of the
%ins”ur'e“r and the- wider W'ork'ér's' compensation scheme' Had it not 'be‘e'n-fb'r the
.mterventlon of the Assoclatlon and the wﬂlmgness of Monlca to contest the
matter, her rellance on weekly payments would have contlnued until she

obtamed alternatlve employment
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Case Study 3 - Katie’s Experience
Position: Assistant in Nursing

Employer: NotForProfit Care

-Katie was a part time ASS|stant in Nursmg employed by NotForProflt Care 32 hotirs
:per week She suffered a back |njury on 1 April 2006 when attemptlng to reposmon
an elder[y resndent She was off work for around 3 weeks before returning to pre-

;lnjury dutles_on 20 Apnl 2006. On 4 July 2006 she sufféred a re-injury and was theni

totally unfit until 4 September 2006.

iKatie returned to work on suitable duties on 5 September 2006. Between 5
ESeptem_ber 2006 and 6 November 2007 she gradually improVed and steadily
iincrea‘Sed her hours-and scope of duties. By 10 S’eptember 2007 Katie was
worklng her contracted hours (32 per week) with medlcal restrictions requmng her to

avond heavy lifting, repeated bending and resistive reSIdents

on7 November 2007, Katie att'jend_ed a fun‘Ctional assessment at the_ direction of -
NotForProfit Care. D_uring_thls assessment she suffered a re-injury. As a result, her;
éhou‘rs of wOrk.had to'. be re"duced to'20 per week. At'ar0und this time NotForProfit
§Care began dlrectmg Katle to perform work WhICh she consrdered demeanmg, such :
as the partlal washlng of wmdows to walst helght Generally, NotForProflt Care

ébegan to only dlrect Kat[e to perform nursmg related dutles when there were no

zother staff members to duty to do so.
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In January-2008, Katie was directed to work in the hoste! of the facility with
firesid_ent_s who only required low care. From 4 February 2008, she was able to
jincréase' her hours to 32 per week, although she continued to have medical
Erestric_tion's-on the fype of work she could perform.

éHence-, from this time no workers compensation weekly benefit was payable

because Katie was working her contracted hours.

;On 22 May 2008, Katie approached her employer to explore ways to replace the
fdemeaning work she was being required to perform with more nursing related
fduties. As a result, on 8 June 2008 the rehabilitation provider created a new return

to work plan which involved both manual and non-manual work.

jOn 8 July 2008, Katie attended a meeting with NotForProfit Care whereupon she
;TWas told she was suspended from all work until she could return fo pre-injury duties.
This is entirely inconsistent with the obligation upon employers within workers

compensation legislation to provide suitable work.

éSubs.equentIy Katie obtained a medical clearance from her doctor to return to pre-
injury duties in the hostel between 4 August 2008 and 5 September 2008.
gNotForProfit Care did not however, provide her with any work within this time.

gRat_h_er, on 20 Aﬁig'ust 2008, NotForProfit Care met with Katie and informed her:

”Kat.'e your employment. with NotForProﬁt Care is terminated because you cannot
perform your pre-injury duties at the nursing home. We are unable fo offer you
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duties at the hostel as they are not your pre—mjury dutres and you are contracted fo
roster at the nursing home d

“No’ForProﬁt Care does not employ people on modrﬂed dutres and will not set a
E,orecedent Iti .'s srmply not poss.'ble R : -
. . _
“You have to be able to perform your pre-mjury dutres at the nursmg home and rf
that rs not poss.-ble we do not have a posrtron avan’able for you.” G o
;The NSW Nurses Assomatlon (the Assomat[on) thereafter commenced Iltlgatlon
agalnst NotForPro‘r“ t Care After a penod of negot[atlon NotForProflt Care agreed

to remstate Katte and as far as we are aware she contlnues to work 32 hours per

week W|th thls employer :
By refusmg to prowde Katle WIth smtable work and subsequently termmatmg :
her NotForProfit Care forced her to rely upon weekly workers compensahon _
beneflts at the expense of the insurer and the W|der workers compensation
scheme Had it not been for the lnterventlon of the ASSOCIatIOI‘I and the

wﬂlmgness of Katie to confest the matter, her rellance on weekly- payments

5would- have continued until 's_h_e obtained alternative employment.

éCase Study 4 — Ingrid’s E:Xp_erience

%Position: Enddl'_s'.éd- Enrolled Nurse

Employet:  XYZ Area Health Service

On 10 June 2007 Ingrld suffered an lnjury to. her rlght shoulder whllst shower[ng a

patlent
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In the lead up to September 2_009, Ingrid was performing suitable duties. On 22
ESe_pte_m_ber 2009, Ingrid received a letter from the XYZ Area Health Service

(XYZAHS) stating;

- Whrlst suitable duties and altérnative emp!oyment options have been considered
by the Area Health Serwce it has been difficult to .'dentn‘y a permanent funded
pos.-t:on that wrll accommodate your work restrictions. ..

In I.'ght of this mformat.'on it is now proposed to termmate your employment based
on medical grounds The proposed termmatron of your employment is based on
your contifit uing unfi tness for pre-injury dutres and the unavailability of a surtably
funded posrtron within the Health Serwce ”

At this time Ingrid was fit for light to moderate duties, 8 hours per day, 9 days per
éfortnight, with limited use of her right arm. Her treating doctor certified her fit for a

?large range of work in wards, day surgery and accident and emergency. She was
| : . '

ialso certified fit for a range of other duties.

I
|

?On 29 September 2009, the NSW Nurses’ Association (the Association) wrote to
éXYZAHS pointing out that in July 2009 Ingrid had applied for the position of Clinical |
iSuppo_rt Officer. However, XYZAHS had failed to comply with clause 3.2 of Policy
?Direc’tive 2011_032 Recruitment and Selection of Staff of NSW Health Service

éwhich' requires injured workers to be given priority for available positions. Instead,

XYZAHS advertised the position and appointed a candidate based on competitive

recruitment.

On 9 October 2009, the Association commenced disputes proceedings regarding

;this- matter. A number of conciliations and conferences were then held.
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Ingnd continued to perform surtable work at thrs tlme in accordance ‘with her med:cal
restrrctrons On 19 November 2009, Ingnd s return to work plan was altered by the
EXYZAHS XYZAHS deleted a number of dutres from the return to work plan whlch
ilngrrd was fit for had been performrng and whlch were requn'ed to be performed by
uthe XYZAHS These dutles mvolved the allocatlon of a patrent Ioad the completron
of documentatlon and the communrcatron of patrent care to staff in charge On 19

November 2009 the XYZAHS emarled Ingrrd 1nd|cat|ng that thrs alteratron occurred

because they dld not agree that she should be undertakrng a patlent load desprte

frn November 2009, Ingrid applied for another vacant position within the XYZAHS;
éthat of Patient Liaison Officer. The XYZAHS had ag_a_in' failed to afford her priority
ffor this-position in accordance with NSW Health policy. Ingrid was later given 4
;hours notice of an interview for this position, and was later t0ld'sh_e was
éunsUcceSSfuI because it would take 6 _weeks to t_‘rain her and the pos:ition wa's only
éshortterm. This position Was later ﬁlled on 16 December 2009 and the succe_ssful

;candidate was still employed in the position as at 29 February 2010.

%Aft'e‘r further conciliations and conferences, the Chief-EXecutive of XYZAHS sent
Ingrid a letter dated 15 December 2009 terminating her ejm'pIOyme_nt. At the time of
termination Ingrid’s doctor had certflec her fit for a long list of duties she had been
lperformrng encompassrng ward work, day surgery dutles accrdent and emergency |
dutres and other: duties

The Assocratron found it extraordmary that in a health servrce whrch employed 5222 |

staff ina range of cllnlcal and non cllnrcal roles no work could be found for Ingrld
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i)&é&iﬁ"r&i’i"ﬁélj},’ 'tﬁé’AEéBEiétib'h“carﬁr'ﬁéh‘&éd legal action her behalf. "Aﬁéﬁé‘béﬁéa of
negot|at|on the XYZAHS agreed to relnstate Ingnd toa part t|me clerrcal posntlon

(0 6 full time equwalent)

By refuslng to provrde Ingrld W|th surtable work and subsequently termmatmgf
her XYZAHS forced her to rely upon weekly workers compensatron benef' ts
at the expense of the msurer and the wrder workers compensatlon scheme

ad |t not been for the mterventlon of the Ass .'tlon and the wrlllngness of :

i
I

Ingrld to contest the matter and her wrlllngness to travel to a new workplace,
Ingnd’s rellance on weekly payments would have contlnued untll she

!
obtamed alternatlve employment

i

Case Study 5 — Noni's Experience

Position: Assistant in Nursing

EEmpIo_yer: ForProfit.Group

jN_Oni Wa's an As_siStant in Nursing employed by ForProfit Group. Prior to her injury
éshe_ had worked for FOrProfi__t Group for 10 years. |

Nom suffered an- |njury to her neck shoulder and arm as a resu[t of acar accrdent
on her way to work on 2 August 2009 After berng totally unﬂt for a perrod she

returned to. work on surtable dutles 3 days per week performlng a comblnatlon of
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Recreational Activity Officer duties, administrative duties and limited nursing duties |
such a feeding residents. -

EOn 10 June 2010, Noni recetved'a Iet_t_jet from FotProftt Group dtrec'_t'ing he_r:to att"en_d;
}a m‘e‘étiﬁg'-and in'dibaf'in'g thatth'e -ferminatibn of her embldymeht- w'asa pose'ibility as
|t had been more than 6 months smce heri |njury Ata meetlng the followmg day, '
ForProt" t Group again |nd|cated that the termination of her employment was
épos_s__l,b_le: glyen the elapse of 6 mo_nths s_Irtce hel_‘ ln_ju‘ry{. Nonl reque_s_ted th'a_t_
éFo‘rProf-i__t' Group ‘hold" her position, bdt they ind'i_oated- this was not poSsib]e.

In the lead up to this time, Noni had been working 8am to 3pm, 5 days per week.
éHer only restriction now related to a Carpel Tunnel problem in her left hand. She
is;till suffered some residual pain in her neck and shoulder but this had been
|mprovmg and she had recently begun driving again. Noni was OptlmtStIG at this
time that she would make a full recovery in her neck and shoulder.

On 15 June 2010, ForProfit Group sent Noni a letter terminating her employment.

%That letter stated;

“1 You have been unable to perform your full, pre-injury duties since 2 August
2009 a penod of time over 26 weeks.

2 At our meetmg, we advised you that we are unable to offer you ongoing suitable
alternatlve duties in the facility and we are iinable to accommodate any su:table
retrammg for an alternative position.

As & consequence of the above, we have made the decision to terminate your
‘employment as from the_ date of this lefter.”
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i?"ﬁé’rééir"t’éf , the NSW Nurses’ Association '(fﬁé"ﬁssb'éi'étion) foreshadow‘ré& legal
actron agarnst ForProfrt Group on behalf of Nonr on the basrs that they had clearly
farled to provrde ongorng surtable work and had mrstakenly belreved 1t was Iawful to

drsmrss Nom 6 months after her |njury

On 9 August 2010 the Aged Care Assocratlon wrote to the Assomatron on behalf of
ForProt“ t Group agree[ng to remstate Nonr and prowde swtable work when
avarlable However |t was clarmed that no such work exrsted at that time desplte a

number of new employees commencmg at the faorllty

gAfter.fu:__'_ther- neg”t)tiat'io_ns Noni .w_as allowed to return to suitable work at the facij]ity
éon 14 S‘_eptember.:2010. It is the Association’s understanding that Noni continues to
?workthere. |

;By retuSinQ fo prt)vide Noni with suitable' work- and ’subs'e'q"Uéntly terminat'i'ng :
her ForProflt Group forced her forely upon weekly workers compensation
beneflts at the expense of the insurér and the W|der workers compensatlon
rscheme Hadrlt hot been for the-mtervenﬂon of the A‘ss‘oclatlon and the

wrllmgness of Nom to contest the matter Nom s relrance on weekly payments ;

wouid have contmued untrt she obtained alternatlve employment

t
3
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1

écas_é. "s_'tu:d'y 6 — Gina’s Experience

Position: Registered Nurse
Employer:  ABC Area Health Service

gGina__cc)m_menced training_as-é Registered Nurse in July 1969 and graduated in Julyz
1972. She began working within the ABC Area Health Service (ABCAHS) in
September 1997.

On 17 August 2004, Gina was a Scrub/Instrument nurse for a Laproscopic
;Gal_lbladder Procedure. Durir{g the procedure she was required to hold an

;instrument_ in a certain position for an extended period of time and not move. As a

éresult of this she sustained an injury to her lower back.

éGina was unfit for work as a result of the injury for a number of very short periods.

‘These were;

' bé,tw‘een 17 August 2004 and 25 August 2004

e between 8 October 2004 and 22 October 2004

. between 5 February 2006 and 7 February 2006

. between around 25 July 2006 and 26 July 2006 when she suffered a re-injuryg
C whist pushing a bed- |

. between 14 _E):‘ec_em‘ber 2007 and 4 January 2008
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Save for the above pe éri'ods'and a ‘short"ti'rﬁe"'Bétwe"éﬁ'_fé'ﬁctob’ér"iﬁb&" and

1

November 2004 (when she worked some reduced hours), Glna worked her pre—
mjury hours between 25 August 2004 and 30 September 2009 in Anaesthetrcs -
Hence no weekly workers compensatlon benet" t was payable for these tlmes as
ishe was, worklng her contracted hours | .

i
i
;

Generally, Gina's medical restrictions prevented her from;

'o | | I|ft|ng more. than 10 kg

. sitting for more than 2 hours wrthout movmg
. i standlng for more than 30min without moving
- travelling for more than 1 hour at a time

éThe practical reality of these restrictions was that Gina could do almost all of her
job. For example, the restriction on lifting over 10kg meant practically that when

Elifting a patient, which is done by a number of nurses; she had to lift the legs rather
! . _ ;

than the torso.

i

?Gina suffered no aggravation of he_rinjury in the 12 months leading up to August
32009. With0ut warning however, on 3 August 2009 the Chief Executive of the
*ABCAHS sent Glna a Ietter (recelved 6 August 2009) termlnatlng her employment

from 7 August 2009 on the followmg grounds

l
i
|

;“Th.'s decision is made on evidence that your. medlal prognosis indicates that you
will remain rncapable of returnmg to your pre-injury dutiés as a Reg.'stered Nurse
and efforts to provrde you with' suitable .alternative em,oloyment w.'thm your medrcal
restr.'ctlons have /e proven to be' unsuccessful
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Srnce your .-njury in 2004, the [ABCAHS] has exhausted all avenues available to
rehabrhtate you to the workforce.. _ L

Thereafter the NSW Nurses Assoclatlon (the Assoc:|at|on) commenced dlsputes
proceed[ngs and G:na requested relnstatement The ABCAHS rejected Gina’s
Irequest ThIS rejectlon was remarkable' glven that at the tlme the’ABCAHS
employed around 6500 full tlme equrvalent staff Furthermore the hospltal at whlch
she worked had 4 Operatrng Theatres whlch engaged approxmately 40 50
Reglstered Nurses Moreover a nearby hospltal also had 4 Operatrng Theatres
iFOi-IQW,i”g negotiation_s between the partieﬁs, on 15 March 2010 the ABCAHS agreed
ito reinstate Gina in the_anaestheti,cs, s‘c_out and_. recovery areas. Consent orders
éwere_ made to this effect. As far as the Association is aware, Gina continues to work

at this location.

EBy‘ suddenly tefrhinating Gina’s employrnent- the ABCAHS forced her to rely
upon weekly workers compensatlon benefits at the expense of the insurer
and the wider workers compensation scheme. Had it not been for the
mterventlon of the.Assoclatlon and the wﬂlmgness of Gina to contest the
matter, her rellance on weekly payments would have contmued untll she

obtamed alternative employment.
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Case Study 7 - Diane’s Experience
Position: Assistant in Nursing

Employer: 4Profit Group

Diane had been employed as an Assistant in Nursing by 4Profit Group for over 20

dears_. :
jOn’ 14 February 2006, Diane injured her back whilst repositioning a resident.

From 16 April 2006, Diane performed suitable work which involved, among other
%duties, the education of other nursing staff, reception duties, cleaning, filing, menus
éfor residents, medications, feeding residents, dressings, bed making and distributing

‘morning teas.

ELeading up to February 2009, Diane had been performing suitable work around 5

Ehours per day, 4 days per week. Her restrictions were mainly;

. no lifting greater than 5 kg, and

lo she is required to alternate her posture from sitting to standing periodically.

éOn 18 February 2009, Diane was directed to attend a meeting with 4Profit Group to
idis‘cus;’s her employment. During thé subsequent meeting on 19 Feerary 2009,

§4Profit Group summarily terminated Diane effective at 12.05pm on the basis that it
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had been over 3 years since her workplace injury and she was unable o retun to

?pre'_-injury duties. Th’e_l'etter'_qf te.r.n"'_linatien statfed;

1 "‘d by the insurer. (Alllanz
. ] ion (NSW) Ltd) to seek assistance with vocat.'onal'
jOb placement or further trammg w:th the v.'ew of jOb placement ”

The NSW Nurses ASSOGIatIOI'I (the Assoclatlon) commenced !egal actlon on Dlane s

behalf agalnst 4Prot“ t Group
|

?on 1 Apil 2009, the Chief Executive Officer of 4Profit Group wrote to Diane

expressmg dlsappomtment at the inappropriate. manner in which an emp!oyee of 20 _

years service had been termmated

iFoII_owi_ng negotiations between the parties, 4Prcﬁt Group agree.d to consent orders |
freinstating- Diane to‘werk as an Assistant in Nursing as per her medical restrictions. |
?Diane com'r_nence_d WO'rk:agai_n in the facility on 31 AUQust 20‘.09 and as far as the

Association is aware continugs to work there.

By terminating Diane, 4Profit Group forced her to rely upen weekly workers
Ecom'p"e'nsatiOn ben'ef" ts- at the eXpense of the insurer and- the WId.e'r w°rke|"'s
;compensatlon scheme Had it not been for the mterventlon of the Assoc1atlon§
gand the wﬂlmgness of Dlane to contest the matter her rellance on weekly :

gpay‘mgnt_s‘would have continued until she ebtalhed:.alte\rnatlve employment.

37



Submission of the NSW Nurses' Association

Case Study 8 - Yolande’s Experience

Position: Assistant in Nursing

Employer: LargedProfit Group

Yolande started employment wrth Large4Profit Group in January 2002 worklng 65
hours per fortnlght The faclllty at WhICh she worked was a very Iarge nursmg home ‘

f
E
[
s

iOn: 11 March 2005, Yolande'euffe'red_ an injury in the course of her employrjn:e_rit.-

;Leading_up to her terminatio_h Y_olan_de_ was performing suitable work 65 hours per
éfortn_ig'ht. As she was working her contracted number of hours there was no

faddit':iohal top up weekly workers compensation paym'ent required. Her med.icel_

restrictions were as follows;

0 " unable to lift above 10kg

. avoid toileting or showering patients
She was fit however to perform a very long list of duties including;

. feeding residents
. cleaning lockers
. paperwork.

. nail cutting
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+ making of beds with a partner
o labeling
+  walking ambulatory residents

On 8 October 2008 Large4Prof|t Group w1thdrew swtable work from Yolande
However the dut!es WhICh Yolande had performed contlnued to be required by
Large4Profrt Group s busrness Thereafter Yolande ceased to be pald by
Large4Profrt Group and consequently had to rely upon weekly workers |
compensatlon beneflts By way of letter dated 8 October 2008 Large4Prof|t Group

stated

I am wrrtmg to advise you of [the facility’s] inability to continue fo provide you
sun‘able dutres

As per Workers Compensation Legrslatron an employer is required to provide a
short term perrod of suitable duties in order to assist injured employees rehabilitate :
rnto the workforce after sustam.'ng a workplace injury.. The current duties being o
performed are no longer feasible from an operational perspect.'ve in ' which we
regret it is no longer reasonably practicable to continue to offer surtable duties at
thrs time.

We wrll advise you if approprrate suitable duties becorne available af fthe facility].
Furthermore should at any stage you recover from your injury and are able to
perform your pre—rnjury duties; please notlfy the undersrgned fo drscuss return to
work optrons '

All.'anz Insurance will take over ongorng workers compensatron enlrtlements and
lcan be contacted on [telephone number]. Please enstre that you quote your claim
number (above) when contactmg Allianz. We recommend that You contact Allianz
lnsurance as soon as possrble after receiving this letter to drscuss your oblrgatrons f
and requrrements in relatron fo your weekly beneflts » :

At around thls tlme Large4Prof|t Group was. advertrsrng in Iocal newspapers for

Assrstants in Nurs:ng fo perform work of the klnd Yolande had been performlng
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iln short by withdr—awing- suit'abl'e wo'rk Large4Profit Group. shifted the cost burden
E
assocrated W|th Yolande S |njury from itself to the i msurer and hence the workers

r
compensatlon scheme

rThe NSW Nurses Assocrat[on (the Assomatron) commenced legal proceedrngs
agarnst Large4Prof|t Group on behalf of Yolande It was the Assocratron s view that
Large4Prof|t Group was one of the largest aged care provrders in the state and the
work whlch Yolande was: performrng contrnued to be requrred at Large4Prof|t
tGroup s busmess The decrsron in these proceedrngs concluded that there was no_t;
:an abundance of evidence” regarding why La‘rge_4_Prjof_|_t Gr'oup decided it no Io‘nger j

fwas able to continue to employ Yolande on suitable duties. Furthermore, it was

held;

. Yolande had been integrated into the workforce for three and a half years on
selected duties fo[lowing her work-related injury
. Large4Profit Group’s reasons for the peremptory withdrawal of suitable
. duties was not partiCUlarIy wel'l—d'evelo'ped
. There was no ewdence of any significantly-changed operational exrgencres
- necessitating the decision to wrthdraw suitable duties
. _Therelwas no evidence why it was considered time-critical to withdraw |
. suitable _d.uties- on 8 October 2’008,:giveﬁn that Yolan,de had been u_n"de‘rtaking
selected duties ror: a 'nun;lbe',r Of'ye'ar_stOIlowtng‘_ the injury. ‘
. F inaneilal:ch"s'i'dera_tions did not p}évrdé a reason for L_ar_‘ge4Pr_oti_t Group’s.

actions

40



Submission of the NSW Nurses’ Association

e One way or the other, through the processes of administrative decision-

| N making, Large4Profit Group, through its human resources and senior nurs.i.ng_j
staff, determined to withdraw suitable duties.

- | The available evidence would not lead toa conclusion it was not reasonably
p'ré'ct_ica_ble for'Larg'e4_Prbﬁf Gréup.t'o' continue to provide eniploymeh'_t'. for
Yolande in acc_ordanCe with s49 of the Workplace Injury Management and

Workers’ Compensation Act.

lt was then found that by r‘éstihg to provide work and refusing to pay Yolande,
éLarge4Proﬁt Group had, in effect, terminated her emp[oymeht. Thereafter the

fAssoci_ation sought Yolande's reinstatement to suitable duties.

After negotiations Large4Profit Group agreed to reinstate Yolande and she

%continues to work at the facility.

By refusing to provide Yolande with suitable work and subsequently
jtérminating her, Large4Profit Group forced her to rely upon weekly workers
?compe’nsation benefits at the expense of the insurér and the wider workers
ico'mpe_nsa_tion scheme. Had it not been for the ihte‘rvention' of the Associationé
gand the wil'lingn'ess of Yolande to contest th_e m'atte'r, her reliance on weekly

?payment'swould have continued until she obtained alternative employment.
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Case Study 9 - Charlotte’s Experience
;Posi,tijon;_:- ' Enrolled Nurse _

EmP|0yer o Charlty Health Care |

Charlotte Qumn started employment with Chanty Health Care on 4 July 1987 She
was employed asan Endorsed Enrolled Nurse | |

Charlotte susta[ned an |n|t|al lower back injury in the course of her employment wrth :
;Chanty Health Care on 6 June- 1997 After a penod of recovery, she was. able to
;return to_pr‘e-lnju_ry duties and with a regular a_n‘d committed exercise programme

?was able to sustain her dutiés for nearly a decade.

éCharI_Ot_te' sustained an aggravation of the injury in September 2006 during a period :
féof- double s’hifts and h'eavy workloads After a period of time off work she
commenced full duties. Subsequently the injury flared up again and she

:commenced suitable duties.

éDuring 2007, Charlotte perfOrm'ed suitable dutie's- For 10 months of that year she
performed su1table work on the medlcal—surglcal ward as this work was within her
Ilmltatlons and was found not to aggravate heri |njury

Subsequently, Chanty Health Care removed Charlotte from nursmg dutles on the
medlcal surgery ward W|th the exp[anatlon that |t was “for Iegal reasons

Thereafter she was transferred to the Sleep Studles Unlt ona “tnaf’ baS|s It was
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understood at the time that a casual employee in that unit had indicated that she

Ewas going to resign.

;The Sleep Studles Unrt requrres a !evel of com puter competency whrch the
‘appllcant was not tralned for. Charlotte d|d not receive any formal computer trarmng
_;from_ Chan:ty He_a_lth Care and was mstea‘d, given some on the job training by a
%youn_ge_r casual Aesistant in Nursing. This Assistant in Nursing was not familiar with ‘
éadul't_ ed'rj"catioh té'ohniques er’td ther'efor'e Charl_otte_ did not acq_u.ir'el__ the neceseary
écor’ﬁpﬂut’er: skills. The NSW Nurses’ Association (the Association) asked Charity

éHeaIt'h‘ Care for formal computer training to be provided but this did not occur.

On Tuesday 12 March 2008 a meeting occurred between Charity Health Care and
Charlotte during which she was told there were no positions avarlable for her.
iChanty Health Care indicated that a “computer technician” would probably be
?employed in the position in the Sleep Studies Unit. However, on 24 March 2008
éand 14 April 2008 two Assistants in Nursing (ie not computer technicians) were

éemployed- in the positions in the Sleep Studies Unit on a casual basis.

On 26 March 2008, during a teleconference between the Association, Charity
éHealth'Care and Charlotte, Charity Health Care indicated;

a Charlotte cannot continue in the medical-surgical ward (despite having

I worked there for 10 months), and

b em‘ployment in th‘e preadmission clinic was ina‘pbropriate. becaus'e'CharI'otte
could not push a wheelchalr (desplte Charlotte belng able to do other work

and the presence of a wardsman to prowde wheelchalr assistance).
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The Assocratlon al'l:empted to convmce Chanty Health Care to engage Charlotte '
wlthm the Sleep Studles Unlt After conductmg a réview, Chanty Health Care

contlriued to clatm Charlotte s computer skrlls were unacceptable They refused

'however to prewde any of the reports or reasons for thls conclusron No attempt
was made fo tram Charlotte exl.‘ernally

On. 5 August 2008 Charlty Health Care wrote to Charlotte termmatmg her

employment effectwe 25 August 2008 Charlty Health Care md lcated

that:

|

“T he currently ava.'lable posrtrons avarlable at Chanty Health Care Health Care
_ Jare:

‘Theatre staff- EN and Rn able to scrub and scout

Regrstered midwives-~ numerous posrtrons ava:lable

‘Wardsmian - one posrtron avarlable
'Med.!cal Coder— part time casual posrtron

gThe Association wrote to Charity l-'l_ealth Ca're on 27 A_ug,u‘st 2008 identifying .
available sulta'ble work which Gharlotte' was able to perfer’m'inoluding work on the
lmedlcal surglcal ward adm:ss:ons, dlscharges medloatlon, doctor’s rounds
answerlng buzzers and patlent eduoatlon eto Thls Ietter went unanswered A

subsequent phone call also went unanswered

The Assoolatlon commenced legal proceedlngs and affer a’ perlod of negohation

Imedlcal restnctlons

1
i

' As we are unable to rdentrfy any permanent altemat:ve posrt.'ons that is within your

Chanty Health Care remstated Charlotte to non- nursmg work whlch were wrthm her

PN . e st el s aane [P
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By refusing to provide charlot_te with Su,fit'a_ble work and subsequently
ftermiﬁ'ét’ing h‘éf Chérity H‘éal"th Care fd'rcéd h‘er to rely u'po"n weekly workers

compensatlon benef‘ ts at the expense of the msurer and the WIder workers

compensatlon scheme Had it not been for the mterventlon of the Assoclatlonf

Case Study 10 — Rosalind’s Experience

;Pos__ition_: Endorsed Enrolled Nurse

Employer: Charitable Aged Care

?Rosa!i’nd is a 54 year old Endorsed Enrolled Nurse who first commenced worked for‘:
.Charitable Aged Care in 1999. Between: 1999 and 2007 she was employed as an .
;Assistant in Nursing. She resigned in app‘roxi'rnately J_anuary 2007 to commence
éfull tin1e_ nursing studies before returning to the facility on 14 May 2008 working 60

fh0u‘rs per f'okr'tnight.

The facility at which Rosalind worked was a large aged care facilty that had 123
residential aged care places, 43 high care beds, 80 low care beds including 4
éresp'ite beds and 20 dementia specific beds.
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©On 10 January 2011, Rosalind sustained an injury to her right thumb whilst assisting
a resident with toileting. She had around two days off as a result of this injury. In
the first half of 2011, Rosalind re-injured her thumb three times which resulted in

short periods off work followed by suitable duties.

;On around 29'-september 2011 whilst on annual leave, Rosalind was called to
tat’ter.]d a me_etihg' a:t'WOrk-. She et with a number of representatives of Charitable
%Aged Care, .in'QIUd_ing the WorkersCompensation Manager. During this r_r__léeting the
:Wo_rk_e'_rs Com'pensa_ﬁdn- Mfanage_r said words to the fol_l'oWing effect:

“Well Charitab[e. A__ged'Care does not have p'erman.eht suitable duties, we just don't
do them. Never will.” :
%Rosaiin‘d was understandably concerned after this meeting that if she could not

return to pre-injury duties, Charitable Aged Care would terminate her.

On 25 October 2011, Rosalind was certified fit for work 8 hours per day, 5 days per
fweek, which was more than her actual contracted hours. Her doctor still however,

imposed some medical restrictions.

At around this time, Rosalind noticed a job vacancy for the position of Team Leader ‘
iat the facility and wrote to Charitable Aged Care indicating an interest in the
‘position. S_ucH a position would not have been a promotion for an Endorsed
iEnroIIed Nurse, but would have been a position which placed less sfress on her

;:i_nj‘u'red thumb.

On behalf of Rosalind, on 26 October 2011, the NSW- Nurses’ Association (the
?Associ_a_ti_on) wrote to Chari,t‘-ablé Aged Care requesting that she be appointed to the |

éT’éam Leader position on the basis that it involved work which she was able to
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perform Attached to this letter was a certlflcate from Rosalind’s doctor certlfylng

her fit for the role
On 14 November 2011, Rosalind also formally applied for the position.

:Ch'a'ri'table Aged Care subsequently refused to app‘oint' Rosalind. As a result the
Assomatlon commenced dlsputes proceedlngs Followmg negotlatlons between the?

partres Chantable Aged Care agreed to Consent Orders to the foIIowmg effect

. Charltable Aged Care agreed to prowde preference to Rosal[nd to perform a

range of endorsed enrolled nurse work approved by her treatlng doctor

. ".Charitable Aged Careagr_eed that.t'he'se duties will be in accordance with
Rosalind’s medical restrictions.
%Ro's_alind then returned to work.

f

EOn 9 January 2012, Rosalind experienced"an increase in‘pain in her right hand and -
fher new doctor indicated that she was unfit for duty between 11 and 26 January

j22012-. This period off work was unusual for Rosalind.

z:On 27 January 2012, upon returning to work Rosalind was given-a letter by

tCharitabIe Aged.Care terminating her employment.

gThe Association has commenced legal action against Charitable Aged Care on
behalf of Rosalind. That matter has been listed for hiearing.

By refusing to provide Rosalind with suitable work anasub-sequeﬁﬂy
termmatmg her Chantable Aged Care forced her to rely upon week!y workers

compensatlon beneflts at the expense of the msurer and the mder workers

compensat:on scheme Rosalmd is a sole mcome earner Whllst she |s very
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keen to return to work, if she is unable to return to work because her
iem'p,l'qyer and the Commission refuse to reinstate her she will have to rely on
Eweekly compensation benefits provided by the scheme. Any reduction to the

weekly compehsation would have a very serious financial impact on Rosalind.

Recommendations

The Association does not believe that the obstacle preventing workers from
returning to work is their own laziness or fraud. Nor do we believe that a curtailment
of benefits will cause more workers to return to work sooner. In fact, the opposite is
likely to occur as workers would increasingly force themselves {o return to work too
early and suffer re-injuries as a result. Rather, injured workers are being denied the
opportunity to return to work by the profit motive or self interest of employers who
would rather offload such workers than accommodate them. Accordingly, the

Association makes the following recommendations;

1. We recommend that there be a financial incentive for employers to provide
suitable work to injured workers. This could come in the form of a reduced

premium.

2. We recommend that severe penaities be imposed on employers and
individuals who refuse to provide work to injured workers where such work is
available. A financial disincentive could also be imposed by way of an

increased premium.
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3. We recommend that insurers be given the capacity, and then be obliged, to

rigorously examine whether their clients are able to provide suitable work to
an injured worker prior to termination or suitable work being withdrawn and

prior to requiring that worker to seek work elsewhere.

. We recommend that in any legal proceedings dealing with the question of
whether suitable work is available, the onus be on the employer to establish

that no suitable work exists.

. We recommend the implementation of some form of independent review
which must be undertaken prior to an employer being able to withdraw
suitable work or terminate injured workers and thereby cost shift to the
workers compensation scheme. This review could be conducted by the
Workers Compensation Commission and should involve input from the
employer, insurer and the injured worker. The aim of the review should be
to assess the capacity of the employer to provide work to the injured worker.
Employers should then be obliged to offer any duties which are found to exist
through this review. Indeed, if the Committee is to recommend Work
Capacity Testing as foreshadowed on page 25 of the Issues Paper, such an
assessment could be undertaken in tandem with that process. Whilst the
Association is opposed to the Work Capacity Testing of workers as proposed
by the Issues Paper, we believe that there is clear justification for the work
capacity testing of employers. This would require only minimal legislative
amendment as the Workers Compensation Commission already has the

power to recommend the provision of suitable work. We propose the
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strengthening of this power to ensure such recommendations are a

prerequisite and are binding.

6. We recommend that it be an offence for an employer to require a prospective
employee to declare whether they had previously suffered a workers
compensation injury unless that injury would prevent him or her from
performing the inherent requirements of the role. An offence of this kind

could be inserted into anti-discrimination legislation.

7. We recommend that it be an offence for an employer to inform another
prospective employer that a former employee has suffered a workers
compensation injury. An offence of this kind could be inserted into anti-

discrimination legisiation.

The Association believes that measures such as these would go a long way toward

addressing the alleged deficit within the workers compensation scheme.

Problems with the Issues Paper and the Direction of the NSW
Government

The Government’s only answer is to reduce the benefits of injured
workers

The Association does not necessarily accept the assertion in the Issues Paper that
the workers compensation scheme is in deficit and that massive changes are

urgently needed.
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However, even accepting these assertions at face value, the Association is
concerned that the only real solution offered by the Issues Paper is to strip away
benefits for workers. The Issues Paper repeatedly suggests that reducing or taking
away workers compensation benefits will encourage workers to return to work.?
This completely ignores the fact that many workers genuinely cannot return to work

due to their injury.

The underlying assumption within the Issues Paper is that injured workers are either
lazy or are fraudulently claiming higher workers compensation benefits either
through inflated [lump sum or medical claims or by willingly working less than they
are able to. The Association utterly rejects this line of reasoning. In our view,
cogent evidence should be presented before a government acts on such an
assumption. Indeed, with the advent of sophisticated imaging technology such as
MRIs and the creation of the independent medical examiner within the workers
compensation system, we understand that the instances of fraud have been

reduced to miniscule levels.

In our experience, the vast majority of injured workers desperately want to return to
work. As stated above, the Association's view is that the predominant obstacle
preventing injured workers returning to work is not their own laziness or fraud. The

main obstacle is the unwillingness of employers to provide them with work.

2 NSW Workers Compensation Scheme Issues Paper, pp.4-6.
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We urge the Committee to consider this along with the fact that half of the alleged
deficit within the scheme is attributable to global financial factors®. In such
circumstances, we believe it is wrong to ask injured workers to bear the brunt of any

changes.

The Association is concerned that the Issues Paper does not propose a single
reform which attempts to impose some additional responsibility on insurers or
employers. Nor does the Issues Paper propose a single reform designed to
seriously improve occupational health and safety in New South Wales, despite this
being described as desirable®. In our view, the responsibility for the viability of our
workers compensation scheme is a joint responsibility to be shared by workers,
employers and insurers. It is manifestly unjust for workers to be the group that must

suffer in order to address any alleged deficit.

The Government views compensation as a disincentive to work

The Issues Paper’s proposals to cut workers compensation benefits are justified on
the ground that such action will encourage a return to work.® In this regard, the
Issues Paper has misrepresented the very notion of ‘compensation’. Compensation
is about placing a person in the position they would have been had the wrong or
loss not occurred. The caps and limitations on workers compensation benefits
already mean that workers are never compensated for the entirety of their loss, and

historically they never have been. The proposals set out in the Issues Paper would

3 NSW Workers Compensation Scheme Issues Paper, Appendix 1 - WorkCover NSW Executive
Summary: Actuarial valuation of outstanding claims liability for the NSW Workers Compensation
Nominal Insurer as af 31 December 2011, p.2.

* NSW Workers Compensation Scheme Issues Paper, p.5.

® NSW Workers Compensation Scheme Issues Paper, pp.4-6.
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clearly exacerbate this. We urge the Committee to remember that the original intent
of the 1926 workers compensation legislation was, according to the first reading

speech, “for industry to bear the consequences of its own casualties”.

The Issues Paper details a number of factors which together make the “best”
workers compensation system.® Notably absent from this list is a recognition that
the optimal workers compensation scheme should provide adequate compensation
to injured workers and sufficient incentive for employers to0 minimise injuries. In our
view, the suggestion that compensation needs to be reduced in order to
“encourage” a return to work betrays the fundamental purposes of the workers

compensation system.

The Government is avoiding any real analysis of premiums

The Issues Paper makes it clear that the Government is not willing to consider any
increase in workers compensation premiums.” The assertion is made that
premiums paid by employers in New South Wales are estimated to be between 20
and B0 per cent higher than equivalent employers.® However, the Issues Paper
does not provide adequate data to support this claim. Whilst a short comparison of

premiums is set out on page 14 of the Issues Paper, this is entirely inadequate.

As the Issues Paper makes clear, premiums in New South Wales have declined by

33% since 2005.° In these circumstances, the Association believes it is

® NSW Workers Compensation Scheme Issues Paper, p.5.

’ NSW Workers Compensation Scheme Issues Paper, pp.2 and 6.
NSW Workers Compensalion Scheme Issues Paper, pp.2, 4, 13 and 14.
® NSW Workers Compensation Scheme Issues Paper, p.13.
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disingenuous for the Government to claim that urgent changes are needed within
the workers compensation system. If indeed premiums are still higher in New South
Wales than in other jurisdictions, there may be a range of factors causing such a
situation. For example, the Association would expect that the dollar amount of
premiums would be higher in New South Wales simply because of the higher wages

and cost of living in this state.

Furthermore, in our view it is misleading for the Issues Paper to cherry pick
premiums from other jurisdictions as a justification for change, without examining in
total the legislation in each jurisdiction and its affect on premiums. Each jurisdiction
has found its own balance between its fault and no fault workers compensation
schemes. For example, whilst no fault workers compensation benefits in
Queensland and Victoria are comparatively low, there is greater access to fault
based claims. We believe it is a mistake to wilfully avoid any real analysis of these

issues.

We urge the Committee to release adequate data so that premiums across different
jurisdictions can be comprehensively examined. Further, we urge the Commitiee to
consider the possibility of increasing premiums (particularly for employers who fail
to provide suitable work or who have poor safety records) even on a short term

basis to address any alleged deficit in the workers compensation scheme.
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The Government is ignoring the social affect of reducing workers
compensation benefits

The Issues Paper does not consider the social affect of reducing workers
compensation benefits. Stripping away benefits from injured workers carries with it
the very real risk of thrusting them into a life of poverty or welfare dependency. The
social effects of such consequences are obvious; increased crime rates, increased

incidence of social dislocation, increased incidence of family breakdown, etc.

Injured workers are one of the most vulnerable groups in society and, in our view,
cutting their workers compensation benefits will have dire consequences for many
families and communities. It will also result in many injured workers being forced to
attempt to rely upon the Commonwealth welfare system through benefits such as
disability payments. We understand that the eligibility requirements for such
benefits are, in themselves, quite restrictive. Similarly, curtailing medical benefits
will increase the burden on Medicare. In short, the changes proposed will result in
cost shifting from New South Wales employers and insurers to the Commonwealth

taxpayer.

Nurses, midwives and nursing assistants will be disproportionately disadvantaged in
this regard. Often our members are the sole income earner within their family units
and generally have a number of dependants as well as financial commitments such

as a mortgage.
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The Association’s Response to the Options for Change

As stated above, the Government's only options for change appear to be to reduce
the benefits of injured workers. The Association rejects the idea that New South
Wales should adopt the meanest aspects of each of the other workers
compensation systems around the country. Together this will result in New South
Wales having the meanest workers compensation system in Australia. We see no
reason however, why New South Wales should not strive to have the most

compassionate and fair workers compensation system.

Generally, the Issues Paper proposes the harmonisation of the New South Wales
scheme with the meanest aspects of similar schemes around the country. This
occurs even when provisions denying or reducing benefits to workers are found in
only a minority of other jurisdictions. Disappointingly, the Issues Paper does not
recommend the harmonisation of our system with any of the more generous

aspects of similar schemes.

The changes proposed will disproportionately and unfairly disadvantage workers
who work in more dangerous environments. Nursing generally involves a significant
degree of manual work such as moving/lifting patients etc. Furthermore, many
nurses, midwives and nursing assistants work in environments where there is an
increased risk of injury such as;
e emergency departments where all manner of persons in various states of
wellbeing present

+ correctional centres or elsewhere within the criminal justice system
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disability services caring for persons who may suffer mental or physical
disabilities

forensic hospitals which are high secure mental health facilities for
mentally ill patients who have been in contact with the criminal
justice system and high risk civil patients

mental health units including psychiatric intensive care units which care for
patients requiring acute intervention (indeed, in January 2011 a mental
health nurse named Bob Fenwick was tragically killed in a work-related
incident at Bloomfield Hospital, Orange NSW after stepping in to save a
colleague in a stabbing attack)

aged care where many residents suffer from dementia

community care where nurses are required to attend patients’ homes

alone

The Association’s response to each of the options for change are as follows;

1. Severely injured workers

The Association is not opposed to increasing benefits for severely injured workers.

However, limiting such reforms to workers with a 30% whole of body impairment will

mean that only a small minority of injured workers will benefit. We note the Issues

Paper does not identify the proportion of injured workers who would satisfy the 30%

threshold. We believe it would be miniscule.
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2. Removal of coverage for journey claims

The Association is opposed to this proposal. We reject the claim that employers
have limited control over the circumstances involved in journey claims. Employers
generally direct when and where an employee is to perform work. Employers also
decide how long an employee is required to stay at work before returning home.
The Association is aware of a nurse who suffered an injury on her way home after
being required to work a 16 hour shift. Toward the conclusion of her journey she
literally collapsed from exhaustion and suffered an injury. Nurses, midwives and
nursing assistants work at all hours of the day, often on rotating shifts. Excessive
workloads are a major problem for such workers and this can result in sheer
exhaustion at the completion of shifts. In addition, working night duty often means
nurses will have to wander a deserted car park or catch public transport at night
when travelling to or from work. Many also work in rural locations which
necessitates travel on highways which can involve high speeds, heavy carriage and
are frequently poorly lit or maintained. Rural roads are also generally more
dangerous during inclement weather. The removal of journey claims will

disproportionately disadvantage these workers.

The Issues Paper also ignores the fact that the point at which a person’s work [ife
begins is the time when they commence their commute to work. it is at this time
that their family life and leisure time ceases. Furthermore, with the advent of
modern technology in the form of smart phones, laptops and tablets, the line
between work and leisure time is becoming increasingly blurred. Many workers
perform unpaid work at home or whilst commuting to or from work. Abolishing

journey claims would be unfairly inconsistent with this frend.
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The Issues Paper claims that the removal of journey claims would make the New
South Wales scheme consistent with Victoria, Queensland and Tasmania.
However, this ignores the fact that, as the Association understands, Victoria has a
comprehensive statutory travel compensation scheme. It would also mean that
New South Wales would be part of the minority of jurisdictions that do not provide
for compensation for journey claims. We understand that journey claims in one
form or another can be made in Queensland, the Australian Capital Territory, South
Australia, the Northern Territory, the Commonwealth and Victoria (under its travel

compensation scheme).

3. Prevention of nervous shock claims from relatives or dependants of

deceased or injured workers

The Association is opposed to this proposal. In our view, limiting the ability of family
members to be compensated for nervous shock at such a harrowing time is wrong.
We disagree with the suggestion that such claims do not fall within the objects of
the legislation and are largely outside the control of employers. In fact, such claims
can only be made where the death is occasioned by some negligence on the part of
the employer. We note that this proposed change would mean that New South

Wales is the only state where such claims could not be made.™

No reasonable person could deny that the sudden death of a loved partner or

parent would not have a devastating and debilitating impact. The recent death of

'° NSW Workers Compensation Scheme Issues Paper, Appendix 3 - Comparison with Other
Australian Jurisdictions, p.1.
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Bob Fenwick at Bloomfield Hospital and the rape, murder and decapitation of nurse

Sandra Hoare at Walgett are examples of such frauma.

The Association understands that the number of nervous shock claims is miniscule
and thus, prohibiting them is unlikely to have a significant affect on the alleged

deficit.

4. Simplification of the definition of pre-injury earnings and adjustments of pre-

injury earnings

The Association is not opposed to the calculation of pre-injury earnings being based
upon a worker’s entire remuneration including base wages, overtime and penalty
rates. However, we only support such a move if the worker in question has not

been paid below any applicable industrial instruments.

Whilst on page 24 the Issues Paper appears to propose that weekly payments
should be aligned to actual pre-injury earnings, on page 16 it also cites with
approval the Victorian scheme which calculates average earnings on the basis of
ordinary working hours only. If the Government intends to adopt the Victorian
model, this would be vigorously opposed by the Association. Nurses, midwives and
nursing assistants work around the clock and it would unfairly disadvantage these
workers if weekly compensation levels did not take account of penalty rates and

overtime payments.
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5. Incapacity payments-total capacity

The Association is opposed to the impaosition of an eatlier ‘step down’ for the

following reasons;

o We disagree with the suggestion that reducing benefits in this way will
encourage workers to return to work earlier, increase their hours or increase
their scope of duty.

¢ In this regard the Issues Paper presumes that the obstacle to a return to
work is a worker's own laziness or fraud, rather than the injury itself or the
recalcitrance of employers.

o With regards to this matter the Government is proposing to harmonise the
New South Wales system with a minority of other jurisdictions (ie Victoria,
South Australia and Western Australia). The majority of other jurisdictions
however, do not have such restrictions (ie Queensland, Tasmania, the
Northern Territory, the Australian Capital Territory and the Commonwealth).

¢ Such a change would risk forcing injured workers to return to work too soon.
The likely result would then be an increase in re-injuries and further strain on

the workers compensation scheme.

The Association believes the Government should instead adopt measures designed

to compel employers to provide suitable work to injured workers as outlined earlier

in this submission.
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6. [ncapacity payments-partial capacity

The Association is opposed to the imposition of financial disincentives of the kind

outlined in the Issues Paper for the following reasons;

» We disagree with the suggestion that reducing benefits in this way will
encourage workers to return to work earlier, increase their hours or increase
their scope of duty.

¢ In this regard the Issues Paper presumes that the obstacle to a return to
work is a worker’'s own laziness or fraud, rather than the injury itself or the
recalcitrance of employers.

o With regards to this matter the Government is proposing to harmonise the
New South Wales system with a minority of other jurisdictions (ie Victoria and
South Australia). The majority of other jurisdictions however, do not have
such restrictions.

¢ Such a change would risk forcing injured workers to return to work too soon.
The likely result would then be an increase in re-injuries and further strain on

the workers compensation scheme.

The Association believes the Government should instead adopt measures designed

to compel employers to provide suitable work fo injured workers as outlined earlier

in this submission.
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7. Work Capacity Testing

This Association is opposed to this proposal. The current scheme already obliges
workers 1o undergo a large number of medical examinations. We oppose the
imposition of further such burdens on workers when employers continue to be taken
at their word as to their ability to offer suitable work. Furthermore, we are
concerned that work capacity testing will be seen and used as an opportunity by

insurers to find an excuse to cease payments.

However, if work capacity testing is adopted, the Association believes it must be
accompanied by the testing of the relevant employer’s (if the worker remains
employed) capacity to provide suitable work. Employers should then be compelled
to offer any suitable work to the injured worker. In this regard we rely upon the
submissions and recommendations set out earlier in this submission. Furthermore,
if Work Capacity Testing is adopted, we would recommend that such testing be
conducted by a properly qualified and independent person. Further, we believe
such testing should involve a functional assessment in the workplace with the active
involvement of the injured worker. 1t is the Association’s experience that functional
assessments in the workplace are the most reliablé way to determine whether a
waorker is able to perform certain tasks. Assessments done outside of the
workplace are often unreliable because the assessor can only rely upon a

description of the work in question.

The Association is opposed to weekly benefits ceasing after a certain period for

workers with a work capacity for the following reasons;
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+ We disagree with the suggestion that reducing benefits in this way will
encourage workers to return to work earlier, increase their hours or increase
their scope of duty.

¢ In this regard the Issues Paper presumes that the obstacle to a return to
work is a worker's own laziness or fraud, rather than the injury itself or the
recalcitrance of employers.

* Such a proposal effectively imposes a penalty on injured workers with a work
capacity if they are not suitably employed. There is no recognition however,
of the fact that it is extremely difficult for an injured worker to either convince
their existing employer to provide suitable work, or to find work with a new.
employer. In short, the proposal forces workers to pay the price for a market
failure.

s The proposal will disadvantage the most severely injured and vulnerable
workers. [t will effectively mean that these workers are forced to rely upon
welfare payments (if applicable) as a result of their weekly benefits ceasing.

s Such a change would risk forcing injured workers to return to work too soon.
The likely result would then be an increase in re-injuries and further strain on

the workers compensation scheme.

8. Cap weekly payment duration

The Association is opposed to this proposal for the following reasons;
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We disagree with the suggestion that reducing benefits in this way will
encourage workers to return to work earlier, increase their hours or increase
their scope of duty.

In this regard the Issues Paper presumes that the obstacle to a return to
work is a worker’s own laziness or fraud, rather than the injury itself or the
recalcitrance of employers.

Such a proposal effectively imposes a penalty on injured workers with a work
capacity if they are not suitably employed. There is no recognition however,
of the fact that it is extremely difficult for an injured worker to either convince
their existing employer to provide suitable work, or to find work with a new
employer. |n short, the proposal forces workers to pay the price for a market
failure.

The proposal will disadvantage the most severely injured and vuinerable
workers. [t will effectively mean that these workers are forced to rely upon
welfare payments (if applicable) as a result of their weekly benefits ceasing.
Such a change would risk forcing injured workers to return to work too soon.
The likely result would then be an increase in re-injuries and further strain on

the workers compensation scheme.

. Remove “pain and suffering” as separate category of compensation

The Association is opposed to this proposal. The proposal would mean that there is

no subjective or individualised component to the determination of lump sum

compensation. The same kind of workplace injury can have different affects on

different individuals. For example, an office worker who severs a finger is unlikely
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to incur the same levels of pain and suffering than a professional pianist. Indeed,
nurses, midwives and nursing assistants generally consider their occupation to be a
calling, rather than a job. Consequently, an injury which prevents them from
pursuing that calling can have a devastating impact for which they should be
appropriately compensated. Adopting a ‘one size fits all’ approach to the concept of
pain and suffering will mean that compensation is not tailored to the suffering and

loss of the individual worker.

10. Only one claim can be made for whole person impairment

The Association is opposed to this proposal. The Issues Paper completely ignores
the reality that injuries and illnesses are often fluid and unpredictable. The
presumption is made that there is a single and predictable point in time at which an
injury will not get any worse. Many injuries however, lead to a degenerative
process, the consequences of which cannot be foreseen. In other words, even the

most highly skilled medical practitioner does not have a crystal ball.

The proposal would force injured workers to languish for long periods before
obtaining lump sum compensation. [n addition, the proposal would mean that
where an unexpected deterioration occurs, the worker would be denied
compensation. We note that this change would mean New South Wales is one of

only two jurisdictions which severely limit the number of claims in this way."’

" NSW Workers Compensation Scheme Issues Paper, Appendix 3 - Comparison with Other
Australian Jurisdictions, p.4.
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The Association rejects the claim that workers are making fraudulent or
exaggerated claims to meet thresholds. The Issues Paper has not produced any

evidence to support such a serious claim.

Finally, the Association questions the financial advantage of this proposal given that
the liability attributable to lump sum claims as set out in the Issues Paper is

comparatively minimal.'?

11. One assessment of impairment for statutory lump sum, commutations and

work infury damages

The Association is unclear as to the nature of this proposal. Our understanding is
that the Approved Medical Specialist system within the workers compensation

scheme already provides a single assessment of the kind proposed.

If the intention is to limit an injured worker's access to medical examinations where
they have suffered injuries to more than one body system, the Association would be
opposed to this proposal as it presumes that medical practitioners do not make
mistakes. In our view, the focus of the workers compensation system should be on
obtaining an accurate assessment of a worker's condition. Such a change would
disadvantage the most seriously injured workers. For example, a worker who
suffers a severe back injury and who aiso suffers bowel and bladder dysfunction as
a result, would be required to choose between an orthopaedic or a neurological

assessment to determine impairment.

' NSW Workers Compensation Scheme Issues Paper, p.8.
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We note that this change would mean New South Wales joins Victoria as the only
jurisdictions which impose such a restriction.”® Also, the Association questions the
financial advantage of this proposal given that the liability attributable to lump sum

claims as set out in the Issues Paper is comparatively minimal.'*

12. Strengthen work injury damages

The Association is opposed to extending the application of the Civil Liability Act
2002 (NSW) to work injury damages. In our view, the Civil Liability Act 2002 (NSW)
came about as a result of a concerted campaign by the insurance lobby to hinder
the ability of injured people to receive proper and fair compensation. This
legislation turned the common law of negligence on its head in a manner specifically
designed to benefit insurers and defendants (see for example, the restrictions on
the ability of injured persons to claim damages under Parts 2 and 3 of the

legislation).

Extending the application of this legislation to work injury damages will severely
disadvantage injured workers. We note that if this change is adopted, New South
Wales will be the only jurisdiction which would have extended the application of

such legislation to work injury damages.®

One of the original aims of the Civil Liability Act 2002 (NSW) was to supposedly

promote individual responsibility to avoid injury. However, the notion of individual

3 NSW Workers Compensation Scheme Issues Paper, Appendix 3 - Comparison with Other
Australlan Jurisdictions, p.4.

* NSW Workers Compensation Scheme lssues Paper, p.8.
' NSW Workers Compensation Scheme Issues Paper, Appendix 3 - Comparison with Other
Australian Jurisdictions, p.5.
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responsibility does not sit easily within an employment context. At its heart the
workplace is characterised by master-servant relationships, wherein the employer
has control over the premises, the nature of the work to be performed, how the work
is to be performed, when the work is to be performed, etc. In short, the Civil Liability
Act 2002 (NSW) was not designed for the employment context and if it is now
extended to apply to work injury damages, we believe there will be a host of

unintended and undesirable consequences.

In particular, we are concerned about the following;

o Section 5G of the Act restricts the ability of injured persons to make claims
where an activity involved an “obvious risk”. Section 5H states that a person
does not owe a duty to warn of an obvious risk. Together with section 5S of
the Act, this can mean that compensation can be reduced to nil where such a
risk is accepted. Further, section 5l states that a person is not liable in
negligence for harm suffered by another person as a result of the
materialisation of an “inherent risk”. Nurses, midwives and nursing
assistants often work in situations where there is an inherent or obvious risk.

For instance, there are obvious or inherent risks in working in;

emergency departments where all manner of persons in various states

of wellbeing present

- correctional centres or elsewhere within the criminal justice system

- disability services caring for persons who may suffer mental or
physical disabilities

- forensic hospitals which are high secure mental health facilities for

mentally ill patients who have been in contact with the criminal justice

system and high risk civil patients
69



Submission of the NSW Nurses’ Association

- mental health units including psychiatric intensive care units which
care for patients requiring acute intervention (indeed, in January 2011
a mental health nurse named Bob Fenwick was fragically killed in a
work-related incident at Bloomfield Hospital, Orange NSW after
stepping in to save a colleague in a stabbing attack)
- aged care where many residents suffer from dementia
- community care where nurses are required to attend patients’ homes
alone
Coupled with this is the fact that nurses and midwives have professional
obligations to provide care and can be held accountable where they fail to do
so0. The Association is deeply concerned that extending the Civil Liability Act
2002 (NSW) to work injury damages will mean that nurses, midwives and
nursing assistants in such areas will be denied compensation by virtue of the
fact that there is an inherent or obvious risk in the nature of the work they
perform. We are also concerned that extending the applicability of this
legislation will mean that employers are not obliged to warn employees of
“obvious risks”.
Part 5 of the Act creates special rules restricting the ability of injured people
to make claims against public authorities. In particular, section 42 effectively
provides that public authorities are to be given special consideration when
determining whether they have breached a duty of care. Sections 43 and
43A provide that where a claim is based on the breach of a statutory duty by
a public authority, an act or omission does not constitute such a breach
unless if was so unreasonable that no authority could consider it otherwise.
Section 44 provides that a public authority may not be liable for any failure to

exercise various functions such as the issuance of a license, permit or other
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authority. Section 46 provides that the fact that a public authority exercises a
function does not of itself indicate that the authority had a duty to do so.
Section 41 defines a public authority to include a public health organisation.
Hence, nurses, midwives and nursing assistants employed in the public
health system will have inferior rights to claim damages by virtue only of the

fact that their employer is a public authority.

By virtue of these provisions, extending the applicability of the Civil Liability Act
2002 (NSW) will mean that nurses, midwives and nursing assistants have less of a

right to claim for workplace injuries than other workers.

13. Cap medical coverage duration

The Association is opposed to this proposal. It is nonsensical for a workers
compensation scheme which is designed in part to assist workers to return to work
or maintain a level of function, to impose limitations on the compensation for
medical treatment which may help workers become fit or maintain function. Such a
change would increase the burden on Medicare and shift the cost of workplace
injuries to the Commonwealth taxpayer. Furthermore, if this proposal were adopted
the Government would effectively harmonise the New South Wales system with a
minority of other jurisdictions (ie Victoria, Tasmania and Queensland). All other

jurisdictions however, do not have such restrictions.
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14. Strengthen regulatory framework for health providers

The Association is opposed to this proposal. In our view, medical benefits should
encompass both medical and therapeutic treatments designed to both assist
recovery and to minimise pain for workers who, through no fault of their own, do not
recover. As well, many injured workers need pain management to both return to
work and remain in work. We do not believe that medical benefits should be denied
for workers who are either unable to return to work, or who need treatment to
alleviate pain and remain in work. Furthermore, we are concerned by the use of the
term “dependency’ in the Issues Paper. [n our view, such terminology is indicative
of a presumption that the obstacle to a return to work is a worker's own laziness or

fraud, rather than the injury itself or the recalcitrance of employers.

16. Targeted Commutation

The Association supports this proposal if the commutations result in fair
compensation for workers. In our experience, the overwhelming majority of injured
workers wish get out of the workers compensation system and take control of their
lives. We believe that such commutations would massively reduce the alleged
deficit within the workers compensation scheme. Indeed, we urge the Committee to
adopt this recommendation along with the Association’s recommendations designed
to force employers to provide suitable work (see earlier in this submission), as the
only changes to the current system. Together, these changes alone would save the

scheme a significant amount.
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If targeted commutations are adopted however, we would urge the Government to

separately examine and publicly release the savings associated with this change.

16. Exclusion of strokes/heart aftack unless work a significant contributor

The Association understands that under the current scheme strokes and heart
attacks are only compensable if work is a substantial contributing factor. The
Association is opposed to any further restriction on such benefits. Work related
stress is a major problem for the modern workforce and can be a major contributor
to the incidence of strokes and heart attacks. The Issues Paper has cited no
evidence for the assertion that the causation of strokes and heart attacks are not
normally associated with workplace injuries. Before depriving New South Wales
workers of access fo compensation for such events, we believe that cogent

evidence should be provided.

In addition, the Association understands that the number of such claims is miniscule

and the change is unlikely to have a significant affect upon the alleged deficit.

Finally, nurses, midwives and nursing assistants work in extremely stressful
environments and often have erratic rosters which can affect sleep patterns and
stress levels. Indeed, there is significant scientific evidence with links night duty
with cardiac and cerebral vascular disease. Accordingly, this proposal would

disproportionately disadvantage such workers.
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Conclusion

The Association opposes any attempt to restrict or limit workers compensation
benefits in this state. We reject the implicit assumption of the Government that the
alleged deficit within the scheme is attributable to the laziness or fraud of injured
workers. Rather, we say the main problem with the current workers compensation
scheme is the recalcitrance of employers and the inability of insurers to ensure
injured workers are provided with suitable work. We believe that strong reforms
designed to compel employers to provide suitable work would significantly address

any alleged deficit within the scheme.

The Association also believes that any attempts to deprive injured workers of
benefits should not be examined in isolation. Rather, such reforms should be
considered in the context of other attacks by this Government on the rights of

working people. In particular, we draw the Committee’s attention to;

i. the codification of the NSW Government’'s Wages Policy within industrial
legislation meaning that the Industrial Relations Commission of NSW is
unable to award pay rises for public sector employees which are not
consistent with Government policy, and

ii. the Government’s consideration of a proposal within the NSW Commission of
Audit Interim Report on Public Sector Management to remove staffing

arrangements clauses such as nurse to patient ratios from industrial awards.

With regards to paragraph (i), in our view it is hypocritical for a Government to claim

that cuts to workers compensation benefits will encourage injured workers to return
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. to work, whilst simultaneously implementing policies des'igned to prevent or restrict
wage rises. If the New South Wales Government genUiner wishes 10 encourage
injured workers to return to work, it would be 'advocating and ‘facilitatinrg fair wage

rises for New South Wales workers generally.

With regards to paragraph (ii), in our view the New South Wales Government

should carefully consider the fact that the removal of nurse to patient ratios from the
.Public Health System Nurses’ and Midwives’ (Staté) Award will cause the workloads
-of'nurses, midwives and nursing assistants to increase dramatically. This will then
inevitably result in more‘workplace injuries and greater stress on the w_ro'rkers

compensation system.

We thank the Committee for the opportunity to make this submission.

Brett Holmes

General Secretary
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