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111...   EEEXXXEEECCCUUUTTTIIIVVVEEE   SSSUUUMMMMMMAAARRRYYY   
 

1.0.1 The SDA makes this supplementary submission to assist the Committee in its 
deliberations and, in particular, to address matters of significant public interest 
which have transpired subsequent to the closing of submissions, to clarify some 
matters raised in its primary submission and to provide further recent examples 
of the impact of the Commonwealth WorkChoices legislation on the most 
vulnerable classes of NSW workers. 

 
1.0.2 Due to considerable publicity surrounding the infamous Spotlight Australian 

Workplace Agreement, the SDA submits further analysis of that particular 
Agreement.  This supplementary submission provides: 

 
♦ A detailed comparison of the weekly wages payable under the Spotlight 

AWA in comparison to the Shop Employees’ (State) Award (NSW) for 
different employment categories and roster patterns; and 

 
♦ A rebuttal of the misleading claims made by the Federal Government 

regarding the creation of 38 new jobs in Western Sydney attributable to 
the introduction of the WorkChoices legislation. 

 
1.0.3 A recently published Organisation for Economic Co-operation and Development 

(OECD) report, “OECD Employment Outlook 2006 – Boosting Jobs and 
Incomes”, reinforces the SDA’s primary submission that the Commonwealth 
Government’s economic foundation for WorkChoices is flawed.  The report 
comprehensively debunks the Federal Government’s assertion that these 
extreme laws are likely to provide any significant employment benefits for 
Australian economy.  The OECD report makes the following findings: 

 
♦ There is no significant correlation between unemployment and 

comprehensive employment protection legislation (unfair dismissal laws); 
 

♦ The level of the minimum wage has no significant direct impact on 
unemployment; and 

 
♦ Where wage bargaining is highly centralised (as opposed to individual 

bargaining arrangements such as Australian Workplace Agreements) this 
significantly reduces unemployment. 

 
1.0.4 The WorkChoices transitional arrangements for NSW award employees, 

relegated to the federal jurisdiction by virtue of their employment by 
constitutional corporations, described in the legislation as Notional Agreements 
Preserving State Awards are complex and ambiguous.  As a result, whilst the 
SDA maintains the clear effect of these arrangements is to gut, freeze, export 
and dispose of existing minimum NSW award conditions within three years, it is 
debatable whether the current regulations remove some of the existing award 
conditions suggested in the SDA submission.  The Regulations’ treatment of the 
term “prohibited content” in two different contexts may be interpreted to suggest 
that much of the content which is prohibited in workplace agreements made 
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under the legislation is not, however, currently prohibited for the purposes of 
Notional Agreements Preserving State Awards under the same legislation. 

 
1.0.5 WorkChoices operates to strip away the unfair dismissal rights of NSW workers.  

For many NSW workers, no alternative legal avenue is now available to remedy 
the injustice of harsh, unjust or unreasonable termination.  For others the 
pathway to justice is prohibitively complex and costly.  The SDA is currently 
investigating and pursuing three of such matters, which would have been 
promptly, fairly and efficiently handled by the NSW Industrial Relations 
Commission as unfair dismissal claims without the interference of the 
WorkChoices legislation.  These matters, which relate to dismissal due to 
alleged unlawful grounds or freedom of association breaches, highlight the gross 
prejudice of the Commonwealth’s legislation against employees without the 
means and resources to defend their interests. 

 
 



 - 5 - 

 

222...   SSSPPPOOOTTTLLLIIIGGGHHHTTT   AAAUUUSSSTTTRRRAAALLLIIIAAANNN   WWWOOORRRKKKPPPLLLAAACCCEEE   AAAGGGRRREEEEEEMMMEEENNNTTT   
 

2.0.1 On 22 May 2006, the SDA was provided a copy of one of the first Australian 
Workplace Agreements drafted and proposed under the Commonwealth 
WorkChoices legislation – the “Spotlight Pty Ltd Australian Workplace 
Agreement – Retail Non-Salary” (the “Spotlight AWA”).  The Spotlight AWA 
appears to comply with the Federal Government’s minimum standards for the 
making of workplace agreements under WorkChoices. 

 
2.0.2 A complete copy of the Agreement in conjunction with a statement made by Mrs 

Annette Harris, an employee of Spotlight Coffs Harbour, is attached at Annexure 
“J” of the SDA submission of 26 May 2006. 

 
2.0.3 Since that time, there has been considerable public debate surrounding the 

significance of this Agreement.  The SDA submits that a number of matters 
warrant the Committee’s attention arising from this debate, including: 

 
♦ A detailed comparison of the weekly wages payable under the Spotlight 

AWA in comparison to the Shop Employees’ (State) Award (NSW) for 
different employment categories and roster patterns; and 

 
♦ A rebuttal of misleading claims made by the Federal Government 

regarding the creation of 38 new jobs in Western Sydney due to the 
introduction of the WorkChoices legislation. 

 

2.1 THE REDUCTION IN EARNINGS 
 

2.1.1 The SDA surveyed a random selection of its members working in Spotlight 
stores on Monday, 19 June 2006.  All members who participated in the survey 
currently remain employed on terms and conditions in accordance with the Shop 
Employees’ (State) Award (NSW). 

 
2.1.2 In each case surveyed the Spotlight employee would be worse off under the 

terms and conditions of the Spotlight AWA in comparison to their existing award 
conditions of employment for their current employment status and their pattern 
of working hours over the last roster cycle (week or fortnight).  In all instances 
the employees surveyed were women. 

 
2.1.3 Attached at Annexure “A” are the spreadsheet calculations for three such cases 

based on hours worked over the last week / fortnight. 
 

2.1.4 In the first case, a full-time Spotlight employee working in Western Sydney 
would be: 

 
¾ $20.57 per week worse off on the Spotlight AWA; 
¾ Earn 4.14% less per annum on the Spotlight AWA; and 
¾ Earn $1,329.66 less over the next 12 months working the current roster 

on the Spotlight AWA. 
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2.1.5 In the second case, a part-time Spotlight employee working in Western Sydney 

would be: 
 

¾ $17.84 per week worse off on the Spotlight AWA; 
¾ Earn 4.47% less per annum on the Spotlight AWA; and 
¾ Earn $1,119.06 less over the next 12 months working the current roster 

on the Spotlight AWA. 
 

2.1.6 In the third case, a part-time Spotlight employee working in regional NSW would 
be: 

 
¾ $71.52 per week worse off on the Spotlight AWA; 
¾ Earn 16.85% less per annum on the Spotlight AWA; and 
¾ Earn $3,530.82 less over the next 12 months working the current roster 

on the Spotlight AWA. 
 

2.1.7 The Spotlight AWA also provides the employer with the unfettered discretion to 
change and / or reduce part-time hours of work.  No minimum weekly hours of 
work are guaranteed for part-time employment under the terms of the AWA in 
contrast to the Shop Employees’ (State) Award which provides a minimum 12 
hours per week for part-time employees working in general shops. 

 
2.1.8 Clause 8.5 of the Spotlight AWA provides: 

 
“Part time employees 
 
8.5 You will normally work less than an average, over a 6 week cycle, of 38 hours 
per week provided that at times you may be required to work up to or more than 
38 hours in a week.” 

 
2.1.9 Clause 4(A)(b) of the Shop Employees’ (State) Award provides: 

 
“4. Part-time Employees 

 
(A) General Shops – 

 
(b) Ordinary hours of work, exclusive of meal times, shall be the same as 

those prescribed for full-time employees but shall not in any case be 
less than three hours work per day nor less than 12 hours work per 
week nor more than 30 hours work per week.” 

 
2.1.10 It is clear that the terms of the Spotlight AWA provide the employer with the 

flexibility to reduce a part-time employee’s hours of work to a single three hour 
shift per six week cycle. 

 
2.1.11 Without touching upon further economic losses caused by the removal of 

conditions of employment such as rest pauses, penalty rates, annual leave 
loading and the consequential reduction in superannuation earnings, an 
employee receiving minimum part-time hours under the Award would suffer the 
following reduction in earnings under the terms of the Spotlight AWA if applied to 
its maximum extent: 
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 Shop Employees’ (State) Award Spotlight AWA 

Minimum part-time hours 12 hours per week @ $14.28 per 
hour x 6 weeks 

3 hours (once in the 6 week cycle) 
@ $14.30 per hour 

Earnings over 6 weeks $1,028.16 $42.90 

Average weekly wage $171.36 $7.15 

Loss of earnings - - $164.21 

 
2.1.12 The Spotlight AWA provides such an extraordinary degree of “downward 

flexibility” that any part-time Spotlight employee may suffer a $164.21 wage cut 
per week compared to the minimum enforceable conditions of the Award based 
solely on the minimum ordinary hourly rates of each instrument. 

 
2.1.13 The SDA submits that the Spotlight AWA depicts the absurdity of the extreme 

and punitive deregulation implemented by the Commonwealth’s legislation, as 
the figures above demonstrate. 

 
2.1.14 The Committee should also note that the Spotlight AWA provides no monetary 

compensation for the loss of the award entitlement to paid 10 minute rest 
pauses after 4 hours work.  Spotlight employees working under the AWA may 
be required to work through times when they were previously entitled to take a 
paid break.  As such, the Spotlight AWA extracts the following additional 
monetary benefit from employees bound by its terms: 

 
Employment 

Status 
Hours Paid Rest 

Breaks per 
week 

Paid Rest Breaks 
per annum 
(excepting 

periods of A/L 
and S/L) 

Monetary 
entitlement 
foregone 

(at ordinary 
rates of pay) 

Monetary 
entitlement 
foregone 

(at overtime 
rates of pay) 

Full-time 5 shifts per 
week @ 7.6 
hours per shift 

5 x 10 minutes 5 x 46 x 10 
minutes = 38.3 
hours 

- $547.40 
per annum 

- $821.10 per 
annum 

5 shifts per 
week @ 6 
hours per shift 

5 x 10 minutes 5 x 46 x 10 
minutes = 38.3 
hours 

- $547.40 
per annum 

- $821.10 per 
annum 

4 shifts per 
week @ 5 
hours per shift 

4 x 10 minutes 4 x 46 x 10 
minutes = 30.7 
hours 

- $437.92 
per annum 

- $656.88 per 
annum 

Part-time 

3 shifts per 
week @ 5 
hours per shift 

3 x 10 minutes 3 x 46 x 10 
minutes = 23 
hours 

- $328.44 
per annum 

- $492.66 per 
annum 

 
2.1.15 By removing the entitlement to a paid ten minute rest pause, the Spotlight AWA 

requires that every full-time and every part-time employees working 5 shifts per 
week of more than 4 hours each week is required to perform work for an 
additional week (38 hours) every year without any monetary compensation. 

 
2.1.16 The SDA submits that the preceding analysis reveals that the Spotlight AWA 

has been crafted to remove and reduce fair and decent working conditions of the 
low paid, women and the workers of Western Sydney and regional New South 
Wales. 
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2.2 CLAIMS OF INCREASED EMPLOYMENT 
 

2.2.1 On 30 May 2006, the Prime Minister John Howard claimed in Parliament: 
 

“Spotlight has, I am told, opened a new store at Mount Druitt in Western Sydney.  
The unemployment rate in Mount Druitt is over 10 per cent.  I am further informed 
that 38 of the 40 new staff employed on AWAs in Spotlight at Mount Druitt in 
Western Sydney were previously unemployed.  In other words, there are 38 
people who are better off … As a result of our policy, 38 people in Mount Druitt 
have been given the chance of a job and they are $338 a week better off.”1 

 
2.2.2 The SDA rejects this claim as false and misleading. 
 
2.2.3 No new jobs have been created as a result of the Federal Government’s policy. 

 
2.2.4 The new store in Mount Druitt that the Federal Government points to as creating 

new jobs was planned, and applications made for its approval, before the 
announcement of the WorkChoices legislation last year. 

 
2.2.5 Blacktown City Council documents, attached at Annexure “B”, obtained under 

freedom of information demonstrate that the application for the new Spotlight 
Mount Druitt store was made on 27 September 2005 by Progetto Design Pty Ltd 
and lodged with Blacktown City Council on Thursday, 6 October 2005.  The 
Prime Minster announced the WorkChoices package on Sunday, 9 October 
2005, three days after the application for the Spotlight Mount Druitt store was 
lodged.  The actual WorkChoices legislation was not introduced into Parliament 
until Wednesday, 2 November 2005, a further 27 days after the application for 
the Spotlight Mount Druitt store was lodged. 

 
2.2.6 The business decision made by Spotlight to open for trade at Mount Druitt not 

only preceded the commencement of the WorkChoices legislation on 27 March 
2006 but even preceded the Federal Government’s release of the details of the 
legislation on 9 October 2005. 

 
2.2.7 The Prime Minister’s assertion that the Mount Druitt Spotlight jobs were a direct 

result of the Federal Government’s policy simply does not stand up to scrutiny. 
 

2.2.8 The SDA submits that the capacity to reduce the wages and conditions of 
Spotlight Mount Druitt employees under WorkChoices was simply a windfall for 
the employer bestowed by the Federal Government. 

 
2.2.9 In contrast, the SDA can point to over 500 jobs in Mount Druitt in union shops 

with fair wages and conditions (see attached Annexure “C”).  Providing 
employment opportunities does not and should not depend upon reducing 
wages and conditions of employment. 

                                            
1 House of Representatives Hansard, Tuesday 30 May 2006, page 8. 
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333...   OOOEEECCCDDD   RRREEEPPPOOORRRTTT   
 

3.0.1 On 13 June 2006 the Organisation for Economic Co-operation and Development 
(OECD) released a report, “OECD Employment Outlook 2006 – Boosting Jobs 
and Incomes”.  The report rebuffs the Federal Government’s employment case 
for the WorkChoices reforms. 

 
3.0.2 On 2 November 2005, the Minister for Workplace Relations, the Hon. Kevin 

Andrews MP, said: 
 

“WorkChoices is not simply about raising the living standards of those Australians 
in jobs.  It is also about getting more Australians into jobs …”2 

 
3.0.3 The Prime Minister has also ascribed to the theory that WorkChoices ensures 

more Australians have the opportunity to be employed: 
 

“Like my friend Tony Blair, I believe fairness in the workplace starts with the 
chance of a job.”3 

 
3.0.4 In essence the Federal Government has consistently asserted that the 

WorkChoices legislation is necessary to further reduce unemployment. 
 

3.0.5 The OECD has found, however, that employment protection legislation, fair and 
reasonable minimum wages and highly centralised wage bargaining do not have 
a significant negative impact on employment.  The OECD report challenges the 
economic foundation of the Federal Government’s WorkChoices reforms, which 
abolish employment protection legislation for all Australians, implicitly 
discourage further minimum wage increases and encourage individual 
bargaining in the guise of Australian Workplace Agreements at the expense of 
collective bargaining.  The SDA, therefore, enthusiastically conveys these 
findings from the OECD report as detailed by Ross Gittins in the Sydney 
Morning Herald on Saturday, 17 June 2006: 

 
“But with the publication of its annual Employment Outlook this week, [the OECD 
has] been obliged to reformulate its policy recommendations following a new 
empirical analysis that takes into account "recent advances in both theory and 
empirical methodology". 
 
The new study examines the performance of 20 OECD economies over the 20 
years to 2003. It finds that changes in policies and labour-market institutions 
explain almost two-thirds of the changes in unemployment that aren't explained 
merely by the ups and downs of the business cycle. 
 
Its first concession is that it can find no significant correlation between 
unemployment and the stringency of employment protection legislation - which, in 
our case, took the form of the unfair dismissal laws largely dismantled by 
WorkChoices. 

                                            
2 Hon Kevin Andrews MP, Commonwealth Parliamentary Debates, 2/11/05, p 12. 
3 House of Representatives Hansard, Tuesday 30 May 2006, page 8. 
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It says recent developments in economic theory predict that lay-off regulations 
tend to affect the distribution of unemployment (that is, who cops a bullet) rather 
than its level. 
 
Its next jaw-dropper is that it can identify "no significant direct impact of the level 
of the minimum wage on unemployment". 
 
If so, you wonder how the efforts of our new Fair Pay Commission are going to 
make much difference to joblessness, despite its undoubted ability to cause 
minimum wages to grow by less than they otherwise would have … 
 
If those findings surprise you, wait till you hear this. The study finds that, where 
wage bargaining is highly centralised, this significantly reduces unemployment. 
 
Come to think of it, that finding's consistent with our own experience. In the early 
years of the Hawke government's Accord with the union movement, real wages 
declined and unemployment fell sharply. 
 
Under the Howard Government's anti-union approach to wage fixing, real wages 
have grown steadily, but progress in reducing unemployment was slow. 
 
But if so many of Mr Howard's hobby horses don't help to reduce unemployment, 
what does?”4 

 
3.0.6 The SDA supports the principle that Government has a responsibility to promote 

policies and frame laws that improve the opportunities for the unemployed to 
find productive and fulfilling work.  Nevertheless, it submits that such policies 
should not be pursued at the expense of fair and decent wages and conditions 
of employment.  Fair and decent labour laws do not need to be sacrificed at the 
altar of economic productivity and increased employment.  As detailed in the 
OECD report there is no credible economic evidence to support the Federal 
Government’s conviction that both cannot be simultaneously accommodated. 

 
3.0.7 The Federal Government’s flimsy economic arguments in support of the reforms 

have been debunked.  Mr Gittins, once more, eloquently puts the case: 
 

“In particular, don't fall for the laughable proposition that the introduction of 
Australian Workplace Agreements (which in nine years have spread to just 2.5 
per cent of employees) accounts for most of the gains we've enjoyed.”5 

                                            
4 “Labour Market Reform’s Only a Small part of the Story”, SMH, Saturday 17 June 2006. 
5 Ibid 
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444...   TTTRRRAAANNNSSSIIITTTIIIOOONNNAAALLL   AAARRRRRRAAANNNGGGEEEMMMEEENNNTTTSSS   
 

4.0.1 Due to the lack of consultation exercised by the Federal Government in 
formulating and drafting the WorkChoices legislation and its regulations and due 
to their unnecessary complexity, the SDA amends its primary submission at 
paragraph 4.5.6 in relation to the prohibited matter in Notional Agreements 
Preserving State Awards.  It is arguable that the prohibited content referred to in 
that paragraph only relates to workplace agreements, as distinct from Notional 
Agreements Preserving State Awards. 

 
4.0.2 Relevantly, the Workplace Relations Regulations 2006 provide: 

 
“Division 7.1 – Prohibited content under section 356 of the Act 

 
Subdivision A – Preliminary 

 
REGULATION 8.4 PURPOSE OF DIVISION 

 
8.4 This Part specifies the matters that under section 356 of the Act are matters 

that are prohibited content for the purposes of the Act. 
 

Subdivision B – Various matters that are prohibited content 
 

REGULATION 8.5 VARIOUS MATTERS 
 

8.5(1) [Matters that are prohibited] 
 

A term of a workplace agreement is prohibited content to the extent that it deals with the 
following:  

 
(a) deductions from the pay or wages of an employee bound by the agreement of 

trade union membership subscriptions or dues; 
(b) the provision of payroll deduction facilities for the subscriptions or dues referred 

to in paragraph (a); 
(c) employees bound by the agreement receiving leave to attend training (however 

described) provided by a trade union; 
(d) employees bound by the agreement receiving paid leave to attend meetings 

(however described) conducted by or made up of trade union members; 
(e) the renegotiation of a workplace agreement; 
(f) the rights of an organisation of employers or employees to participate in, or 

represent an employer or employee bound by the agreement in, the whole or 
part of a dispute settling procedure, unless the organisation is the 
representative of the employer's or employee's choice; 

(g) the rights of an official of an organisation of employers or employees to enter 
the premises of the employer bound by the agreement; 

(h) restrictions on the engagement of independent contractors and requirements 
relating to the conditions of their engagement; 

(i) restrictions on the engagement of labour hire workers, and requirements 
relating to the conditions of their engagement, imposed on an entity or person 
for whom the labour hire worker performs work under a contract with a labour 
hire agency; 
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(j) the forgoing of annual leave credited to an employee bound by the agreement 
otherwise than in accordance with the Act; 

(k) the provision of information about employees bound by the agreement to a 
trade union, or a member acting in a representative capacity, officer, or 
employee of a trade union, unless provision of that information is required or 
authorised by law. 

 
8.5(2) Terms that encourage or discourage union membership 

 
A term of a workplace agreement is prohibited content to the extent that it: 

 
(a) directly or indirectly requires a person bound by the agreement: 

 
(i) to encourage another person bound by the agreement to become, or 

remain, a member of an industrial association; or 
(ii) to discourage another person bound by the agreement from becoming, 

or remaining, a member of an industrial association; or 
 

(b)  requires a person bound by the agreement to indicate support, or lack of 
support, for persons bound by the agreement being members of an industrial 
association. 

 
8.5(3) Terms allowing for industrial action 

 
A term of a workplace agreement is prohibited content to the extent that it permits a 
person bound by the agreement to engage in or organise industrial action. 

 
8.5(4) [Terms dealing with disclosure of details of workplace agreement] 

 
A term of a workplace agreement is prohibited content to the extent that it prohibits or 
restricts disclosure of details of the workplace agreement by a person bound by the 
agreement. 

 
8.5(5) Terms providing for remedies for unfair dismissal 

 
A term of a workplace agreement is prohibited content to the extent that it confers a 
right or remedy in relation to the termination of employment of an employee bound by 
the agreement for a reason that is harsh, unjust or unreasonable. 

 
8.5(6) [Performance-management process terms not prohibited content] 

 
To avoid doubt, a term is not prohibited content under subregulation (5) to the extent 
that it provides a process for managing an employee's performance or conduct. 

 
8.5(7) Objectionable provisions 

 
A term of a workplace agreement is prohibited content to the extent that it is an 
objectionable provision within the meaning of the Act.  

 
8.5(8) Term concerning AWA 

 
A term of a workplace agreement is prohibited content to the extent that it directly or 
indirectly restricts the ability of a person bound by the agreement to offer, negotiate or 
enter into an AWA. 

 
8.5(9) Meaning of terms 
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In paragraph (1)(i): 
 

labour hire agency means an entity or a person who conducts a business that 
includes the employment or engagement of workers for the purpose of supplying those 
workers to another entity or person under a contract with that other entity or person. 

 
labour hire worker means a person:  

 
(a) who: 

 
(i) is employed by a labour hire agency; or 
(ii) is engaged by a labour hire agency as an independent contractor; and 

 
(b) who performs work for another entity or person under a contract between that entity 

or person and the labour hire agency. 
 

REGULATION 8.6 DISCRIMINATORY TERMS 
 

8.6(1) [Discriminatory terms prohibited content] 
 

A term of a workplace agreement is prohibited content to the extent that it discriminates 
against an employee, who is bound by the agreement, because of, or for reasons 
including, race, colour, sex, sexual preference, age, physical or mental disability, marital 
status, family responsibilities, pregnancy, religion, political opinion, national extraction 
or social origin. 

 
8.6(2) [Exceptions] 

 
For the purposes of subregulation (1), a provision of an agreement does not 
discriminate against an employee or class of employees merely because:  

 
(a) it provides for a rate or rates of pay that comply with a rate or rates of pay that 

are contained in the Australian Pay and Classification Scale or a special 
Federal Minimum Wage that would otherwise apply to the employee or class of 
employees; or 

(b) it discriminates, in respect of particular employment, on the basis of the 
inherent requirements of that employment; or 

(c) it discriminates, in respect of employment as a member of the staff of an 
institution that is conducted in accordance with the teachings or beliefs of a 
particular religion or creed: 

 
(i) on the basis of those teachings or beliefs; and 
(ii) in good faith. 

 
REGULATION 8.7 MATTERS THAT DO NOT PERTAIN TO THE EMPLOYMENT 
RELATIONSHIP ARE PROHIBITED CONTENT 

 
8.7(1) [Matters not pertaining are prohibited content] 

 
Subject to subregulation (2), a term of a workplace agreement is prohibited content to 
the extent that it deals with a matter that does not pertain to the employment 
relationship. 

 
8.7(2) Exception to rule in subregulation (1) 

 
If:  
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(a) a term deals with a matter that does not pertain to the employment relationship; 
and 

(b) the matter is: 
 

(i) incidental or ancillary to a matter contained in the agreement which 
does pertain to the employment relationship; or 

(ii) a machinery matter; or 
(iii) so trivial that it should be disregarded as insignificant;then, to the extent 

that the term deals with the matter, it is not prohibited content. 
 

8.7(3) Meaning of pertains to the employment relationship 
 

In this regulation, a matter pertains to the employment relationship:  
 

(a) in the case of a collective agreement – if it pertains to the relationship between 
the employer bound by the agreement and all persons who, at any time when 
the agreement is in operation, are employed by the employer and who are 
bound by the agreement; or 

(b) in the case of an AWA – if it pertains to the relationship between the employer 
bound by the agreement and the employee bound by the agreement. 

 
Division 7.2 – Prohibited content under Schedule 8 to the Act 

 
REGULATION 8.8 PROHIBITED CONTENT 

 
8.8(1) Term preventing the making of an AWA 

 
A term of:  

 
(a) a preserved individual State agreement; or 
(b) a preserved collective State agreement; or 
(c) a notional agreement preserving State awards; 
 
is prohibited content for the purposes of clauses 9 (a preserved individual State 
agreement), 15B (a preserved collective State agreement) and 37 (a notional 
agreement preserving State awards) of Schedule 8 to the Act to the extent that it 
prevents the employer bound by the agreement from making an AWA. 

 
8.8(2) Term restricting training 

 
A term of a notional agreement preserving State awards is prohibited content for the 
purposes of clause 37 of Schedule 8 to the Act to the extent that it restricts the range or 
duration of training arrangements. 

 
8.8(3) [Definitions] 

 
In this regulation, preserved individual State agreement, preserved collective State 
agreement and notional agreement preserving State awards have the meanings 
given in Schedule 8 to the Act.” 

 
4.0.3 It is confounding that the Federal Government treats the same term “prohibited 

content” in two very distinct ways.  Ordinary NSW citizens and small business 
enterprises are entitled to ask whether this legislation is genuinely “simpler” 
given the additional complexities introduced. 
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4.0.4 The SDA submits that this additional complexity is symptomatic of the Federal 
Government’s general approach to the legislation.  That approach is simply that 
industrial parties (employers, employees and unions) cannot be trusted to 
determine what is in their own interests and to draft the content of agreements to 
reflect the agreements genuinely reached.  The prohibited content provisions 
are in effect the Government sitting at the negotiating table. 

 
This reality is contrary to the propaganda of the Federal Government which has 
continuously asserted that the legislation facilitates agreement making in the 
workplace. 

 
4.0.5 Prohibited content arrangements in workplace agreements and Notional 

Agreement Preserving State Awards simply impose the Federal Government’s 
ideology on the outcomes of genuine bargaining or arbitrated “fair and 
reasonable” conditions reached between the parties. 
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555...   JJJUUUSSSTTTIIICCCEEE   FFFOOORRR   TTTHHHEEE   UUUNNNFFFAAAIIIRRRLLLYYY   DDDIIISSSMMMIIISSSSSSEEEDDD   

 
5.0.1 WorkChoices operates to strip away the unfair dismissal rights of NSW workers. 

 
5.0.2 For many NSW workers, no alternative legal avenue is now available to remedy 

the injustice of harsh, unjust or unreasonable termination.  For others the 
pathway to justice is prohibitively complex and costly. 

 
5.0.3 The SDA is currently investigating and pursuing three of such matters, which 

would have been promptly, fairly and efficiently handled by the NSW Industrial 
Relations Commission as unfair dismissal claims absent the interference of the 
WorkChoices legislation. 

 
5.0.4 These matters, which relate to dismissal due to alleged unlawful grounds or 

freedom of association breaches, highlight to gross prejudice of the 
Commonwealth’s legislation against employees without the means and 
resources to defend their interests. 

 
5.0.5 The SDA has commenced unlawful dismissal proceedings on behalf of two 

unfairly dismissed members against their employers on the following grounds: 
 

“659(2) [Grounds on which employment must not be terminated] 
 

Except as provided by subsection (3) or (4), an employer must not terminate an 
employee's employment for any one or more of the following reasons, or for reasons 
including any one or more of the following reasons: 
 
(a) temporary absence from work because of illness or injury within the meaning of the 

regulations; 
… 
(f) race, colour, sex, sexual preference, age, physical or mental disability, marital 

status, family responsibilities, pregnancy, religion, political opinion, national 
extraction or social origin;” 

 
5.0.6 In the first instance an SDA member with 17 years at a suburban independent 

supermarket service was sacked without any reason one week after making a 
workers compensation claim having been injured in the course of work.  The 
employer has less than 101 employees and is, therefore, immune from unfair 
dismissal proceedings under the Commonwealth legislation.  A copy of Ms 
Kouzoukas’ statement to the Committee is attached at Annexure “D” detailing 
her recent experience. 

 
5.0.7 In the second case, a SDA member with 16 months casual service in a regional 

NSW independent supermarket was terminated for the purpose by replacement 
by cheaper junior labour (under the age of 21).  Once again the employer has 
less than 101 employees and is, therefore, now exempt from unfair dismissal 
proceedings. 

 
5.0.8 The third case is a matter detailed by Ms Maree Filipczuk in her own private 

submission to the Committee.  Ms Filipczuk was sacked after 4 months of 
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pursuing her minimum legal entitlements under the award, NSW industrial laws 
and superannuation entitlements.  The SDA is currently considering freedom of 
association action against the employer in the Federal Court in relation to this 
matter. 

 
5.0.9 The SDA submits that its members are better served than many others in this 

new “dog eat dog” environment where comprehensive employment protection 
legislation has been abolished for 4 million Australians.  Nevertheless, the 
Committee should consider whether the ordinary individual citizen is in any 
position to pursue federal court proceedings against employers, necessarily 
involving a considerable investment in time, money and resources compared to 
unfair dismissal proceedings to seek justice.  Conservative estimates put federal 
court proceedings to pursue an unlawful dismissal claim at a minimum of 
$30,000. 

 
5.0.10 Under WorkChocies the vast majority of unfairly sacked workers will be barred 

from commencing proceedings against their former employer and most 
unlawfully sacked workers will simply not be able to afford the process 
necessary to pursue a fair and just resolution to their dismissal. 

 
5.0.11 This is simply no choice for NSW workers and their families. 
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Part-time Western Sydney Spotlight Worker - Yearly Earnings Difference

Ordinary Total Earnings per year (52 weeks) with 4 weeks annual Leave

Shop Award Earnings AWA Earnings
Annual leave 4 weeks @ 29.5 hours @ $14.280 per hour $1,685.04 4 weeks @ 29.5 hours @ $14.300 per hour $1,687.40
17.5% annual leave loading $294.88 $0.00
Sick leave 1.6 weeks @ 29.5 hours @ $14.280 per hour $674.02 2 weeks @ 29.5 hours @ $14.300 per hour $843.70
Superannuation on leave* 9 % of $2,359.06 $212.32 9 % of $2,531.10 $227.80
Average weekly earnings over 46.4 weeks @ $477.66 per week* $22,163.42 46 weeks @ $459.82 per week** $21,151.72

Totals $25,029.68 $23,910.62

Difference $1,119.06 per annum

4.47 % lost earnings

* Average weekly earnings - see sheet 1.
** Average weekly earnings - see Sheet 1.

N.B. Superannuation on leave does not include the annual leave loading component as per the ATO 94/4 ruling on OTE.
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