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SUBMISSION TO STANDING COMMITTEE ON LAW & JUSTICE

SUPPLEMENTARY SUBMISSION OF NEW SOUTH WALES BAR ASSOCIATION
REGARDING 2012-13 MOTOR ACCIDENTS AUTHORITY ANNUAL REPORT

1.  Subsequent to providing submissions to the Standing Committee on Law and Justice
for its Twelfth Review of the exercise of the functions of the Motor Accidents
Authority (“MAA”), the New South Wales Bar Association has been invited to provide
supplementary submissions following release of the 2012-13 MAA Annual Report.

2. The contents of the Annual Report support and confirm the submissions made by the
Association:

(i)  The scheme is generally performing well and is stable.
(i)  There is no super-imposed inflation or scheme based pressure on premiums.

(iii) The only pressures on premiums come from internationally low interest rates and
the failure of the MAA to properly regulate insurer profit.

(iv) The recent performance of the NSW scheme is comparable to other privately
underwritten schemes once catastrophic claims (LTCS cases) are added back in to
make a fair comparison with the relevant interstate jurisdiction (such as
Queensland).

ADDITIONAL SUBMISSIONS
PRICES

3. Annexed to this submission are extracts from the March 2013 Newsletter D Finitive
published by Finity Actuaries. Finity are one of the leading actuarial specialists in
Compulsory Third Party (“CTP”) insurance in Australia. From time to time they
provide independent advice to the MAA.

4. Page 4 of the newsletter shows that between 1 July 2012 and 1 April 2013, CTP
premiums in Queensland were permitted to rise from $319 to $332. This represented an
increase of only $14 over a twelve month period. [It should be noted that the
Queensland price is significantly cheaper than that in New South Wales for a variety of
reasons addressed in the Bar Association’s substantive submission. One of the main
reasons is that Queensland does not have a no fault LTCS scheme. As and when they
have to introduce such a scheme, their premiums will rise significantly.]

5. By way of comparison, premium increases permitted by the MAA in New South Wales
between October 2012 and February 2013 were an average of $42, with some insurers
being permitted to increase premium by up to $67.

6. The NSW and Queensland schemes are broadly similar. Any super-imposed
inflationary factors that could be at play in both schemes are similar. The need to
return a profit to private underwriters is a common feature of both schemes.



10.

A very good question for the Standing Committee on Law and Justice to address to the
MAA is why have New South Wales premiums increased so significantly over a period
where Queensland premiums were held relatively stable? This question becomes even
more critical when considering projected super profits for NSW insurers outlined
below.

Part of the answer may be that the MAA does not have the appropriate statutory tools
or powers to sufficiently regulate insurer premium setting profit.

During the CTP Roundtable hosted by the NSW Government on 24 July 2013, the then
head of the Department of Finance and Services, Michael Coutts-Trotter, advocated for
the Government’s proposed reform Bill on the basis that part of the package was
increased powers for the MAA to regulate pricing and profits. When directly
questioned by the Bar Association representative at the Roundtable, Andrew Stone, Mr.
Coutts-Trotter ultimately conceded that the regulatory control measures contained
within the Bill were stand-alone provisions that could equally well be legislated
independent of the radical restructuring of benefits. In short, there is no reason that
legislation cannot be brought forth now giving the MAA the regulatory power
necessary to better control prices and profits.

The Standing Committee on Law and Justice is invited to explore with the MAA
whether it needs better regulatory powers to keep premiums in check and restrain
insurer profits. The Standing Committee is also invited to ask the MAA to explain
exactly why NSW premiums increased so significantly during 2012-13 as compared to
Queensland premiums that remained relatively stable. Finally, the Committee may wish
to ask why this unenviable comparison was not raised or addressed in the annual report.

PROFITS
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NSW CTP insurers are meant to keep about 8% of the premium written as profit. That
is one of the fundamental structural principles of the scheme. An 8% return is
considered a fair profit. Unfortunately, the scheme has never succeeded in confining
insurers to recovering just that 8% profit. Historically, the insurers have kept upwards
of 20% of the premium as profit.

The key evidence in this regard is contained within the table on page 35 of the MAA
Annual Report. This table contains the estimate of the premium that is predicted that
CTP insurers will ultimately retain as profit for each premium collection year.

Whilst the table on page 35 presents a snapshot, the MAA continually emphasise that
early projections are just that — an early effort to assess what will ultimately have to be
paid out over the claims life of each premium collection year.

One of the difficulties with the MAA “snapshot” presentation is that it does not take
into account the fact that, in the long-run, the profit projections for the most recent
years usually seriously under-estimate the degree of profit that will ultimately be
retained.
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It is for this reason that the Association has regularly produced (and again annexes) a
table summarising the profit projections in MAA Annual Reports from 2003/4 through
2012/13.

What this table shows is that the profit projections for recent years have significantly
increased since estimates were first provided. For example, the first estimate for the
2009 premium collection year was that insurers would lose money (a -1% profit). Four
years later that estimate is up to a much healthier 7%.

The increase in profit projections since the last Annual Report is an extra $173 million
to the NSW CTP insurers over and above the super profits they have already been
booking.

Particularly troubling are the profit projections for 2010 and 2011. They are already up
to 15% and 16% of premium collected respectively.

Only two years after the 2011 premium was collected, insurers already look like
pocketing twice the profit they should be allowed (16% rather than 8%).

This in turn begs the question, how did the filing process go so horribly wrong so
quickly? How did the MAA permit insurers to put in filings that would almost
immediately yield such significant profits? The Association understands that the CTP
insurers persuaded the MAA to make substantial allowances for contingencies such as
super-imposed inflation. The super-imposed inflation has not occurred and the
contingencies allowances are being retained by the insurers as profits.

The substantial profit projections for 2010 (15%) and 2011 (16%) are unacceptable in
the context of the Scheme. The NSW scheme is not so unpredictable that insurers
ought to be projected making such high profits so early after the premium was
collected. Given the manner in which the projections grow over time, it seems
inevitable that the ultimate profit for 2010 and 2011 will be in excess of 20% of the
premium written.

The Association emphasises that the Government’s proposed changes to the CTP
scheme from early in 2013 are not the solution. Those proposals sought to substantially
cut the benefits to the injured in the hope that this would help reduce profit margins.
However, shifting to an entirely new and actuarially untested scheme would only have
seen insurers claiming much larger amounts for contingencies and uncertainties and
even larger profits whilst the radical new scheme was bedded down.

The Association invites the Committee to ask the MAA the following questions:
(1)  Why are the profit projections so high for 2010 (15%) and 2011 (16%)?

(it)  In hindsight, what could and should have been done differently to prevent such
high projected profits arising? (i.e. what has been learnt?)

(i) Why is there no analysis in the Annual Report of these profit figures and why are
there no recommendations in the Annual Report as to mechanisms to prevent
these blow out figures from reocurring?



(iv)

(v)

Does the MAA acknowledge that the total projected profit for CTP insurers over
the life of the 1999 scheme to date is in excess of $3.6 billion? Allowing for 8%
of that premium as reasonable profit ($1.477 billion), does the MAA
acknowledge that the projected super profit for this decade will be in excess of $2
billion? How was this allowed to happen?

What plans does the MAA have to reign in insurer profits within the context of
the existing scheme? Does the MAA need further powers? If so, what powers
does it need?

QUESTIONS FOR THE INSURANCE INDUSTRY
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It is noted that the Standing Committee usually invites representatives of the Insurance
Council of Australia (ICA) and the CTP insurers to appear at its hearings. The
Committee may care to put some questions regarding insurer profits to the insurer
representatives. Such questions could include:

(i)

(i)

(iii)

(iv)

(v)

What is the explanation for the significant jump in projected profits for the 2010
and 2011 premium collection year? Why are such high projected profits emerging
so early in the development of those premium collections years? [Accepting all
the usual caveats about it being early days, the figures only being projections etc.]

Does the insurance industry acknowledge that it has made or will make in excess
of $2 billion in super profits from the NSW CTP scheme over the past decade?
Does the insurance industry suggest that this is an acceptable return for the risk or
are NSW motorists paying too much?

Why have premiums in NSW increased at a far greater rate than those in
Queensland? What can be done to reign in NSW premiums in the manner which
occurs in Queensland?

Are NSW CTP insurers really prepared to write a premium that allows only 8%
of the premium written to be kept as profit or, do CTP insurers “know” that they
will ultimately end up keeping 15% to 20% of the premium and participate in the
scheme because that is the sort of profit that is on offer? [i.e. if the CTP insurers
could genuinely be held to an 8% return, would they still be interested in the
NSW CTP market?]

If international bond rates rise within the next two to three years, will insurers end
up making an even greater profit on the recent premium collection years? [It
should be noted that international bond rates cannot go any lower. There is no
longer any downside risk in terms of bond rates in the premium currently being
written.]

CONCLUSIONS

25.

The New South Wales Bar Association is concerned about increases in premiums in
NSW against a background of insurer super profits. There is a concern that these super
profits are due to inadequate regulatory control. There is concern that the MAA needs
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additional regulatory powers and that these powers have not been delivered. It is
anticipated that there would be cross-party support for a Bill limited to giving the MAA
the regulatory power it needed to reign in excess profits, continue to deliver benefits to
the innocent accident victims and stabilise premium for motorists.

If the MAA needs more powers to regulate insurer conduct then they should be
provided with them. The issue should not be linked to an unpopular and divisive plan to
radically slash benefits so as to extend benefits to drivers who cause accidents.

The Association looks forward to discussing these premium and profit issues during the
course of the Standing Committee inquiry.

Annexures:

»  Page 8 of D Finitive March 2013 — NSW Scheme Performance

»  Page 9 of D Finitive March 2013 — QLD Scheme Performance

»  Summary of insurer profitability projections from MAA scheme performance reports

2003/4 to 2012/13, with calculations as to projected super profits.

31 January 2014



Queensland: Recent Developments

Queensland Class 1 Prices

The Queensland CTP premium rates for Class 1 vehicles over the last year are

shown below.
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Throughout the year, all insurers have consistently filed at the MAIC ceiling
price. The ceiling price increased by $5 in October 2012 and January 2103,
and by a further $3 in April 2013.

Inflation, Investment Return, and the ‘Gap’

One of the key assumptions in CTP pricing is the rate used to discount
future claim payments. Typically, insurers adopt a discount rate that reflects
the prevailing risk-free returns available on Government bonds; the bulk of
technical provisions are usually invested in these assets.

The ‘gap’ is the difference between the adopted discount rate and the wage
inflation rate. Government bond yields have fallen since mid-June 2011, which
results in a lower gap, and if this is reflected directly in pricing calculations the
estimated prices increase.

In late 2012, the media highlighted MAIC’s approach to movements in the gap
in its pricing. MAIC has not fully reflected movements in the discount rate in its
pricing, but has said it will “continue to adopt a smooth and cautious approach
to premium determination with the primary objective of maintaining a stable
and well-balanced scheme”.

The table below compares the gap advised by MAIC’s consulting actuary with
that adopted by MAIC at each of the last four filing quarters, and the estimated
impact on the Class 1 ceiling.

MARCH 2013 d'finitive 9




NSW: Other Recent Developments

Class 1 Metro Prices

Recent media coverage has focussed on increases of about $50 in NSW CTP
premiums, which take ‘best price’ premiums to around $540. The table below
shows the premium rates for a ‘model driver’ from 1 February 2013; 1 October
2012 rates are shown for comparison.

SELECTED NSW CLASS 1 METRO PREMIUM RATES'
Feb 13
Premium

'For a 'model driver: 39yr old with a new car, comprehensive insurance with full NCD, no demerit points
and no at-fault accidents.

All insurers increased their premium rates between October 2012 and February
2013, with most increases around 10%. QBE was a notable exception, increasing
rates by only 2%. Most insurers are now charging about $550, with GIO and
QBE lower. Overall, the average premium increased by 8%, from just under
$500 to $540.

Thiering v Daly

Thiering v Daly considered the entitlement of a LTCS participant to claim for
gratuitous services (GvK damages). The Court ruled that where a claimant
entitied to compensation under the NSW Motor Accidents Compensation
Act 1999 (MACA Act) is also a participant in the LTCS Scheme, the CTP
insurer is liable for past gratuitous care, but not for future gratuitous care.

A Summons Seeking Leave to Appeal was heard on 30 January 2013, and
the NSW Court of Appeal delivered its decision on 20 February 2013. The
Court upheld the original decision, allowing damages for past gratuitous
care to be claimed from the CTP insurer.

On 30 May 2012, a bill was introduced to the NSW Legislative Council to
amend the Motor Accidents (Lifetime Care and Support) Act 2006 and the
MACA Act in relation to treatment and care needs. The bill was assented on
25 June 2012, removing compensation for gratuitous care by either the LTCS
Authority or the CTP insurer for LTCS claims lodged after 29 May 2012.

The impact of the Theiring case is that CTP insurers will be liable for past GvK
damages on all LTCS claims lodged between the start of the LTCS Scheme and
29 May 2013 - costs that were not explicitly allowed for in insurer prices when
the scheme was established. We estimate there are around 400 such claims.



SUMMARY OF INSURER PROFITABILITY PROJECTIONS
MAA SCHEME PERFORMANCE REPORTS 2003-4 TO 2012-13"

Under- Premium 03/04 04/05 05/06 06/07 07/08 08/09 09/10 10/11 11/12 12/13 Projected | Percentage $ Profit
writing Collected MAA MAA MAA MAA MAA MAA MAA MAA MAA MAA Profits point profit increase
year profit profit profit profit profit profit profit profit profit profit increase since

ended 30 projection projection projection projection projection projection projection projection | projection projection?' between 11/12
Sept. (Sm) (Sm) 11/12 and Annual
%> % % % % % % % % % 12/13 Report
2000 $1.325 23.7 24.8 26.5 30 30 30 30 30 30 30 $394 - -
2001 $1.321 21.3 19.8 20.5 27 28 28 29 28 28 29 $376 +1% -
2002 $1.342 20.6 215 18.5 27 30 31 31 31 30 31 $411 +1% +$2m
2003 $1.395 15.6 18.9 9.7 20 22 24 24 24 24 25 $346 +1% +$16m
2004 $1.476 9.3 19 21 25 27 27 27 28 $409 +1% +55m
2005 $1.451 10 13 17 21 22 23 24 $343 +1% +56m
2006 $1.426 5 9 13 18 21 22 22 $319 - -
2007 $1.221 3 5 12 15 18 18 $214 - +S1m
2008 $1.178 1 5 4 9 9 $109 - +$4m
2009 $1.328 -1 0 5 7 $87 +2% +$19m
2010 $1.529 10 12 15 $232 +3% +$49m
2011 $1.698 12 16 $268 +4% +$71m
2012 $1.796 5 $92 - -
Totals $18.468 $3.600 $173m

! Figures taken from MAA annual reports from 2003-4 through 2012-13.
% 0% of premium collected projected by MAA to be retained by CTP insurers as profit.
® Profit projections based on central estimate of outstanding claims liabilities.

Summary of Insurer Profitability Projections —2012/13 — 05.12.13




CALCULATIONS AS TO PROJECTED SUPER PROFITS

($ Million)
Actual Income 2000-2013 $18,468
Projected Profit ($m) $ 3,600
8% of premium ($18,468 billion x 8%) $ 1477
Difference (super profits in million) $ 2,123

Average of 19.5% projected profit over the life of the scheme to date.

Summary of Insurer Profitability Projections — 2012/13 — 05.12.13



