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Principal Councit Officer-
Joint Selgct Committee on the NSW Workers Compensatlon Scheme
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" Macquarie Streat
" Sydney NSW 20@0

Dear Ms Viagglo

. RE: Inquiry into the NSW Workers Compensation Scheme

" Thank you for the opp@rtunlty to respond to the Question on Notlce asked of me at the
Inquiry on Moniday 28 IVIay 2012

Please ﬁnd attached herein my response on. behalf of the Civil Contractors Federatlon
(NSW).

- Yours sincerely,

' David Castledine
Chief Executive Officer - . .- -
C|V|l Contractors Federatlon NSW)
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INQU[RY INTO THE NSW WORKERS COMPENSATION SCHEME -
PUBLIC HEARING 28 MAY 2012

Most directly relevant section of the legiglation

Chapter 3 of the Workplace Injury Management and Workers Compensation Act
1998 deals with injured worker compllance The most directly relevant sectlons are:

1. S 47 — Workers Injury: Management Plan obllgatlons
2. 5.48 — Injured workers obligations to return to work

3. S57- Compliance by worker

Suggested Changes

* The Suggested Changes Required are'in two (2) parts:

1. Alteration to the Legislation, s57 - ,
2. Changes to the Operational Instruction 1.25°

Alteration to s57

The suggested changes io the Act are marked below (see tracked changes).

: 'Note that the asterix text * is intended {but may not be suffi cuent) to counter the ngh

Court of Austrslia decision Fazfic v Milingimbi Community Inc {1982) 150 CLR 345,
which has made it extremely difficult for an insurer to.pursue a worker for non-
compllance and to confidently cease benefifs.

WORKPLACE INJURY MANAGEMENT AND WORKERS COMPENSATION
ACT 1998 - '

57 COMPLIANCE BY WORKER
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of compensation during any p_eri_oci that the failure continues, subject to subsection

@.

“ cease under this section until the insurer has given the worker written notice to that
effect, iogether with a statement of the reasons for the entittement ceasing and the

. action that the considers the worker must take to be entitled to the resumptlon of
weekly payments

(3} Following two notices issued pursuant to this section within a twenty four month
period, should the worker continue to fail, in the reasonable opinion of the insurer, fo

unreasonably comply with a reguirement of this Chapter weekly paynmients may be
suspended wﬂhout notice,

.4 Deleted: 3

payments for the perlod in respect of which the worker had no entltlement to weekly
payments.

Note: See also prowslons for discontinuation of weeklv payments in the 1987 Act (ss
-52A 54).

Change to Operatlonal Instructlon 1.25 ‘Managlng Worker Obligatrons under
Injury Management Plans’

This Operational 'Instruction outlines the Agent process to suspend a worker's weekly
benefits for non-compliance pursuant to $57. WorkCover have engaged Mr Tim
Castle to review the Operation Instructions. As such, we have not labored on the
detail of the changes to this document. Rather we have focused on identifying the

 keyi |ssues :

sz:

o

Operationa %201
nstruction%201.2!

. The process is extremely difficult, and afl risk is placed on the agent with Iittle
instructive support For example, the following are extracts from the document

“The onus is on the Scheme Agent to ensure a fair process is fotlowed before .
proceeding to suspend weekly payments of compensatlon under section 57 of
the 1998 Act.” . .

“The Sche'me Agent must then make an assessment as to whether the
Worker is serious about seeking a genuine and sustainable Return To Work
or whether the Worker is deliberately avoiding the ob[rgatlons so as to profong
time on oompensatlon :

“Firstly, if the Scheme Agent feels it has exhausted all attempts o resolve the
problem it may be more appropriate at this stage to lodge in the
Commission...” '



“Alternatively, instead of commencing proceedings in the Commission, a letter
of warning can be written to the Worker before issuing a section 57 Notice
giving the Worker up to six weeks to comply, Issuing a warnlng Ietter is not
mandatory.”

Language of this nature does not support the Agent in their endeavours and should
be altered such that it is more explicit and supportive.

The fundamental changes to-the document should include:

1.

Stipulate the time frames for the Agent to Act, and when the process isto
commence — for example, on page 2 of the Instruction:

The Scheme Agent must then within two working days of receipt of
information indicating failure to comply with Chapter 3 of the 1998 Act,

Clarify what is the “reasonable opinion of the insurer’ per alteration to sub-
sectlon 1and 3 of sect:on 57

Establlsh the process for the new subsectlon Jtos57.
Alter the section “Scheme Agent Options” on page 2 of 4:

a. “if after having considered all of the above issues and completed all of |
the above attempts to resolvethe matter the Worker still does not’
comply with the Injury Management Plan the Scheme Agent hastwo
further options which must be exerczsed within two days of conducting
its compliance assessment”

-On page 3 of 4, in the section "Warning Letter’ the following sentence should

be altered as such:
~ - “Alternatively, instead of commencing proceedlngs in the Commission,
a Ietter of warnlng must be written to the Worker before lssumg a
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