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Question 1 

You raise concerns regarding the manner in which the LEP was changed 

to allow a previously prohibited use in premises on or in the vicinity of 

King Edward Park. Could you please advise the reasons for your 

concerns including if or how proper process was followed and the extent 

of informed community consultation in relation to the change?  

Answer 1 

Our concern is the spot rezoning under the 2012 LEP to allow a function 

centre with associated parking, landscaping and a kiosk on King Edward 

Headland Reserve.  

 

Re: the question of Informed Community Consultation 

In approximately May 2011, the draft Newcastle 2012 LEP was publicly 

exhibited for comment. At this stage there was no change in the zoning of 

the Headland Reserve. This is the only stage at which public comment 

was invited. At no stage after this were the general public informed of the 

rezoning or asked to comment on this. At no stage was it referred back to 

the Newcastle City Councillors for comment. There was no informed 

community consultation in relation to the change and no consultation 

with our elected representatives in the Council. 

 

The first time that we became aware that the site had been re-zoned was a 

year later, in July 2012 when it was mentioned in a Newcastle planning 

report.  

 

This goes to our concern about lack of transparency and community 

consultation. 
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Re: the Question of Process 

Amending a Council’s LEP is a legal process which must be carried out 

in accordance with Part 3 of the Environmental Planning and Assessment 

Act 1979. We assert that there has been no attempt to follow this process 

and we refer you to the following link 

http://www.newcastle.nsw.gov.au/building and planning/planning c

ontrols/lep 2012/related links/amending newcastle lep 2012?a=126

997 

 

 It is apparent that an application for change in the zoning was made 

initially in June 2011 because the re-zoning was refused by the Council. 

See appendix 5. Proper process was followed at this stage and the request 

was refused. It was stated that  

“adding a function centre as a permissible use on RE1 land was not 

supported.” 

 

However, under GIPA, (see appendix 6), we obtained a sequence of 

emails between Annie Street Commercial, (the developer), the Newcastle 

City Council (NCC), the Lands Department and the Department of 

Planning relating to the spot rezoning.  We would ask the committee to 

read these emails carefully. We contend that these emails display a 

complete disregard for the proper process required. Just a few weeks 

earlier, the Council had refused the re-zoning so you would expect to find 

at the very least some discussion as to why the decision should be 

reversed. However at no stage is this mentioned. 

If proper process had been followed there should have been some 

discussion of  
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 the public interest, 

 the significance of the site, its history and cultural importance 

 the zoning of the site and the import of the dedication of the land 

under the Crown Lands Act: that the land must be open to the 

public as of right and not be a source of private profit. 

As the emails show, Mr. Wesley Wilson, the Chief Planning Officer of 

Newcastle City Council who assessed the objections to the original 

development was also involved in the rezoning. He would have been 

aware that there was significant public opposition to a function centre on 

the Reserve (300 objections were received to the original application) and 

yet this forms no part of these emails. Public interest should have been a 

factor in the rezoning decision.  

These requirements are set out in or implied in part 3 of the 

Environmental planning and Assessment Act 1979. 

The emails highlight the close relationship between the parties, the 

lack of arm’s length decision-making between the authorities 

determining the outcome and the applicant requesting the spot 

rezoning. It reeks of cronyism. Added to this we know from the ICAC 

transcripts that the developer has admitted to making an illegal 

donation to the campaign of the former member for Newcastle. We 

ask the inquiry to consider whether there was an improper 

relationship between the two and whether this affected the spot 

rezoning. 

According to the EPA Act it is essential that all political donations are 

declared on the Political Donations and Gifts Disclosure Statement 

Form.  
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When we commenced litigation in February 2012 it was important for us 

to ascertain that re-zoning had not occurred as a win in the LEC might 

prove to be a Pyrrhic victory. No rezoning had occurred at this point and 

we understood that the draft LEP was now with the parliamentary 

counsel’s office. That advice remains subject to legal privilege. 

 

We now also understand that the Minister’s delegate who signed off on 

the final 2012 LEP was not in a position to do so because he was not in 

possession of the relevant facts. Our legal representatives have advised 

that in the planning report presented to the Minister, the spot re-zoning in 

the LEP was not drawn to the attention of the Minister’s delegate.  The 

Minister’s delegate was told that there were no changes to the draft 

Newcastle LEP varying policy intent or development potential in a 

manner that would trigger re-exhibition of the draft LEP and that no 

changes substantially affected the substance of the draft LEP. 

 

We contend that the Headland Reserve is a very significant site, that re-

zoning was not in the public interest and that the Minister’s delegate was 

improperly briefed. 

 

Significance 

As we have said before, the King Edward Headland Reserve is a very 

significant site in both Aboriginal and European history and we refer you 

to pages 5 and 6 of our submission. 

 

In further establishing the credentials of the Headland Reserve (which it 

would appear the relevant authorities completely ignored) we would like 

to submit an old letter from the Director of the Australian Heritage 

Commission (AHC), Mr. Max Bourke. At the time, the AHC was a 
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national body responsible for heritage items of national significance and 

had significant power in relation to heritage.  The letter is written in 

response to a proposal to allow parking on one of the bowling greens on 

the Headland Reserve, which is ironic, considering the present proposal. 

He decries the proposal, abhors the impact it will have on the park itself 

and refers to the park as a belvedere park of national significance. 

 

As you probably know, in 1983 a listing on the Register of the National 

Estate was very significant, now of course it's just a register of places. 

This letter illustrates the significance of the site and the care with which 

development on the site should be accorded. It is disappointing that the 

proposed changes have not received the same consideration. The letter 

and the Place Details from the Australian Heritage Database are attached. 
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Question 2 

Do any of your concerns relate to extant court proceedings regarding the 

matter? If so how? 

Answer 2 

Our concern is the spot rezoning under the 2012 LEP to allow a function 

centre with associated parking, landscaping and kiosk on King Edward 

Headland Reserve.  

 

Our concerns do not relate to our court case that involves the 2003 

Newcastle LEP. It’s important to understand that we are only concerned 

in this inquiry with the 2012 LEP and the spot re-zoning of the Headland 

Reserve under the 2012 LEP. 

 

We have referred at one stage to the Security of Costs litigation brought 

against us by Newcastle City Council in April 2012. The only reason that 

we refer to that judgement in May 2012 is that Justice Biscoe recognised 

in his judgement the significance of the park and the Headland Reserve 

and the credentials of the Friends of King Edward Park.  

Since the NCC and the Minister would have been privy to the judgement 

we consider that that information should have formed part of the decision 

making in the spot re-zoning. 

 

 

 



Dear Reverend Nile 

 

Thank you for the opportunity to clarify a previous answer, it relates to a  

question from the Honourable Catherine Cusack: 

 

“In relation to the proposal for trustees for the headland, how would you 

like that to work1
1
.” 

 

We would suggest that two members of our association be appointed to 

the represent the community on the Reserve Trust of the King Edward 

Headland Reserve. 

 

Since the formation of the association we have been involved in raising 

funds. It has always been our intention that when litigation ended fund 

raising would continue and the money available would be put towards the 

improvement of the park. This would need to be done under the auspices 

of the consenting authority Newcastle City Council. 

 

At our last meeting, the committee voted to investigate the cost of a 

landscape plan for the Reserve from a qualified landscape architect, Mr. 

Anton James.  

 

Thank you again for allowing us to comment  

 

 

                                                        
1 Page 51 report of proceedings  










