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Dear Ms Viaggio

INQUIRY INTO THE NSW WORKERS COMPENSATION SCHEME

Thank you for the opportunity afforded to Mr David Nagle, Mr Hayden Stephens and | to appear
before the Joint Select Committee on the NSW Workers Compensation Scheme on Monday 28
May 2012.

| acknowledge receipt of your letter dated 30 May 2012 and a copy of the uncorrected Transcript of
Evidence.

Thank you further for the opportunity to correct franscription errors and respond to questions taken
on notice.

| enclose a copy of the corrected Transcript showing corrections in red pen in the left hand margin.

| set out Slater & Gordon's response to the following ‘Questions on Notice':

1.

Page 29, Mr Mark Speakman: “Could you provide us with a copy of the desktop analysis that
you refer to in foolnote 4 and the Law Sociefy memoarandum that you refer to in footnote 212"

| enclose a copy of the desktop analysis (marked “1” for your reference) which also forms part
of the document referred to as the ‘Law Society Memorandum dated 3 June 2011’ in the Slater
& Gordon Submission.

| enclose a copy of the document referred to in footnotes 21, 22, 23 and 24 to the Slater &
Gordon Submission dated 17 May 2012 {marked “2" for your reference). | seek to correct the
reference to a 'Law Society Memorandum’ as the memorandum is not an internal Law Society
document. The document is a Memoarandum to the Injury Compensation Committee of the
Law Society of NSW dated 3 June 2011 from Mr Brian Moroney, (then in practice at Moroney
Lawyers) a senior member of the Injury Compensation Committee of the Law Society, member
of the WorkCover and Law Society Regulatory and Process Working Group, member of the
Workers Compensation Commission Users Group and independent Evaluator of Arbitrators for

” the Commission. Mr Moroney conducted a review of the WorkCover NSW Annual reports and

publicly available statistical data, prepared a report and presented it to the Injury
Compensation Committee for its consideration.

Page 30, Mr Mark Speakman: “Could you take on notice to provide us with precise references
to where in the guidelines we will provide the references you have referred fo ?”

Slater & Gordon Lid ABN 93 097 207 400




Page 2

| enclose a copy of the current WorkCover Guidelines for Claiming Compensation Benefits
gazetted on 23 March 2012 (marked “3” for your reference). Please find highlighted at page 26
of 31 the relevant passage which prevents partiss negotiating between percentages of
impairment.

| further enclose relevant passages from the 2006 WorkCover Guidelines for Claiming
Compénsation Benefits (marked “4" for your reference) and the 2009 WorkCover Guidelines for
Claiming Compensation Benefits (marked “5” for your reference) similarly highlighted.

-Further, please find enclosed a copy of Section 85 of the Workers Compensation Act 1987
(marked "6” for your reference) regarding the Commission’s powers to determine the degree of
impairment.

Yours faithfully

i —

Roshana May
. Practice Group Leader
SLATER & GORDON

Encl.




Warkers Compensation Scheme
Analysis of Costs/Rates

: WCC cost (facilities &
Compensation additional staff Payments to Scheme [Payment to Scheme
No. of major No. of enquiries to No. of disputes in WorkCover staff [Court of NSW provided by Agents - income Agents - cashflow Cost of Cost of Cost of Medical
Year |injuries CAS/WCRS WCCICCR IPDs  (WIM |WorkCover Staff cost cost WCRS cost WorkCover) statement statement Cost of AMS Arbitrators Mediators Appeal Panel
1996 82489 23364
1997 60109|~250 18602 879 $48,331,000.00]  $20,550,000.00| $1,190,000.00 $0.00
1998 58604 10013 15855 853 549,340,000.00]  $16,922,000.00| $2,274,000.00 50.00
1999 55492|~26000 17166 - 834 351.638,000.00] $21,154,000.00] $7,743,000.00 $0.00
2000 53224~29000 20459 761 $52,742,000.00f  $20,119,000.00[ $7,419,000.00 50.00
2001 53797{Unknown 19232 856 $565,779,000.00( $22,562,000.00] §$7,622,000.00 $0.00
2002 54674]|Unknown : 36322 943 $62,613,000.00 $22,481,000.00] $5,008,000.00 $4,359,000.00 $214,690,000.00
2003 51000 5023 8641 248 99 981 $67,497,000.00] $27,202,000.00 $31,000.00 $13,165,000.00 $196,440,000.00
2004 51551 5611 11212 4951 108 1056 §75,033,000.00]  $41,204,000.00 $0.00 $23,303,000.00 $172,392,000.00
2005 36150 5316 12852 592| 103 1113 $85,821,000.00 $5,534,000.00 $0.00 $31,216,000.00 $331,538.000.00
2006 31613 5323 11598 658 89 1338 $65,531,000.00 $2,221,000.00 50.00 $29,805,000.00 $683,676,000.00 $393,587,000.00 $4,840,000.00( $7,651,000.00] $191,000.00 51,043,000.00
2007 28326 4678 9305 699 105 1364 $88,982,000.00 $937,000.00 0.00 $23,488,000.00 $306,997,000.00 $398,479,000.00 b4,320,000.00] $6,123,000.00 $250,000.00 $1,189,000.00
2008 30077 4394 8537 604| 134 1384 $97.457,000.00 $1,250,000.00 50.00 $31,962,000.00 $303,697,000.00 $649,538,000.00 §,019,000.00| $7,833,000.00] $328,000.00 $812,000.00
2009 30133 4745 8803 572| 138 1461|  $101,453,000.00 $2,126,000.00 $0.00 $33,120,000.00 $283,357,000.00 $376,229,000.00 5,5627,000.00| $7,223,000.00] $475,000.00 $1,627,000.00
2010 4017 1607  $104,538,000.00 $2,984,000.00 $0.00 $33,087,000.00 $306,767,000.00 $476,996,000.00 $5,270,000.00] $7,565,000.00] $511,000.00 $1,507,000.00
Scheme cost per (Scheme cost Court/WCC cost per  |Court/WCC cost per |Scheme agents cost per
Year |Scheme Total Cost Court cost major injury per dispute injury dispute injury

1996

1997 $70,071,000.00 21,7406,000.00 $1,165.73 $3,766.85 $361.68 $1,168.69

1998 $68,536,000.00 19,196,000.00 $1,169.48 $4,322.67 $327.55 $1,210.72

1999 580,535,000.00 $28,897,000.00 $1,451.29 b4,691.54 $520.74 $1,683.39

2000 £80,280,000.00 $27,538,000.00 51,508.34 £3,923.95 §517.40 $1,346.01

2001 $85,963,000.00 $30,184,000.00 $1,597.91 $4.469.79 $561.07 $1,569.47

2002 $309,241,000.00 $27,579,000.00 $5,656.08 $8,513.88 $504.43 $759.29 $3,926.73

2003 $304,335,000.00 540,398,000.00 $5.967.35 $35,219.88 5792.12 $4,675.15 $3,851.76

2004 $311,832,000.00 $23,303,000.00 $6,050.94 $27,821.28 $452.04 $2,078.40 $3,344.11

2005 $454,109,000.00 $31,216,000.00 $12,561.80 $35,060.92 $863.51 $2,410.13 $9,171.18

2006 $504,869,000.00 $43,530,000.00 $15,970.30 $43,530.69 $1,376.97 $3,753.23 12,450.16

2007 $528,777,000.00 $40,379,000.00 $18,031.00 $56,827.19 $1,376.90 $4,339.49 13,587.91

2008 $7095,199,000.00 $46,954,000.00 $26,438.77 $93,147.36 $1,561.13 $5,500.06 21,595.84

2009 $527,780,000.00 $47,972,000.00 §17.515.02 $59,854.56 $1,582.01 $5,449.51 $12,485.61

2010 $632,469,000.00 $47,950,000.00 .

Current as at 31 May 2011
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Number of injuries/disputes
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Date:

To

From:

Z | | Ceony & ST

MEMORANDUM  —~ R bnet WC&.%

3 June 2011
Law Sbciety of NSW, Injury Compensation Committee <
alsTp——
Brian Moroney %ﬁi#g

Analysis of Costs of the Workers Compensation Scheme

Attached are the following for your consideration:

1.

4.
5.

A graph of the trend in the rate of disputes and major injuries from 1896 to 2010 as
compared with the cost of the Workers Compensation Scheme

A graph of the trend in the rate of disputes and major injuries from 1998 to 2010 as
compared with the costs of the Workers Compensation Court (1996 — 2002) and
Workers Compensation Commission (2003 — 2010).

Table of raw data

List of sources of data

Five lever arch binders containing printed copies of the source material.

In summary, the major trends are as follows:

A

The public cost of managing the Scheme has increased almost tenfold from 1999 to
date (from approximately $70,000,000.00 to approximately $630,000.00). These
figured have been calculated by adding all of the cost amounts on the attached data -
sheet excluding the payments to Scheme Agents adduced from income statements.
The reason | have chosen to use the payments to Scheme Agents from the cashflow
statements is that under normal accounting practices, these figures represent more
accurately the amount of money that was actually paid to Scheme Agents in any one

The Workers Compensation Commission costs about twice as much to run as the
Compensation Court of NSW and deals with less than half as many disputes.

The number of major injuries has halved from 1996 fo date (from 62469 to 30133).

The number of disputes is currenlly one third of the 1996 rate (at 8803 down from
The identifiable Schem‘e cost per dispute has increased about sixteenfold from 1989 to
The tribunal (Compensation Court or WCC) cost per dispute has increased about

fourfold fram 1999 to 2009,

Scheme agents are recsiving about three times as nﬁuch in payments frbm WorkCover

NSW per injury In 2009 as they were in 2001. M

Brian Moroney
3 June 2011




SOURCES

WorkGCover Annual Reports
Document Source ' ‘ Tab
WorkCover hito:/imww.workcover.nsw.gov.au/formspublications/publication | - 1

Annual Report

2008/2010

s/Documents/workcover annual report 2009 10 2846.pdf.

Annual Report s/Documents/workcover annual report 1998 4059.pdf
1997/1998
WorkCover htto:/fwww. workcover.nsw.gov. au/formspublications/publication 2
Annual Report s/Documents/workcover annual_report 1898 1999 4060.pdf
1998/1999 : '
WorkCover htip: //www.workcover.nsw.gov.aufformspublications/publication 3
Annual Report s/Documents/workcover annual_report 1999 2000 212.1.pdf
1999/2000 -
| WorkCover hitp://www.workcover.nsw.gov.au/formspublications/publication 4
Annual Report s/Documentsiworkcover annual report 2000 2001 212.2.pdf
2000/2001 . . .
WorkCover hitp://www. workcover.nsw. gov.awformspublications/publication 5
Annual Report s/Documents/workcover annual report 2001 2002 0212 3.p
2001/2002 df
WorkCover http:/iwww.workcover.nsw.gov.au/formspublications/publication 6
Annual Report s/Documents/workcover annual report 2002 2003 0212.pdf -
2002/2003 .
WorkCover . | http://www.workcover.nsw.gov.au/formspublications/publication 7
Annual Report s/Documents/annual report 2603_2004_4557.pdf ‘
2003/2004 : - ‘
WarkCover { http://www.workcover.nsw.qov.aufformspublications/publication 8
Annual Report s/Documents/workcover_annual report 2004 2005 4779.pdf
2004/2005
WorkCover http:/Avww.workcover .nsw.gov.au/formspublications/publication 9
Annuatl Report s/Documentsiworkcover annual report 2005 2006 5061.pdf
2005/2006 ' '
WorkCover htip:/fwww. workcover.nsw.gov.auffermspublications/publication 10
Annual Report s/Documentsiworkcover _anpual report 2006 2007 5381.pdf
2008/2007
WorkCover http://www.workcover.nsw.gov.au/formspublications/publication 1
Annual Report s/Documents/WorkCover%20Annual%20Report%202007 200
2007/2008 8 5731.pdf ' :
WorkCover hitp://www.workcover.nsw.gov. au/formspublications/publication 12
Annual Report s/Documents/workcover annual repert 2008 09 2068.pdf
2008/2009 :
WorkCover hitp://www.workcover.nsw.gov.aufformspublications/publication 13




o "o

WORKERS COMPENSATION COMMISSION ANNUAL Reviews

Annual Report
2002 — Appendix
8

.| Document Source Tab
WCC Annual http:/fwww,wee.nsw.gov.au/NR/rdonlyres/FD5915BC-E57 1- 14
Review 2002 456F 7-8AD6-32730039DE41/0/wee_site_review. pdf
WCC Annual http.//mww.wee.nsw.gov.au/NR/rdonlyres/0D14804B-EAB1- 15
Review 2003 4A79-AFSC-D7B2768AF43A/0/WCC AnnualReview2003.)

WCC Annual hitp://www.wee.nsw.gov.au/NR/rdontyres/0C 1 8B3C5-34AC- 16
Review 2004 4CC4-8905- D/0/FinalAnnualReview2004.pdf
WCC Annual hitp:/AMww.wee. nsw.gov. auINerdonlvresl3677E802-9AFF— 17
Review 2005 4889-BFCB-7ADAS54AF7BD9/0/AnnualReview2005.pdf ‘
WCC Annual hitp://www.wee nsw.gov. aulNRfrdonlvres!778D9393-Q040- 18
Review 2006 484E-8DBE-5E74C7E108D7/0/AnnualReview2006.pd
WCC Annuat hitp:/iwww. wee.nsw.gov.au/N R/rdonlyresl4A22384D-47Bg- 18
Review 2007 476D-8EFB-

B72AA1A8DAQ6/0MNCCannualreview2007finalelectronic2. pdf
WCC Annual hitp://www.wece.nsw.gov.au/NR/rdonlyres/1954AEE7-7F 0A- 20
Review 2008 4AAB-88AF- -

91FDED1DD2B82/0/ACC Annual Review 2008.pdf .
WCC Annual hitp:/Aiwww. wee.nsw.gov.au/NR/rdonlyres/FB19A8F7-3CEB- 21
Review 2009 | 432C-BF1E-2575308E283 1/Q/WCCANnualReview2009.pdf

OTHER SOURCES

Document Source | Tab
NSwW Photcopied from paper sources at NSW Industnal Relations 22
Department of .
Industrial ,
Relations Annual
Reports 1997 —- :
2002 ,
NSW Attorney | http:/Awww.lawlink.nsw.gov.au/Lawlink/Corporate/ll_corporate.n 23
Generai's sf/vwFiles/annualreport2001-2002. pdf/$filefannualreport2001-
Department 2002.pdf
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802 ’ SPECIAL SUPPLEMENT 23 March 2012

WORKCOVER GUIDELINES FOR CLAIMING COMPENSATION BENEFITS
Workers Compensation Act 1987
Workplace Injury Management and Workers Compensation Act 1998
Explanatery Note

These guidelines are made under section 376 (1) of the Workplace Injury Management and Workers Compensation Act
1998, The guidelines refer to sections in both the Workers Compensation Act 1987 (referred to as ‘the 1987 Act’} and the
~ Workplace Injury Management and Workers Compensation Act 1998 (referred to as ‘the 1998 Act’).

The guidelines set out the procedures for:

+ the initial notification of an injury and making provisional liability payments

» the making and handling of claims for weekly payments and medical expenses compensation

+ disputing all or part of the claim for weekly payments or medical expenses

» reducing or terminating weekly payments

» making and handling claims for lump sum compensation {permanent impairment and pain and suffering)

» making and handling claims for work injury damages.
These guidelines replace guidelines dated 17 April 2009 and pubhshed in the NSW Government Gazette No. 63.
These guidelines commence on 23 March 2012,

A step taken in claims making or handling in accordance with the replaced guidelines is as vahd as it would have been -
if done under these guidelines.

Questions about these guidelines should be directed to the WorkCover NSW Information Centre on 13 10 50,
Dated: 13 March 2012.

JULIE NEWMAN,
A/ Chief Executive Officer,
WorkCover NSW

WorkCover Guidelines for Claiming Cofnpensation Benefits Paée 1 of 31
NEW SOUTH WALES GOVERNMENT GAZETTE No. 30




23 March 2012 SPECIAL SUPPLEMENT 803

APPLICATION OF THESE GUIDELINES
These guidelines apply to:
*» injuries notified from 1 Jaruary 2002 -
+ claims made from [ January 2002, even if the injury was received before 1 January 2002,

" These guidelines apply to workers, employers and insurers within the meaning of the Workers Compensation Act 1987
and the Workplace Injury Management and Workers Compensation Act 1998. Insurers include Scheme Agents for the
Nominal Insurer and self and specialised insurers who hold a licence under Division 3 of Part 7 of the 1987 Act,

These guidelines do not apply to:
+ the workers compensation company within the meaning of the Coal Industry Act 2001; or

* claims arising from the dust diseases whlch are referable to the NSW Dust Disease Board or the NSW Dust Disease
Tribunal.

DEFINITION

Injury is defined in Section 4, Part 1 of the Workers Compensation Act 1987:
{a) “means personal infury arising out of or in the course of employment,
(b) includes —

L. adisease which is contracted by a worker in the course of employment and to which the employment was
a contributing factor; and.

ii. the aggravation, acceleration, exacerbation or deterioration of any disease, where the employment was «
contributing factor to the aggravation, acceleration, exacerbation or deterioration; and

{c) does not include (except in the case of a worker employed in or about a mine to which the Coal Mines Regulation
Act 1982 applies) a dust disease, as defined by the Workers Compensation (Dust Diseases) Act 1942 or the
aggravation, acceleration, exacerbation or deterioration of a dust disease, as so defined”.

STRUCTURE OF THESE GUIDELINES

These guidelines contain six parts:

Part 1 Initial Notifications and Provisional Liability :

Part 2 Making and Handling a Claim for Weekly Payments and Medical Expenses Compensatlon

Part 3~ Disputing all or Part of the Claim for Weekly Payments and Medical Expenses

Part 4 ‘Terminating or Reducing Weekly Payments of Compensation

Part 5 Making and Handling-a Claim for Lump Sum Compensation (Permanent Impairment and Pain and
Suffering)

Part 6 Making and Handling a Claim for Work Injury Damages

Appendix 1 Application for Review by Insurer

WorkCover Guidelines for Claiming Compensation Benefits Page 2 of 31
NEW SOUTH WALES GOVERNMENT GAZETTE No. 30
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SPECIAL SUPPLEMENT 23 March 2012

GOVERNING PRINCIPLES

The WorkCover guidelines are founded on the following principles:

1.

AIMS

timeliness To satisfy legislative requirements, workers, employers, insurers and other persons acting on behalf
of the worker or employer will obtain and provide information about the injury in a timely manner.

active decision making Insurers are required to obtain certain information to make certain assessments,

sound up-to-date decisions Insurers will make sound decisions on the information available within the timeframes
the law allows and they will review and update decisions as they receive new information.

documented reasons Insurers will record the reasons for their decisions and show that they have considered all
relevant information,

peer review Insurers will arrange for all decisions to dispute all or part of a claim, to terminate or reduce weekly
payments or to decline provisionai payments on the basis of a reasonable excuse, to be reviewed by a suitably
experienced person

consent  Worker’s consent to the collection, use and disclosure of personal and health information when they
sign the claim form or medical certificate

privacy Section 243 of the 1998 Act the Commonwealth privacy law, the National Privacy Principles and the NSW
Health Records and Information Privacy Act 2002 apply to the information collected and used for the purposes of
handling the worker’s claim. In relation to workers compensation claims, medical advice will be kept confidential
and information released to other parties only on a “need to know” basis eg medical information would only be
released toan employer if it was relevant to an injured worker’s return to work,

The aims of these guidelines are to:

ensure the prompt management of a worker’s injuries

ensure a worker’s timely, safe and durable return to work as early as possible having regard to the nature of the
injury

give workers certainty and proper income support while they are incapacitated by work injuries

facilitate timely and sound decision-making '

reduce disputes

maintain the employment relationship between the worker and the employer

clarify all issues in dispute and promptly resolve disputes if they do occur

set the requirements for making a claim under the1998 Act for compensation benefits pursuant to the 1987 Act.

WorkCover Guidelines for Claiming Compensation Benefits Page 3 of 31

NEW SOUTH WALES GOVERNMENT GAZETTE No. 30
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TABLE OF CONTENTS

Part 1

l"artrz

Part 3

Initial Notifications and Provisional Liability

Provisional Liability

Initial Notification of Injury

No Identifiable Workers Compensation Policy

Consideration that the Injury is Work Related

Confirm Worker Status

Action Following Initial Notification

Reasonable Excuse to Not Commence Provisional Payments

The Insurer has Satisfied its Obligations to Start Paying

Period of Payment of Provisional Liability

Provisional Liability for Medical Expenses

Need for a WorkCover Medical Certificate

Circumstances Affecting Payment under Provisional Liability -
Ceasing Provisional Liability for Weekly Payments of Compensation
Circumstances in which Provisional Liability may be Discontinued
Reopening a Provisional Liability Claim

Making and Handling a Claim for Weekly Payments and Medical Expenses Compensation’
Clause No.
1

Time Limits for Making a Claim

Need for a Claim Form

Minimum Information Required to Make a Claim
Employer Actions when Served with a Claim
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“Part1 INITIAL NOTIFICATIONS AND PROVISIONAL LIABILITY

Chapter 3 of the 1998 Act sets out workers’, employers’ and insurers’ obligations to participate and co-opefate in injury
management for injured workers.

Part 3 of Chapter 7 of the 1998 Act sets out an insurer’s duty to accept provisional liability and commence weekly
payments to an injured worker.

Part 3 of the 1987 Act sets out compensation benefits payable to injured workers,

1. Provisional Liability

Provisional liability enables an insurer to make available compensation benefits to provide income support and effect
injury management strategies for an injured worker without admitting liability. An insurer that fails to commence weekly
payments as required by section 267 of the 1998 Act is guilty of an offence. Reference section 267 (5) of the 1998 Act.

Provisional liability requires an insurer to commence making weekly payments by way of income support on a provisional
basis within 7 days of receiving initial notification, unless the-insurer is able to properly rely on one of the 7 formal reasonable
excuses (see Clause 7, Part 1) and this is communicated to the worker within the 7 days. This enables payments to be made
to an injured worker without delay. Reference section 267 of the 1998 Act. These weekly compensation payments may be
made under section 36, 38 or 40 of the 1987 Act.

An important feature of provisional liability is that, after initial notification, the insurer is to collect information that is
sufficient to enable them to make a soundly based decision to commence weekly payments of compensation.

Provisional liability also applies to provision of compensation benefits under section 60 (eg ambulance services, medical
or related treatment, hospital treatment and occupational rehabilitation services, etc). Reference section 280 of the 1998 Aet.

2. Initial Netification of Injury _
An inilial notification means the first notification of a workplace injury that is given to the relevant insurer. Reference

section 266 of the 1998 Act. A worker, employer or their representative (for instance, a medical practitioner) can make the

initial notification of workplace injury to the relevant insurer.

All incidents involving an injury, where workers compensation is payable or may be payable, are to be notified to the
insurer within 48 hours. Reference section 44 of the 1998 Act. :

The notification may be in writing (including by electronic means) or verbally (including over the phone).

The insurer must have implemented systems and allocated sufficient resources to make sure that the person giving the
information is guided through the process to assist them to give all the information needed for the notification to be handled
swiftly, efficiently and fairly.

Minimum Identifyiug- Information for Initial Notification
At the initial notification, the insurer is to gather the following information.

2.1 Worker’s information:
* name
* contact details
+ residential address
» date of birth.
2.2 Employer’s information:
* business name -
" business address.
2.3 Treating doctor information:

* name (the insurer may need to be flexible in relation to workers in remote rural areas where access to medical
treatment js not readily available); or

« if the worker is hospitalised, name of hospital.
2.4 Injury or illness and accident details: :

* date and time of workplace injury or period of time over which the illness/injury emerged from date of first

symptoms

* description of how the workplace injury happened

* description of the workplace injury.
2.5 Notifier information:

* name of person making the initial notification

+ relationship to worker or employer

* contact details, telephone and address.

WorkCover Guidelines for Claiming Compensation Benefits | Page 6 of 31
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Supporting Information
It is good practice to gather supporting information at the 1n1t1a1 notification. This may include:
» employer’s policy number
» employer contact name and position/title
« employer’s telephone number and/or email address
+ telephone number of treating doctor
+ date of consultation with treating doctor
» diagnosis of workplace injury
« worker’s capacity to return to work and expected return to work date
+ details of any time off work
+ person to whom the payment is to be paid
+ current weekly wage details,

The initial notification is complete when the worker, employer or representative has prbvided the minimum identifying
information to the insurer. If information is missing which is essential for the insurer to make a decision about the worker’s
entitlement to provisional liability, the insurer must, within the next 3 working days, inform the person (verbally or in
writing} who made the notification that the notification is incomplete. The person may then make another initial notification.
If the missing information does not prevent a decision being made, the insurer may start payments.

3. No Identifiable Workers Compensation Policy

. If the insurer cannot identify a current policy that covers the worker who is the subject of an initial notification within
7 days after the notification is made, then the insurer is to either:

= contact the employer, and the person who made the notification and request more information in order to identify the
policy. If the policy still cannot be identified, then the insurer is to inform the employer and the person who made
the notification that the insurer is not the current insurer. The insurer must then refer the notification to WorkCover’s
Claims Assistance Service (CAS) and notify the worker; or

« pass the notification to the current insurer, if the identity of the current insurer can be determined, and notify the
worker.
4. Consideration that the Injury is Work Related

After the initial notification, the insurer is to obtain medical information to verify that the worker has sustained a work
related injury and to determine the worker’s expected period of incapacity. This information may be obtained from:

» the treating doctor or hospital, subject to authority completed by the worker,
« the employer or the employer’s representative; or
= the worker or the worker’s representative.
The information may be in any form, including a WorkCover medical certificate (although the insurer does not have to
see a WorkCover medical certificate}. Information from the employer or a representative of the employer may:
+ confirm or refute the claim that the worker has sustained a work related injury
= confirm or refute the details of the injury and the worker’s expected period of incapacity, if the employer has those
details.

Ifthe employer believes the injury is not work related, the employer must provide evidence to support the assertion, eg
medical evidence that the medical condition already existed and has not been aggravated by work or factual evidence that
- the injury occurred in circumstances not arising out of or in the course of employment..

However, suspicion, innuendo, anecdotal or unsupported information received from any source, including the employer
alone, is not acceptable evidence and cannot be the basis for not commencmg provisional payments.
5. Confirm Worker Status

If there is any doubt that the injured person is a worker within the meaning of the wmkcrs compensatlon leg1slat10n,
the insurer is to verify the worker’s status.

The relevant definition of worker is in section 4 of the 1998 Act and provisions in regard to deemed workers are in
section 5 and Schedule 1 of the 1998 Act which concerns the special categories of “Deemed employment™ of workers, ie
various factual situations outlined in the schedute where the legislation deems or makes a person a worker under the Act
although they may not satisfy the common law test of an employment relationship.

Acceptable evidence of the worker’s status is the employer agreeing to that status or the insurer seeing copies or having
verbal confirmation, of any of the following of the worker’s:
= current payslip
* payroll number
* bank statement that includes regular employer payment entries
* contract of employment. |

WorkCover Guidelines for Claiming Compensation Benefits  Page Tof 31 -
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If the worker and employer disagree as to the worker’s status, then the insurer is required to consider the -gbverning
principles of these guidelines when making a decision. .

6. Action Following Initial Notification
“When an insurer receives an initial notification, it is to:

6.1

6.2

6.3
6.4
6.5

6.6

6.7

6.8

issue a claim notification number to the notifier at the time of initial notification (if made by telephone) and to the
worker and employer in writing within 7 days after the notification is made

make early contact with the worker, employer and nominated treating doctor (if appropriate) to gather information
to wse in considering if provisional liability is appropriate and to assist in making decisions about reasonably
necessary services and the claims estimate .

start injury management if the worker is likely to be incapacitated (total or partial) for more than 7 continuous
days, even if any of the days are not work days. Reference section 43 of the 1998 Act

approve provisional liability for weekly compensation benefits and commence weekly payments of cbmpensation
within 7 days unless the reasonable excuses apply (see Clause 7, Part 1)

decide the period of time for which benefits will be paid on the basis of the nature of the injury, the period of the
worker’s incapacity and the expected future period of incapacity

decide whether to approve provisional liability for medical expenses up to $7,500 or approve medical expenses
as part of an injury management plan within 7 days. Reference sections 50 and 280 of the 1998 Act.

Note: The only reason for not approving provisional liability for compensation benefits is if an insurer has a
reasonable excuse {see Clause 7, Part 1). :

Note: All medical expenses must meet the test of ‘reaéonably necessary’ in order to be approved by the insurer
(see Clause 10, Part 1).

If the insurer decides to apprové provisional liability for compensation benefits, the insurer must give written
notice about the decision to commence payment to the worker and employer as soon as practicable after payments
start. Reference sections 267 and 269 of the 1998 Act.

include in the notice to the worker and employer:

+ that benefits have commenced on the basis of provisional acceptance of liébility

* the period of expected weekly payments of compensation ’

« the amount to be paid each week and how that amount is calculated

+ whether the insurer or the employer will pay the worker

« what the worker should do if they do not receive payment

+ that an injury management plan will be developed, if required

= the worker’s entitlement to make a claim, including details of how to make a claim

+ a copy of the WorkCover brochure for injured workers, Information fov injured workers, is to be given to the
worker. Reference section 269 of the 1998 Act.

If the worker has returned to work, the insurer’s letter is to advise that the worker does not have to make a
claim unless the worker expects further problems from the workplace injury.

If the worker has not returned to work, the letter should include advice to the worker that if the worker expects
to be off work for-more than the period approved by the insurer, a claim may need to be made and a claim form
should be enclosed (see clause 2, Part 2).

include in the notice to the employer details about how the weekly payments of compensation are to be made and
for small employers a copy of the WorkCover brochure, Employers guide: what to do if an injury occurs.

If a worker does not immediately have time off work following initial notification but later requires time off, the

insurer is to commence weekly payments of compensation within 7 days of becoming aware that the worker is
to be off work.

7. Reasonable Excuse to Not Commence Provisional Payments

The insurer has a reasonable excuse for not commencmg provisional liability payments if:

7.1 there is insufficient medical information ~
the insurer has a reasonable excuse if it does not have enough medical information to establish there is an injury
or that the injury cannot be related to the worker’s employment (refer to Clause 4, Part 1), However, the insurer
may have to allow special consideration for workers in remote rural areas if access to medical treatment is not
readily available. This reasonable excuse can only be utilised in circumstances where there has been a failure to
provide a medical certificate or inforniation to the insurer despite requests from the insurer

7.2 the injured person is unlikely to be a worker —
* the worker has been unable to verify their status as a worker as described above; or
+ the employer is able to verify that the worker is not a worker

WorkCover Guidelines for Claiming Compensation Benefits Page 8 of 31
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7.3

7.4

7.5

7.6

7.7

7.8

7.9

the insurer is unable to contact worker —

and is unable to do so after trying repeatedly by phone or electronic means, and at least once in writing

the worker refuses access to information —

the insurer has a reasonable excuse if the worker will not consent to the release or collection of personal or héalth
information in relation to the workplace injury to determine the worker’s entitlement to compensation benefits
under provisional liability

the injury is not work related —

the insurer has a reasonable excuse if the employer has provided acceptable evidence that the worker did not sustain
an injury or the worker’s employment is not a substantial contributing factor to the injury. Evidence that may lead
to this conclusion is set out in Clause 4, Part 1. Employment is required to be a substantial contributing factor
(not the substantially contributing factor) under section 9A of the 1987 Act. It may be a substantial contributing
factor, even if it is one of a number of factors

the injury is not a s1gmﬁcant injury -

if the injury is not significant, (ie the worker is hkely to be incapacitated for work, whether partial or total or a
combination of both, for less than 7 continuous days), the insurer may extend the time to assess provisional liability
entitlements to 21 days after the initial notification is made,

If the insurer does that, then within 7 days of the initial notification, the insurer is to notify the worker in writing
that a decision will be made within 21 days of the initial notification.

the injury is notified after 2 months —

the insurer has a reasonable excuse if the notice of injury is not given to the employer within 2 months after the date
of the injury. However, the insurer may ignore this excuse if a liability is likely to exist and if it believes paying
compensation benefits to the worker under provisional liability will be an effective injury management intervention
if the insurer has a reasonable excuse for not accepting provisional liability and commencing payments,
itis to —

« give written notice to the worker within 7 days after the initial notification

* inform the employer as soon as practicable.

Reference sections 267 and 268 of the 1998 Act.

the insurer’s notice to the worker is to include the following —

= details of the reasonable excuse, including copies of all information, documents, and medical reports that are
relevant and were considered in making the decision :

« How the issue will be resolved by the insurer or how the worker may resolve the issue

* that the worker may contact WorkCover’s Claims Assistance Service on 13 10 50 or their union for assistance

+ that the worker can make a claim for compensation and that claim will be determined within 21 days of receipt
by the insurer .

= details of how to make a claim
+ aclaim form
Reference section 268 of the 1998 Act

7.10 the insurer’s notice to the employer is to include the following —

+ details of the reasonable excuse given to the worker :
+ that the employer may contact WorkCover’s Claims Assistance Service on 13 10 50 for assistance.

The insurer has satisfied its obligations to start paying:

8.1

if the insurer and the employer have agreed in writing that the employer is to pay a worker for any time off
work, and the insurer has confirmed with the employer —

+ the amount of weekly payments and how that amount was calculated

.+ the period for which the employer is authorised to pay

8.2

8.3

* any special conditions the insurer requires

if the period to be paid is for a closed period and is to be paid in one amount, and the insurer has confirmed
in writing to the employer —

+ the period to be paid

*+ the amount to be reimbursed to the employer

+ that the amount will be paid to the employer within a further 7 days

= that the employer must pay the worker as soon as practicable

Reference section 264 (3) of the 1998 Act

if ongoing payments are to be made and the insurer and employer agree that for this worker and this injury

the employer will pay, and the insurer has given the employer written confirmation of this agreement including
at least —

+ employer’s agreement to make payments to the worker on their usual pay day
+ the amount of weekly payments to be paid to the worker and how that amount was calculated

WorkCover Guidelines for Claiming Compensation Benefits Page 9 of 31

NEW SOUTH WALES GOVERNMENT GAZETTE No. 30




4

23 March 2012 ‘ SPECIAL SUPPLEMENT ' 811

= the approved period of payment
+ any special conditions the insurer requires, eg the requirement for the worker to provide ongoing WorkCover
medical certificates to the employer for continuing payments
* the time when the insurer will pay the first payment to the employer
+ the schedule for ongoing weekly payments, if applicable
+ that the employer must pay the worker as soon as practicable
Reference section 264 (3) of the 1998 Act '
* how thé employer can withdraw from the agreement
8.4 if the insurer pays the employer before the employer pays the worker and the insurer has glven the employer
written confirmation of at least —
+ the period paid and amount
» that the employer must pay the worker as soon as practicable.
Reference section 264 (3 of the 1998 Act
8.5 if the insurer pays the worker directly, the insurer has satisfied its obligations if it has made the weekly
payment direct to the worker. In that case, the insurer is to arrange with the worker about the payment of taxation

in accordance with the Income Tax Assessment Act 1936 of the Commonwealth and the Income Tax Assessment
Act 1997 of the Commonwealth. .

Provisional weekly payments cannot be deducted from or held against a worker’s entitlements. Any such deductions
can be recovered as a debt by the worker. Reference section 233 of the 1998 Act.
9. Period of Payment of Provisional Liability '

The insurer is to continue to make weekly payments of compensation for the expected period of provisional liability.
This period (up to a maximum of 12 weeks) will be determined by the nature and seriousness of the worker’s injury and
the expected period of incapacity.

The 12 week period for weekly paymenis of compensation starts on the first day the worker becomes entitled to this
payment. The 12 week period can be paid under sections 36, 38 or 40 of the 1987 Act. If payment is stopped during the 12

" week period, the period of non-payment is not in¢luded in the 12 week period.”

10. Provisional Liability for Medical Expenses
The insurer can pay section 60 benefits up to $7,500 provided they are reasonably necessary for the management of the
injury, as would be required by the insurer if liability had been admitted.
Relevant factors in determining reasonably necessary treatment
The treatment or service must have the purpose and potential effect to:
« alleviate the consequences of the injury
= maintain the worker’s state of health; or
* slow or prevent its deterioration given the injury.
A decision about reasonably necessary treatmient must include consideration of all of the following: appropriateness,
effectiveness, the alternatives available, cost benefit and ifs acceptance among the medical profession:
appropriateness — the capacity to relieve the effects of the injury
effectiveness — the degree to which the treatment will potentially alleviate the consequences of the injury
alternatives — consideration must be given to all other viable forms of treatment for the injury

cost benefit -- there must-be an expected positive beneﬁt given the cost involved, that should deliver the expected
health outcomes for the worker

. acceptance — the acceptance of the treatment among the medical profession must be considered, ie is ita conventlonal
method of treatment and would medical practitioners generally prescribe it?

There are no time limits over what period the medical treatment can be given as long as the $7,500 limit is not exceeded.
Reference section 280 of the 1998 Act. The insurer can pre-approve above $7,500 in exceptional circumstances.

WorkCover fees orders are gazetted and set out the maximum fee amount for which an employer is liable under the Act
for treatment of an injured worker. The insurer must not pay above these amounts.

If the worker has paid for reasonably necessary medical treatment, the insurer is to reimburse the worker within 7 days
after the worker requests payment.

If the worker has paid for travelling expenses to receive medical treatment or to attend a medical appointment that the
insurer has arranged, the insurer is to reimburse the worker within 7 days after the worker requests payment.

WorkCover Guidelines for Claiming Compensation Benefits : Page 10 of 31
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11. Need for a WorkCover Medical Certificate
Reference section 270 of the 1998 Act.
If the insurer has commenced making weekly payments of compensation, the insurer is entitled to request the worker to
provide a WorkCover medical certificate covering any period of incapacity for which payments have been or are to be made.
The request can be made to the worker or the worker’s representative in writing or verbally. If the request is made
verbally then it must be confirmed in writing, When the insurer makes the request, it is to notify the worker:
» of the period of incapacity the WorkCover medical certificate is required to cover

» that the worker must glve the WorkCover medical certificate to the insurer within 7 days after the request or within
a period agreed by the insurer and workér

+ - that weekly payments may be discontinued if the WorkCover medical certificate is not received by the insurer.

12. Circumstances Affecting Payment under Provisional Liability:
12,1 If a worker returns to pre-injury duties and is then off work again
Provisional liability can be paid for a cumulative total of 12 weeks, even if the worker returns to work for
intermittent periods and workers compensation is not paid during those periods.
If the worker returns to work and is then off work again, the insurer may pay weekly payments of compensatlon
- for the periods the injured worker is ‘off work’ under provisional liability. These pericds must not exceed a

cumulative total of 12 weeks, and apply where the worker has had a recurrence and this additional period will
progress injury management and return to work for the worker. However, if the worker had resumed pre-injury

work and sustained a further injury or aggravated the original injury, this is a new injury and a further potential

12 weeks of provisional liability may be payable

12.2 If payments are made for at least 8 weeks

Once an insurer has paid weekly payments of compensation to a worker under provisional liability for at least

8 weeks, the insurer is to notify the worker that they will need to make a claim if they will require payments of

compensation to be paid beyond 12 weeks because of ongoing partlal or total incapacity. (Refer to clause 2, Part

2 re Need for a Claim Form). :
12.3 After a reasonable excuse no longer exists

If the reasonable excuse the insurer relied on for not commencing provisional weekly payments ceases to exist,
the insurer must commence payment within 7 days (unless information identifying a further reasonable excuse
exists and is relied on by the insurer)

12.4 If the initial notification of injury is a claim

An insurer must commence payments of compensation benefits under provisional liability within 7 days of the
claim being received, unless the insurer has a reasonable excuse. Reference sections 267 and 275 of the 1998 Act.

The requirement to commence provisional payments is waived if liability for the claim is detérmined, and notice
of this decision given to the worker within 7 days of receipt of the claim.
13. Ceasing Provisional Liability for Weekly Payments of Compensation
Provisional liability for weekly payments of compensation ceases for one of the following reasons:

13.1 if the worker returns to work before the end of the approved period for provisional liability for weekly payrnents
and is not incurring any econemic loss; or

13.2 if the worker makes a claim and this claim is accepted.

In either of the above cases, the insurer need not notify the worker that the prowsmna[ liability for weekly payments
of compensation is to cease. '

14. Circumstances in which Provisional Liability may be Discontinued
"Provisional liability may be discontinued if the following circumstances occur:

14.1 if the worker unreasonably fails to comply with a requirement of Chapter 3 of the 1998 Act in respect of injury

" management. Reference section 57 (1) and (2) of the 1998 Act

14.2 if the worker does not provide a WorkCover medical certificate that certifies the worker’s incapacity within 7
days after the insurer requested the certificate. Reference section 270 (1) (a) and (2) of the 1998 Act; or

14.3 if the worker does not authorise a provider of medical or hospital treatment or occupational rehabilitation services
to give an insurer the information specified in section 270 (1) (b) of the 1998 Act within 7 days after the insurer
making the request. Reference section 270 (1} (b) and (2) of the 1998 Act

14.4 if the insurer receives new credible evidence (eg the worker is not a worker as defined, employment is not a
substantial contributing factor. to the injury) that was not available at the time the provisional payments began.

In the four circumstances described above, the insurer must send the worker written notice that provisional liability and
payments have been discontinued and must send a copy to the employer and service providers, if appropriate. The notice
must inform the worker that provisional payments have been discontinued, the reason that they have been discontinued,
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attach all documents and medical reports relevant to the decision. In the case of non-compliance, the notice must detail any
action that the worker can take to comply and enable the insurer to re-commence provisional liability and make payments.
The notice must also inform the worker and employer that they may contact WorkCover’s Claims Assistance Service on
13 10 50, their union or employer association for further information (see section 74 notices, Part 3 of these guidelines).

15. Re-opening a Provisional Liability Claim
The insurer may recommence provisional lability on a notification of injury in the following circumstances:
15.1 for administration purposes to make further payments

15.2 if provisional liability for payment of compensation benefits has ceased or been discontinued for reasons
described above at Clauses 13.1 and Clauses 14.1 to 14.4 and the worker becomes eligible again for compensation
benefits, the payments can start again if the cumulative totals are not exceeded (12 weeks of weekly payments of
compensation and $7,500 of expenses under section 60 of the 1987 Act). Any periods for which weekly payments
‘of compensation are not made because they have been stopped is not included in the 12 weeks

15.3 recurrence of original injury, ie spontancous re-emergence of symptoms needing treatment or causing incapacity

as opposed to a new injury which is an aggravation or further incident, impacting on the same area of the body
as the original claim

15.4 claim is litigated.

The insurer must notify the employer within 7 days that provmonal liability has been re-opened, unless it has only been
re-opened for administrative purposes.

WorkCover Guidelines for Claiming Compensation Benefits Page 12 of 31
NEW SOUTH WALES GOVERNMENT GAZETTE Ne. 30




814 ‘ SPECIAL SUPPLEMENT 23 March 2012

Part2 MAKING AND HANDLING A CLAIM FOR WEEKLY PAYMENTS AND MEDICAL EXPENSES
COMPENSATION
1. Time Limits for Making a Claim
Claims are generally to be made within 6 months of the injury. Reference section 261 (1) of the 1998 Act.

Before a worker can make a claim the worker must glve notice of injury to the employer except in special circumstances,
Reference section 254 of the 1998 Act.

Anotice of injury may be given orally or in writing and must be given to any person designated by the employer for that
purpase (eg as specified in an employer’s return to work program) or to any person under whose superv:smn the worker is
employed (which may 1nelude a person other than a direct supervisor).

A notice of injury must state.
+- the name and address of the person injured
¢+ the cause of the injury (in plain language)
*+ the date on which the injury happened.

2. Need for a Claim Form
In most circumstances, the need for a claim form can be waived and the claim taken to have been made.

A claim form is only required if:
« areasonable excuse notice has been issued and the reason continues to exist

* compensation is claimed or payable beyond the provisional liability period for weekly payments of compensation
or where medical expenses under provisional liability may exceed $7,500 and there is insufficient information to
determine ongoing liability

* an injury notification is made but there is insufficient information to determine liability. (See clause 7.9, Part 1 for
requirements for a notice).

3. Minimum Information Required to Make a Claim

If a claim is to be made it is to be completed on the claim form available from the employer’s insurer for workers
compensation purposes. The claim form must be completed to the full extent that the relevant information is available and
must include the worker’s particulars, injury details, injured worker’s declaration, work details and employer’s particulars.
Further information in support of the claim should be provided as soon as possible after it is received. In making a claim,
the worker must provide all reports and ddcuments that they rely upon in making the claim as soon as possible after that
information is received to either: ‘

» the employer from whom they are claiming workers compensation benefits
= the insurer responsible for providing the employer’s workers compensation insurance.
If the claim is for weekly payments of compensation, the worker must provide a WorkCover medical certificate (if one

has not already been given to the insurer or employer) or a medical report that includes the information normally provided
on a WorkCover medical certificate. ‘

If a worker has completed a claim form in relation to one claim for an injury, that information is relevant for any
subsequent claim for weekly payments, section 60 expenses or permanent impairment that is related to the same injury.

Where an injury has been sustained by a worker while on a journey, a journey claim form is to be completed.

4. Employer Actions when Served with a Claim

Within 7 days after an employer receives a claim, the employer must complete their relevant sections on the form and
send the claim to the insurer responsible for covering the worker for compensation. From then on, if the insurer requests
more information, the employer must respond within 7 days of receiving the request with all information that is reasonably
attainable. Reference section 264 (1) and (2) of the 1998 Act. The employer must also forward to the insurer, within 7 days
of receipt, any documentation the employer receives in respect of the claim.

Failure by the employer to forward the information to the insurer within 7 days, where the information is in the employer’s
possession or reasonably obtainable, renders the employer liable for prosecution under section 264 (1).of the 1998 Act.
Reference Clause 144 of the Workers Compensation Regulation 2003.

An employer must, within 14 days of a request {rom the worker, supply to the worker the wage and earning details set
out in section 43 (2) of the 1987 Act.

Failure by the employer to forward the information to the worker within 14 days, without reasonable excuse, renders
the employer liable for prosecution under section 43 (2A) of the 1987 Act. :

5. Insurer Actions when Served with a Claim

Once the insurer receives the claim for weekly compensation or medical compensation benefits, they are responsible
for gathering further information from all relevant sources to enable the claim to be determined within 21 days, unless one
of the following reasons for not determining the claim applies:
" WorkCover Guidelines for Claiming Compensation Benefits 7 ' Page 13 of 31
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= expiry date beyond the due date, ie. The expiry date of the éxpected provisional liability period for weekly payments
is greater than the claim determination due date. If a determination is still required, the insurer must determine the
claim prior to the conclusion of the approved period of provisional liability

« returned to work, ie the worker has returned to work on pre-injury duties and received payments for the amounts
claimed, and is not expected to be entitled to receive any further compensation benefits resulting from the injury

+ medical expenses only, ie the claim is for only medical compensation benefits and hablhty has been provisionally
accepted for the claimed expenses Reference section 280 of the 1998 Act

» deficient claim, ie within 7 days after the insurer received the claim, the insurer has notified the worker in writing
that the claim contains an error that is material, ie not obvious or typographical and how to correct that deficiency.
This could include —

o worker has failed or refuses to-sign the declaration form
o no medical certificate received (where weekly cornpensatlon payments are claimed).

The worker may correct the error at any time. When the error is corrected, the claim is then made and the insurer must
determine it within 21 days of the correction being notified to them.

The insurer is also to notify the employer within 7 days that a claim has been made by their worker.
If the insurer cannot find a current policy that covers a claim within 7 days after the claim is made, then the insurer is
to either:

= contact the employer and person who made the claim, and request more information in order to identify the policy.
If the policy still cannot be identified, then the insurer is to inform the employer and the person who made the claim
that the insurer is not the current insurer. The insurer must then refer the claim to WorkCover’s Claims Assistance
Service (CAS) on 13 10 50; or

-+ pass the claim to the current insurer if known. {May be identified by a request for an employer’s past claims experience
from the new insurer or from the cancellation request made by the employer) .

= pass the information in writing on to the worker or the worker’s representative.
Upon request from a worker or a worker’s representative, a copy of medical information or a report from a treating
medical practitioner should be supplied. If the insurer is of the opinion that supplying the worker with a copy of a medical

report would pose a serious threat to the life or health of the worker or any other person, the insurer may instead supply
the medical report to a medical practitioner nominated by the worker for that purpose,

6. Evidence to Support a Decision on Liability

Information which the insurer can use to inform their decision on liability includes the initial report of injury, the claim
form, the WorkCover medical certificate completed by the nominated treating doctor (and signed by the worker), further
1nf0rmat1on received from the worker and the responses made by the worker, employer and doctor during any contact .
made with them by the insurer.

It is the role and responsibility of the insurer to gather sufficient information to enable them to make a soundly based
decision on liability and on any other aspect of the claim within the prescribed time-frame.

When secking a report, especially from medical practitioners, an insurer must state clearly that the worker will have an
entitlement under the legislation to a copy of the report.

Gaining objective, evidence based medical information from the nominated treating doctor, which explains and clarifies
issues regarding the injury, treatment and any period of incapacity, is particularly important.

When a decision is made to deny liability, all documents relevant to that decision must be made avallablc to the worker,
as set out in Part 3, Clause 4.7.

7. Accepting Llablllty
When liability is accepted, the insurer must notlfy the worker and employer that workers compensatlon benefits will
commence and that they will include the provision of reasonably necessary services as set out in Division 3 of Part 3 of
the 1998 Act. '
Include in the notice to the worker and employer:
 that benefits have commenced on the basis of acceptance of liability
» the amount to be paid each week and how that amount is calculated
» whether the insurer or the employer will pay the worker
» what the worker should do if they do not receive payment
* that an injury management plan will be developed, if required _
» a copy of the WorkCover brochure for injured workers, Informazzon Jor injured workers. Reference section 269 of

the 1998 Act.
+ a copy of the WorkCover brochure, Employers guide: what to do if an injury occurs, to small employers (if not
previously provided). :
WorkCover Guidelines for Claiming Compensation Benefits ' Page 14 of 31
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7.1 Weekly payments of compensation are to be determined, and continue to be made based on:

+ wage records supplied by the emplover ’

» the current medical certificate supplied by the worker

= current work status

* the application of Sections 36 to 40 of the 1987 Act, ‘

Section 84 of the 1987 Act provides that weekly payment of compensation is payable at the employer’s usual time

of payment — at fortnightly or shorter intervals or at intervals agreed between the employer/insurer and the worker.
7.2 Reasonably necessary services must be approved by the insurer once the need for treatment has been justified in

a report or a treatment plan which specifies:

« the services proposed

"+ the anticipated outcome

* duration

« frequency

* cost of the service,

If there is insufficient or inadequate information upon which to make a soundly based decision, further information
should be requested from the treatment provider. Failing this, it may be necessary to obtain an independent opinion.

When notifying the treatment provider of approval, the insurer should specify the costs approved, consistent
with WorkCover fee schedules where these have been gazetted or with rates that are customarily charged in the
community. Once a plan is approved, the insurer is liable for costs, unless they advise the provider that liability
for the services has been declined before the services are provided.

Insurers should make payments to service providers in a timely manner to guarantee continuity of service provision.

8. No Response from the Insurer

If the insurer does not respond to a new claim or a request for a specific benefit under Part 3, Divisions 2, 3 and 5 of
the 1987 Act within 21 days, the worker can seek assistance from WorkCover’s Claims Assistance Service (CAS) on 13
10 50 or their union, CAS will issue the worker with a CAS reference number upon initial contact and then contact the
insurer to facilitate a response.

CAS will send a letter to the worker within 7 days of the request advising either:
» the insurer’s response (ie the action the insurer has taken or will take); or
» that there is still no response. _
Once the 7 days has elapsed, the worker may lodge a dispute with the Workers Compensation Commission (WCC)
quoting the CAS reference number and attaching the CAS letter. For the purpose of relying on the CAS reference number
or letter to commence proceedings in the WCC, the CAS inquiry must be made no earlier than 7 days before the time limit
for determining the claim has expired.
9. Managing Employer Expectations

Decisions on liability, reduction or termination of weekly benefits or declinature of other entitlements, are to be advised
to the employer of the injured worker. This is of particular importance whilst the cost of claim impacts on the employer’s
premium.

Small employers are unlikely to have knowledge or experience of the workers compensation system and should be
provided with additional information e.g WorkCover Brochure, Employers guide: what to do if an injury occurs.

10. Reqhests from Employers and Union representatives
Insurers are to respond to requests from union and employer representatives on behalf of their members with appropriate
consent from the member, '
11." Managing Worker Obligations
11.1 Failure to comply with injury management -

Section 57 of the 1998 Act states that if a worker fails unreasonably to comply with a requirement of Chapter 3
of the 1998 Act after being requested to do so by the insurer, the worker has no entitlement to weekly payments
of compensation during the period that the failure continues.

To ensure a fair process and before proceeding to suspend weekly payments of compensation, the insurer is to
explore the reasons for non-compliance and assist the worker to comply with the requirement.

The insurer is to take steps to give the worker the opportunity to comply with the requirement and explain to
the worker that weekly payments of compensation may be suspended if they do not comply and they will not be
entitled to be paid for the period of suspension. Int the event of suspension, they will be notified in writing. The
notice under section 57 of the 1998 Act should contain similar information to that contained in a notice under
section 54 of the 1987 Act. (Refer to clause 6, Part 4, of these guidelines). The worker should be advised to contact
their union or WorkCover’s Claims Assistance Service for further information.

WorkCover Guidelines for Claiming Compénsation Benefits Page 15 of 31
NEW SOUTH WALES GOVERNMENT GAZETTE No. 30




23 March 2012 SPECIAL SUPPLEMENT 817

11.2 Non-participation by the nominated treating doctor

Section 47 of the 1998 Act states that the worker must, when requested to do so by the insurer, nominate as the
worker’s treating doctor for the purpose of an injury management plan for the worker, a medical practitioner who
is prepared to participate in the development of, and in arrangements under, the plan.

If the nominated treating doctor does not reasonably participate in injury management, the insurer is to write to
the worker (with a copy to the nominated treating doctor and employer) advising them that if the doctor does
not participate, they may need to change their nominated treating doctor using the procedure for changing the
nominated treating doctor that is stated on the injury management plan. Reference section 47(6) of the 1998 Act.
The insurer is to ask the worker to show the letter to the doctor and request the doctor to participate. The insurer
is to follow this procedure and consider any reasons the worker may have for remaining with the doctor despite
the non-participation of the doctor. '

11.3 Failure by worker to attend medical examination at the direction of the employer

Section 119 of the 1998 Act requires a worker who has given notice of injury to submit to an examination by
a medical practitioner, provided and paid by the insurer/employer, if so required. The insurer is to ensure that
the worker understands why they are being asked to comply with the requirement, that weekly payments of
compensation may be suspended if they do not comply, and that in the event of suspension they will be notified
in writing. Such notice must be given in accordance with the WorkCover Guidelines on independent medical
examinations and reports.

To ensure due process and before proceeding to suspend weekly payments of compensation, the insurer is to
explore the reasons for the non-compliance and assist the worker to comply with the requirement.
12. Reviewing the Claim '

The claim should be reviewed at scheduled review points and when new information is received which may impact on
the status and direction of the claim. The injury management plan and claims estimate need to be revised and updated in
accordance with any information received. ‘

13. Appreval to Exceed the Statutory Maximum for Medical and Hospital Expenses :

Insurers must apply to WorkCover when it is likely that medical and related expenses or hospital costs will exceed
$50,000 or a previously approved maximum amount,
14. Closing a Claim :

A claim may be closed when a decision can be made that the worker has no ongoing entitlement to benefits and this
decision is not being disputed. Factorsto be considered include:

» worker has achieved optimal return to work and health outcomes
+ all payments have been made
* norecovery action is current. :
Prior to closing a claim, the worker is to be notified in writing giving the reason for the decision and that the claim may
be reopened on receipt of sufficient reasons.
15. Re-opening a Claim
A claim can be re-opened after it has been closed for the following reasons:
= recurrence of original injury
+ further payments or recoveries
» claim is litigated
* claims administration.

If a claim is re-opened again other than for administration purposes, a decision on the additional compensation benefits
must be determined again within 21 days.

The insurer must also notify the employer within 7 days that a claim made by their worker has been re-opened, unless
it is re-opened for administrative purposes.

WorkCover Guidelines for Claiming Compensation Benefits Page 16 of 31
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Part3 DISPUTING ALL OR PART OF A CLAIM FOR WEEKLY PAYMENTS AND MEDICAL EXPENSES

1. Relevant Legislation and Reasons for Disputing Liability

Section 74 of the 1998 Act applies when the insurer has credible evidence to indicate that they are not liable for all or '
part of a claim, meaning that they:

* do not commence weekly payments
* cease or reduce weekly payments after they have started (see also under Part 4); or
* decline to pay for a service that has been requested.

Note: A section 74 notice is not required when payments are to be reduced as a result of the application of a different
rate of compensation after the expiration of an earlier period or incapacity for which a higher rate is payable. In
this case, the insurer is to send a letter to the worker advising of the reduction, the new rate, how it is calculated,
and the legislative basis for the change. ‘

The reasons for disputing liability may include the evidence the insurer has regarding the liability for the provision of
campensation benefits, for example: .

= that the worker has not sustained an injury as defined in section 4 of the 1998 Act _

» that the worker has no incapacity for work

» that the worker is not a worker, as defined in scction 4 of the 1998 Act

» that employment is not a substantial contributing factor to the injury as set out in section 9A of the 1987 Act

» that psychological injury was wholly or predominantly caused by reasonable actions of the employer, as set out in
section 11A of the 1987 Act

» that a service that has been requested under Part 3, Divisions 2, 3 and 5 of the 1987 Act is not reasonably necessary
+ - the incapacity or need for treatment or permanent impairment does not result from the i mjury

2. Evidence Relevant to the Decision

The insurer must consider all evidence relevant to the claim to which the decision relates, including reports and plans
submitted on behalf of the worker and independent reports obtained by the insurer. This ev:dence may include but is not
limited to:

* the claim form .
* medical certificates

« medical reports prepared by treating practitioners and specialists

*+ treatment plans

*+ return to work plans

* rehabilitation reports

+ factual/investigative reports

» independent medical reports prepared by a specialist medical practitioner with qualifications relevant to the treatment
of the injured worker’s injury (refer to WorkCover Guidelines on Independent Medical Examinations & Reports)

* injury management consultant reports
* independent treatment review reports (eg independent physiotherapist consultant).

3. Internal Review Before Issuing a Dispute Notice

Before giving notice of the decision to dispute liability on all or part of the claim, the insurer must carry cut an internal
review of all of the evidence considered in arriving at the decision. This includes reviewing all documents which are
relevant to the claim or any aspect of the claim to which the decision to dispute relates. At a minimum, the review is to be
conducted by someone other than the person who has made the original decision and, by someone w1th requisite expertise,
eg Technical Advisor or Senior Claims Supervisor, The reviewer(s) must have comprehenswe knowledge of the legislation
as it applies to the matter in dispute and the issues arising from it. Where a self insurer or specialised insurer does not have
a person within their organisation who can review the decision, this review may be undertaken by a person external to the
organisation with the requisite knowledge and expertise. .

4. Requirements for a Notice Disputing Liability

Section 74 of the 1998 Act requires an insurer who disputes liability in respect of a claim or any aspect of a claim, to
give notice of the dlspute to the worker and adhere to the requirements for the notlce of dispute. All matters in dlspute at
that time must be given in this notice,

Clause 34 of the Workers Compensation Regulation 2003 provides additional information to be included in a section
74 notice,

An insurer must comply with the requirements in sectlon 74 and clause 34. Any defect in a notice should be corrected
as soon as it comes to the i msurer s attention.

A section 74 notice may not need to be given to a worker by an insurer if a correct section 54 notice, as per the 1987 Act
has been given. Section 54 of the 1987 Act deals with requirements for insurers to give notice to workers before discontinuing

WorkCover Guidelines for Claiming Compensation Benefits Page 17 of 31
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or reducing benefits. If a notice given by an insurer under section 54 contains all the information required by section 74, a
separate section 74 notice is not required and the section 54 notice becomes the dispute notice.

A decision to dispute liability should not be made lightly.

The section 74 notice must give the worker notice, in clear and unambiguous Ianguage of the issue(s) that are genuinely
in dispute and the reason(s) for the dispute. It is not acceptable to list all potential issues that may arise under the legislation,
regardless of their relevance to the claim under consideration. Nor is it acceptable to say, for example that “notice of injury”
is disputed. The insurer must state precisely which aspect of that “notice of injury” is disputed, why it is disputed and upon
which section or sub-section of the legislation it relies.

A section 74 notice will identify the issues that may be referred to the Workers Compensation Commission (WCC) for
determination and must therefore be prepared by a responsible officer who has a detailed knowledge of the worker’s claim
and the legislation. The notice should only be prepared after a comprehensive and detailed consideration of the factual and
legal issues in the claim.

A section 74 notice must:
+ precisely identify, in plain language in the body of the document, the issue(s) in dispute AND, in respect of each
issue, the insurer’s reasoning for disputing the issue
« identify the sections and, if necessary, the sub-sections of the legislation on whleh the insurer relies and that are
relevant to the issues in dispute :

* have attached to it any relevant document to which clause 37 of the Workers Compensation Regulation 2003 applies.
The obligation to provide a copy of a report applies to any report that is relevant to the claim or any aspect of the
claim to which the decision relates, whether or not the report supports the reasons for the decision :

= state that the worker has the right to request a review of the claim by the insurer

« ‘state that the worker can seck advice or assistance from the Claims Assistance Service or from their trade union or
from a lawyer

» state that the worker can refer the dispute for determination by the WCC

» if'the insurer has referred or proposes to refer the dlspute to the WCC, include a statement to that effect specifying
the date of referral or proposed referral

» state that the matters that may be referred to the WCC are limited to matters notified in the notice or in any notice
issued after a further review or in correspondence prior to a referral concerning an offer of settlement or in a request
for further review.

A section 74 notice must be written in plain language, as specified in section 74 (2B) and must include:
4.1 a statement of the matter(s} in dispute

This identifies the general, plain language nature of the workers compensation benefit(s) that is/are in dispute.
It should also include who made the decision and the date it was made and who confirmed the decision and the
date it was confirmed. :

4.2 reasons the insurer disputes liability

A section 74 notice must show the legislative basis for the insurer to dispute liability by referring to ‘the sections
or clauses of the workers compensation legislation, regulations or guidelines that are relevant and relied upon
by the insurer for its decision.

it is not acceptable to list standard grounds of objection that are not relevant to the actual issues in dispute.

4.3 astatement of the insurer and claimant issues relevant to the matter in dispute, The section 74 dispute notice
must include a plain language description of all that the insurer has considered in coming to the decision to dispute
liability for all or part of a worker’s entitlement to workers compensation benéfits.

The information provided must be comprehensive as it informs all parties of the line of reasoning that the insurer
has relied on in disputing liability and will rely en if the claimant files an Application to Resolve a Dispute in
the WCC.

It must be written on a case-by-case basis, as it must reflect the facts of the case. Precedents cannot be relied on.

All of the information that has been considered by the insurer (either provided by or on behalf of the worker or
obtained by the insurer) in making the decision and the conclusions the insurer has drawn from this must be included.
The level of detail must be sufficient to substantiate the legislative basis (i.e. each section and sub-section of the
Act cited) to dispute liability as shown in 4.2. This will assist the worker to accept the decision or decide if an
optional review should be requested.

4.4 astatement identifying all reports and documents relevant to the claim or aspect of the claim te which the
decision relates
The notice must refer to all reports in the possession of the insurer that were considered in making the decision
to dispute the claim or any aspect of the claim. This extends to reports and documents that do not suppott the
decision reached but are still relevant and must include, but are not limited to:
+ medical reports, certificates and clinical notes (including reports under sections 115 and 126 of the 1998 Act)

WorkCover Guidelines for Claiming Compensation Benefits . Page 18 of 31
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* treatment plans

+ factual/investigation reports

« rehabilitation reports

= assessment reports under section 40A of the 1987 Act

+ any other relevant reports’

+ wage details required to be supplied under section 43 (2) of the 1987 Act.

Reference to reports must include the name and relevant qualifications of the person who wrote the report, and
the date of the report. |

4.5 a statement identifying the reports and documents submitted by the worker in making the claim
This refers to relevant information received by the insurer from the worker or on the worker’s behalf in support
of the worker’s claim. It also includes information obtained from the worker pursuant to an obligation under
section 71 of the 1998 Act to comply with any reasonable request by the insurer to furnish specified information
(in addition to information furnished in the claim form).

The worker is limited to this information in any application for dispute resolution lodged with the WCC, except
where the worker was not legally represented at the relevant time or where additional information is prov1ded in
a request for review (refer clause 4.7 below).

4.6 a statement identifying that all reports and documents relevant to the decision to dispute the claim, as
referred to in 4.4 above (and which are in the possession of the insurer), are attached to the dispute notice.
A relevant report does not have to be attached where it has already been supplied to the worker provided it is
identified in the statement referred to in clause 4.4 above.

If the insurer is of the opinion that supplying the worker with a copy of a report would pose a serious threat to

the life or health of the worker or any other person, the insurer may instead :

» in the case of a medical report, supply the report to a medical practitioner nominated by the worker for that
purpose; or ‘

-+ in any other case, supply the report to a legal practitioner representing the worker; or

+ when neither of the above options are approprlate seek a direction or authority from WorkCover to redirect,
eg this could be appropriate when a union is representing a worker.

Should a matter proceed to the WCC, both parties are limited to relying on reports and documents identified in
the dispute notice or dispute review notice (refer clause 4.7 below) with the exception of those workers who are
not represented by a solicitor,

4.7 astatement indicating that the worker can request a review of the claim by the insurer {optional review)
Section 287A of the 1998 Act provides the worker with an opportunity to request the insurer to review the decision
to dispute the claim or any aspect of the claim at any time before an application for dispute resolution is lodged
with the WCC. When a request for review is made, the claim must be reviewed by the insurer and a response

made within 14 days after the request is made. A request is taken to have been made when it is first received by
an lnSllTCI'

The statement in the notice must describe the procedure for requesting a rcview and indicate that the worker may
raise further issues and introduce further supporting evidence when seeking the review. The notice must also
include a statement advising the worker that this extra information must be prov1ded if the worker is to include
it in any application for dispute resolution referred to the WCC.

The optional review must be carried out in accordance with the insurer’s complaints and disputes management
model. At a minimum, the review is to be conducted by someone other than the person who has made the original
decision and by someone with requisite expertise, eg technical advisor or senior claims supervisor. The reviewer(s)
must have comprehensive knowledge of the legislation as it applies to the matter in dispute and the issues arising
from it. Where a self insurer or specialised insurer does not have a person within their organisation who can

review the decision, this review may be undertaken by a person external to'the organisation with the requisite -

knowledge and expertise.
The response will either be to accept the worker’s claim or issue a new dispute review notice (see Clause 3 below).

The request for an optional review of a dlspute notice does not consiitute a stay of the decision to terminate or
reduce payments.

The worker may separately contact the insurer to seck clarification of the notice or correction of a defect.
A standard form for requesting the review is to be attached to the dispute notice. (See Appendix 1),
4.8 the notice must also include a statement advising that the worker may —
+ contact WorkCover’s Claims Assistance Service on 13 10 50
+ seek assistance from the worker’s union or a lawyer

+ refer the dispute to the Registrar for determination by the wCe (including the postal and emall address of the
Registrar).

Where the insurer has referred or proposes to refer the dispute for determination by the WCC, the notice must
also include a statement to that effect, specifying the date of referral or proposed referral.
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4.9 astatement indicating that the matters that may be referred to the WCC are limited to matters notified in
the dispute notice or in a dispute review notice,
S.. Dispute Review Notice

If the insurer continues to dispute the claim following the optional review, they must issue a further dispute notice. The
content of this dispute notice must comply with the requirements of section 74. Any further reports that have come into
the possession of the insurer and that are relevant to the review decision are to be attached. The notice can refer to and
rely on the content of the original section 74 notice and attachments, provided they remain applicable. Informatlon and
documents relevant to the dispute review decision are alsc to be attached, unless already provided.

The worker may request more than one review.

6. Section 74 template
Headings
1. A statement of the matter(s) in dispute.
2. Reasons the insurer disputes liability.
3. A statement of the insurer and claimant issues, relevant to the matter in dispute,
4

A statement identifying all reports and documents which were relevant to the claim or aspect of the claim to which
the decision relates,

A statement identifying the reports and documents submitted by the worker in making the claim.

A statement identifying that all reports and documents relevant to the decision to dispute the claim referred to in
4 above (and which are in the possession of the insurer) are attached to the dispute notice.

A statement indicating that the worker can request a review of the claim by the insurer {optional review).
8. Other matters (see 4.8 above).

A statement indicating that the matters that may be referred to the WCC are limited to matters notified in the
dispute notice or in a dispute review notice.

N L
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Part4 TERMINATING OR REDUCING WEEKLY PAYMEN TS OF COMPENSATION

1. Relevant Legislation and Reasons for Terminating or Reducing Payments of Weekly Compensation
Section 54 of the 1987 Act applies if a worker: :
* has received weekly payments of compensation for a continuous period of at least 12 weeks

* has provided the worker’s employer or the employer’s insurer with a certificate by a medical practitioner specifying
the expected duration of the worker’s incapacity

» and the insurer has evidence to support the termination or reduction of payment of weekly compensation.

The insurer shall not discontinue payment or reduce the amount, of the compensation during the period of incapacity so
specified without giving the worker the prescribed period of notice of intention to discontinue payment of the compensation
or to reduce the amount of the compensation.

Failure to give the prescribed period of notice under section 54 of the 1987 Act by the insurer or employer is an

- offence rendering the insurer liable for prosecution under section 54(1) and also liable to the worker to pay the amount of

compensation that would have been payable had the prescribed period been properly observed.

The reasons for terminating or reducing payments may include:

* if the insurer receives evidence impacting on the claim with respect to entitlement to weekly compensation under
section 40 or section 52A of the 1987 Act.

Note: A section 54 notice is not required for a reduction in weekly benefits when payments are reduced as a result of
application of legislative requirements, eg. under section 37 or section 38 of the 1987 Act, In this case, the insurer
s to send a letter to the worker advising of the reduction, the new rate, how it is calculated and the legislative basis .
for the change, :

2. Evidence Relevant to the Decision

The insurer must consider all evidence relevant to the decision, including reports and plans submitted on behalf of the
worker and independent reports obtained by the insurer. This evidence may include but is not limited to:

» the claim form

« medical certificates

* medical reports prepared by treating practitioners and specialists
* treatment plans

* return to work plans

* rehabilitation reports

* factual/investigative reports

* independent medical reports prepared by a specialist medical practitioner with qualifications relevant to the treatment
of the injured worker’s injury (refer to WorkCover Guidelines on independent medical examinations and reports)

* injury management consultant reports :
* independent treatment reports (eg independent physiotherapist consultant),

All issues and information relevant to the decision are to be provided to the claimant when a decision to reduce or
terminate payments is communicated to the claimant. :

When secking a report, especially from medical practitioners, an insurer nust give clear advice that the worker will
have an entitlement under the legislation to a copy of the report.

3. Internal Review Before Issuing a Notice to Terminate or Reduce Weekly Payments of Compensation

Before giving notice of the decision to terminate or reduce weekly payments of compensation, the insurer must carry
out a review of all the evidence considered in arriving at the decision. This includes reviewing all documents which are
relevant to the claim or any aspect of the claim to which the decision to terminate or reduce relates. At a minimum, the
review is to be conducted by someone other than the person who has made the original decision and by someone with
requisite expertise, eg technical advisor or senior claims supervisor. The reviewer(s) must have comprehensive knowledge
of the legislation as it applies to the matter in dispute and the issues arising from it. Where a self insurer or specialised
insurer does not have a person within their organisation who can review the decision, this review may be undertaken by a
person external to the organisation with the requisite knowledge and expertise.

4. Requirements for a Notice to Terminate or Reduce Weekly Payments of Compensation
Section 54 of the 1987 Act provides that if an insurer terminates or reduces weekly compensation, they must give notice
of the decision to reduce or terminate payments to the worker. It also sets out the requirements for the notice of dispute.

Clause 15 of the Workers Compensation Regulation 2003 provides additional information to be included in a section
534 notice. An insurer must comply with the requirements in section 54 and clause 15. Any defect in a notice should be
corrected as soon as it comes to the insurer’s atiention. '

If a notice given by an insurer under section 54 contains all the information required by section 74 of the 1998 Act a
separate section 74 notice is not required in the event of a dispute and the section 54 notice becomes the dispute notice,
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A decision to dispute liability should not be made lightly.

The section 54 notice must give the worker notice, in clear and unambiguous language, of the issue(s) that are genuinely
in dispute and the reason(s) for the dispute. It is not acceptable to list all potential issues that may arise under the legislation,
regardless of their relevance to the claim under consideration. Nor is it acceptable to say, for example that “notice of injury”
is disputed. The insurer must state precisely which aspect of that “notice of injury” is disputed, why it is disputed and npon
which section or sub-section of the legislation it relies.

A section 54 notice will identify the issues that may be referred to the Workers Compensation Commission (WCC) for
determination and must therefore be prepared by a responsible officer who has a detailed knowledge of the worker’s claim
and the legislation. The notice should only be prepared after a comprehensive and detailed consideration of the factual and
legal issues in the claim. .

A section 5_4 notice must;

* precisely identify, in plain language in the body of the document, the issue(sj in dispute AND, in respect of each
issue, the insurer’s reasoning for disputing the issue

+ identify the sections and, if necessary, the sub-sections of the legislation on which the insurer relies and that are.

relevant to the issues in dispute

* have attached to it any relevant document to which clause 37 of theVWorkers Compensation Regulation 2003 applies.
The obligation to provide a copy of a report applies to any report that is relevant to the claim or any aspect of the
claim to which the decision relates, whether or not the report supports the reasons for the decision

* state that the worker has the right to request a review of the claim by the insurer

» state that the worker can seek advice or assistance from the Claims Assistance Service or from their trade union or
from a lawyer

» state that the worker can refer the dispute for determination by the WCC

* ifthe insurer has referred or propaoses to refer the dispute to the WCC, include a statement to that effect specifying-

the date of referral or proposed referral

+ state that the matters that may be referred to the WCC are limited to matters notified in the notice or in any notice
issued after a further review or in correspondence prior to a referral concerning an offer of settlement or in a request
for further review.

A section 54 notice must be written in plain language, and must include the following in order to operate as a dispute
notice as well as a section 54 notice:

4.1 a statement of the matter(s) in dispute ' -
This identifies the general, plain language nature of the weekly compensation benefits claim that is/are in dispute.

It should also include who made the decision and the date it was made and who confirmed the decision and the

date it was confirmed.

4.2 reasons the insurer is terminating or reducing weekly payments of compensation
A section 54 notice must show the legislative basis for the insurer to terminate or reduce weekly compensation.
The reasons must refer to those parts of the workers compensation legislation, regulations or guidelines that are
relevant and relied upon by the insurer for its decision. .
It is not acceptable to list standard grounds of objection that are not relevant to the actual issues in dispute.

4.3 a statement of the insurer and claimant issues relevant to the matter in dispute
The section 54 notice must include a plain language description of all that the insurer has considered in coming

. to the decision to dispute liability for all or part of a worker’s entitlement to weekly compensation benefits.

The information provided must be comprehensive as it informs all parties of the line of reasoning that the insurer
has relied on in disputing liability and will rely on if the claimant files an Application to Resolve a Dispute in
the WCC. .

It must be written on a case-by-case basis, as it must reflect the facts of the case. Precedents cannot be relied on.
All of the information that has been considered by the insurer (either provided by or on behalf of the worker or
obtained by the insurer) in making the decision and the conclusions the insurer has drawn from this must be included.

The level of detail must be sufficient to substantiate the legislati've basis (i.e. each section and sub-section of the
Act cited) to dispute liability as shown in 4.2. This will also assist the worker to accept the discussion or determine
if an optional review should be requested.

4.4 A statement identifying all reports and documents relevant to the claim or aspect of the ¢laim to which the
decision relates

The notice must refer to all reports and documents in the possession of the insurer which are relevant to the
decision. This extends to reports that do not support the decision reached but are still relevant, and may include
but are not limited to:

+ medical reports, certificates and clinical notes (including reports under sections 119 and 126 of the 1998 Act)
+ treatment plans
+ factual/investigation reports
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« rehabilitation reports
* assessment reports under section 40A of the 1987 Act
= any other relevant reports or documents
» wage details required to be supplied under séction 43 (2) of the 1987 Act.
Referenice to reports must include the name and relevant qualifications of the person who wrote the report and
the date of the report.

4.5 a statement identifying the reports and decuments submitted by the worker in making the claim
This refers to relevant information received by the insurer from the worker in support of the worker’s claim. It
also includes information obtained from the worker pursuant to an obligation under section 71 of the 1998 Act
to comply with any reasonable request by the insurer to furnish specified information (m addition to information
furnished in the claim form).

The worker is limited to this information in any apphcatlon for dispute resolution lodged with the WCC, except
where the worker was not legally represented at the relevant time or where additional information is provided in
a request for review (refer clause 4.7 below). _

4,6 a statement identifying that all reports and documents relevant to the decision to terminate or reduce
weekly payment as referred to in 4.4 above (and which are in the possession of the insurer) are attached to
the dispute notice

A relevant report does not have to be attached where it has already been supplied to the worker provided it is

identified in the statement referred to in clause 4.4 above.

If the insurer is of the opinion that supplying the worker with a copy of a report would pose a serious threat to

- the life or health of the worker or any other person, the insurer may instead:

* in the case of a medical report, supply the report to a medical practitioner nominated by the worker for that
purpose; or

* ‘in any other case supply the report to a legal practitioner representing the worker

» when neither of the above options are approprlate seek a direction or authority from WorkCover to redirect,
eg this would be appropriate when a union is representing a worker.

Should a matter proceed to the WCC, both parties are limited to relying on reports and documents identified in
the dispute notice or dispute review notice (refer clause 4.7 below) with the exception of those workers who are
not represented by a solicitor,
4.7 a statement indicating that the worker can request a review of the claim (optional review)

Section 287A of the 1998 Act provides the worker with an opportunity to request the insurer to review the decision
to dispute the claim or any aspect of the claim, at any time before the dispute is referred to the WCC. When a
request for review is made, the claim must be reviewed by the insurer and a decision made within 14 days of the .
request. A request is taken to have been made when it is first received by the insurer. :

The statement in the notice must describe the procedure for requesting a review and indicate that the worker may
raise further issues and introduce further supporting evidence when seeking the review. The notice must also
include a statement advising the worker that this extra information must be provided if the worker is to include
it for any application to dispute referred to the WCC,

The optional review is to be carried out in accordance with the insurer’s complaints and disputes handlmg model.
‘At a minimum, the review is to be conducted by someone other than the person who has made the original decision
and by someone with requ1s1te expertise. The rewewer(s) must have comprehensive knowledge of the leglslatmn
as it applies to the matters in dispute and the issues arising from it. Where a self insurer or specialised insurer
does not have a person within their organisation who can review the decision, this review may be undertaken by
a person external to the organisation with the requisite knowledge and expertise.

The response will be to either accept the workers response to the dispute notice or to issue a new dispute review
notice (see clause 5 below).
The request for an optional review of a dlspute notice does not constitute a stay of the decision to terminate or
reduce payments.
The worker may separately contact the insurer to seek clarification of the notice or correction of a defect.
A standard form for requesting the review is to be attached to the dispute notice (see Appendix 1).
4.8 the notice must also include a statement advising that the worker may —
= contact WorkCover’s Claims Assistance Service on 13 10 50
* seek assistance from the worker’s union or lawyer
* refer the dispute to the Registrar for determination by the WCC (including the postal and email address of the
Registrar).
The notice referred to in this section is also to include information about the possible entitlements of the injured
worker under section 38 of the 1987 Act and the requirements for the worker to obtain those benefits if —

+ the notice relates to a reduction in the amount of the worker’s weekly compensation as a result of the application
of section 40

+ the injured worker is not in receipt of earnings
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» the information has been supplied to the worker under section 40A
* astatement as to how the reduced compensation has been calculated
* the worker has not previously received section 38 benefits
4.9 a statement indicating that any matters that may be referred to the WCC are limited to matters notified
in the dispute notice or in a dispute review notice
5. Dispute Review Notice '

If the insurer maintains the original decision following the optional review, they must issue a further notice. This
must contain the same type of information as the original section 54 notice. Any further reports that have come into the
possession of the insurer and that are relevant to the review decision are to be attached. The notice can refer to and rely on
the content of the original netice and attachments provided they remain applicable. Information and documents relevant
to the dispute review decision are also to be attached unless already provided.

The worker may request more than one review.

6. Section 54 template
Note: The format for this template may also be used for a section 57 suspension notice.
Headings .
1. A statement of the matter(s) in dispute.
2. Reasons the insurer is terminating or reducing weekly compensation.
- 3. Statement of the insurer and claimant issues relevant to the matter in dispute.
4

A statement identifying all reports and documents relevant to the claim or aspect of the claim to which the decision
relates.

5. A statement identifying the documents submitted by the worker in making the claim which are relevant to the
decision.

6. A statement identifying that all reports and documents relevant to the decision to terminate or reduce weekly
payments of compensation referred to in 4. above (and which are in the possession of the insurer) are attached to
the dispute notice.

7. A statement indicating that the worker can request a review of the claim.
8, Other matters — see 4.8 above.

A statement indicating that any matters that may be referred to the WCC are limited to matters notified in the
dispute notice or in a dispute review notice.,
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Part5 MAKINGAND HANDLING A CLAIMFOR LUMP SUM COMPENSATION (PERMANENT IMPAIRMENT
AND PAIN AND SUFFERING)

To be eligible for lump sum compensation under section 66 of the 1987 Act a worker must have sustained an injury, as
defined in section 4 of the 1998 Act that resulted in permanent impairment.

1. Minimum Information Required for 2 Worker to Initiate a Claim

If a claim is already in progress for the injury and the insurer has sufficient information regarding the injury sustained
and is satisfied that the injury has resulted in permanent impairment and that it has reached maximum medical improvement,
then the permanent impairment claim form is not required. If this claim proceeds as a dispute to the Workers Compensation
Commission, a claim form is not to be required. '

A permanent impairment claim form is required if a worker is initiating a claim for pérmanent' impairment and pain and
suffering (if applicable) related to an injury and has not previously made a claim in respect of the injury or if the insurer
does not have sufficient information about the injury for which the claim is being made.

2. - Relevant Particulars about a Claim. (Refer to section 282 of the 1998 Act).
The claim must include relevant particulars about the claim.

2.1 For injuries pre 1 January 2002:

» the injury received (as identified in claim for workers compensation. If no claim for compensation has been
made, it will be necessary to separately make such a claim) :

« all impairments arising from the injury
+ the amount of loss as measured by the Table of Disabilities

* any previous injury or any pre-existing condition or abnormality, to which any proportion of an impairment
is or may be due (whether or not it is an injury for which compensation has been paid or is payable under
Division 4 of Part 3 of the 1987 Act)

* details of all previous employment to the nature of which the injury is or may be due
+ information as'to whether or not the degree of impairment resulting from the injury is permanent
* amedical report supporting the amount of loss claimed.

2.2 For injuries from 1 January 2002:

» the injury received, as identified in claim for workers compensation. If no claim for compensation has been
made, it will be necessary to separately make such a claim

+ all impairments arising from the injury
» whether the condition has reached maximum medical improvement

+ the amount of whole person impairment assessed in accordance with the WorkCover Guides for the evaluation
of permanent impairment .

* a medical report completed in accordance with the WorkCover Guides for the evaluation of permanent
impairment by a medical specialist with qualifications and training relevant to the body system.being asscssed
who has been trained in the WorkCover Guides

» If there is more than one impairment that requires assessment by different medical specialists, one specialist
must be nominated as lead assessor and determine the final amount of whole person impairment

+ il the claim is for permanent impairment of hearing, a copy of the audiogram used by the medical specialist
in preparing the report that accompanies the claim, o
3. Claim for Pain and Suffering
Reference section 67 of the 1987 Act.

To make a claim for pain and suffering the worker must provide relevant particulars about a claim:
* aclaim for permanent loss or whole person impairment completed on the permanent impairment claim form

* evidence that the loss according to the Table of Disabilities is at least 10% of the maximum that can be awarded or
the level of whole person impairment is 10% or above

« -adescription of the effect the impairment has on their work, domestic and leisure activities
* the proportion of the maximum amount of compensation under section 67 claimed for the pain and suffering.

4. Employer Action on Receipt of a Claim for Permanent Impairment

Within 7 days after an-employer receives a claim, the employer must send the claim to the insurer responsible for
covering the worker for compensation. From then on, if the insurer requests more information, the employer must respond
within 7 days of receiving the request with all information that is reasonably obtainable. The employer must also forward

to the insurer within 7 days of receipt any documentation the employer receives in respect of the claim. Reference section
264 (1) and (2) of the 1998 Act. o : :

Failure by the employer to forward the information to the insurer within 7 days, where the information is in the employer’s
possession or reasonably obtainable, renders the employer liable for prosecution under section 264 (1) of the 1998 Act.
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5. Insurer Action on Receipt of a Claim for Permanent Impairment
Reference section 281 of the 1998 Act. '
When an insurer receives a claim for permanent impairment the insurer must determine the claim by the latest date of
cither: .
(a) within 1 month after the degree of permanent impairment first becomes fully ascertainable, as agreed by the parties
or as determined by an approved medical specialist; or . .
{(b) within 2 months after the claimant has provided to the insurer all relevant particulars about the claim

For (a) above, ‘fully ascertainable as agreed by the parties’ means that
* the claimant has reached maximum medical improvement

* the medical report has been prepared by a WorkCover trained assessor of permanent impairment in accordance with
the WorkCover Guides for the evaluation of permanent impairment

» the medical report has been provided to the insurer
» the level of permanent impairment (as per the medical report) is agreed by the insurer.

Claim to be determined within 1 month from the receipt of the report. For (b) ébqve the following applies:

* If the insurer considers the report is not in accordance with the WorkCover Guides the insurer advises the injured
worker within 2 weeks of receipt of the claim that further information is required and seeks clarification from the
author, with a copy of the request sent to the injured worker’s legal representative. If the required information is not
forthcoming within 10 working days the insurer arranges an independent medical examination.

¢ The insurer will determine the worker’s entitlements and advise the worker within 2 months from the date of the
examination of the worker or within 1 month of receiving that report, whichever is the earlier. ‘

Referrals for an independent medical examination are only to be made when one or more of the questions outlined in
“reasons for referral” on page 5 of the Guidelines on Independent Medical Examinations and Reports are sought.

The offer of payment to the injured worker must be in accordance with a properly completed report by a trained assessor
of permanent impairment. If there is more than one way to assess the level of impairment the more beneficial result is to
be chosen. (See paragraph 3.5 in the WorkCover Guides for the evaluation of permanent impairment).

When an offer is made it should be accompanied by the medical report on which this offer is based, see also Clause 8
in relation to a “complying agreement™,

If the claim is served on the insurer, the insurer must notify the employer that a ctaim has been made within 2 working

If the insurer cannot find a current policy that covers a claim within 7 days after the claim is rhade, then the insurer is
to either:

* contact the employer, and the person who made the claim, and request more information in order to identify the
policy. If the policy still cannot be identified, then the insurer is to inform the employer and the person who made
the claim that the insurer is not the current insurer. The insurer must then refer the claim to WorkCover’s Claims
Agsistance Service; or ' ‘ ‘

* pass the claim to the current insurer, if the identity of the current insurer can be determined and notify the worker
in writing. : .

6. No Response from the Insurer

If the insurer does not respond to a claim for permanent impairment within 2 months, the worker can seek assistance
from WorkCover’s Claims Assistance Service (CAS) on 13 10 50. CAS will issue the worker with a CAS reference number

upon initial contact, and then contact the insurer to facilitate a response.

CAS will send a letter to the worker within 7 days of the request advising either:

= the insurer’s response; or
» that there is stili no response,

Once the 7 days has elapsed, the worker may lodge a dispute with the Workers Compensation Commission (WCC)
quoting the CAS reference number and attaching the CAS letter. For the purpose of relying on the CAS reference number
or letter to commence proceedings in the WCC, the CAS inquiry must be made no earlier than 7 days before the time limit
for determining the claim has expired. :

7. Insurer Accepts a Claim for Permanent Impairment

If the insurer is satisfied with the claim made, and the level of impairment properly assessed in accordance with the
WorkCover Guides (for injuries from 1 January 2002), there is no need to obtain further assessments and an offer of payment
will be made to the worker in accordance with section 66 of the 1987 Act. ‘

Any payment for permanent impairment is to be in accordance with the level of permanent impairment assessed by a
trained assessor of permanent impairment in accordance with the WorkCover Guides for injuries from 1 January 2002.
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The offer needs to set out:

+ the date of the injury

+ the injury to which the offer relates

* the amount of the offer or extent of pre-existing condition or abnormality, if any

» the reports and documents relied upon in making the offer

+ the reports and documents served and relied upon by the worker in support of the claim (the worker is limited to
this information in any application for dispute resolution lodged with the WCC, except where the worker was not
legally represented at the relevant time or where additional information is provided in further correspondence prior
to referral to the WCC) :

* astatement that if the offer is not accepted, the worker can:
o contact WorkCover’s Claims Assistance Service on 13 10 50
o seek assistance from the worker’s union or lawyer :
o apply to the Registrar for determination by the WCC one month after the offer is made (including the postal

and email address of the Registrar).

» a statement that the matters that may be referred to the WCC are limited to matters notified in writing between the
parties concerning the offer of settlement,

Copies of the reports and documents relied upon by the insurer in the making of the offer must be attached to the written
advice of the offer to the worker. If the insurer is of the opinion that supplying the worker with a copy of a medical report
would pose a serious threat to the life or health of the worker or any other person, the insurer may instead supply the medical
report to a medical practitioner nominated by the worker for that purpose.

- Where the outcome of the assessment of permanent impairment is nil whole person impairment and there are no other
issues in dispute the insurer is to issue a letter to the worker that incorporates the following requirements:
« the date of injury
+ the injury to which the claim relates :
» the advice that a decision has been made that no offer will be made in respect of the worker’s claim for lump sum
compensation as the injury has not resulted in any degree of permanent impairment

* description of the reports and documents relied upon by the insurer in reaching the decision not to make an offer.
NOTE: The reports and document must also be attached unless supply would pose a serious threat to the life or
health of the worker or any other person, in which case they may be supplied to a medical practitioner nominated
by the worker

» description of the reports and documents served and relied upon by the worker in support of the claim

= astatement that advises if the worker wishes to pursue their claim, the worker can:

0" contact WorkCover’s Claims Assistance Service on 13 10 50

o seek assistance from the worker’s union or lawyer

o apply to the Registrar for determination by the WCC one month after receipt of advice from the Insurer (including
the postal and email address of the Registrar).

« that the matters that can be referred to the WCC are limited to matters notified in writing between the parties
concerning the claim, )

8. Complying Agreements
Reference section 664 of the 1987 Act.
Prior to making a payment to the worker for permanent impairment under section 66 of the 1987 Act and for pain and

_ suffering under section 67 of the 1987 Act the insurer must be satisfied that a worker has obtained independent legal advice
in order to record the payment details as a complying agreement. Evidence of independent legal advice can be in either:

» a letter from the worker’s solicitor; or _
* details of the agreement regarding payment signed and returned to the insurer by the worker.
The following details must be included in a complying agreement:
» degree of permanent impairment
» medical report(s) relied on to assess the degree of permanent impairment
+ amount of compensation payable in respect of degree of permanent impairment
~ « amount of pain and suffering compensation (if applicable)
+ date of agreement
+ certification by insurer that it is satisfied that the worker has obtained independent legal advice.

The complying agreement may be contained in one or more documents which must be kept on the insurer’s file.

9. Insurer Disputes Liability for the Claim

If an insurer disputes liability in respect of a claim for permanent impairment, the insurer must issue a section 74 Notice
in accordance with Part 3 of these guidelines.
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Part 6 MAKING AND HANDLING A CLAIM FOR WORK INJURY DAMAGES

1. General o _
A claim fer work injury damages (WID) must meet two criteria:
*» the work injury is a result of the negligence of the employer
« the work injury resulted in at least 15 percent whole person impairment {WPI).
A claim for WID can only be made where a claim for lump sum compensation for the work injury has been made pursuant

to section 66 of the 1987 Act. The claim under section 66 must be made before or at the same time as the claim for WID.
Reference section 2804 of the 1998 Act.

" Before a worker is entitled to claim for work injury damages the degree of WPI must have been assessed to be at least
15 percent. The assessment of WPI must have been made in accordance with the WorkCover Guides for the Evaluation of
Permanent Impairment. Reference sections 313, 314 and 322 of the 1998 Act and section 151H of the 1987 Act.

2. Particulars of the Claim and Evidence Relied Upon

To make a claim for WID the worker must provide particulars about the claim and the evidence to be relied upon. This
must include:

+ details-of the injury to the worker caused by the negligence or other tort of the employer
* degree of assessed WPI
« evidence of the negligent act/s of the employer
* economic loss that is being claimed as damages.
Reference section 282 of the 1998 Act.

3. Where Whole Person Impairment not Fully Ascertainable ,
Court proceedings for WID must be commenced within 3 years after the date on which the injury was received. Reference
section 151D of the 1987 Act.

Where this time limit is reached but the WPI for the injured worker is not fully ascertainable, the worker should make
a claim for WID setting out the particulars of the claim and the evidence to be relied upon as per clause 2 above with the
exception of the degree of assessed WPL.
4, Employer Action on Receipt of a Claim for Work Injury Damages

The employer must send the claim to the responsible insurer within 7 days of receipt. If the insurer requests more
information the employer must also respond within 7 days of recewmg the request with all information that is reasonably
obtainable. The employer must also forward any documents received in respect of the claim to the insurer within 7 days
of receipt. Reference section 264 (1) and (2) of the 1998 Aet.

5. Insurer Action on Receipt of a Claim for Work Injury Damages
The insurer is to determine the claim:
» within 1 month of the WPI being fully ascertainable; or
* “within 2 months after all relevant particulars have been supplied, whichever is the later.

The insurer is to determijne the claim by:
= accepting liability and making a reasonable offer of settlement; or-
+ disputing liability. ,

The insurer is to notify the worker of the determination.

This notification is to include whether or not the insurer accepts that the degree of WPI of the injured worker resulting
from the work injury is sufficient for an award of damages.

Where liability is disputed the insurer is to issue a notice pursuant to section 74 of the 1998 Act in accordance with the _
r_equirements of Part 3 of these Guidelines.

Where liability is accepted and an offer of settlement is made it is to specify an amount of damages or a manner of
determining an amount of damages

Where only partial liability for the claim is accepted the offer is to include details sufficient to ascertaln the extent to ",
which liability is accepted. Reference section 281 of the 1998 Act.

6. Resolution of Dispute about Degree of Whole Person Impairment

If an insurer does not agree that the worker has at least 15 percent WPI the matter is to be resolved by an application
to resolve the dispute at the WCC. This will be referred directly to an approved medical specialist (AMS). The AMS will
make an assessment of the degree of WPI and this assessment will be bmdmg on all parties. Reference sections 313 and
314 of the 1998 Aet.
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7. Requirement for Pre-Filing Statement before Commencing Court Proceedings

Before a worker can commence court proceedings for the recovery of work injury damages, the worker must serve on
the employer or the insurer a pre-filing statement (PFS) setting out the particulars of the claim and the evidence that the
worker will rely on to establish or support the ¢laim.

The PFS cannot be served unless:
» the person on whom the claim is made wholly disputes liability for the claim; or

» the person on whom the claim is made has made an offer of settlement to the claimant, pursuant to the determination
of the claim and when required by section 281 of the 1998 Act and one month has elapsed since the 6ffer was made;
or . :

« the person on whom the claim is made has failed to determine the claim as and when required by section 281 of the
1598 Act,

The PFS is to consist of a copy of the statement of claim intended to be filed in the court and is to include as attachments
the information and other documents required by the Workers Compensation Acts and Workers Compensation Commission
Rules including the certificate issued by an AMS or notification of acceptance that the work injury has resulted in a degree
of WPI of at least 15 percent. Reference section 315 of the 1998 Act. ’

- 8.  Insurer Action on Receipt of a Pre-Filing Statement
The insurer must respond to the PFS within 28 days after the PFS is received by:
= accepting or denying liability (wholly or in part)
* if the insurer does not accept liability, serving on the worker a pre-filing defence (PFD), setting out all particulars

of the defence and evidence that the insurer will rely on in order to defend the claim (as the Workers Compensation
Commission Rules may require).

If the insurer fails to respond to the PFS within 42 days the worker can commence court proceed'ings for the recovery
of work injury damages and does not have to refer the dispute for mediation. Reference section 316 of the 1998 Act.

If the PFS is defective the insurer must advise the worker within 7 days of receipt and include in the advice to the
worker how the worker can fix the defect. If there is a dispute as to whether the PFS is defective this may. be referred to
the Registrar of the WCC for determination, Reference section 317 of the 1998 Act.

9, = Mediation

Before a worker can commence court proceedings the claim must be referred for mediation except as stated above in
clause 8. This cannot happen until 28 days after the PFS has been served on the insurer. The worker must apply to the
WCC for mediation.

The insurer may only decline to participate in the mediation if liability for the claim is wholly disputed. Reference
section 3184 of the 1998 Act.

The mediator will attempt to bring the parties to agreement for the matter, so that court proceedings will not be necessary.
It the mediator cannot bring the parties to agreement the mediator will issue a certificate certifying the final offers of
settlement made by the parties in the mediation. Reference section 318 of the 1998 Act.

If mediation is not successful the offers made at the mediation are not to be disclosed to the court in any subsequent
court proceedings. Reference section 318E of the 1998 Act.
10. Commencing Court Proceedings
Court proceedings may commence when:
« a worker has served a PFS on the insurer; and —
o the insurer has failed to respond to the PFS within 42 days; or

‘o the insurer has wholly disputed liability and declined to participate in mediation and the mediator has issued a
certificate to this effect; or

o mediation has taken place but has not been successful and the mediator has issued a certificate to this effect.
If court proceedings commence all parties are limited to the matters raised in the PFS and the PFD and to the reports and

other evidence disclosed in those statements except by leave of the court. Additionally, where an insurer fails to respond
to the PFS within 42 days the insurer cannot dispute liability for the claim. Reference Section 318 of the 1998 Act.
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APPENDIX 1 APPLICATION FOR REVIEW BY INSURER

This is an application form to request the review of a decision made to dispute & workers compensation claim (or
any aspect of a claim}. This application is made under section 287A of the Workplace Injury Management and Workers
Compensation Act 1998, '

Worker’s name

Insurer/Scheme Agent

Claim number

Requested by:

worker = worker’s representative dependant dependant’s representative

Name

Address

Phone number

Mobile number

Fax number

Decision to be Reviewed

Decision referred to in the notice under sections 74 or 287A of the Workplace Injury Management and Workers
Compensation Act 1998 or section 34 of the Workers Compensation Act 1987 (please specify date of notice)

Please identify the decision that you are requesting the insurer review:
%o liability for the injury
%o medical expenses
%o amount of weekly payments
%o property damage
%0 other (please SPECITy ). e feverese ettt e et n et arae s

Reasons for Seeking the Review
Please provide:
* reasons in support of your application
« any further information which supports your reasons for requesting the review.
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Additional Reports or Documents
Please list and provide copies of all further information, reports and documents in support of this application for review.

Important

If you have any new or additional matters that you want the insurer to consider, these must be raised with, and copies of
relevant documents provided to the insurer, as part of this application. Should you later wish to dispute the decision at the
Workers Compensation Commission, you must have supplied all information for consideration. The Workers Compensation
Commission will not allow introduction of any information not previously considered by the insurer. The Workers
Compensation Commission is limited to consideration of matters notified in the final dispute notice or in this application
(reference section 289 of the Workplace Injury Management and Workers Compensation Act 1998).

TSHENEAL 1ottt e e bbbt e et m e s s er e easene et e s s s e sete {worker or representative)

Authorised to be printed
ISSN 0155-6320 TONY DUCKMANTON, Government Printer.
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PART 5 MAKING AND HANDLING A CLAIM FOR LUMP SUM
: COMPENSATION (PERMANENT IMPAIRMENT AND PAIN AND
SUFFERING)

To claim lump sum compensation, a worker must have sustained an injury, as
defined in section 4 of the 1998 Act, that resulted in permanent impairment, as
referred to in section 66 of the 1987 Act, and made a claim related to that injury. if
the insurer is satisfied that an injury that has resulted in permanent impairment has

. reached maximum medical improvement, the insurer may initiate an assessment of
permanent impairment which may lead tc a subsequent payment pursuant fo a
complying agreement.

1.  Minimum Information Required to Make a Claim

To make a claim a worker must complete a permanent impairment claim form which
is available from the employers’ insurer for workers compensation purposes. The
claim form must be completed fully. In making a claim, the worker must provide all
reports and documents that they rely upon, as soon as possible after that information
is received, in making the claim to either:

the employer from whom they are claiming workers compensation benefits,
the insurer responsible for providing the emp!oyer s workers compensation
insurance.

2. Relevant Particulars about a Claim
The claim must include relevant particulars about the claim.

For injuries pre 1 January 2002:

2.1 the injury received (as identified in claim for workers compensation. if no
claim for compensation has been made, it will be necessary to separately
make such a claim)

2.2 all impairments arising from the injury

2.3 the amount of loss as measured by the Table of Disabilities

2.4 any previous injury, or any pre-existing condition or abnormality, to which
any proportion of an impairment is or may be due (whether or not it is an
injury for which compensation has been paid or is payable under Division
4 of Part 3 of the 1987 Act)

2.5 details of all previous empioyment to the nature of which the injury is or
may be due

2.6 information as to whether or not the degree of impairment resulting from
the injury is permanent

2.7 amedical report supporting the amount of loss claimed.

For injurfes from 1 January 2002:

2.8 theinjury received, as identified in claim for workers compensation. If no
claim for compensation has been made, it will be necessary to
separately make such a claim
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2.9  all impairments arising from the injury
210 whether the condition has reached maximum medical improvement

211 the amount of whole person impairment assessed in accordance with
the WorkCover Guides for the Evaluation of Whole Person Impairment

212 a medical report completed in accordance with the WorkCover Guides
for the Evaluation of Whole Person impairment by a medical specialist
with qualifications and training relevant to the body system being
assessed who has been trained in the WorkCover Guides.

If there is more than one impairment that requires assessment by
different medical specialists, one specialist must be nominated as lead
assessor and determine the final amount of whole person impairment

2.13  ifthe claim is for permanent impairment of hearing, a copy of the
audiogram used by the medical specialist in preparing the report that
accompanies the claim.

3. Claim for Pain and Suffering
Reference section 67 of the 1987 Act.

To make a claim for pain and suffering the worker must provide relevant particulars
about a claim:

. a claim for permanent loss or whole person impairment completed on the
permanent impairment claim form

. evidence that the loss according to the Table of Disabilities is at least 10% of
the maximum that can be awarded, or the level of whole person impairment is
10% or above

. a description of the effect the impairment has on their work, domestic and
leisure activities

. the proportion of the maximum amount of compensation under section 67
claimed for the pain and suffering.

4. Employer Action on Receipt of a Claim for Permanent Impairment

Within 7 days after an employer receives a claim, the employer must send the claim
to the insurer responsible for covering the worker for compensation. From then on, if
the insurer requests more information, the employer must respond within 7 days of
receiving the request with all information that is reasonably obtainabkle. The employer
must also forward to the insurer within 7 days of receipt any documentation the
employer receives in respect of the claim. Reference section 264 (1) and (2) of the
71998 Act. '

Failure by the employer to forward the information to the insurer within 7 days, where
the information is in the employer's possession or reasonably obtainable, renders the
employer liable for prosecution under section 264(1) of the 1998 Act.

5. Insurer Action on Receipt of a Claim for Permanent Impairment
Reference section 281 of the 1998 Act.

When an insurer is served with a claim for permanent impairment the insurer must
determine the claim by the latest date of either;
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. within 1 month after the degree of permanent impairment first becomes fully
ascertainable, as agreed by the parties or as determined by an approved
medical specialist; or

. within 2 months after the claimant has provided to the insurer all relevant

particulars about the claim. An insurer is not entitled to delay the determination .

of a claim on the ground that the particulars are insufficient unless the insurer
has requested additional particutars and/or referred a worker for a medical
examination within 2 weeks of receiving the claim.

If the claim is served on the insurer, the insurer must notify the employer that a claim
has been made within 2 working days.

If the insurer cannot find a current policy that covers a claim within 7 days after the
claim is made, then the insurer is to either:

. contact the employer, and the person who made the claim, and request more
information in order to identify the policy. if the policy still cannot be identified,
then the insurer is to inform the employer and the person who made the claim
that the insurer is not the current insurer. The insurer must then refer the claim
to WorkCover’s Claims Assistance Service; or

. pass the claim to the current insurer, if the identity of the current insurer can be
determined and notify the worker in writing.

- An insurer must, within the ti‘me‘specified above determine the claim by:

. accepting liability and making a reasonable offer of settlement to the worker, in
accordance with the properly assessed level of impairment

. determining that the claim does not contain the relevant particulars, in which
case the insurer is to advise the worker how to correct the deficiency. Once the
deficiency is rectified, the insurer has 2 months to determine the claim

. disputing liability in which case the insurer must issue a dispute notice under
section 74 of the 1998 Act. (See Part 3 of these guidelines.)

6. No Response from the Insurer

If the insurer does not respond to a claim for permanent impairment within 2 months,
the worker can seek assistance from WorkCover's Claims Assistance Service (CAS)
on 13 10 50. CAS will issue the worker with a CAS reference number upon initial
contact, and then contact the insurer to facilitate a response.

CAS will send a letter to the worker within 7 days of the request advising either:
. the insurer’s response; or

. that there is still no response.

Once the 7 days has elapsed, the worker may lodge a dispute with the Workers
Compensation Commission (WCC) quoting the CAS reference number and attaching
the CAS letter. For the purpose of reélying on the CAS reference number or letter to
commence proceedings in the WCC, the CAS inquiry must be made no earlier than 7
days before the time limit for determining the claim has expired.

7. Insurer Accepts a Claim for Permanent Impairment

If the insurer is satisfied with the claim made, and the level of impairment properly
assessed in accordance with the WorkCover Guides (for injuries from 1 January
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2002), there is no need to obtain further assessments and an offer of payment will be
made to the worker in accordance with section 66 of the 1987 Act.

Where a further assessment is obtained and a counter offer made, this offer or any
further offers made must be in writing and are to be based on an assessment
conducted in accordance with the WorkCover Guides for injuries from 1 January
2002. The offer needs to set out:

the date of the injury

the injury to which the offer relates

the amount of the offer or extent of pre-existing condition or abnormahty if any
the reports and documents relied upon in making the offer

the reports and documents served and relied upon by the worker in support of
the claim (the worker is limited to this information in any application for dispute
resolution lodged with the WCC, except where the worker was not legally
represented at the relevant time or where additional information is provided in
further correspondence prior to referral to the WCC)

. a statement that if the offer is not accepted, the worker can refer the dispute to
the registrar for determination by the WCC one month after the offer is made
(including the postal and email address of the registrar)

. a statement that the matters that may be referred to the WCC are limited to
matters notified in writing between the parties concerning the offer of
settlement.

Copies of the reports and documents relied upon by the insurer in the making of the

offer must be attached to the written advice of the offer to the worker. If the insurer is
of the opinion that supplylng the worker with a copy of a medical report would pose a
serious threat to the life or health of the worker or any other person, the insurer may

instead supply the medical report to a medical practitioner nominated by the worker

for that purpose.

Where an insurer forms the view, based upon available evidence, that the
percentage impairment is nil the insurer should issue a notice as referred to in clause
9 below, except where the decision is made on the basis that there is no permanent
impairment in respect of the injury. In this latter case, a letter may issue to this effect.

8. Complying Agreements

Reference section 66A of the 1987 Act.

Prior to making a payment to the worker for permanent impairment under section 66
of the 1987 Act and for pain and suffering under section 67 of the 1987 Act, the
insurer must be satisfied that a worker has obtained independent legal advice in
order to record the payment details as a complying agreement. Evidence of
independent legal advice can be in either:

« a letter from the worker's solicitor; or
+ details of the agreement regarding payment signed and returned to the insurer by
the worker.

The following details must be included in a complying agreement:

* degree of permanent impairment

» medical report(s) relied on to assess the degree of permanent impairment

¢ amount of compensation payabie in respect of degree of permanent impairment
¢ amount of pain and suffering compensation (if applicable)
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+ date of agreement

*» certification by insurer that it is satisfied that the worker has obtained independent

legal advice.

The complying agreement may be contained in one or more documents which must
be kept on the insurer's file. -

9. Insurer Disputes Liabitity for the Claim

If an insurer disputes liability in respect of a claim for permanent impairment, the
insurer must issue a section 74 Notice in accordance with Part 3 of these guidelines.
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PART 5

PART 5 MAKING AND HANDLING A CLAIM FOR LUMP SUM
COMPENSATION (PERMANENT IMPAIRMENT AND PAIN AND
SUFFERING)

To be eligible for lump sum compensation under section 66 of the 1987 Act, a worker
must have sustained an injury, as defined in section 4 of the 1998 Act, that resulted
in permanent impairment. If the insurer is satisfied that an injury has resulted in
permanent impairment and has reached maximum medical improvement, the insurer
must initiate an assessment of permanent impairment to determine the lump sum
compensation payable. This information is to first be requested from the treating
specialist (refer to Guidelines on independent medical examinations and reporis for
protocols regarding this).

1. Minimum Information Required for a Worker to Initiate a Claim

If a claim is already in progress for the injury and the insurer has sufficient
information regarding the injury sustained and is satisfied that the injury has resulted
in permanent impairment and that it has reached maximum medical improvement,
then the permanent impairment claim form is not required. If this claim proceeds as a
dispute to the Workers Compensation Commission, a claim form is not to be
required. :

A permanent impairment claim form is required if a worker is initiating a claim for
permanent impairment and pain and suffering (if applicable) related to an injury and
has not previously made a claim in respect of the injury or if the insurer does not
have sufficient information about the injury for which the claim is being made.

2. Relevant Particulars about a Claim. {Refer fo section 282 of the 1998
Act).

The claim must include relevant particulars about the claim.

2.1 For injuries pre 1 January 2002:

« the injury received (as identified in claim for workers compensation. If no
claim for compensation has been made, it will be necessary to separately
make such a claim)

» all impairments arising from the injury

= the amount of loss as measured by the Table of Disabilities

s any previous injury, or any pre-existing condition or abnorrhality, to which
any proportion of an impairment is or may be due (whether or not it is an
injury for which compensation has been paid or is payable under Division
4 of Part 3 of the 1987 Act)

+ details of all previous employment fo the nature of which the injury is or
may be due

» information as to whether or not the degree of impairment resulting from
the injury is permanent

+ .amedical report supporting the amount of loss claimed.
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For injuries from 1 January 2002:

[ ]

the injury received, as identified in claim for workers compensation. If no
claim for compensation has been made, it will be necessary to separately
make such a claim

all impairments arising from the injury
whether the condition has reached maximum medical improvement

the amount of whole person impairment assessed in accordance with the
WorkCover Guides for the evaluation of permanent impairment

a medical report completed in accordance with the WorkCover Guides for
the evaluation of permanent impairment by a medical specialist with
gualifications and training relevant to the body system being assessed
who has been trained in the WorkCover Guides

If there is more than one impairment that requires assessment by different
medical specialists, one specialist must be nominated as lead assessor
and determine the final amount of whole person impairment

if the claim is for permanent impairment of hearing, a copy of the
audiogram used by the medical specialist in preparing the report that
accompanies the claim.

Claim for Pain and Suffering
Reference section 67 of the 1887 Act.

To make a claim for pain and suffering the worker must provide relevant particulars
about a claim: .

a claim for permanent loss or whole person impairment completed on the
permanent impairment claim form

evidence that the loss according to the Table of Disabilities is at least 10% of
the maximum that can be awarded, or the level of whole person impairment is
10% or above

a description of the effect the impairment has on their work, domestic and
leisure activities

the proportion of the maximum amount of compensation under section 67
claimed for the pain and suffering:

Employer Action on Receipt of a Claim for Permanent Impairment

Within 7 days after an employer receives a claim, the employer must send the claim
to the insurer responsible for covering the worker for compensation. From then on, if
the insurer requests more information, the employer must respond within 7 days of
receiving the request with all information that is reasonably obtainable. The employer
must also forward to the insurer within 7 days of receipt any documentation the
employer receives in respect of the claim. Reference section 264 (1) and (2) of the

1998 Act.

Failure by the employer to forward the information to the insurer within 7 days, where
the information is in the employer's possession or reasonably obtainable, renders the
employer liable for prosecution under section 264(1) of the 1998 Act.
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5. Insurer Acticn on Receipt of a Claim for Permanent Impairment
Reference section 2871 of the 1998 Act.

When an insurer receives a claim for permanent impairment the insurer must
determine the claim by the latest date of either:

(a) within 1 month after the degree of permanent impairment first becomes fully
ascertainable, as agreed by the parties or as determined by an approved
medical specialist; or .

{b} within 2 months after the claimant has provided to the insurer all relevant
particulars about the claim

For (a) above, ‘fully ascertainable as agreed by the parties’ means that
» the claimant has reached maximum medical improvement
. the medical report has been prepared by a WorkCover trained assessor of
permanent impairment in accordance with the WorkCover Guides for the
- evaluation of permanent impairment
the medical report has been provided to the insurer
_the level of permanent impairment (as per the medical report) is agreed by
the i msurer

Claim to be determined within 1 month from the receipt of the report.

For (b) above the following applies:

. If the insurer considers the report is not in accordance with the WorkCover
Guides the insurer advises the injured worker within 2 weeks of receipt of the
claim that further information is required and seeks clarification from the
author, with a copy of the request sent to the injured worker's legal
representative. If the required information is not forthcoming within 10 working
days the insurer arranges an independent medical examination.

. The insurer will determine the worker's entitlements and advise the worker
within 2 months from the date of the examination of the worker or within 1
month of receiving that report, whichever is the earlier.

Referrals for an independent medical examination are only to be made when one or
more of the questions outlined in “reasons for referral” on page & of the Guidelines on
Independent Medical Examinations and Reports cannot be obtained from the treating
medical practitioner or from the assessor who completed a report on level of
permanent impairment,

The offer of payment to the injured worker must be in accordance with a properly
completed report by a trained assessor of permanent impairment. If there is more
than one way to assess the level of impairment the more beneficial result is to be
chosen. {See paragraph 3.5 in the WorkCover Guides for the evaluatxon of
permanent lmpafrment)

When an offer is made it should be accompanied by the medical report on which this
offer is based, see also Clause 8 in relation to a “complying agreement”.

If the claim is served on the insurer, the insurer must notify the employer that a claim
has been made within 2 working days.

If the insurer cannct find a current policy that covers a claim within 7 days after the
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claim is made, then the insurer is to either:

. contact the employer, and the person who made the claim, and request more
information in order to identify the policy. If the policy still cannot be identified,
then the insurer is to inform the employer and the person who made the claim

" that the insurer is not the current insurer. The insurer must then refer the claim
to WorkCover's Claims Assistance Service; or

. pass the claim to the current insurer, if the identity of the current insurer can be
determined and notify the worker in writing.

6. No Response from the Insurer

If the insurer does not respond to a claim for permanent impairment within 2 months,
the worker can seek assistance from WorkCover's Claims Assistance Service (CAS)
on 13 10 50. CAS will issue the worker with a CAS reference number upon initial
contact, and then contact the insurer to facilitate a response.

CAS will send a letter to the worker within 7 days of the request advising either:

. the insurer’'s response; or
. that there is still no response.

Once the 7 days has elapsed, the worker may lodge a dispute with the Workers
Compensation Commission (WCC) quoting the CAS reference number and attaching
the CAS letter. For the purpose of relying on the CAS reference number or letter to
commence proceedings in the WCC, the CAS inquiry must be made no earlier than 7
days before the time limit for determining the claim has expired.

7. Insurer Accepts a Claim for Permanent Impairment

If the insurer is satisfied with the claim made, and the level of impairment properly
assessed in accordance with the WorkCover Guides (for injuries from 1 January
2002}, there is no need to obtain further assessments and an offer of payment will be
made to the worker in accordance with section 66 of the 1987 Act.

Any payment for permanent impairment is to be in accordance with the level of
permanent impairment assessed by a frained assessor of permanent impairment in
accordance with the WorkCover Guides for injuries from 1 January 2002.

The offer needs to set out:

the date of the injury

the injury to which the offer relates

the amount of the offer or extent of pre-existing condition or abnormality, if any

the reports and documents relied upon in making the offet

the reports and documents served and relied upon by the worker in support of

the claim (the worker is limited to this information in any application for dispute

resolution lodged with the WCC, except where the worker was not legally

represented at the relevant time or where additional information is provided in

further correspondence prior to referral to the WCC)

. a statement that if the offer is not accepted, the worker can:

o contact WorkCover’s Claims Assistance Service on 13 10 50

o) seek assistance from the worker's union or lawyer

o apply to the Registrar for determination by the WCC one month after the
offer is made (including the postal and email address of the Registrar).
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. a statement that the matters that may be refe_rred to the WCC are limited to
matters notified in writing between the parties canceming the offer of
seitlement.

Copies of the reports and decuments relied upon by the insurer in the making of the
offer must be attached to the written advice of the offer to the wotker. If the insurer is
of the opinion that supplying the worker with a copy of a medical repert would pose a
serious threat to the life or health of the worker or any other person, the insurer may
instead supply the medical report to a medical practttloner nominated by the worker
for that purpose.

Where the outcome of the assessment of permanent impairment is nil whole person
impairment and there are no other issues in dispute the insurer is to issue a letter to
the worker that incorporates the following requirements:

. the date of injury
the injury to which the claim relates
the advice that a decision has been made that no offer will be made in raspect
of the worker’s claim for lump sum compensation as the injury has not resulted
in any degree of permanent impairment
. description of the reports and documents relied upon by the insurer in- reaching
- the decision not to make an offer. NOTE: The reports and document must also
be attached unless supply would pose a serious threat to the life or health of
the worker or any other person, in which case they may be supplied to a
medical practitioner nominated by the worker
. description of the reports and documents served and relied upon by the worker
in support of the claim '
. a statement that advises if the worker wishes to pursue their claim, the worker
can: :
o] contact WorkCover's Claims Assistance Service on 13 10 50
o seek assistance from the worker’s union or lawyer
o] apply to the Registrar for determination by the WCC one month after
receipt of advice from the Insurer (including the postal and email address
of the Registrar).
. that the matters that can be.referred to the WCC are limited to matters notified
in writing hetween the parties concerning the claim.

8. Complying Agreements

Reference section 66A of the 1987 Act.

Prior to making a payment to the worker for permanent impairment under section 66

of the 1987 Act and for pain and suffering under section 67 of the 1987 Act, the

insurer must be satisfied that a worker has obtained independent legal advice in

order to record the payment details as a complying agreement. Evidence of
_independent legal advice can be in either:

e aletter from the worker's solicitor; or
s details of the agreement regarding payment signed and returned to the insurer by
the worker.

Thé following details must be included in a complying agreement:

+ degree of permanent impairment
¢ medical report(s) relied on to assess the degree of permanent impairment
* amount of compensation payable in respect of degree of permanent impairment
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+ amount of pain and suffering compensation (if appﬁcable)

s date of agreement

» certification by insurer that it is satisfied that the worker has obtained mdependent
legal advice.

The complying agreement may be contained in one or more documents which must
be kept on the insurer's file,

9. Insurer Disputes Liability for the Claim

If an insurer disputes liability in respect of a claim for permanent impairment, the
insurer must issue a section 74 Notice in accordance with Part 3 of these guidelines.
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WORKERS COMPENSATION ACT 1987 - SECT 65

Determination of degree of permanent impairment
65 Determination of degree of permanent impairment

(1) For the purposes of this Division, the degree of permanent impairment that results
from an injury is to be assessed as provided by this section and Part 7 (Medical
assessment) of Chapter 7 of the 1998 Act.

(2) If a worker receives more than one injury arising out of the same incident, those
injuries are together to be treated as one injury for the purposes of this Division.

Note: The injuries are to be compensated together, not as separate injuries. Section 322 of
the 1998 Act requires the impairments that result from those injuries to be assessed
together. Physical injuries and psychological/psychiatric injuries are not assessed together.
.See section 65A. '

(3) If there is a dispute about the degree of permanent impairment of an injured worker,
the Commission may not award permanent impairment compensation ot pain and
suffering compensation unless the degree of permanent impairment has been assessed
by an approved medical specialist.
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