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Preamble

The MAA contracted Transformation Management Services, one of the team of suthors, to vpdate the
2011 Review of the Claims Assessment and Resclution Service {CARS]. The update was to integrate
fresh materia! from the three years since the original investigation, to confirm the 2011 analysis and to
ensure the Review and its findings were contemporary. Opportunity was taken during the update to
reorder sections te align with the terms of reference and reduce some repetition. Despite a substantial
reworking in some sections, the recammeandations have remained unchanged.

The Review found that CARS was perfarming well, saving the scheme over 5100m a year. if found that
structural reform was essential to increase the standing and impact of CARSY In the CTP
scheme. Reforms would reverse the move of cases away from CARS, cut legal costs and minimise the
reasons for legal challenge to CARS decisions. The MAA accepted the case for redesign and made key
changes reflected in work undertaken for the 2013 CTP Reform package. This update In part explains
the thinking behind those proposed reforms.

In 2013, on the basis of the Review work and other significant findings, the N5W Gowernment
developed specific CTP reform proposals intended to correct trends towards increasing costs and
inefficiency. Legislative proposals were not accepted by the Upper House of the N3W Parltament in
that form, and the MAA has instead embarked on an internal work program and consultation to
implement different reforms that address the major underlying issues. Administrative and regufatory
solutions have been explored, including updates to the Guidelines and Costs Regulation.

As the lepislative components of the Review were not implemented, some of the Review
recommendations drafted in 2011 do not now reflect the changed circumstances and should be read
in the current context. For example, the underlying objectives of the recemmendations may be
addressed with regulatory mechanlsms without the need for legislation. 1t should be noted that in this
casa, NSW Government agencies must apply cost benefit analyses before specific recommendations
can be implemented. Similarly, other recommendatlons will need to be adjusted to take lato
consideration recant MAA arganisational changes, such as the integration of Assessment Services {now
including WorkSafe Mevits Review) as part of the establishment of the Safety, Return to Weork and
Support Division (SRWSD} and its subsequent location In the Department of Financial Services (DFS).
The detail behind these different approaches is not within the scope of this update.

The update has involved re-examination of the statistical analysls, checking each section, its
observations and recommendations, and where possihle condensing arguments te eliminate repetition
and shorten the report. In addition, the MAA identified a series of minor changes requiring attention
that would not affect the substance of the repert but would improve readability and understanding in
what is a complex area, The finalised report includes these changes:

s repositioning of the material in alignment with the eriginal terms of reference

s asharper focus on the stakehotder eoncerns as well as CARS efficiency and effectiveness
performance measures,

» relocation of conceptual framework material to the attachments



« removal of outdated work undertaken by the MAA that has now been supersedad, including
subsequent restructuring and changes in strategic intent for the oparation of the Assessment
Service and

+ the addition of NSW government changes that impact on CARS and relevant developments in
gther jurisdictions in the field of cornpensation dispute resolution,

While the emphasis may have shifted in some areas related to the updates, the revisited material fully
supports the major findings of the 2011 draft and the original recommendatians.

Notes on the data

The last data examined and analysed for the Review was from 2009/2010. This data was re-checked
for the purpose of the update. In 2011, the Review’s conclusions based on the data, analysis and other
findings were that the trends |dentified above would continue, Mare recent information in the annual
reperts and performance reviews published on the MAA website confirm that these trends have
continued. On this basis the concluslons from the 2009/2010 data have not changed with the passage
of time and the analysis remains valid. In the opinion of the recent reviewers, the underlying Issues
remain the same.

The Review reports an analysis of ‘legal costs' which is based on ali costs from all sources including
those of insurers. In contrast, in MAA published material on the scheme since 2011 and in particular,
in material supporting changes ta the scheme last year, legal costs may only include plaintiff legal
costs. This is explained in the report.

How to read this report

The 201] Review summary, including findings, key statistics and recommendations precedes the main
body of the report. From this polnt, the Review has been updated as detailed above.

The first chapters examine the performance of CARS against the origina! 1999 legislative objectives,
other Apstrallan schemes and best practice. The middle chapters report stakeholder concerns in
detail, and test the evidence for super-imposed inflation, bias and detay. None of these concerns were
canfirmed by the data.

The later Revlew chapters examing tha structure and operations of CARS and present a case for re-
design. The CARS approach is explained as part of a broader shift in tribunal practice in Australiz to
greater independence and informality; and reduced legal involvement. The last chapter details a
proposed case management process that draws on proposals fram stakeholders, best practices
observed in other jurisdictions and regerted in interviews with Australian CTP scheme managers.

2 Updated material 5 noted using this style in the sectlon to which it applies snd footnotes provide later refarences.
Nerida Wallace

Principal

Transformation Management Services

February 2014
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Abbreviations and terminology

ADR

LCARS
cTe
MAA
MAAS
HAC
MAS
MAC Art
MRG

Stakehglders;

Superimposed

Scheme
Settlement Stage
Coyrt

Apprectation

The consultants woubd hice o express their thanks vo the General Manager of the MAA, the Deputy General Managsr of the MAA and senigr
officers of the MAA. Many ather stakehodders and service providers from the insurance industry, the legal prafession gave v much of their

Alternative Dispute Resolution, ie. an aernative to farmnal court: based dispubs resohution incerporating
engagement of parties in the cutoome throwgh mediation, conciliation, arbitration o othes instituled
arrangemenks, As well 35 greater conbrol over otcome, Fower costs and delays are #zpected from using the

alternative. Inthis report, ADR does not nclude negoliations conducted by the parties after court processes have

begun.

Lhe Claims Assessment and Resolution Service

Computsory Third Panty - geasrally vsed te desoribe compensation schemes for rnoter accidents
Motor Accidents Authority

Motor Accidents Axsessment Service {including CARS and MaS)

Matar Accidants Council

Medical Assessment Servics

Motor Accidents Compensation Act 1849

MAAS Referance Group lcomprising representatives of insurers, the legal professien and WAS)

Servhies praviders to Lhe CTP scheme inswrers, legal representatives, medical service providers and Mas
institutions {all of vham are also stakeholdes inthe system in the more generic sense)

Lhe cate of increase in average chaim gosts aver time, Inexcess of Lhe increass in averagewages,  Inflatign
for a given Injuryfsevesity (real inflation, Laking changes in average weekly wages as the base measure)

ihe compensation scheme provided for inthe MAC Act
proinibin the life of a claim whera it is finalised - before, Inorbmmediately after CARS or the Court
1he Cistroy Couwnt

time in making formal sebmissions and Informal Ingulste Lhe review. Specialthanks are given to the Pringipal Claims Assessor and
mermbens of Lhe assetsor panef at CARS.



Mater Accident Authorlty of New South Wales CARS REVIEW
May 2011 - February 2014

Executive Summary

1. The Claims Assessment and Resglution Service {CARS) is performing well. The evidance shows and
the submissions of claimants, Insurers and legal representatives confirm that CARS is an
Important and well-functioning institution that is breadly meeting its statutory purposes,
Compared te the default court process, CARS is much quicker and less expensive. Its approach 1o
dispute resclution is relatively informal and flexible.

2. Areas for improvement exist. More claims may be channeled through CARS than is currently the
case aligning it with a key objective of the Motor Accidents Compensation Act in 1993: to direct
the hulk of “standard” claims to CARS with its informal and expeditious procedures while
reserving the bzlance of more complex matters for the District Court. At the end of the
2009/ 2010 financial year:

» More unresolved claims are going to court {around 56% of all cases) than te CARS {around
44%). These cases are exempted from the CARS process on the basis of complexity, yet only
arcund 6% of cases proceed to court judpments. The rest, 34%, settle, but often only after
protracted delays and at much greater cost to claimants and to the Motor Accident
Authority.

» Whether ali exernpted cases are indeed so complex as to warrant court attention needs to be
more closely investigated. The evidence suggests that many are not.

¢ Exempted cases are generally not subjected te any early, formal ADR' processes. While the
overwhelming majority of these cases settle, they settle late.

s The delay associated with avoidable litigation cannot premote a claimant’s speedy recovery
fram injury. Court proceedings 2lso entail extra legzl costs, reducing the compensation
flowing to claimants and pushing up Scheme overheads.

3. This core cluster of findings and conclusians, along with other evidence, produces the following
griority recammendations:

= All unresolved disputes, including matters that may qualify for exernption from CARS
assessrents, should be the subject of early, active case evaluation and dispute resclution
efforts by CARS.

+ Consideration shou'd be given ta expanding the jurisdiction of CARS to include categories of
claims currently automatically exempted from CARS.

* The resolution of claims would be advanced through the introduction of firmer and
accelerated timelines, and simplified and rationalised processes. Some pointed
recommendations have bean made In this regard.

1 Alternative dispute resalution
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The adoeption of these measures should see many more matters settling or being determined
earlier and at lower tost, meaning real benefits for injured road users and more affordable
Greanslip premiums for motorists.

4. A second key finding of the Review concerns superimposed inflation.? An inslstent insurer
subrnissien is that CARS is driving such inflation in the Scheme, with premium implications. The
most recent actuarial analysis of the refevant data® finds that while superimposed inflation has
been evldent in the Schame over the last decade, this has not been s CARS-specific phenomenon.
Clalms finalisations at CARS, the District Court and settlements at every stage have all broadly
displayed the same inflationary tendencles. The District Court and other superior court
judgements feature as the main refarence point for CARS assessors as they go about determining
compensation amounts. Superimposed inflation has been relatively benfgn over the last three
years.

5. Athird key finding 15 that, viewed a5 a whole, the assessments of CARS show no pro-claimant bias,
desplte contrary perceptions amongst insurers. However, the profile of the CARS assessor group
coupled with their part-time status is clearly a source of percelved conflict of interest for some
{many assessors not only presfde at CARS but are active practitioners in the CARS arena as well},
This perception is understandable and should be addressed. The recommendation flowing from
this assessment is that a nucleus of around six Full-time ar major-time assessors should be
appointed to anchor the CARS assessor panel, The appointment of such a mainstay group would
combat perceptions of conflicts of Interest and simultaneously promote a higher degree of quality
and consistenty in decision-making.

6. A fourth and final key finding refates to the submission of both insurers and legal representatives
that matters too complex for the expeditious CARS process are not being exempted. This
submission is not sustalned by the evidente. The Review finding is that criteriz for the
discretionary exemption of complex matters are appropriate and are belng apprapriately applied.

7. The full set of Review recommendations, categorised accerding to prictity, are set out at the end
of Part 2 of this Executive Summary,

2 gee the Glossary for an explanation of terms used
. Taylor Fry AModelling of Superimpased Inflotion within the NSW CTP Scheme, April 2011, an annexure to this Review



Motor Accident Authority of New South Wales CARS REVIEW

May 2011 - February 2014

Executlve Summary — Part 2: A more detailed analysis

Throughout this Review, reference is made to particular categories of claims, 35 elaborated just below:

Unrepresent 5. Section 74 {full claim settled without legal representation
prmr to any l’.‘ARS steps or l:c-urt prnceedm gs:l
P LIS j

. L i
' ﬁ"‘iﬂi@ PR iy
mns Setti'ed 3, Settled withln the CARS prDl:ess before any assessment

i %%m%ﬁ%ﬁ“ﬁiéﬁﬁr ;ﬁwaﬁ (kﬁ&ﬂfﬂs;

CARS 13. Exempted from CARS and settled without any

Exempted commencement of court proceedings {typically exempted
because the claim 15 one where fault has been dented, or
contributory negligence > 25% alleged, or vulnerable
{child} claimants are Involved or held by CARS to be
com p!ex on ather grounds:l

T

Court 17.  Finalised through & court decislon
Judgement

Through the Claims Assessment and Resolution Service (CARS), peaple who suffer trauma and
disabitity through accidents on NSW roads are provided with access to a dispute reselution option
that, for appropriate cases, is cheaper and speedier than the court system and yet provides
impartial, Just decisions. In comparative scheme terms CARS is the only place in Australia where
such a service is available.

CARS has performed well in the first dozen years of its existence, broadly meeting its statutory
charter, It has zlso attracted criticism from stakeholders and service providers. The Review has
examined the criticisms. It has sought hoth guantitative evidence and the perceptions and
wplnions of stakeholders an each of the issues raised and the actions that could be taken to
address thermn. The results are summarised below.

ot all of the developments with CARS have followed the original legistative pfan. Lawwyers have
proved to be a ublquitous and necessary part of the process. More fundamentally, though, a great
many claims are being exempted from CARS and proceeding on to court for determination. The
clalmants in these matters are not, therefore, receiving the beaefits of early alternative dispute
resclution. Thelr cases take much longer to settle and attract significantly higher legal costs. The
Review's conclusion |s that, first; these exempted matters should be locked at again to see
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whether they are indeed unsuitable for the expeditious and fair CARS formula. Second, even If
they are net sultzble for CARS, there are good grounds for believing that claimants would benefit
if thelr unresolved matters were directed into alternative dispute resolution processes early in
their lifecycle.

D. The resolutien of claims would be advanced through the introduction of firmer and accelerated
timelines, Thare is also room to simplify and rationalise the current CARS dispute resolution
processes and make them more flexible. The Review proposes a new case management system
centred In CARS to promote this objective.

£ For CARS to perform better in the performance of its assigned statutory role, it needs more
autonomy and resources, The Review makes recommendations in this regard.

Findings that go the core Terms of Reference

While this Review ranges broadly, deals with many comgpeting submissions and generates
recommendatiens for change, including structural change, the overarching finding is the following one:

i,  The Clalms Assessment aiig Resolutlon $ervice (CARS) Is performing well.

The evidence shows and the submissions of claimants, insurers and legal representatives confirm that
CARS is an important and well-functioning institution that is breadly meeting [ts statutory purposes.

The Review's terms of reference capture those statutory purposes:

CARS was established to provide the parties to a claim, the injured person and the CTP
insurer, with a quick, ingxpensive, informal, flexible and non-adversarial means of resalving
disputes ahout the claim’s process or progress and the compensation entitlements of the
injured person, in ctherwise ‘standarg’ ¢laims,

Furthers findings include that, compared to the default court process:
i,  The CARS process Is qulck and Improying.

The engine room of CARS is its assessment process, the making awards of compensation in respect of
motor vehlcle injuries. Average assessment times have dropped from a high of nearly 500 calendar
days in 2006/07 to a current average of less than 2 months. The timeline for finalising exemption
applications - a screening gprocess that allows over a thousand of the more complex cases to proceed
on to court each year — has dropped from a high of 69 calendar days in 2003/04 to around 29 in
2009/10. Further improvements in these counts are anticipated.

» In the last financial year, 2009710, it took CARS on average 273 days less to decide its
{moare standard) claims than it took tha District Court to decide its {more complex)
matters.

*  When a matter settled at CARS {without an actual assessment being made), in 2009/10 1t
did s0 on average 545 days sooner than a matter that settled In court [without an actua!
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judgement), and 125 days sooner than & matter that was exemnpted from CARS but settled
tefore any court proceedings commenced. A CARS assessment hearing will typically last
half a day, A court hearing for a motor accldent claim will typically last several days.

« The difference in disposal times for more straightforward cases in CARS and more
complex cases in court is what the legislature intended.

As CARS has no direct equivalent in any other Australian CTP jurisdiction, comparisons with
other state systems are difficult to make In respect of all measures, Including timeliness.

i, CARSIsrelatively Inoxpensive.

In 2009410, the average total amount of legal costs per clalm for a matter finalised by way of a court
judgment was $197,000 [up from 589,000 in 2006/07, in constant prices). The equivalent CARS
assessment amount was 558,000 [up from $41,000 in 2006/07). A clasim that settled after the
institution of court proceedings but without a court Judgement attracted legal costs of $109,000 in
2009/10. A matter that settled at CARS In that financial year drew legal costs on average of $39,000.

ivi  CARS 15 relathvely infoidial, fleible and non-advérsarial, -

Its proceadings are conducted in wnadorned (to a fault) hearing rooms in a relatively informal and
inguisitorial style. Survey work shows that claimants enjoy 2 respectful hearing before assessors.
However legal representation, contrary to original intentions, has hecome a near-universal feature of
CARS proceedings. Given the complexity of the underlying law and of the attendant processes, such
representation is understandable. The CARS assessor approach is inquisitorial rather than adversarial,

v Astiong esprit da Corps prévalls amongst CARS Assedsors

While the reviewers conducted no formal survey amongst CARS assessors, in the course of many jaint
and individual consultations the morale and enthusiasm of the assessor group was very apparent. This
speaks to good leadership and management,

Key I5s5ues dentified by service providers In the Review process

Against this background of genarally lower costs and Improvements in service delivery, there are
aspects of CARS that attract criticisrn from stakeholders. These stakeholders have legitimate concerns.
Chief amongst them are the following:

Vi - AR 64 sTghe oF Suberimpoked (real} Inflation I the trend of CARS dssebinents,
They attribute this in part to the composition of the CARS assessor group.

Data made available to the Review shows superimposed inflation across 2ll clalms finalisation
areas, including CARS assessments and the court judgements, over the period 2002/04 to
2007/08. Since 2008, superimposed inflation has been relatively benign. CARS assessments
alone would not appear to have been driving inflation during the relevant period,

i
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As one would expect, in a hierarchical judicial system where the courts determine comgensation
amounts on the same legal basis as CARS, assessors report referencing the judgements of
the superior courts as a key influencer in thelr own decislon-making.

vii; . Ipsurers percelve CARS as belng overly sympathatic t¢ claimants

This, they say, is reflected in the quantum of assassments. They attribute this orientation and
ouvtcome to an over-representation of plaintiff lawyers in the complement of CARS
355655075,

Data made available to the Review reveals no gvert legning to clalmants on the part of the
assessor complement.

viil; - 1hslrers consider the dual status of CARS assessors as deciston irakers and i—:lmate: to bea
' potential sitrcp ot bids, T

The profile of the CARS assessor group coupled with thelr part-time status Is a source of
perceived conflict of interest For insurers [many assessors net enly preside at CARS but are
active practitioners in the CARS arena as well). This perception is understandable and should
be addressed.

The Review recommendgs that & nucleus of full-time assessors [ar major-time assessors without
any potential confiicts of interest) should be appointed when a new panel comes up for
selection in mid-2012.

x| Insurevs have eonéeins aboist the quiality and conslsbency of cartalri CARS detisions:

Impravement in the quality and consistency of administrative, quasi-judicial and judicial
decisions is a perennfal challenge, and one, which applies to CARS as well.

The Review's recommendations on the appointment of a nucleus of full-time assessors and on
further training initiatives go towards addressing this concern.

x . Goth Insdrers ahd legal tépmhnhﬂvh} bqllﬂh'# that matters ted i:nrnp[e:; for the aupéd]ted mn%
- protest sk ot belng éuéﬁfpied

The Review finding is that criteria for the exemption of complex matters are appropriate and are
belng appropriately applied.

of . ol b biéants Bb0ut i 4rees belng proiided bi thet 6gal teprésdhtatives,

This emerges from the initial responses to & survey process still In development, Further survey
work is needed to validate the finding before any remedtal action is contemplated.

Findings suggestive of a need for larger system changes

Vil
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xii. . A large number of unresolved matters ara bypassing CARS anr.l the earl\r disputu rasolution
opprtunities providéd far in the statute.

hare unresalved claims are being directed towards the court {around 56%) via the exemption
pracess than to CARS (around 44%). Complexity {and therefore incompatibility with the
expeditious CARS process) Is the main basis on which exemptions are made, but in fact only
around 6% of cases proceeding to court end in a judgement. The rest, 24%, settle.

Whether all exempted cases are indeed complex and not suited to ADR processes is not
definitively known.

Exempted cases are generally not subjected to any early dispute resolution processes; they take
longer to finalise and atiract higher legal costs. The result is that the MAC Act's eriginal
object of allowing the bulk of cases to be disposed of relatively quickly and inexgensively is
not being achieved. The health consequences for claimants of the ensuing delay are likely to
be adverse, while claimants’ monetary compensation will be reduced becavse of increased
legal bills, Three options for refarm present themselves:

{}At minimum, an expansion of the early dispute resolution net, requiring all to-be-exempted
claims to be subject to early formal settlement efforts {but with np change to the current CARS
jurisdiction).

lii} A change to the mandatary exemption rules, requiring CARS henceforth to examing the merits
of dential of fault defences and perhaps other exemption grounds to ascertain whether factors
of complexity can objectively be said to exist. In the event that factors of complexity are found
not to exist, such claims would be then be dealt with by CARS in terms of the usual general
assessment procedure, and any assessment would be binding on an insurer. (The fault-denied
mandatory exemption category accounts for arcund 60% of all exemptions.}

{iii} The matters that currently bypass CARS and the early dispute resolution provisions should be
swept up in a new, flexible and comprehensive case management system centred in CARS.

ait] . Bypasy taked dre driving excosshid Jepal coyts n thé scheme arid négd to be treatéd differently.

In the Australian context, the NSW CTP Schame has higher legal costs than other fault states,
with 18.6 cents in the dellar going to lawyers {15.5 cents In the case of CARS proceedings).
This is still a significant improverment an the situation before CARS was established, when
costs were at 22 cents. Australian experience shows that lower legal costs are achieved not
anly with CARS-style administrative ADR but also dispute management protocols that
manage access to the courts of the equivalent by-pass caseload. The Review has made
recommendations for thelr Implementation.

xiv I Q!l °f E , fiexible d l
i T!w krédg mﬁﬁ&‘ﬁ mqmmhsw csismmemen; st q&lm rg

vl
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Presently MAAS is the entry polnt for CARS applications. The proposal here is that CARS should
be the first body to which all unresolved claims are referred, at an early juncture.

Case manzgament cfficers should then be empowered to direct how cases should be managed
further. Optlons should include —

* thatthe parties be given latitude on request or at the discretion of the case manager to
settle the matter independently within a given period through whatever exchanges they
deam suitable;

» that a matter be exempted and directed to court farthwith withaut any other medlatory
measures coming into play;

» that a matter likely {o be exempted should be the subject of a settlement conference
between the parties, with or without supearvision in the form of a chairperson, mediator ar
neutral ¢ase evaluator, and with or without the need for the production of further
infarmation;

+ that a matter svitable for CARS assessment proceed direct to the preliminary teleconference
staga;

s that a matter svitable for aszessment be the subject of a settlement conference between the
parties, with or witheut supervisian in the form of a chairperson, mediatar or neutral case
evaluator, and with or without the need for the preduction of further information.

xv.  CARS needs gréateér autonomy.

The Revlew concluslon is that CARS does not have sufficient authortity or resources to discharge
its statutory mandate. It 15 recommended that CARS should ~

(i} have its own dedicated registry and registrar;

{il} should be the first body to which all unresolved claims are referred, at an early
juncture;

(i) have greater resources;
{iv) have greater control over the formulation and expenditure of its budget;

iv} hava reporting responsibifities both to tha MAA and the Minister.

The role and status of the Principal Claims Assessor should be commensurately enhanced, The
rafe of MAAS (the Motor Accident Assessment Service) and coordination with MAS would
need to be reviewed. A more autonemous and resourced role for CARS would be necessary
for it to perform the role proposed immediately above.

m: l,lntarr, 82 o ',4i'nt#ddnot gat t0 b féqglylng ﬁeirst;ﬁm duq #nd !hmlﬂbéhemg
Fgﬁ% _ Ri;i% seeaey Selview, W

Muast claims — currently over three quarters — are settled administratively on application, Some
3,500 of these relate to injured parsons not represented by lawyers (not including ANF

th
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settlements). The evidence suggests that unrepresentad persans are not recelving their
statutory due. This, however, is not something that the Review has conclusively established.

In 2009/10 the median amount for settlements amangst unrepresented claimants was 53,072
{average: $11,911%). The median smount for settlements amongst claimants represented by
lawyers at the same pre-CARS stage was 541,369 (average: $90,195%). Data suggests the
discrepancy between unrepresented and represented settlements amounts is not solely
because of differences in injury severity in the two streams of claim finafisations.

The tAA should investigate more closely the experience ofunrepresented claimants in the
Scheme to establish with greater accuracy the lavel of their compensation benefits,
measured apainst the expectations of the legislation. Should it emerge that unrepresented
claimants are not receiving their due, but perhaps in any event, the MAA should consider —

lijrequiring insurers to introduce new measures in cfaims assessment end handling to address this
{warking off the principle that the first touch point for beneficiaries in any system is always the
most impartant one);

{ii} tha establishment of a Claimont Advocecy Service for allinjured parsons;

{iii} requiring the settlements of all currently unrepresented claimants to be followed by a cooling
off periogd;

{iv) requiring that the settlements of all currently unrepresented clfaimants be scrutinised and
endorsed by an independent official or tawyer, or by a claimant legal representative retained
for this purpose.

& Claimant Advocacy Service should be staffed by a core of legally qualified professionals as well
as para-legals authorised to assist claimants with all aspect of their claim, Including tagal
advice. Their primary role would be to help claimants in the early exchanges and
negotiations with insurers. The expertise of the professionals would need to intlude a good
knowledge of the substantive law but then also extend to the suite of ADR skills. Their role
would be to work on matters befare they harden into disputes, and 30 salution-finding and
negotiation skills would need ta feature in thelr competencies. 1tis this early stage
intervention that is likely to translate into maximum benefit for the Scheme stakeholders —
injured persons and premium-paying road vsers.

* an amount that Includes arcund $700 of insurer legal costs
¥ an amount that ingludes araund 413,700 of legal costs, both chaimant and insurer. The amount of compensation actually

recelvad by a clalmant would be net of a further companent of soliciter-chient legal fees, and olher ¢osts [Such as inturer
investigation costs) sveraging around 3,000,
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There is merit in considering such 2 service whatever the cutcome of an enguiry into the
compensation benefits of clairmants. While the service could inderd help the currently
unrepresented, it could also reverse the drift towards tegal reprasentation in non-disputed
settlernents.

Congluding observations and a cautionary note

Mare than a decade on from the enactment of the reforming leglstation, evidence emerging from the
review process reveals seme significant gaps between the ariginal intent of the Scheme and how it has
in fact come to operate. Chief amonpst these would be -

+  the pervasive role of legal practitioners within CARS processes [a developmant the Review sees as
inevitable given the complexity of the underlying faw);

« a growing role of legal practitionars in the early claims-making and claims-settling process (a
development which suggests that the primary claims handling proctesses of insurers and the
infarmation services of MAA de not leave injured persons feeling confident enough te manage and
settle their claims unassisted);

* the large number of claims that bypass both CARS and the MAC Act's prirary ADR net fa
develapment the Raview believes needs to be addressed);

* 2 CARS assessor cohort drawn predominantly frem plaintiff quarters {a development which has
led to perceptions of bias, something which the Review belleves should not be overstated but
none the less addressed).

The Review has recommended that the MAA consider some potentially far-reaching structural changes
in response to the last three developments naoted just above. In addition, the Review has
recommended that the MAA consider a number of other process and organisational changes,

These Recommendations need to be seen in the context of the primary Review finding: that CARS is
operating successfully and achieving 1ts statutory purposes. Changes intended to bring benefits will
also incur costs, so any changes should be effected only in the wake of a careful cost/benefit analysis
that engages the primary stzkeholders to the extent feasible and then also the major service providers.

Cllve Thompson
May 2011
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Review Recommendations

Set out below are three categories of recommendations: priority recommendations, other
recommendations and then other actions to improve the contribution of CARS to the CTP Scheme. All
recommendations are subject to adminlstrative cost effectiveness findings to be made by the MAA,

Prictity Recommendations

The priority recommendations are a product of the headline analysis. In 2 nutshel), these are that the
MAA should.-

{i) introduce firmer and accelerated timalines, and simplified and rationalised processes;

liit aFfard all unresolved disputes the benefit of early AOR processes;

i} consider expanding the jurisdiction of CARS to ensure that all standard cases are directed towards
CAAS assessments and only genuinely complex cases proceed onto court;

{iv] appointa nucleus of full-time or major-time assessors,

fecarnmendations that fall under each of these subheadings appear just below. Thay are drawn from
the main body of the report, numbered according to their place in the report.

xvit.. .. Proyide for firmet and accelerated timelines, and simplified or rationalised processes

Suveral insurers submitted that solicitars acting for injured persons would wait until clese to the six-
month section 72 deadline before submitting a clalm. This impedes insurers from taking earlier
remedial steps in relation to Injuries, and the claims process itself is then characterised by delay frem
the gutset. Late claims — and there are many — may only proceed after a hearing that establishes a full
and satisfactary explanation for thair lateness. In around 95% of cases the claims are allowed to
advance, but the hearlng requirement means delays and costs.

Several service providers stated In thelr submissions that the current claim form 1s unnecessarily long
and constitutes a duplication of informatlon requirements pertinent only later in the process, A brief
notification ta the relevant insurer of the occurrence of an accident along with basic particulars would
be sufficient to allow 2n insurer to take matters further, The format of the Accident Notification Form
should be followed. Generally speaking, the repeat furnishing of particulars should be avpided
whearever possible. To address all of the above, the following changes are recommended:

Recommendation 29 The basic MAA claim form should be shortened and simplified and the periods
and obligations in respect of the making of clalms should be changed:

* First, section 72 should be amended to read: “A claim must be made 35 soon as possible after the
relevant date for the claim but in any event within 4 months after the relevant date”.

« Second, frash measures should be adopted to facilitate the early notification of claims via hospitals
and doctors rooms, accident reporting to the police and other Infermation channels.
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v Third, any late notifications should be visited by a modest diminution in the amount of any
compensation that may be assessed or awarded, plus a modest reduction of the regulsted or
agreed legal costs if it is found that a legal representative was responsible for the delay.

» Fourth, any cfaim brought later than 12 manths after the relevant date should require a full and
satisfactory explanation for the delay before being allowed. [Fage 103 ]

Recommendotion 28 Full s 85 particulars should be submitted In respect of all clalms, aven if an
application for exemption is anticipated. [Fage 111]

Recommendotfon 31 The reguirements for 5 85 should be aligned as far as possible with the
requirements for the District Court's statement of claim, [Page 111]

The fact that an Insurer cannet withdraw from an admission of liability once made, even in the light of
new facts, encourages a disposition to deny liability for precautionary reasons. That in turn sets ¢laims
down a particular path, usually more adversartal than need be, In addition, a rule that disallows a
change In negotiating stance notwithstanding the emergence of new and relevant facts is essentlally
inimical te fzir and effective dispute resolution. The next recommendation is intended te reverse this
current statutory feature.

Recommendotion 32 Section 81 shauld be amended to allow insurers on good cause shown to deny
lizbitity even after an initial netice admitting it, to provide for bona fide changed circumstances and to
maximize negotiating flexibility and hence settlement prospects. [Page 111]

A cause of considerabla claims procassing dalay arises from the entitlement of a party to seek a further
medical assessment “on the grounds of the detericration of the injury or additional relevant
information abeut the injury”.® Submissicns show that the right has often been exercised by both
claimants and insurers on grounds better described as wistful or tactical than well-founded. This is
something that calls for decisive attention.

Recommendoifon 15 In order to reduce delays in finalising matters, section 62 should be amended
to provide that any further madical assessment should be by the direction of the court or an assessor,
ar with the leave of the court or an assessor on application. [Page 77]

While court proceedings must commence within three years of the date of aecident, there is currently
no time Bmit for bringing a matter ta CARS. 5o if a claim relates to a matter not subject to exemption,
that cfaim may be brought to CARS and must ke assessed even if the application Is only made {many}
years fater. This open but belated passage to CARS might be available, for instance, if the claim had
been duly made within six months of the accident and the insurer had accepted liabiliby shortly
thereafter. Inarder to obliga the timely resolution of all claims, it is recommended that the MAC Act
be amended to provide that an application for a CARS assessment should be made within three years
of the accident to which the clalm relates {linlng up with the time limit for court proceedings, as

! section 62{1)

xi[b
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provided for in s 109). Any fate application to CARS should require a full and satisfactory application ta
proceed,

Recommendation 33 The MAC Act should be amended to provide that an application for a CARS
assessment should be made within three years of the accident to which the claim relates. [Page 111]

xviii,  Afford all ynresolved disputes the benefit of early ADR processes .

As already noted, the majority of unresalved claims bypass tourt and go inte the formal litigation
systern. Ne early, active case evaluation and dispute resoluticn efforts are provided for these
exempted matters, samething that translates into delayed settlements and extra legal costs.

Beyond that, at present all claims destined for a CARS assessment must follow a set path made up of
saveral steps, not all of which are indicated in many ¢ases. Were a very well-resourced CARS registry to
have early command over these matters and & flexible processing capabillty, clalms and processes
could be better matched. The recommendations that follow seek to promote these ends.

Recommendation 34 As soon as a claim crystallises as an unvesolved dispute [after s B5A particulars
have been supplied and either the Insurer has denied liability under s 81 or the Insurer’s s B4 offer has
been rejected] and in any event if a claim has not been settied within 2 years and 9 months after the
date of the relevant accident, CARS should be notifled and thereafter actively manage the matter
further. [Page 114]

Recommendotion 35 All unresolved disputes notified to the refevant Registry, including those eligible
for exemption, should be the subject of early and active case evaluation. Unless otherwise directed by
the Registrar ar case management officer, the parties sheuld exchange relevant documents angd other
information and engage one ancther in formal setflement discussions, either as provided by Division
1A or some substitute process. [Page 114)

Recommendation 36 Case management officers should be empowered [under assessor supenvision)
to direct that settlemnent discussions be chaired or otherwise facilitated by an independent, expert
persen drawn from CARS or another MAA body. One or more of the parties may also request such
assistance. The case management officers should be empowered te direct further that -

» the parties be given latitude on reguest or at the discretion of the case manager 10 setile the
matter Independently within a given pericd through whatever exchanges they deem suitable;

s amatter be exempted without further administrative action and proceed to court;

= g matter suitable for assessment proceed direct te a greliminary conference {as currently provided
for];

+ any unresolved matter likely to be exempted should go to a settlement conference with or without
supervision of an independent chairperson, medistor or neutral case evaluator, and with or
withaut the need for the production of further information;

s a matter suitable for assessment be the subject of a settlement conference between the parties,
with or without supervision in the forin of a chalrperson, mediator or neutral case eveluator, and
with or without the need for the production of further information. {Page 114]

My
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xix, Conslder expanding the Jurisdiction of CARS to ensure that all standard cases are directed
- towards CARS astessments and only génulriely complax cises procedd on to court
&s noted, more unresglved claims are going to court vla the mandatery exemption process than to
CARS. But whereas complexity is the basis on which exemptions are provided for, in Fact only around
€% of cases proceeding to court are the subject of court judgements. The rest settle; but often only
after protracted delays and at much greater cost. Whether all exempt cases are indeed $o ¢complex as

to warrant court attention needs to be more closely investigated. The evidence suggests that many are
not.

Children’s cases are currently automatically exempt from CARS assessment. However, not all children’s
cases are necessarily complex and in fact many of thern are for small amounts of compensation —
$30,000 or less. District Court judges have noted that many damages awards in this are treated by all
conterned as the proverbial “go-away” payments.

As contributory negligence cases of any serious dimension are likely to introduce elements of
complexity, it is appropriate that they be exempted from the CARS assessment process. Howaver, in
order that fess complex, CARS-amenable cases not ke screened out too readily, it is recommended that
only in tases where contributory negligence in excess of 35% is alleged should CARS be deprived of
jurisdiction. A minor raising of the bar from the current 25% Is therefore recommended.

The Review conclusion is that the discretionary exemption grounds are being progerly applied.

Recommendation 37 Depending on progress made with the further resourcing of CARS,
consideration should be given to expanding the jurisdiction of CARS to include categories of claims
currently exempted from CARS assessments. [Page 115]

Recommendation 11 All clalms currently exampted fram CARS on the basis of 2 denial of faulr
should be subjected to early case review by CARS as part of a larger caze management reform
initiative. The purpose of the review shoufd be to determine whether such claims would benefit from
formal settlement steps, or should be exempted and directed 1o court forthwith, or be determined
through CARS processes culminating in an assessment. |Page 59]

Recommendotion 12 Consideration should be given to expanding the jurisdiction of CARS to intlude

sorme of &l children’s cases. Consultation would be required to infarm any expansion decision. This

should Include -

= consultation with the N5W Commission for Children and Young People and the NSW Trustee &
Guardian;

*  the reyision of the legal costs regulation to provide adequate reward for legal representatives;

«  considering restricting any revised CARS jurisdiction in respect of children to claims where less
than $50,000 is in dispute [Page &0]

Recommendation 20 The current exemption from CARS for claims with significant contributory

negligence components should be retained but the threshold for exemption raised to where

negligence of greater than 35% is alleged. [95]
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Recommendation 22 The current provisions and procedures dealing with discretionary exermnptions
should he retained. The 2008 Guidelines should, however, make explicit mention of two additional
factors to guide exemption applications, namely, whether the claim ralses Important new issues of law
and whether the clzims may give rise ta a “strategically slanificant case”. [Fage 96]

xx; - - Appoink 4 nucleis of full-timig or major-time Assessors

The profile of the CARS assessor group covpled with their part-time status is clearly a source of
perceived conflict of interest for some Scheme participants (many assessors not only preside at CARS
but are active practitioners in the CARS arena as well). This perception is understandable and should
be addressed. The recommendation flowing from this assessment is that a nucleus of around six full-
time or major-time assessors should be appointed to anchor the CARS assessor panel. The
appointment of such a core group would combat perceptions of conflicts of interest and
simultaneously promote a higher degree of quality and consistency in decision-making. It would also
hoost the tegitimacy and credibility of assessors if their appeintment process saw greater stakeholder
input.

Recommendotfon 24 Assessor appaintrnents should be made in terms of criteria and a process in
respect of which stakeholders have had 2n opgoriunity to make a formal input. [Page 103 ]

Recommendation 27 A nucleys of around six full-time or major-tima CARS assessors who no longer
practice in motar accident law (and ideally not personal injury law either} should be appointed. [Page
103]

Recommendation 28 Confirm the engagement of full-time assessors as independent decision makers
through Ministerial appointment. |Page 103]

while not all of the above recommendations are of equal Importance, it is suggested that if CARS is to
make an Improved mark then reforms that capture and promote the essence of the four major
headings above need to be Introduced. Reforms, therefore, that: {1} introduce accelerated timelines
and rationalised processes; {2) afford all unresolved disputes the benefit of early ADR processes; (3)
expand the Jurisdiction of CARS where appropriate; and {4) provide far the appointment of a nucleys
of full-time or major-time assessors.

Other Recommendatlons

Some of the following recommendations are suppontive of the priority ones, while others deal with
different ahlectives. all are, it is suggested, worthy of careful consideration. The context for each
recommendation appears In the body of the report 2t the pages indicated.

Recommendation 9 The MAA should develap strategies to Improve claimants” understanding of CARS.
[Page 52]

Recommendation 10  The MAA should establish evalvation procedures to assess the effectiveness of
those strategies by conducting ongoing studies of claimants’ perceptlons of CARS. [Page 52]

xvi



Motor Accident Autharity of Hew South Wizles CARS REVIEW
May 2011 - February 2014

Recommendation 16  Regular claimant surveys should be conducted that include polling users' views
about the dispute resolution methods used in CARS processes, including teleconferencing and the
assessiment hearing. [Page 84]

Recommendation 2 The structure of the legal costs regulation should be amended to support the
early dispute resolution objects of the Act, [Page 26]

Recommendation 2 The legal costs regulation should be reviewed and adjusted every two years to
ensure that it continues to serve abjects of the Act under changing circumstances. [Page 26]

Recommendation 3 All amounts which clalmants are obliged to pay their lagal representatives should
be required to be disclosed to the Motor Accident Authority. {Page 26]

Recommendation 17 The MaAa should give consideration to sponsoring the development of 2 MAC
Actspecific ADR  educational program open to assessors, legal practitioners and  Insurer
representatives. [Page 84]

Recommendation 18  Consideration should be given to initizlly encouraging and then obliging, legal
practitioners and insurer representatives who engage with CARS to receive formal training, and

accreditation in ADR processes (perhaps as part of the maintenance of their professional qualifications.
Page 84]

Recommendatlon 23 CARS assessors should receive training in a range of areas essential to the
prafessional and expeditiovs contra! of ADR cases. The training should integrate with ongoing
professional development offered by relevant professional organisaticns for people exercising
decision-making roles in judicial or quasi-judiclzl forems, This training should include recognition of
precedents and the creation of decumentation establishing ¢lear and defensible reasoning for the
precedent. [Page 99)

Recommendotion 25 The training and education of CARS assessors should be extended to regular
information sharing and presentations on the quanta of assessments being made on all the major
heads of damages both by CARS and other persanal injury tribunals and courts. [Page 103)

Recommendotion 26 CARS decisions should be published, with due regard to personsl privacy
CONCErns. [Page 103]

Recommendation 7 The MAA should investigate the feasibility of adopting Dispute Management
Protocols and applying lessons learned by other schemes. [Page 49]

Recommendation 8 The MAA should cansider establishing a Dispute Management Unit to guide the
development, implementation and management of the protocols. [Page 49]

Recommendation 21 The MAA should establish and manage award-setting informatien and feedback
mechanisms betwean CARS, insurers and other stakeholders to ensure the adoption of lessons from
precedent cases into local claims decision-making and to reduce work and disputes.  [Page 35]
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Recommendation 22 The PCA should provide regular structured reperts to the MAA Board [now
SRWSD and Board) on the performance of insurers against standards of claims declsion-rmaking
evidenced in CARS; as well as expecience ralevant to scheme viability and risk. [Page 96]

Recommendation 28 The PCA should exercise greater budget control over CARS. This rola is
essential to support the broader recommendations for independent exercise of decision-making
powers, appropriate, timely control of resources and the efficlent operation of the registration ang
case management processes. [Page 93]

Recammendation 3%  The CARS docket system should be retained with appropriate changes to
support PCA contro! of streaming, and more sephisticated referral of cases. [Page 83]

Recommendation 38 The MAA should adopt a comprehensive mode! of caseload management
Including new functions, dispute management pratocals and differentiated case managemant. [Page
115]

Other actlans

This third category begins with a cluster of potentlally very far-reaching recommendations. They are
directed towards developments in the pre-CARS stages of claims-handling, and as such not perhaps
the immediate concern of a CARS-focussed review. None the less, they relate to developments that
are feeding intc the CARS pipeline, and the recommendations if adopted would have profound
consequences for CARS (and indeed the entire Scheme), The motivation for these recommendaticns is
set aut under sub-heading {xv) of Part 2 of the Executive Summary just above.

Recommendotion 4 The MAA should Investigate the compensation paid t¢ unrepresented claimants
in the Scheme and establish with greater accuracy the level of their compensation benefits measured
against the expectations of the legislation ta ensure that unrepresented claimants are receiving thetr
statutory due. [Page 33]

fRecommendation 5 The MAA should then require Tnsurers to introduce new measures in claims
assessment and handling to address any shortcomings identified in processing unrepresented claims
and consider the establishment of a Clalmant Advocacy Service for #ll injured persons. [Page 33]

Recommendation 6 The MAA should consider requiring settlements for all turrently unrepresented
clalmants to be endorsed by an assessor, an independent legal representative or claimant legal
representatives retalned for this scrutiny purpose. [Page 33]

The restrictions on advertising have drawn the wrath of claimant legal practitioners. On the strength of
comparative lessons, the Review has a single recommendation to make In this regard.

Recommendation 33  Under section 121 of the MAC Act, the MAA should consider permitting
advertising by service providers ta the extent that it raises the awareness of injured motorlst's right to
make a claim and to options for resolving claim disputes and does not promote either Tegal advice or
legal advocacy as a first step. The Claimant Survey results should inform the MAA's cansideration.
[Page 116)

xviil
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Terms of Reference

This review into the Claims Assessment and Resolution Service (CARS) was initiated by the Motor
Accidents Authority (MAA) in November 2010 following the Ninth Report of the Standing Committee
on Law and Justice of the Legislative Council of the New South Wales Parliament’. That report
considered and made recommendations about the role and functioning of CARS. The MAA also sought
input from insurers, lawyers, assessors and claimants before settling the review terms of reference.

The review is to identify options for improvement to CARS. To ochieve this, the review will:

s Adwise on the level of continued efficiency and effectiveness of CARS, with reference to:

the original policy objectives for CARS fstated os o service providing quick, inexpensive, informaol,
flexible and non-adversariol means of resolving disputes arising in otherwise uncomplicated claims);
an onalysis of the strategic context of the Motor Accidents Scheme including current scheme
performance, operations ond underpinning legisiotive framewaork; ond

consultation with stakeholders ond user groups;

refevant actuoriol analysis and advice, separately commissioned by the MAA, for example on trends
in claim numbers and costs.

e Compaore the current CARS service defivery model with best proctice in similar afternative dispute
resolution models, consider stokeholder views and identify any options for improvement.

While not purporting to be o conclusive or exhoustive ist, the considerations and measures ore expected to
include such issves os:

v Structure and approach

Stotus, role and powers of assessors

The mix of mediation and erbitretion approaches and methods of case appraisol including issues
such as late cloims

Legol representotion and use of Counsel and Senior Counsel in the CARS process

Accessibility, including borriers to either claimonts or insurers occessing CARS such os cost,
formolity of processes, inflexibility, complexity ond impact on the health ond well-being of injured
people/cloimonts

» The matters CARS is best suited to deal with

Consideration of the types of maotters being assessed at CARS and the types of matters being
assessed ot Court, including motters that move between CARS ond the Courts

Appropriate methods for resolution of more complex claims and timely redirection of specific
maotters to the Courts

Speciol provisions that may be required for vulnerable cloimants

s Decision-making

Rewew of the exercise of the functions of the Motor Accidents Authority and the Molar Accidents Council, September 2008
i rimentfeommittes.nstf T 2574b7000e3ch0/SFILE/Final

M Acce ssed January 20 14
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Opportuntities for review of CARS decisions

Appropriate vse of other experts, including referral to the Medicol Assessment Service

Framoting evidence-bosed decisions

impoct of CARS decisions on other services such os the Medical Assessment Service or Lifetime Care
ond Suppart Authority end the intercction between them

*  Performonce

Reviewing performonce megsures, both quolitative and quentitative, including timeliness of CARS
processes ond decisions, melthods for measering client setisfaction end complpints handiing
pracesses ond procedures

Protecting the reputation of CARS os foir, consistent ond fmpertial, including minimising potentiol
Jor real or perceived conflicts of interest

o  Opergtignal considerations

Procedural fofrress including protection of privacy of parties and the appropriate level of occess to
pracedurm frformation across Both the insurgnee industey ond legal profession o minfmise
perceptions of bios

Cormmunication with porties, porticulorly cloimonis, regording processes and procedures aad
expectations of compensation entitlertents

Recruitment processes ond oppointment terms ond conditions for ossessars in fight of the review of
the 2009 recruitment progrom, and the appropriote composition of the assessar cohart

Affoceation of maotters to ossessors ond ovollobility ond wse of appropriote guidelines, proctice
Frapusls and ossessar educalion progroms

* Suggest aptions to improve He fairaess, timeliness, consistency ond cost-effectiveness af CARS i order
to benefit prople infured in road crashes, green slip policy holders ond the NSW community in general,

Londuct of the review

The consultants undertook an assessment of historical, contemporary 2nd comparative documents
relating to dispute resalution in similar schermes. Extensive consultations and workshaps were held
with key parties and stakeholder groups. Further survey input was obtained from a randorm sample of
claimants and a detailed analysis of this data was provided by the consulting actuaries, Taylor Fry. The
consultants drew on previous work across a number of Jurisdictions te compare the operation and
perforrmance of the N5W Cars scheme to established best practice principals and examples.

* Stakehaolders were invited to make formal submissions to the review, which, once received,
were published {Sea Annexure 2.

* The MAAS Reference Group was consulted in mid-December 2010,

Stakeholders were further consulted during January and garly Febrpary 2011, including:

» Individual insurers

Insprance Councll of Australia
Bar Assaclation

CARS assessars

MAS

Law Soclety of New South Wales
Claims Advisory Service

xxl
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*  Members of the judiciary were consulted, intluding:

~ tha Clvil List Judge Sydney District Court and the Judicial Registrar of the District Court

— the President and Registrar of the New South Wales Workers Compensation Commission

-~ CARS assessors, the MAAS Reference Group, other Insurance representatives and other
legal practitioners attended werkshops.

= The MAAS Deputy General Manager and the Principal Claims Assessor attended workshops
with Tayler Fry. :

Formal written submissions were received from the persons ang organisations listed in Annexure 2.
At the request of the MAA General Manager, Compulsory Third Party {CTP) schemes around Australiz
and in New Zealand shared comparative data and other information. A research exercize was
conducted examining simitar schemes as well as other compensation schemes, relevant court reform
literature and international standards for tribunals.

The review employed a conceptual maodel as the basks for evaluating the performance of CARS in
dellvering on Its goals, and then sought to uncover the reasons far specific cutcomes by examining the
interactions between CARS personnel and the stakeholders that create the environment in which CARS
operates. The conceptual model is based on best practice techriques and is set out in Annexure 3. It
identifies key performance measures from Australia and overseas, including disputation and
settiement rates, the incidence of legal invelvement and the proportion of costs associated with each
claim. The source of these measures for CARS included internal CARS statistics, annual reports,
actuartal analyses, interviews and submissions,

The reasons for parformance outcomes against these measures were identified, by looking at drivers
of behaviour in the scheme as well as incentives, disincentives and inefficiencies identified in the
submissions. Dptions were then developed based on best practice and successful initiatives in other
schemes ang submitted material. These were designed o improve gutcomes against CARS goals and
MAA objectives. The identification of drivers of behaviour and pressures on operations were assessed
and refined through:

» information gathering: stakeholders, written submissions from organisations
s fapdback on initial ohservations and stakehotder comments

= analysis of the validity of claims made by stakeholders, particularly around superimposed
inflation and exemptions.

In essence, the review addressed the following questions.

» Has CARS developed into the institution it was intended to be, providing persens injured in
motor accidents and CTP insurers with a quick, inexpensive, infarmal, flexible and non-
adversarial means of resalving disputes in otherwise uncomplicated claims?

+ 15 CARS supparting Fair, just, approprizte and expeditious resofution of ciaims and in a way
that provides value for money for CTP policy holders?
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CARS - origlnal pollcy objectives

About CARS

The Chalms Assessment and Resalutlon Service (CARS) Is part of the Compulsory Third Party
{CTP) scheme in New South Wales that protects the interests of persons injured in motor
accidents through treatment, rehabilitation and compensation.®

CARS was established by the Motor Accidents Compensation Act 1999 {MAC Act). It Introduced
reforms intended to:

provide motorists with cheaper green slips, to improve access to early treatment and
rehabilitation expenses for people injured In a motor vehlcle accldent, and to increase the
proportion of the premium dollar going to injured people ... by reducing schame administrative
COSES,

The MAL Act malntained the privatety underwritten, common law scheme where awards of
compensation for damages (awards) could only be matde after a finding of negligence.? The
Motor Accidents Authority retained its regulatory role. " The intention to reduce
administrative costs was 2 reference to legal costs and the costs associated with dispute
resolution. The means of reducing these was the Intraduction of CARS - an Independent dispute
resolution service operating outside the courts.

CARS was to provide a process to resclve claims early, outside the court system and in a non-
adversarial manner:*

The procedure for motters befng assessed by CARS will be flexible, with an emphaosis on
deafing with motters on the papers [without the need for 2 hearing] or with @ conference
rather thor with formal hearings. There {s o right for parties to be fegofly represented,
aithough the systerm will be designed to ensure that fegal representalion Is not necessory,
particulorly far smalter cloims.

The grocess at CARS was to be compulsary with 2!l disputed motor accident claims in New South
Wales to be considered by CARS.

¥ See section 5 of the Motor Accidents Compensation Act 1939
bt fwowrw aostlledu aufavflegls/now/cansal_act/maca 1999295/ 55 htrnl Accessed fanuary 2014
? Motor Accidents Act 1988 [NSW), 5. 24 [1b)

10 WaA, Scheme histery, accessed 10 April 2011, <http:ffwww. mad niw.gov.aufdefaultasprienoD=134>

i The Han fohn Delfa Bosca MLC, Minister For Finance, Maotor Aceldents Compensation Amendment Bill, Second Reading
Speech, 4 April 2006, para 64

2 Ihe Hen fohn Delfs Bosca WLE, Minister for Finance, Motor Accidents Compensation Amendment Bill, Second Reading
Speech, 4 Apnil 2008, p. 903

Y \bid p. 205
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E.

CARS and the similarly established Medical Assessment Service [MAS) now comprise the Motor
Atcidents Assessment Service (MAAS), a function of the MAA™M

CARS origins and differences to other NSW dispute systems

7.

10,

11.

CARS capled successful private industry complaints systems that used Informal precesses to
resolve customer issues that might otherwise end in court action. In these systerns, industry
members agree to be bound by decisions and pay awarded compensation in return for simpler,
cheaper and faster processes than courts. The CARS ‘alternative’ dispute resolution process or
ADFR process was not 2 voluntary option for insurers or claimants and referrals were made
compulsery. Delays were also to be cut — in the greviaus system up to 565 days - with new
faster deadlines., Whila prevision was made for injuries to stabiliss, benefits and rehabilitation
would be more quickly paid out. '

CARS was to act as a gatekeeper to the courts and to aveid the higher legal costs by dealing with
the bulk of standard claims. At the same time the lagislation ensurad that the cases that did go
to court were only the more comolex claims or cases where awards would be of sufficient size to
not be absorbed by costs. These cases were to be ‘exempted’ fram the CARS process under
criteria set by ‘guidelines’ to be overseen by the Minister and with the same authority as
legislated regulation,

Sessional assessors as well as full-time assessors were appointed. The sessional appointees
were legal practitioners with active motor accident caseloads in which they acted for injured
road-users or for insurers. As both assessors and practising lawyers, they were appearing in
front of assessor colleagues on a regular basis.

The appearance of a conflict of interest arising from assessors appearing as advocates fer parties
at ona time and then at other times sitting in 2 role of neutral assessor was considered to be
offset because the two roles provided:

» arccess te specialist skill and

v+ access to knowledge of ‘going rates’ from contemporary practice in the courts,

CARS was functionalty {if not physically) located within the Moteor Accidents Authority (MAA)
and was made sublect to Funding, resourcing and accountability decislons through senior
officials in the MAA, Assessor declsions In cases were to be made independently 2nd were not to
be subject ta any interference. The justification for this structure and legislative framework was
that the MAA is purely a regulator in contrast to workers compensation where insurers are
‘agents’ of the regulator, The arm’s length relationship of the MAA with the insurers diffused
concerns over any potential for undue influence inindividual cases.

w MAA, Annual Report 20092010, p. 4

COSOLVE

CARS - QRIGINAL POUCY s

TRANSFORMATION MANAGEMERT SERVICES OBJECTIVES



Maotar Accident Authority of New South Wales CARS REVIEW
May 2011 - Febroary 2014

Changes since CARS 1899 estabiishment - Division 14

12, The most significant change te CARS since 1999 was designed to intrease settiements prior to
the CARS process.  This was successful and about half of the claims now resolve in ‘Division 14
pracesses, The amending legislation to the MAC Act came into effect on 1 Qctober 2008, The
provisions require insurers and claimants to hold mandatory settlament conferences after first
exchanging information and then to make final offers of settlement. These steps must occur
before a <laim may be referred to CARS except if the claims have been exempted from CARS.
The CARS Application for General Assessment 2A form was changed, requiring disclosure of
documentation that was to be relied on to support the claim, together with & schedule of
damages.

13, More resolutions now ocur becavse the parties obtsin an earlier understanding of each other's
positien as well as a structured oppertunity to negotiste. The impact on CARS is that it now
resalves a smaller caseload of reportedly more difficult and complex disputes

CARS model voriations frem ather successful compensation schemes

The CARS model vartes from dispute systems that operate effectively and with the same objectives.,
CARS varfes in the following ways:

« codification of a relatively long list of exemption criteriz narrowing the discretion of the
patekeeper role and providing scope to avoid the process. |1in other schemes a simpler
‘genuine disputs” definition is provided

= CARS assessor’s primary role is as a decislon-maker rather than as a conciliator ar mediator,
This raises a greater likellhood of adminlstrative review challenge

s CARS has no formal recommendation power that may be exercised instead of a decision,
with an cption ¢f costs penaities if later replicated by a similar award or settlement
agreement

» part-time CARS assessors work as representatives in other CTP cases, poteatially raising
criticism of their impartiality and the impartiality of the service

» CARS costs scale applies to CARS matters but not to exempted matters settled outside of
court processes, and

» Division 1A processes only apaly to CARS matters and not to exempted matters

14. Division 1A represents an essential element in bast practice design. By enforcing the actlons of
consideration, discussion and negotiation, most disputes are settled. |F the information is not to
hand, or the insurer fails to commit to an offer, negotiations are more likely to fail. The impact
of Division 1A would be expected to increase pre-CARS settlemants.

¥ feferced ba 3¢ “pre-litigation protacals in oivil jurisdictions and In workers compensation schames, they have been la reely
sucressful In the latter although recently eriticised In the ¢ivil arena, See 75 below and discussion on the more sophisticated
(Fspute Manggement Frotocols at O
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15. CARS has systemic points of patential fallure, that in the absence of mitigating lecal faciors
would be expected to produce increasing avoidance of its servlces and in turn adversely impact
the CTP scheme.,

16.  Nevertheless, all stakeholders who were involved in the review process support CARS and there
is a broad understanding that it has a far-reaching impact and strategic position in the CTP
scheme.

COS0LVE CARS - DRIGIHAL POLILY 4
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Strategic context of CARS in the scheme

17.

18

14,

The MAA is responsible for regulating a privately underwritten scheme sa that is effective ang
efficlent and delivers low cost green slips to New South Wales road-users. CARS is important to
these geals reducing inefficiencies derived from lega! and assoclated costs and giving a fair
hearing to Injured road-users.  Its strategic rale In the scheme is to provide a focus for early,
balanced and relatively cheap resclution of disputes, providing an cffset to what would
otherwize be potentially uncontrofled costs. CARS assessors and gperatives must also be
sensitive, in dealing with people generally unfamitiar with disputes over Insurance clalms. They
have 10 be seen to be fair and technically accurate in their decision-making and they have to
both decide cases and set standards for the many more claims decisions made by private
INsSurers.

CARS as an Institutlon should play & role in shifting the fotus of insurers and <laimants fram
taking adversarial positions which result in lengthy delay to the swift payment of benefits and
early rehabilitation. CARS should also provide early resolutlon where simple mistakes by
insurance claims officers may have created an unjust outcoma. This is in contrast to later, more
expensive attention from a judpe. CARS managemeat of cases can provide important meta data
about emerging claims decision patterns or other recurring issues, and can provide feedback in a
similar manner to an ombudsman, leading to better declsions and as a result fewer disputed
claims,

Each of these functions is important to the scheme and so any changes in CARS efectiveness
directly impacts the scheme.

Scheme effectiveness measures

20.

21.

CARS is assisting the strategic objectives of the CTP scheme in reducing inefficiencies by finalising
109 of claims that may otherwise have gone to court or settled ot greater cost to the scheme.
Total legal costs have steadily increased while costs associated with CARS have stayed relatively
stzble indicating that its contribution to efficiency is relatively effective where it has control of
ratters.

Important measures of overall scheme effectiveness are:

» the proportion of appropriate disputes that CARS finalises In comparison to other stages
where costs and defay are less controlled

+ the comparative costs of settlement in the different stages, their fluctuation with time and
their cantribution to scheme viability.

CARS finaliced 10% of claims in 20092010, Maost other clzims are finalised in settlement
negotiations between plaintif and defendant lawyers or directly between insurers and
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claimants. These negotiations occur before CARS, at CARS, immediately after CARS, and after
cases are issued in the District Court. Very few claims are finalised at a court hearing. The
proportions may be seen below in Figure 1. CARS has consistently finalised approximately 10%
or slightly more of matters that would otherwise have gone to court since 2003/2004. Figure 1
also highlights how the Division 1A changes are increasing the numbers of cases settled before
CARS. From Figure 1:

*  77% of cases settled before reaching CARS in 2009/2010.
* Of the remaining 23%, CARS settled 2% and made an assessment in 8%.
s 13% were exempted from CARS processes.

s A very small proportion (0.8%) was finally determined by the District Court.

Figure 1: Numbers of finalisations by forum

22

23,

24,

25,

Finaisations prior to 1 July 2003 are
exchuded from our analysis - 3
) NMumber of Finalisations

e

Finalisation Year
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CARS settled claims peaked in 2006/07 at 1,775 and almost halved to 962 in 2009/10. This is
partly due to an 11% drop in all finalisations between 2006/07 and 2009/10 but is more likely to
result from the intreduction of new Division 1A provisions on 1 October 2008,

What is clear from Figure 1 is that the majority of growth since 2006/07, when the population of
claims had stabilised, is attributable to stages that are not managed by CARS. The two largest
are Court Other or court settled finalisations (green), negotiated by lawyers, and the
Represented finalisations (purple) that are pre-CARS and also negotiated by lawyers.

Both CARS Settled (pale blue) and CARS Assessed {orange) show initial growth to 2006/7 and
then a slight decrease in total finalisations to 2009/10.

Costs associated with claims, such as medical and legal costs must also be met from the green
slip premium collection. Unnecessary costs are called friction costs’ or ‘inefficiencies’ because

COS0LVE
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less of the final compensation dollar ends up with the injured motorist. Figure 2 shows the total
legal payments paid to defendant and plaintiff lawyers (less contracted-out costs) for work
associated with each finalisation stage.

Figure 2: Total legal payments {defendant + plaintiff) by settlement stage (inflated)
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26.  Legal payments comprised $230m in 2009/10 and 18.6% or 18.6 cents in the dollar paid to
injured motorists. This has increased from around 13 cents in the years immediately after CARS
was established. (This data is further explained below at 50. on page 15).

27.  The strongest growth can be seen in court verdict costs and in settlement activity with Court
Other settlements (green), and pre-CARS Represented settlements (purple) from 2005/06 to
2009/10. Legal payments have reduced slightly in CARS Assessments (yellow) and CARS
Settlements (light blue) in 2019/10.

28.  CARS processes have lower and more stable legal costs while costs associated with the other
stages have all increased. On this fairly simple analysis, the question must be raised as to why
more matters could not be finalised in CARS. Common answers to this question are that fault
proofs are complex so require more legal intervention or that the current exermption criteria are
too strict.

29.  The better run compensation schemes provide settlement opportunities at the earliest passible
time, taking into account the need for proper investigation, assessment and stabilisation of
medical conditions. Early settlement reduces costs and delay because successive stages from
administrative forums through to court will generally, but not always include the full costs of the
previous stage yet, regardless of this, they will always be more expensive.

COSOLVE STRATEGIC CONTEXT OF T
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30, Table 1 shows the definitions of the finalisation stages wsed In all figures in this report, the
numbers of matters finalised in each stage Iin 2009/10 as well 35 the percentage of all
finatisations compared with ‘optimal’ percentages drawn from better performing or more
efficient schemes® The optimal stage comparison shows more matters are finalised
administratively and fewer within the ambit of the court.

31, From this comparison with an optimal scheme, ‘exempted’ and ‘court cther’ categories emerpe
as areas meriting further Investigation, where costs and delays may be reduced. These are the
stages where cases are settled immediately after by-passing the CARS process.

YWops annavure 2
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Table 1: Motor Accidents Authority (MAA) 2009710 casetoad finallsatlon proportions by stage comparad with
optimal profile and including proportion of cases Involving legal representation

200910 3009/10 %

Stage finalfsed Descriptlon finalised O total Optimal %
COURT

Cawr, judgement Finafised through a courl decision a1 1% <1

Court; other Exempted from CARS, legal proceedings BO& 1% 5%

commenced, ot settled without a court decision

ADMINISTRATIVE

CARS exempted Exempted fram CARS and settted without 626 5% <5%
commencement of court proceedings (ty picaily
exempted because the claim is ane where fault
has been denied, or contributory negligence =25%
alleged, or vulnerable (child} claimants are
invnlved, or held by CARS to be comples on other

Mot subject  Lower costs
1o CARS cost scales than
regulation court apply

graungs)

CARS assessment Settled within CARS after a general gssessment 235 2% 2%
{know- as a ‘24 assessment')

CARS settled Settled within the CARS process before any 062 8% 8%
asspssment

Representedd Full claim settled with legal representation but 3395 29% 0%
pricr to any CARS steps or court proceedings

Unrepresented Section 74 (full claim settled without legal 3537 30% 0%
representation prior bo any CARS steps ar court
proceedings)

ANF anly Settled as an ANF {Accident Notification Farm, for 2121 18% May be
claims <55.000 - bath represented and higher
unrepresented; legal representation in onky degendant
1-3% of cases) on

jurisdiction

threshoids

25
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Changes in finalisation payments

33. The major cost to the CTP scheme is award payments. Figure 3 shows how the total of
payments made in awards has increased in real terms since 2006/07 and then decreased slightly
in 2008/10.

Figure 3: Finalisation payments by settlement stage (inflated)
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34.  Individual payments have risen. Figure 4 shows median finalisation payments with the bulk of
growth reflected in the court verdict stage. In contrast, in 2009/2010, CARS Assessment, CARS
exempt and Court other settlements reduced. The growth in the median payment from court
verdicts has been around 23% in real terms, over the past 4 years.

Figure 4: Median finalisation payments & awards by settlement stage (inflated)
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5.

The review analysed data in terms of medians and averages. Medfans are used a5 being far mare
representative of the typical finalisation payment for each stage. Small numbers of cutliers with
very high or extremely high settlaments distort the average for a group but do not impact as
tnuch on the median. This same data analysed to show averages rather than medians shows a
different picture. From the perspective of Insurers who may be examining settlement outcormes
using averapes, CARS awards and CARS settlements come out as higher than either exempt
finatisatlons or court finalisations. These observations rray provide some explanation for the
view of insurers {tested below) that CARS awards drive super-inflation.

CARS assessments and superimposed Infatlon

. Key polnts

36.

a7

ag.

Insurers made submisslons that CARS, was driving superimpased inflation Superimposed
inflatian has been a factor in the scheme for most of the past decade.

While superimposed inflation was apparent, CARS did not drive it. Rather it was a characteristic
of allfinafisation processes, from the courts through CARS to direct inter-party settlements.
Superimpesed inflatian reversed in the last year.

While initially {2003/04) producing lower finalisation amounts, in 2008/0% and 2009710, CARS
assessments have produced higher amounts 2t the same increasing rate but for more claimants
than court-related or exempt zlternatives,

Causes of the variatian bebween higher decided cases and lower negotiated autcarmses may be
tlue to other factors such as Court precedent setting and comgromise in negotiated cases. More
recentfy, increases across all grougs moved at the same rate,

Superimposed inflztion s a term that describes a tendency for tribunals to award Increasing
amounts of compensation for the same injurias over time. The term “inflation” Impiies that the
increase is above what might ke required to match CPi changes. Actuaries Taylor Fry have
suppfied this definition of superimposed Inflation:

“the rate of increase in average claim costs over time, In 2xcess of the increase in average wages, for a
given njuryfseverity.”

{nsurers made submissions that CARS was creating or stimulating superimposed inflation by
setting ever higher compensation benchmarks year-on-year. They suggested that this behaviour
then permeated the entire compeansation system,

Taylor Fry have preduced a separate report’’ showing finalisation amounts in inflation-adjusted
dallars,

Y Taylor Fry, Modelting of Superimposed Inflotion within the NSW CTP Scheme, Apnil 2011
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39.  Figure 5 reproduced from their report, shows rising payments until 2007/08 and then a reversal
to 2009/10. ANF adjusted finalisations are sown on the same figure. CARS does not manage of
influence ANF settlements, yet they show the same 'superimposed inflation’ profile.

Figure 5: Average total finalised amounts paid, inflated {$)
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40. When all finalisation stages are disaggregated, all show an increase in average finalised amounts
paid until 2008/09 {in inflation-adjusted dollars) across all categories (from ANF settlements,
pre-CARS settlements, CARS assessments, court settlements to court judgements).

41.  Figure 6 below shows a sharp increase in Court Judgements, while Court Other finalisations and
CARS Assessments show similar smaller increases for the same period. Figure 7 shows the same
data using medians rather than averages.

42. It is clear from the comparison of average and median finalisations that although court
judgements are small in number, the high relative size of a small number of judgements pulls up
the average and contributes significantly to the observed inflation.

43.  Taylor Fry commented as follows on these figures.

The general increases in average costs over and above wage inflation are ohserved across most
finalisation groups, but notably in the Court {both Judgement and Other) and CARS (both assessed and
settled) groups.

COSOLVE STRATEGIC CONTEXT OF 12
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Figure 6: Average finalisation amounts, inflated ($)
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44.  Taylor Fry also observe that, even within a particular group of claims, claim cost increases above
the level of wage inflation are observed over time, thus dispelling the argument that increases
are solely the result of changes in claim severity mix. Taylor Fry conclude:

Our broad conclusion is that superimposed inflation is evident in the experience, that it
manifests through both increases in overage amounts per head of domage and the propensity
to receive particulor heads of damage, and that it is evident both within ond outside the CARS

process.

45. The similarity between the average and median increase in (2009/10) in court judgement
finalisations reflects a materially higher number of very severe claims (see Figure 7), not just a

few outliers.
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Figure 7: Median finalisation amounts, inflated {5)
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46.  Taylor Fry's general conclusion is that superimposed inflation is evident up until 2007-2008, but
not clearly apparent since then. Taylor Fry proposed the following as sources but not necessarily
causes of superimposed inflation during the period 2003/04 to 2007/08:

2008035 2003410

« increases in average costs for particular head of damage (injury) or treatment types

» increased utilisation of a particular head of damage, i.e. an increase in the proportion of
claimants receiving compensation under that head of damage

» changes in claims management and settlement practices, e.g. the introduction of buffers in
settlement amounts,

47.  Cutter (2009) found that between 2005 and 2008, New South Wales experienced markedly less
such inflation than Queensland, which has no CARS-style institution:

In NSW over the period examined, the overall level of superimposed inflation has been moderate. The
main contributors have been =

+ the economic loss and care heads of damage

= severity 1 claims with legal representation
In Queensland over the period examined, the overall level of superimposed inflation has been very
high. The main contributars have been -

¢ the economic loss head of damage

s severity 1 claims with legal representation’

48. The increase in compensation amount aligns with upward trends in other Australian CTP
schemes. A study presented to the Institute of Actuaries in 2009 showed the trends In average
claim size across the country were generally increasing at a similar rate."

i Cutter Karen, Measuring ond Understonding Superimposed Inflation in CTP Schemes (Fresentation to the Institute of
Actuaries of Australia, 12™ Accident Compensation Seminar 22-24 November 2009) Pages 11 and 14, Note: Severity 1 relates
to the level of severity. Paper may be accessed at http:/fwww.actuaries.asn.auflibrany/ACs09_Paper_Cutter. pdf
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4% The District Court makes decgisions in complex casas that merit much higher awards. CARS, as
the other decision-maker must follow precedent and discussions with assessors confirm that this
is how they approach assessments,  Similarly, lawyers negotiating outcomes in Court other and
CARS exermpted groups may also be following precedent [or the ‘going rate’) and the same rate
of Increase. Stakeholders zlso noted the delay before precedent set by the Court in 2008/10
would flow through te other settlerment stages.

50,  The analysis points to a continuation of the increase In awards in CARS and a flow-on effect from
future settlfements Just from the latest cases.

CARS and legal costs in the scheme

" Keypolnts

*  Scheme-wide average legal costs have risen from about 13% of payments in 1999 to 18.6% for
chaims finafised in the 2009410 financial year.

»  For mest injured motorists who settle either at the District Court or at CARS, the cost of CARS
pracesses compares favourably with Court processes: 15.8 cents comparad to 24 cents in the
dollar. This figure dees not include out-of-pocket solicitor—cliant costs, which alse come out of
the award dallar,

»  Legal costs hava remained high because more than half of cases bypass CARS and CARS is not a
lawyerfree forum, with 95% of all tases involving lawyers.

*  Despfte this, CARS s less expensive. Court matters [decided and settled) account far 44.3% of
the legal spend and only one third of that percentage in tarms of propartion of finatisations.

£1.  Many stakeholders identify legal costs as a friction, a potential source of inefficiency and an
expense, to be aveided or minimised. As noted abowve, prior to the establishment of CARS, the
amount paid by Insurers for their own and claimant legal costs made up sbout 22% of the total
incurred costs for claims finalised in 1996/97.™ The CARS scheme was designed to ensure that
legal representation was not required for simpler claims. Against this, the legal profession
promotes legal representation a5 the best means to obtain just compensation cutcornes.
Lawyers now represent claimants in over 50% of clkim disputes and appear In, and settle most
CARS matters,

52, In 200910, the total legal bill 1o the scheme for insurers (defendant) and claimants [phaintiff}
payments as a percentage of total scheme payments was lower than in 1997, but had risen from
13.4% in 2003/04 to 18.6% in 2009710 {See Figure 8 belowl.

¥ gee Slide 26, 12" Acchfant Compensalign Semirar 2009 Rising to the Chollenge CTF Working Group: P Driessen, A Cutter, W
Donlfewy, 5 Ley and M Stollwitzer, hitpffwoww actuares.asnauflibrang1530. 2% 20CTP% 205 hemes® 3 0Comparison 2, pdf
™ See comments of The Hon. | Cohen, Second reading debate Legisiative Council,

http:ffveww parliament. nsw. gov.av/prodfpariment/hansart.nsfy 3K ey LC 19050622057
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Figura 8: Legal {defendant + plaintiff) payments a3 % totzl payments
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lnsurers’ returns provide the data for this graph and others relating to legal costs. The data does
not include private ‘gap’ costs charged by plalntiff lawyers and retained by them when the
insurer pays the seitlement direct to their trust account. These costs also called solicitor-client
cosis’ or ‘contracted-out costs’ are discussed below.

The payments to plaintiff lawyers in all of the figures shown are court scale costs, or party-party
costs. Claims that are more expensive attract higher scale costs. These costs price individual
legal services and are payable according to outcome at full scale 1f the claim is successtul or
reduced praporticnately according to the groportion of contributory negligence.

With this qualification, that the actual amounts received by lawyers are likely to be higher and
to be paid out of the awards made to claimants, the following observatigns may be made about
CARS impact on legal costs in the scheme,

» Legal costs have risen for each settlement stage in constant dollar terms over the seven year
perlog of the review. [See Figure 2)

*  Court processes attract a highar proportion of legal spend for fewer finalisations

— The 91 {mainly District) Court cases account for 5.7% of the total legal payments,

— The 808 cases that settled after the commencement of court proceedings accounted for
30.6% of total legal payments.

~ In contrast, a slightly smaller 626 claims that were exempted from CARS, but settled
without legal pracesdings commencing accounted for only 8% of total legal payments,

o CARS achieves mare finalisations far less of the egal cost,

— 1n 2009710, CARS processes account for 27.4% of legal costs against 10% of finallsations
— Court-related or other proceedings (including CARS exemptions) made up 44.3% of the
total scheme legal costs yet represented 13% or just under & third In finalised matiers.

¢ (Casas settled at court are more expensive than those settled in CARS attracting over two
thirds more of the same lagal costs.
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— The 962 claims that settled in the CARS process attracted 20% of the legal costs.

+ The least expensive legal cost category in terms of achieving finalisations in 2009710 was that
for legally represented claims that settled pre-CARS where 3,395 or 29% of matters
consumed 25,4% of the scheme legal hill,

3 MAaraported that the percentage of total payments pald as legal costs was 12% in 2012"

= Thefigure of 12% represantad an avarage from ‘underwriting years' 2000 t0 2020, This figure may not have
included insurerlegal payments which were separately described withln insurer casts'.

Private legal costs (solicltor-client costs or contracted-out costs)

56. The extent of additional legal costs pald by chimants from award amounts is not easily
established. FMRC, a consultancy firm studied private legal costs in 2008 and found that:

« the actual legal costs of court-related finalisations and settlernents would increase legal fees
by more than 100% zbove scale costs for settlemants over 550,000, and

= jn settlements below $50,000 the additional lzgal costs would be more than 400%2,

2 Inits final July 2011 Raport on the National Disability Insurance Scheme, the Productivity Commisslon reiterated its
concam over the lack of data however included limited data from the Suprame Court of Victoria. This indicated
that fior catastrophis injury TAC motor aceldant clsims, soficitor-client costs canstituted 28.92% of the plaintiff's
net payment and az.3% of total clalms costs. Thesa figures may notfully translate to NSW but do ghve some basis
for astimating the reduction in finalisation amounts from privata legal costs arising from complex motor vehlcle
injury claims.™

= The Productivity Commission Is cumently undertaking s comprehensive review of tha legal casts of accessing civil
Justica including the extent of solicitor-client costs with a report dua in April 2004

Legol costs os @ proportion of awords

57.  The propartion of legal fees is greater in complex cases that attract higher payouts. The
demand for legal fees is influenced by the need to establish fault or proportion of fault as well as
the determination of injury severity, compensation and treatment costs that may be required.
Fixed fees charged by fegal firms for various services regardless of complexity may be high in any
event. The study fram FMRC found settlements below $500,000 attracted proportionately
higher ‘gap’ legal costs compared with settlements over $500,000.%

™ see Reforms to the NSW Compulsory Third Party Green Sip Insurence Scheme February 2013 —
http fHwrwrw. maangw.gov.aufdefault. aspe?ManuiD=515 and Ernst & Young NSW £TF Performonce Update, 2012 atp 3.
= EMAC Pty Lid report prepared for MAA |n 2008 [Report to the Motor Accldents Authority of HSW — report on 1he study
conducted on the Impact of the Motor Accidents Compensation Regulation 2005 and legal costs on CTP insurance
claimants).
= prog uctivity Commlssien 2011, Disatility Care and Suppart, Report ng, 54, Canberra See p 840 -844
hutp:ffwww. pe.gov. aufprojectsfingulry/disability-suppo rifreport
B http:ffweww, pr.gov.au/ projectsf nquirgfaccess-justice
% Rogutation lagal fees of $15,000 and addltional fees of $24,000 for settiements of $100 o $200k,
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58.  From the MAA perspective, the standard measure used in CTP schemes is how many cents in the
total payment dollar go to legal costs. This measure reflects the extent of benefits withheld
from injured road-users and added costs that may increase the cost of green slips.

59.  Figure 9 takes total payout rather than total legal fees as the base for comparison.

= With higher Court payments the proportion of legal costs is higher. In 2009/10 these
proportions were as follows:

— 25.9% of the total payments for a court case.
— 24%in court settled
— 21.7% for cases exempted without legal proceedings commencing.

s CARS matters attracted a lower proportion of legal costs:

— 17.2% went to legal costs for assessments
—~ 15.8% was absorbed by legal costs in CARS settled cases

Figure 9: Legal (defendant + plaintiff) payments as % total payments by finalization stage
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60.  Figure 10 below shows the acceleration in court costs since 2003/2004 analysed as average legal
payments per claim:

s Average legal costs per matter are higher in court than in CARS. In 2009/10, the average
legal costs were as follows:
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— $197,000 per case in court™
— 558,000 in CARS assessments

Figure 10: Average payment per finalised claim - total legal costs {defendant + plaintiff), inflated
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Reducing legol costs
5 Key Points

+  Complexity derived from fault is a factor in increasing legal involvement in the scheme but
insurers and claimants also have valid reasons to engage legal representation.

*  26cin the dollar is spent on legal costs at court hearings with CARS 10 ¢ lower.

*  56% of matters by-pass CARS to court and CARS still attracts 95% legal invalvement but CARS
remains a major brake on costs and delays in the scheme.

* |fFthese cases never reached court, but were finalised in the same way as CARS exempt or Court
settled cases, they would have cost the scheme an additional 567m in finalisations and another
539mi in legal fees.

*  Insurers use lawyers to contral anomalous factors and manage liabilities

61. The data shows that legal costs per dollar are currently lower than the 1999 pre-Motor Accident
Compensation Act period when the Parliament reported them as 22 cents. Since then the
overall trend in legal costs has been moving steadily upwards, from 13.4% in 2003/04 to 18.6%
in 2009/10.

62.  Court litigation has become more expensive along with CARS processes. On average, nearly 26
cents in each dollar of each claim that proceeded all the way to judgement in 2009/10 went to

% The acceleration in court costs in 2008/09 and 2009/10 may arise fram an unusually high number of cases involving severe
injuries in those two years, but the increase in 2007/08 is not attributed to this,
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63.

64.

&5

&6,

legal costs, as did 24 cents of each claim dolfar that settled in the court system. The equivalent
figures for formal CARS assessments and CARS settlements in 200910 were 17 cents and 15.5
cents respectively. Despite the incentive of lower legal costs in CARS a farge proportion of cases
move into the court system.

The review concluded that:

¢+ The CARS process is not used to attempt resolution of ¢laims in the bulk of cases. In fact in
2009/10 sbout 56% of claims bypassed CARS because of the mandatory and discretionary
exemption provisions.

» CARS has evolved not as a lawyer free forum. Parties are represented in about 95% of cases,”
Including by counsel and even senior counsel.

The benefits to the scheme of CARS dealing with the current caseload are significant in terms of
cost.  Fram 2009/2010 figures, without CARS settlements and assessments there would have
been another 1197 cases in the pre-court and court settlement stages.

I these cases never reached court but were dealt with as CARS exempt or Court settled cases,
they would have cost the scheme an additional $67m in finalisations and another $39m in legal
fees.

These advantages from CARS should be pursued. A prime fecus shoutd be on those matters that
by-pass CARS and that do not enter the cowrt process raising the potential that settlemant coufd
have occurred within the CARS process and with less cost ta the scheme. This is discussed
further at 0 on page 58.

Complexity, the need for legol representation and no-foult opproaches

E7.

68.

New South Wales has maintained a fault-based system for CTP claims, whereas other similar
jurisdictions have not. One reason other schemes have made the change i¢ to remove
complexity from the law ang the resulting need for legal representation.’® These other
jurisdictions retain commaon law thresholds and therefore fault 25 an option far claims that are
mare serious ang injuries where awards are generally more than $200,000. The bulk of matters
are resohbyed with no-fault processes.

As fault is a major determinant of the settlement amount, the legal complexities required to be
argued before a court are greater and more time consuming in New South Wales than in the no-
fault Jurisdictions. The arguments put by the insurers that court processes that test evidence are
required to resolve these guestions must be taken on face value. Judges, assessors and legal
representatives also report that the governing law Is complex. The medical assessmeant process

¥ 4 CARS assessors estimate. The Sourdin survey of March 2011 {see Annexure 3] found that In only two of 334 finallsed
matters {99.4%] did a claimant not have legal reprasentation [see para 1.41).

¥ cor a hlstory of the no-fault schemes established as early as the 1880s see generally

Guyton, Gregery P A Brief History of Wovkers Compensallon lowa Orthop § 1999; 19, 106-110

http:f fwww nctlnlm.mb govfpmefanicles/PMC1333620f accessed December 2013
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can also be complicated and detailed analysis is unavoidable; assessment of damages is complex
as well,

What this means for N3W moteor accident victims is that they may be disadvantaged if they do
not retaln legal representation to navigate and advocate their claims. In either case, the
settlemant process is lengthy; Injury rehabilitation is consequentially not a fotus and is
cansequently delayed,

The review found that additional factors related to claimants may drive legal involvemene in CTP

claims:™

= Miscommunication in the clalms process particularly if clalms are delayed
= Higher injury severlty
s Claimant'sincreased age™ ™

For insurers, the reteation of fault as a criteria and the potential of # court verdict before
settlement are malor drivers of expensive Iitigation. Alternatively, it may be that insurers
compare the CARS process to exempt settlements and base their preference on average unit
cost. Whatever the reason, Insurers prefer negotiation in the shadow of the court to CARS
settlement processes. The data shows farge numbers of cases by passing CARS and an
increasing vse of lawyers in pre-CARS negotiations.

The real issue is whether the system should reguire those questions to be resclved as part of 3
motor accident compensation case, or to be determined adminlstratively and if it does, whether
stregmlining eptions in the way that the legal market and courts operate might be available.

Additional pressures on Insurers thot affect use of legal services

73

¥4,

Insurers are subject to risk management pressures in managing predictability In cost outcomes,
This means they must:

s process clalms within timalines

*  meet actuarial targets to ensure that their profit from operatiaons meet carparate
expectations

+ control anomalous awards that may set precedents.
Insurers interviewed confirmed that legal Involvement was necessary to clarify argumaents,

schadule interactions and reduce the negotiable clements In 2 clzim settlement to
understandable maonetary amounts that may then be ‘traded’. Lawyers were integral to

¥ 5ee generally, Victer, Richard A, How o keep Unneeded Lawyers Ot of Workers” Comp, CFO Publishing LLE. Havember 27,

2091 2hetpe/ furwd cfo.com/risk-management/2 01211 fhow-to-keep- unnzeded. lawyers-aut-of workers-compyd

¥ gee also Victor, fichard &, Savych, B Avaiding Livgation: Whet Con Employers, Insurers, and State Waorkers' Compensotion

Agencies do? Juby 2010 WC-10-18 www werinet. arg reported in WER| Annual Repart 2012 p 28

* $0a footnote 30 Guyton, A brigf history, Arguments for and agalnst legal Invalvement are alse described and parallel those

put by stakeholders. Se& F 27 im partieular.

hitp:/ ferwwowcrinet.org/studies/public/books\WCRI_2012_Annual_Report.paf
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75,

achieving the goal of increased certainty and predictability, over claims managed by individual
injured partles. In aggregate, insurers want to ensure that individual case costs are constralned
within limits and that professional interactions control case time |Ines.

Insurers may see lawyers as providing discipling that maintzins control of a case or at least
ensures individual clalms do not get “out of cantrol’. Issues of compensation and treatment then
become inextricably linked to the lawyer-mediated interaction. The fault-based ‘settlement
anvironment’ adds new complexities where different evidence and admissions may become
tradatle, in pursuit of a settlement.

Fundamentaf reform options

76,

LS

The opportunities open to the MAA are to ensure that low cost resolutions optiens remain
viable alternatives to injured motorists. Where complexity pushes parties towards court-
managed settlements the scheme can reduce costs by ensuring triage of cases to reduce the
issues requiring argument and, that more focused discovery processes limit delays. In practical
terms, complexity can by reduced by adopting practices held to be useful in other jurisdictions.
For example, requiring negotiation on injury to conform to heads described in 2 table of maims
or establishing criteria that define proportion of fault for parties in common accidents.

The lower end of the N5W scheme operates as 2 ao-fault clalm settlernent scheme for claims
that fall under a limit. High numbers of claims are finalised on this basis and legal costs are
minor. The greatest benefit from extending no-fault will be where legal costs and delays are
shown in the data to be highest - in the court verdict and court other stages. A reduction In
complexity with the removal of fault a5 a criterion would reduce both.

o MNofault fegiclation was introduced to the N5W Padiament inaoaa as part of a CTP Reform Package and did not
pass in August due In part to concamns that new ¢faims ¢osts of now uninsurad negligent road-users would offset
savings from 2 no fauft agproach. * Relevant piinciples of referm in the package includad:

A simpler and less adversarial ¢12iming process that encouragas eady resolution and reducas Scheme costs
particularly the need for legal expanses

An independent Review Officar
Claims assassors to approve A1 offars of settlement te unrapresented cralmants

Common law thrasholds cf ae¥impairment

S Tha package incorgorated features that address issues raised 1n this review ns well as the identified strengths of the
CARS system, most impartantly an opportunity for claimants te be heard, Itwas Inlina with best practice schemes
seeking bo reduce friction costs, ensura legal and other expert assistanca is provided only where necassary, banefits
are appropriataly distributed and that the costs of premivms and longer term Habilities ara kept low.

B natails may be seen at hitp:/ feeww, maa nsw.gov.aufdelzolaspxiMenul D=515%
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Legal costs schedule

Key Points

78.

79,

a0.

Most claimants enter into costs agreement with their lawyers, an arrangement that allows
lawyers to recover more in fees than the amounts provided for in the costs regulation governing
CARS processes,

A substantial percentage of the compensation for injury and loss of income that an injured
person recefves goes to paying lawyers agreed legal costs over the scheduled costs borne by the
insurer.

The fact that the court does not determine settlement payments and that the bulk are privately
negotiated in the court negates the intentions of the CTP legislators that the court costs are only
justified as a last resort when all settlement attempts have failed.

There is little information available on how much a claimant becomes bound to pay because of
these solicitor-client agreements.

It may well be that legal service payments for early stage settlement do not adequately cover
costs, but the lack of information on real costs and high payments for later stage settlements
mask this when total scheme payments are considered,

A detailed costs schedule regulates legal costs and amounts paid out in addition to any
compensation awarded. Claimants therefore have some of the legal fees recognised in their
settlement. In practice however, legal practitioners can and regularly do contract out of the
scheduled rate {party-party costs), entering into costs agreements with their clients. This allows
them to charge out their services at a higher, agreed basis (solicitor-client costs),

Effectively what this means is that the compensation payable to claimants reduces by the
amount that solicitor-client costs exceed the regulated tariff. The efficiency of the legal
profession in providing services to CTP claimants is hard to gauge, as privately contracted fees
are not readily available for comparative purposes.

Legal stakeholders, however consider the payment they receive is not adequate to support their
advocacy services in complex matters. This merits attention with one option refocussing
legal payments where they best encourage rather than delay settlement and reward more
complex work.

2 An additional set of drivers is now operating where shareholders of public law firms expect profit. This must
increase pressure on the system to raise legal payments whether these are warranted or not.™*

Sffweww thebull.com. remiumyafa2476-slater-&-gordon-up-120-this-year-—legal-firms-to-watch.htm| accessed 5

Jan 2014,

* plaintiff La wyer aadvertising is seen as another CTP scheme risk, See Injury Schemes Seminar = Balancing Outcomes
Proceedings Institute of Actuaries Presentation — MAIB Scheme Update Slide 5.
http:f fwww.actuaries.asn.awf/Library/EventsfACS 2013 /HilIMAIBScheme. pdf
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D Thisis not accommodated in the design of the CTP scheme. The need to meet profitability expectations for public
company law firms can also be expected to impact growth in litigated cases. The simple facts are that cases moved
to the court managed processes generate more legal fees both in quantum and in proportion for legal services
consumed. For the new public law firms especially, there will be a continuing pressure to avoid the low-cost but
low-profit alternative dispute resolution processes.

2 Other jurisdictions have examined the impact of public company law firm management on litigation. While the UK
may follow Australia in allowing public ownership of legal firms, the United States does not allow public law firms,
both through legislative prohibition and ethical conduct standards set by the American Bar Association. The

problem cited is potential conflict of interest between shareholders interests and interests of the clients of the
firm.®

Legol fees os an incentive
81. The MACA Act at s 149(2) provides for legal fees as follows:

An Australion legal proctitioner is not entitled to be paid or recover for a legal service or other
matter an amount that exceeds any maximum costs fixed for the service or matter by the
regulations under this section.

82.  Well-designed legal costs regulations should provide incentives that support early settlement
and exchange of information. Most claims could be resolved at any time from pre-CARS to pre-
court hearing if: information is available, injuries are stabilised and parties are successfully
communicating. Court costs scales from which regulated fee scales are modelled traditionally
scale-up payments for legal work according to their proximity to the courtroom. Reversing this
approach is done elsewhere. It provides an incentive to promote settlement behaviour at earlier
stages and to engage cooperatively with informal ADR approaches. *.”

83. In CARS, the data indicates that perverse incentives may be operating with larger groupings of
settlements occurring where costs rewards are greatest, and not necessarily as the legislation
intended. Currently:

s Regulated, fixed-costs do not apply to exempted claims meaning that higher court scales are
available after exemption.

» Similarly costs penalties apply for matters taken to court after a CARS assessment and there
are very few of these cases. {See below)

* hitp:/fonline.wsi.com/news/articles/5B10001424052702 30475040457 731776146832 3458 accessed 5 lan 2014,

* ({RA Posner Economic Analysis of Law 1973)

3" The work done by the Costs Warking Party of the MAA in 2010 is relevant, The key recommendations of the Working
Farty's report in relation to the restructuring and uplifting of fees should serve to provide incentive for earlier
preparation.
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84.  The structure and amounts provided for in the legal rosts regulation shou'd be reviewed to
consider better-structured incentives. Fees that are more lucrative should be avallable to
reward settlement behaviour at times that meet the objectives of the legislation.™

=~ Racent reforms in South Australia repllcating tegal costs amangements in Gld provida cost reimbursement (cost
scales for partylparty costs) as Follows;

= Claims batwadn 330,000 and $100,000 - vpto $2,500

= Claims batwean 50,000 and $100,000 - apply Magistrates Court scale which is lowsr than the District Court scale, ™

Tronsparency in fegal fees ond soficitor—cllent costs

B5  The Councll of Australian Government's National Legal Profession Reform Discussion Paper:
Legal Costs (4 November 2009) calls for greater scrutiny and control of legal fees.®

Regulatary aversight of fegol costs can ... be justified because lawyers enjoy a monapoly on
the provision of most legol services. Independent review of legal costs therefore is a
reasonabfe counter-measure to the maintengnce af restrictions n market competition within
this sectar.”

= Costs disclosure now requires a forus on substance ortinformed consent’ to ensure the client has understocd and
given censent to tha proposed course of action and proposed costs.”’
86.  The Productivity Commission's Oraft Report Disabffity Core and Support, Val. 2, February 2011,
has criticised the dearth of Infarmation in relation to legal fees.

Chopter 15 ossessed the issue of fegol fees and charges and, in porticulor, identified
significont difficuities in ascertaining the noture ond size of these costs, While the Commission
was abfe to secure o detailed sourece of systemolic evidence amd drow some usefuf insights, it
was difficult to come by. The unmatched poutity of such systematic evidence fimits the
prospect for informed publle commeniary and canstrains policy judgements.

There are good grounds te pursue increased tronsparency, especially to the extent that the
poucity of accurate ond comparable doto to anolyse the frictionol costs of existing comman
fow arrangements acls as on edditiona! obstacle to pelicy reform that might otherwise direct
resources more efficiently. Simifarly, it Is undesirable thot consumers hove Hittfe ideo of the
real fee they pay in cormpensatian cases, with no way of comparing their expericnces with the
overage, moking informed judgements abaut how their experience is likefy to play aut, or
whether there might be o bosis for negotiating or disputing costs, such os through an
independent cost assessment.

87.  The MAA Costs Working Party has proposed:

* The work done by the Costs Warking Party of Lha MAA In 2010 is relevant,

P hu pof feewrwe. s 52 gov.aufotp-su pportfreforms-to-ctp

¥ cer generally bt fwerwLlawlink nswogov auflawlink/Co iparatefi_corpotate.nsf/pages/Tpr _background_info

M L0AG National Legal Profession Refarm Discussion Pager Legal Costs 4 November 2008 See p 1 avallable at
http:ffwww. fawlink.nsw, gov.auffawlinkfCarporate /| _corporate. nsffpapes/Ipe_documentlibrary

* 50 above Tor latest law applicable in NSW.
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= in claims under 20,000 that legal practitioners charge only the regulated rate with no
contracting out and

« inlarger claims with contracting out fegal practitioners be required to glve full disclosure to
the claimant hefore finalisation to enable the clalmant to advise the MAA of all fees charged.

D The Office of the Lagel Sarvice s Commissioner in varly 2043 issued MAC Act quidatines on tha current requlated
costs arrangements including those relevant to cantracting cut’ amangements, Legal Fractitionars must disclose
Inwriting the basis of costs and give an estimate; enterinto a costs agreemant with the dlent and advise the cient
in & separate wiitten document that the cllent will have to pay tha difference between the fixed maximum
recoverable ynder tha MAC Ack and the amaunt payable under the costs agraament. b

AT ITHH MR TR I

The structure of the leqal casts regulation should be amended to support the eorly dispute resolution
objects of the Act.

The legaf costs requlation should be reviewed and adjusted every two yeors to ensure that it continues
to serve obfects of the Act under changing circumstances.

RPN I TR
SR TN ITHR T MR

All amounts that claimants are obliged to pay their fegol representatives should be required to be
disclosed to the Mator Accident Authority fas proposed by the 2010 Costs Warking Party).

Moo penerally
hittp:ffwww.olse-nsw.gov.aifagd bacevPwriolsc/docunents/pdfffact_sheet_6_reg motor_accident_feb2013.pdf
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Outcomes within CARS

5 Key palnts

+  QOutcome patterns in CARS have not changed — 1 in 4 by assessment and the remainder by
settlement, rejection or dismissal

*  One in four claimants reject assessments choosing court. Few go, presumably settling later,

CARS finalises 12% of all cases. One in 4 resolves by assessment and the remainder by settlement,
rejection or dismissal. Figure 11 shows the proportion of finalisation through assessment is
constant, with some recent slight increases in rejections and dismissals.

Figure 11: Total CARS finalisations by type as percentage %

1
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CARS Preliminary Conference

88. The preliminary conference {PC) is the first stage at which there is an exchange of information.
Figure, 12 shows the conference and the period immediately after it is where most finalisations
occur. This is consistent with experience elsewhere with intermediate disclosure events
prompting settlement discussions.

89.  The settlement numbers have been decreasing from 2006/07 and the decrease is reportedly due
to the effects of scheme changes. These changes generate the same settlement discussions that
might otherwise have occurred at CARS. The parties arrange conferences themselves and are
required to disclose information themselves. This means CARS only has to be involved if third
party intervention skills are necessary. The success of these provisions in engaging the parties
earlier is reportedly just beginning to influence settlement patterns overall.
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Figure 12: Total CARS finalisations by process stage
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Claimants appealing CARS ossessment decisions

90.

1.

92,

Claimants have 21 days to accept general assessments after assessors make them and if they do
not do so, they challenge at their own risk. Under 5.151, a claimant is liable to pay the insurer's
legal costs if the amount of court-awarded damages does not improve on the assessment
amount.

In 2009 and 2010, 25% (67 and 64) of claimants made the choice not to accept assessments and
to take the matter to court. The actual number may be lower as claimants regularly accept
offers after the 21-day limit or settle subsequently for reasons unknown. Claimants may
consider that further negotiation may generate a better option and Insurers may settle to avoid
further court activity. Others may decide not to proceed at all possibly for reasons of cost.

Only 32 CARS assessed cases over the past 10 years proceeded to a final court judgement."
This minimal number does not explain why one in four assessments was rejected or how the risk
arrangements affected appeal options. Further information on these and other post CARS
matters should be routinely collected and analysed, to discover how CARS assessments affect
the choice, if at all.

M Data supplied by actuaries Taylor Fry, subject to disclaimers
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Unrepresented clalmants

v Key points

» Compensation amounts paid b unrepresented ¢laimants in the finalisation of non-disputed
clalms are considerably lower than those paid to represented elaimants. The madian settlerment
for unrepresented claimants in 2009/10 was $3.072; for represented claimants it was 541,369

» Evidence suggests that lack of representation adversely affects awards

v Unrepresented claimants may have lass meritorious claims or in negotiations with insurers are
less well infurmed.

93.  Unrepresented claimants comprise 30% of 2009/2010 Ffinalisations. They recelve lower
settlement awards than represented claimants. The largest graup of unrepreseated claimants
comprised of those who settle after receiving an offer from the claims assessor and befare
having an opportunity to enter the CARS process.

94,  Assessers submitted that one reason these claimants remain unrepresented may be that on
legal examination, the case lacked merit and that the amount achievable at settlement was not
sufficient to pay solicitor-client costs.** They may also be injured road users that for a varlety of
reasons are simply receiving lower awards.

Lew award volues

95.  As Figure 13 shows below, the seitlement amounts for unrepresented clzimants have been
marginal since 2003/04. In strong contrast, the median settlement for claimants assisted by
lawyers, is much higher and has risen steadily:

* in 2009/10, the median settiement amount for unrepresented clalmants was 53,072
{average: 511,911} and

» since 2005/06, the medizn settlement amount for a represented non-disputed claim has
moved from 511,583 t0 541,359 and the average settlemant amount from 545,138 to
$90,195.46

** Litigants In Personal Management Plans: [ssues for Courts and Tritunals, Published 2001 by the Australlan Institute of
Judlcial Adrministration Inco: porated, Liftgonts in person monegement plans: issues for counts and fibunols 2001 at 2
cnwards

“ These figures reflect the costs of these settlements to tha system, via Insurers. They arg nat the actual compensation

amounts recefved by claimants, as they Indlugde the scheduled legal costs paid ot ta both claimant and defendanl lawyers,

and do not take account of additional solicitor—cllent charges barne by claimants. Yhie average settiement amount of 530,195

Incarporates total legal costs paid by Insurers o both daimant and defendant legal representatives of seme 512 500,
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Figure 13: Median finalisation amounts represented and unrepresented claim
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96.  The injury severity profile among all claimants in the scheme has not deteriorated over the past
decade.” Accordingly, an increase in severity of injury is not the reason more lawyers are now
used. Lawyers are simply increasingly representing those who were previously unrepresented,
with much the same injury profile.

e In 2005/086, 72% of all claims were finalised without formal disputation.
» |n 2009/10, that figure was 77%
» In 2005/06, 37% of claimants were assisted by lawyers (excluding ANF finalisations).
s By 2009/10 the proportion had risen to 49%.
57. For unrepresented claimants, the settlement amounts may simply represent acceptance of
uncontested offers. They may be accepting what they may believe is standard compensation

under a government insurance scheme and are not aware they are being made a first offer from
an insurer used to negotiating in an adversarial context with lawyers,

98. Looked at in this way, if were claimants in possession of full information about settlements
reached for similar injuries and claims, they may be less likely to accept the insurer offer.

7 nata show that the average injury severity score for various severity categories (1-5, 6-10 etc.) for all settlements has been
stable over the period, Taylor Fry analysis March 2011
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59.  Unrepresented clalmants or ‘litigants in person’ are not unknown in other tribunals and caorts,
There are other reasons lawyers are not engaged by parties. A survey conducted by the AlAY
found the following on the issue of justite outcomes for the litigant in person.

100. The AllA found in respect federal courts and tribunals:

» representation is relevant to outcome

» settiement by negotiation is more effective with representation

» the failure rate of litigants in person Is significant,
Representation had a significant relationship, across all major case categories, on the type of outcome,
that Is, en whether cases resolve by consent, by determination or another outcome. In particular,
cases where represented applicants more often have consent outcomes and go to 2 hearing [ess often.
Representation had a significant impact on when cases ware resolved. Mare cases with unrepresented

applicants are disposed of before any pre-hearing case event or after one pre-hearing case event and
more stay on to 8 final hearing.*

101. The Productivity Commission has also recently commented on the bread question of out-of-
court settlements in the absence of protective structures:

102. The main mechanism for early resolution of claims is out-of-court settlement. While not
disputing the range of benefits listed above, several problems remain with settlerment
processes, In particular, faufts in negotiation processes and the lack of a strectured process for
systematically assessing liabllity and damages mean that full compensation is unlikely to be
achieved in most circurnstances.™

informing unrepresented cloimants

103, Unrepresented claimants are potentially vuinerable. They should have access to relevant and
impartial information at the time award offers are made and greferably from the time of the
accident and from when the claim is made. This would require additional activity on the part of
the insurers and if shown 1o be cost-effective, the establishment of new advisory servioes by tha
MAA [nitiatives the MAA should include the following:

*  require insurers to introduce new measures in claims assessment and handling (i.e.
establishing a table of maims approach to settlament offers or making the ‘bogk’ valve of
settlements public)

a consider the establishment of a claimant advocacy service for all inJured persons

i Litigants in Personal Management Plans: Issues for Courts and Tribwnals. Published 2001 by the Australian Institute of
Judiclal Administration Icorparated, Liligonls in person morogement plens: issues for courts and triburols 2001 at 2
onwards

** See reference to AlJA above. Data supparting those findings is to be found in Ciscussion Paper 62 ALRC Review of the
Federal Civil Justioe Systemn 1999 at page &
http: ff e austill edu aufarfotherfalre/publication sfdp/e 2 fconsultant_reptl frepont 1pdl accessed Decernber 2013

* sew Prad uctivity Commission — Disability Care & Support Schemes Injury 15.13
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+ while these measures are under raview, consider requiring the settlements of all currently
unrepresented claimants to be endorsed by independent experts.

Clalmant advecacy service

104. The existing Claims Advisory Service offers general and procedural Information about the
scheme excluding legal advice.

105. A claimant advecacy service may ba a useful adjunct to MAA services staffed by para-legals and
legally qualified professionals authorised to coordinate and assist claimants with aspects of their
claim. One advantage would be to provide an alternative to legal representation for claimants in
non-disputed settlements.

1056. The ra'e will be to help claimants:
# inthe early exthanges and negotistions with insurers.
» 1o generate solutions

» in relation to matters proceeding t¢ CARS and the courts

107. A more sophisticated model is that of coordinated assistance bringing in legal expertise only for
rertaln aspects of the matter. Compensation schemes exist which do this.  Various non-legal
advocacy services suppart the Veterans Affairs Tribunal with this type of assistance.

108. The service could be provided in addition to sepvices already provided by the MAA except, that it
would be funded by insurers. Insurers would be charged based on the numbers of claimants
holding insurance policies with them and using the service.  The charge would enable
comgparisons with other insurers and would provide an incentive for service improvement by the
insurer.

S The MAA Annual report 2012-2013 reported that the ‘Claims Advizory service providas an autresch servica to
claimants wha are not legally represented snd who hava a dispute belng assessed by the MAAs madical and ¢laims
assasvment sarvicas. The outreach senvice ensures that these claimants know about assessment or meeting datas,
are Infarmed of tha process and ara aware of the documents and otherinformation thay need o provide at their
essassment. During the 2012-13, all Identifled outreach cliants wara contacted by CAS.™

o Recent research for the Commonmwealth Attorney-General's department shows that legal qualifications may ba
unnecessary for these rofes mnd that coordinating services offerbetter cost- benefits to beth unrapresentad peopla
and funding agancies. **

2 zeazreforms intreduced in workers compensation in NSW [ncorporate a'legal aid’ style grants process managed by
the WorkCaver Independant Revlew Officer, in affect insarting a triage snd management layer ovar claimant lega!
costs, praviovs'y managed enly by cost scafes. Lawyers are on a WIRQ penal and are engaged by WIRO to offar
three levels of assistance ranging from halp with detumantation 1o appearances.

* coa MAA Annual Report 2012-2013 st p 26
5 Attarngy-General Media release 24 fuly 2013 See www.ag.gov.au
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109. The MAA should investigate the experience of unrepresented claimants to establish the range of
awards and the reasons for the level of awards accepted and if consequently additional advisory
or information servites are required. In addition, The MAA should further investigate the cost
effectiveness of requiring insurers to introduce new claimant support measures at all stages of
claims handling particularly immediately after claims are made, including procedures to remedy
stalled claims and to maintain communicatipn with clalmants over the progress of the clalm.
This investigation should extend to the efficacy of a claimant advocacy service based on recent
Australian non-legal case-coordination services for self-represented fitigants, changes to
WorkCover NSW enabling lega! aid ‘grants’ and a user-pay model funded by insurers.

The MAA should investigate the compensation paid to unrepresented clofmonts in the Scheme ond
establish with greater nccuracy the level of thelr compensation benefits measured ogoinst the
expectations of the legisfation to ensure that unrepresented cloimants are receiving their stotutory due.

REE e AN E R

The MAA should then requirg Insurers to introduce new measures in cloims assessment and hondling to
cddress any shartcomings fdentified in processing unrepresented claims and consider the establishment
of o Claimant Advocacy Service for oll injured persons.

LR L

The MAA shauld consider requifring settlements far all currently unrepresented claimants to be
endorsed by an essessor, on independent fegof representative or claimont legol representatives
retoined for this scruting purpase. 1
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Delay in settlement finalisations

= Key points

*  CARS exempted cases typically settle 125 days after they would have if settled in CARS
+  Court proceedings add another 545 days befare settlement.
»  The statistic of daily legal costs is approximately $100 for court and 570 for CARS

110. Cases finalised at later settlement stages where legal representatives often control timing may
generate lengthy delays. For claimants, the costs of delay can be both economic and social,
Legal costs also compound with delay. In 2009/2010:

s CARS settled cases, without a general assessment, took an average of 125 fewer days to
finalise than CARS exempted claims that settled without any commencement of court
proceedings.

s Longer delays that averaged an additional 545 days applied to CARS exempted cases that
were settled after commencement of court proceedings, but without a court judgement.

111. Figure 14 below shows the upwards drift in delay. Since 2007/2008 delays have slightly reduced.

Figure 14: Elapsed time (days}: 1st CARS Application to Claims Finalisation
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112. Delays interact with and increase the opportunities for increased costs. Table 3 below shows
the delays and costs as well as calculations that may be used to forecast costs of additional cases
and of additional delays.

* Court cases settled for an average of $109,607 per case, after an average delay of 545 days,
over cases settled within CARS where average payments were $39,477 per case.

s When the impact of delay is converted to a daily rate, the data shows the incremental legal
costs for cases settled in a court process (but not going to court) is 5115 per day.

s For CARS settled cases, it is 583 per day and for CARS exempted cases, $73 per day.
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113. Case complexity has been discussed and contributes to delay as do the differences in availahle
casts scales between CARS and the Distrlct Court and contracting out practices. Qutside this, the
imperative shoult be to settle cases early, to remove barriers to early settlement and to create
incentives that assure this outcome. Incentives that may increase delays alsc require
investigation.

114. Delay Is tygically due to waiting times for the collection of medicat evidence and in accumulation
and exchange of other relevant informatlon. It is clear that these delays are out of step with
civil waiting times in ather jurisdictions. Structured interventions could be vsefully applied in
the form of modern tase management techniques or dispute management protocols as
discussad helow.

115. For the most ‘complex’ cases that are not CARS settled, the typlcal [median) legal costs are
between 51% and 104% of the settlement amount. The lepal costsfaverage settlement is
smaller in relation to the settlerment amount. In reality, the median (or middle} settlement
amount is more representative of all settlaments than the average.®

Table 2: Median analysis of case outcomes and propostianate legat costs 2009710

Average % Legal Median % Legal
settlement costfAY. costfmedian
settiement settlement settiement
ampunt
amount
Court other 945 5100,008 5115 5458,000 24% S178000 6l%
CARS 545 533,400 583 5153,700 22% 432,000 104%
exampled
CARS settled 400 $39,%00 573 4250, 600 16% 2149000 7%

116. Table 2 also shows that case complexity |s part of the interaction between these measwvres. In
cases where llability Is denfed or contested, the typical settlement offer will be reduced. In some
cases, claimants may even receive zero of minimal compensation, yet legal costs would be the
same as far any other case that ran a5 long.

CARS claims processing times

T

*  Most claimants have their CARS matters finalised within 8 months
*  Exemptions applications are mostly finalised within 1 month

an explaration of the effective difference between median and average as a measure of cenlral tendency Is given in the
attachments.
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117.

118,

118,

120,

121,

CARS matters finalise well hefore the District Court and CARS is ahead on nationat comparative
indicators in terms of timeliness, backlog and clearance

Initiatives in CARS have successfully reduced specific backiogs

CARS assessors meet the 21 day target for decisions in 95% of matters

CARS matters are dealt with expeditiously in comparison to courts and other similar forums. In
the last period reviewed:

+ The average overall application fife ¢ycle for matters finalised in the 2009410 reporting pericd
reduced by 12 %, from 186 warking days 1o 164 working days. ™

In addition, for the largest grouping of claims in 2009/2010:

s 73% of all CARS apglications for general assessment were finalised within 7 months.*™

The decrease in average times between the lodgement of a notification and the date of decision
are the long term outcome of efforts to reduce times since 2003/2004. The MAA Annual Repont
of 205/10 states that the average life cycle of all matters that required an assessment
conference was reduced in 2009710 by 15% from 266 working days in the previous year to 226
working days, a reduction of 40 working davys.

Closer examinatlon of the different caseloads shows the following.  “Elapsed times’ have
reduced in both exernption applications {1A matters) and general assessment applications (24
matters}).

Exemption apglications shown in Figure 15 below that were:
s  Successful, were pracessed within 29 calendar days in 2009/10 or within 1 month - a drop of

58% from an avarage of 69 days In 2003/04 and

+ Unsuccessful, and that would be expected to require more time, were processed within 42
days In 200910 or under 2 months, a more sigalficant drop of 74% from an average as high
as 161 days in 2004,/05

¥ mas Annuzl Repart 2040
¥ Cacsidy, B Stot info for the CARS Review
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Figure 15: Exemption applications — trends in average processing times {calendar days)
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122. General assessment applications have dropped from a high of 496 days in 2006/07 to 354 days
in 2009/10 or to just under 12 months. The earlier high point coincided with the increased
workload in CARS at that time.

Figure 16: General assessments — average decision delay [days)
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123. Elapsed times have also been reducing from the date that a general assessment application is
received to each of the allocation date, first preliminary conference, last preliminary conference
and assessment conference.
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Figure 17: Average delay (days) from general assessment application received to finalisation
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124. These improved general assessments times should be seen in the context of the reducing
caseload from the Division 1A reforms and the resulting increased capacity, however they are
also due to internal CARS initiatives in targeting older claims for priority decision-making.

125. CARS assessors are required to deliver decisions for their assessments within 21 days of the final
assessment conference. Assessors are consistent. This benchmark is achieved 96% of the time.*

Comparisons with the District Court

126. The Report on Government Services (ROGS) provides national performance measures that
establish standards for court and tribunal performance measurement in Australia. The ‘backlog’
standard is that no more than 10% of lodgements pending finalisation should be more than 12
months old and none should be more than 24 months old.

s Inthe New South Wales District Court for 2009,/2010, the backlog was 17.2% (at 12 months)
and 4.4% (at 24 months). In effect, 1in 5 or 6 matters had been waiting for more than 12
months and another 1 in 25 more than 2 years.

» In CARS all matters are resolved within 12 months and backlog indicators were 0% and 0%
respectively during 2009/2010.

127. These CARS figures are well within the District Court comparator and reported median civil delay
of 10.5 months in the Court’s 2009 Annual Review®'. The 545 days or 18 month delay reported

* rARS Business Unit Six Month Review {internal document) 30 June 2010 at 23
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above for ‘court other’ settlements in the District Court is well above this reported indicator,
although it may in part be explained by a lag between the exemption date and issue of
proceedings. In either case, it is not optimal,

128. An additional national measure of efficiency is the clearance indicator, measured by dividing the
number of finalisations in the reporting period by the number of lodgements in the same period.
The District Court's rate was 101.9%. CARS show a similar turnover with 99%.* On these
indicators, CARS meets the objective of reducing delays associated with court processes.

* See The District Court of Mew South Wales Annual Review 2009 p 32
http:ffwww justice.nsw.gov.auflawlink/district court/|l districtcourt,nsf/pages/dc publlications

1. o Comparisons with the Victarian Traffic Accident Commission {TAC) in Victoria and the comparable merit reviews in
the Victorian Civil Appeals Tribunal [VCAT) show a lower clearance rate of 70%. It should be noted that concurrent
cammon law claims lodged in the County Court create delays and were issued in more than half of these so
comparisons are more a comment on delay as a result of jurisdictional design.
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Caomparison with best practice

129, Best practice far dispute systems in compensation schemss emphasise cutting friction costs and
promoting early resolutlon of claims. At the same time, reforms in the court systems promote
reducing delays and costs associated with litigation. The trends In both are described below.

Trends In courts and In compensation schemes

" Keypoints

¢ Court reforms trend to including more mediation and pre-|itigation protocols

«  Tribunals are amalgamating and are retalning Internal specialisation

+  Administratively based decision-makers are likety to have statutory independence

v Australian CTP schemes are successfulby using informal conferences and dispute management
protocols

Courts

130. Court-based settlement remains the predominant dispute resolution mode! for serlpus fault or
cammon law personal injury claims in Australia. The courts have developed & series of
initiatives in the last decade to improve access and to cut costs and delays. These include:

» pre-litigation protocals that ensure settlement offers must be made at cerain times with
cost consequences if they vary too widely from later court outcomes

s court-annexed mediation where partles are required to attempt medtation as 5 condition of
ohtaining a hearing date, and

+ tighter contrals over traditional sources of cost and defay such as the lodgement and
exchange or ‘discovery’ of documents,

131, “Front-loading” adminlstrative procedures similar to those established under Division 1A are
now built into uniform civil procedure laws in most jurisdictions in Australia. One view is that
with these changes, reformed courts may rival the efficiency and lower costs of alternative
super tribunals such as NCAT, QCAT or YCAT™ set up to replace them. A trend in this direction
has yat to becorme apparent.

132. Courts continue to fose ‘market share’ to alternatives, a phenomenon known as ‘darkened court
rooms’ in the United States. Court costs remain prohibltively high even for court-annexed
mediation and debate in the legal profession about legal fee-setting is emerging as a critical

“ New South Wales, Victorian and Queensland Syil Adminlstrative Appeals Tribunals, respectively,
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industry consideration. Recourse to the courts and high levels of legal involvement remain
prevalent in CTP schemes. ®

Tribunols and CARSs style services

133.  Administratively based dispute resolution organisations hawe proliferated In compensation
schemes. Western Australia, for example, has adepted a variation of the New South Wales
Warkere Compeansation Commission model,

134. In line with the drift tg informal processes has been the growth of ‘super tribunals’, each of
which now promotes cormpulsory mediation processes, combined mediztion and arbitration or
‘med-ark’ models™ and arbitration. ANl optiens are under the supervision of 3 Supreme Court
judge.

135.  Justification for combining a range of smaller tribupals is given in shared costs and the capacity
to move mediators and arbitrators between different jurisdictions.® While early expectations
were that efficiency would be enhanced by a sharing of personnel, this does not seem 1o have
occurred and spectatisatian takes precedence in work allacations. In fact, most of these smaller
tribunals have survived as ‘divisions” of the super tribunal. All have developed expertise In the
training and selection of staff and in communicating their processes to often unrepresented
claimants.  ADR is now an accepted mainstream model with greater legitimacy in the
community.

136. Even with the greater acceptance of alternatives, there is still an expectation that decisions that
affect people's fivefihood will be made by courts or ‘in the shadow of the court’, This means that
the prospect of expensive administrative review in the superlor courts is not removed and
theretore schemes that build in this possibility by including outright decision-making are rare, In
designing a scheme 1o settle cases, the much more attractive option is to seek ways to engage
people in making decisions that will sffect tham.

137, Conciliation models are common, where parties are required to participate in a2 mediation
process. If they cannot settle, the conciliator will make a recommandation to resclve the dispute
or in lirited circumstances refer the case fo a tribunal or court for a decision. Other zgencies
use a ‘med-arb’ model, secking cooperation from the parties in the decision before imposing an
outcome, but these are more commeon inindependent bodies.

138. in what Is now the National Disability Insurance Scheme {NDIS), the Productivity Commission
reviewed all of the available options and has proposed an adminlstrative complaint handling
body led by a statutory appointee for its no-fault scheme.® In New South Wales, a recent

¥ prcturaries conference Hovember 2033 CHECK

“ see discussion below on managing transitlons in different styles of ADR at 0

b See, for example, Commercial and Congumer Tribunal Bill 2003 Explanatary Nates Qid
http:/fwaw legislation.qfd. gov.au/Bill s/ SOPDF/ 2003,/CCTBOI_AING pdf

#eee Productivity Comm|ssign Ingquiry feport, Disobifily Core and Support at p 464 to be faund at
http:/fwww. pe. gov.au/ projects finguiry/dl sabliity-support accessed December 2013
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review of the Workers Compensation Commisslon found that full-time arbitrators were
preferable to sessional arbitrators. The concentration of expertise was considered to create
percepticns of greater legitimacy.™

Overseas schemes

133, Canada has a range of CTP schemes similar to those In Australia. The Canadisn schemes are
mainly common law or fault schemes with ratings agencles attached (similar to Queensland), or
part of bigger state-based Insurance commissions, {similar to Western Australia). Others
Canadian schemes have 3 mix of no-fault and fault compenents. The Automabile Injury Appeal
Commission of Saskatchewan is an independent organisation that mediates and then
determines no-fault statutary benefit disputes. ™ Fault claims go through the courts.

140. A review of the published reports showed that these schemes were variously engaged in:

s removing review officers from ‘line reporting’ so making them more independent
» publishing benchrarks for setting awards
= reguiring Insurers to publish settlement cuicomes
» eastablishing falr hearing’ guidelines for canciliation processes and
* in one instance, aholishing Informal settlernent services,
141. The tensions described in Chapter 2 between formal and informal process and costs pressures

are evident. Unfortunately, little information is available publicly to evaluate the success of
these measures.

Australian CTP schemes

142, Informal conferencing and court processes are the most common features of claims finalisation
in Australtan (TP schemes. With the exception of New Zealand’s Dispute Resclution Services,
CARS is the only Australasian administratively-based organisation that formally determines
awards.®  Australian CTP scheme administrators reported various degrees of success in
reducing frictlon costs but were clearly focused on doing so. Successful initlatives included:

» informal conferences, compulsory or otherwise and one or more of:

— mandated prellminary document exchange requirements
— evidenca caps where fresh evidence cannot be lodged at court unless it has already been
produced at the CARS equivalent pracess

H\nterview with Workers Campensation Commission = In-hause research,

¥ www, autoinjuryappeal sk.caf

¥ ew Teatand's Dispute Resciution Services {DRS) is a commercial enterprise sponsared by Lhe insurance Council of New
Zoaland and governed by an independent representative board, it operates a concillatlon model with limited decision-
making powers and conducts hearings similarly to CARS Lhat result In awards. Some parallels ealst but it was not included (n
the comparisen in Australta because it Is predominantly 3 no-fault scheme and News Zealand has a smatl lagat Industry. Legal
cotts are low and delays minimal. OF interestis the Fact that moves to establish DRS 25 a statutary entity are under
ronsideration fllawing cancerns over Independence,
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— quasi-independent review officers operating within insvrer offices and with limited
arbitration powers and
— capped legal costs scales or set fees, effectively fixing prices™

* covurts or tribhunals with one of more of:

— dispute management protocols

- coffers of compromise and costs disincentives
— prescribed prellminary setilement conferences
— wviluntary meadiation

— compulsory mediation and

— capped legal costs scalas,

143.  Acloser analysis of data from these schemes is described in the naxt section. It shows that the
initiatives that may be most effective for NSW are supervised informal conferances and dispute
management protocols.

= Sauth Australia’s Moter Accldent Commission reported a drop from 32.3% of legsl invelvament in clalms to 10.7%
Inthe year to September 2013. Naw tort reforms setting thresholds ta common law far classes of injury tlaims,
capped injury payments, fimited lega! payments, and accreditation of medical reports were cited as the reasans for
the decrease. Pramivms have reduced fram $532 10 $508.%

Cemparlng schemes - legal Involvement and legal costs

*  Injured raad-users attending CARS have direct access to a decision-maker |n respect of their
clalm. Inother jurisdiciions, judges play this role at greater cost and later in the Ife of the claim
than in New South Wales. However, this access is only available to a small proportion of
claimants. As in the rest of Austratta, most claims settie by negotiation between insyrers and
legal represantatives.

*  InNEW, Supreme Court review cases are far more frequent than in other states with faul-based
schemes because a CARS type operation is not gresent in these schemes to provide the
decisions to review. These cases flag # pressure point for CARS and the scheme.

*  NSW paid more legal costs expressed as a propertion of money paid out of the schemes - 18.6%
compared to propostions of 14%, 9%, and 4% for comparable Austrzlian jurisdictions.

« Twofactors make the difference in the states that pay the least:

- supenvised informal conferences at insurer claims office fevel keeping more cases out of
courts and

™ In NSWY, thanges to workers compansation in 2012 included provisions making clalmants responsible for thelr own legal
¢osts regardiess of the outcome of the cfaim, eFectively replacing the traditionz! tosts follow he event rule that meant
the foser of the case had to pay the winner's costs according ta court scale rates.

™ MAC South Australia Presentalion to Injury 5chames seminar Institute of Actuaries - November 2013 See
bkt fluewa_actuanies.asn zuflibrany/Events AT S/ 2013/ MagulreSAMatarists pof
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—  dispute managemant protocols used by MAA equivalent agencies that keep costs down by
proactively streamlining and structuring legal firm interactions prior to court.

= The trends are to give mare resource independence to decision-makers (i.e. Assessors) that
need it to pravide credibility. This is not as Important for conciliators and mediators that may
only have recommendation powers,

v Evidence caps and capped costs scales cut legal activity and costs.

+  Australian successes in cutting friction costs In CTP schemes are in supervised informal
conferences and dispute management protocols prior to courts,

issues for New South Woles road-users compared to other jurisdictions

144, “Friction costs’ provide a standard comparisan between compensation schemes as to which may
have more sophisticated approaches to common problems. Similar measures are routinely
examined in workers compensation schemes.

3  InCTP schemes thase costs ara dascribed inreverse as a messura of scheme ‘efficiency” with the exception that
insurer legal costs may be separated fram pleintiff legal costs and may be counted differently. Insomainstances,
this will mean legal costs mra not completely |dentified.

145. Frictlon costs are defined as follows:

Friction cost can be expressed as the proportion of every dollar paid to an injured persen that is held
back to meet legal or other types of costs (investigation end medical} associated with processing that
person’s dlaim.”

146. With cooperation from the other schemes in Australia, an analysis was undertaken of the
friction costs in simllar schemes. The focus of the analysis was on determining the impact of
CARS on legal costs in lieu of court actions. The contention was that if comparable schemes to
CARS have lower friction costs, then CARS may not be effective in reducing friction costs or
other states have Identified better approaches to avoiding unnecessary legal actions.™

147. In Australia, some CTP schemes are no-fault schemes and others are simifar to NSW in retaining
fault-based awards. As already noted 1t would be expected that legal costs are higher In the
fault determining states. Accordingly, only fault schemes are reported here, to give a fair
comparison.  Oata was obtained from both the public record and after discussion with
Australian and New Zesland scheme representatives directly from their own data collections,

14%. CARS is unique in Austealia as an administratively based dispute resolution institution. In other
fau't schemas the local ‘public’ administrative appeals tribunal {i.e. NCAT, VCAT) or scheme-
managed settlement confarences are used to avoid or reduce court related costs.  Most

¥ cae ganerally Workers Compensation Research Institute, US
kit v wier et orgfenehmarksfbenchmarks_l4fbenchmarks_14_fig_4.2.himl

b Fropensity to |ltigation, which may vary between Jurisdictians, is another factar, See generally Wolff, L Lirigicusness in
Australio; [ essons from Comporaiive Low at p287 which shows N5W and Victoria lodge maore civil matters than othest

states per 100,000 people. http/feeww.deakinedu,au/bustawfaw/dir/docsfvoH B-iss2f03_walff.pdf accessed December
2013 Deakin University 2013
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schemes measure legal costs as the scale cost payments made as a result of an award to
clalmaats (phaintiff} lawyers or to lawyers acting for the defendant or insurer. ™  Claim costs
include the cost of medical and Investigation reports used in the course of proving the claim.
The twa typas of payments are usually combined to obtaln an overa!l costs figure for each clalm.

143. The schemes also provided information about the stage at which matters were finallsed. Figure
18 reports the prapertion of claims finalised for the most recent financial year and the point in
the system at which they were firalised. figure 18 below shows that:

» the preportion of matters finalised in court processes in other schames is generally higher
thanin HSW

» the jurisdictional arrangements in each of the fault states including those In N5W mean that
fewer claims end in court processes in NSW

* CARS I5 unigque and significant in reducing court finzlised claims, but

+ lepal costs, subject to the cautions below are higher In NSW,

™ Thase payments do not include solicitor-client costs that claimants pay direcily to their lawyers.
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Figure 18: Fault states comparison — estimated caseload dispositions shown with estimated legal costs as
a proportion of all claims costs 2009/10
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Motes: Sources & and cautions

Sources: Annual Reports and Review interviews.

Cautions:

{1} Infarmation was provided strictly for this Review and is not to be released externally to the MAA,

(2} Caseload settlement stage measurements were drawn from interviews and data provided.

(3) Some states have a higher rate of average awards, and the higher awards may include greater proportions
of solicitor-client costs accounting for the lower party-party costs. Lawyers may charge the same around
the country but obtain differing contributions from court scales and client out-of-pockets In each state.

Most states considered all legal costs were shown, but not all were necessarily reported by insurers,
especially where in-house counsel were used,

{4) MAA data is historical, extracting data from cases that were finalised in 2009/10 but for which legal costs
had been accumulating from previous years. A comprehensive review would compare in the same way.
Other schemes may simply use paid sums for both legal and non-legal in the same year

The infarmation far the figure came from interviews. Taylor Fry assisted in the identification of sources.

Discussions with each of the scheme administrators indicate that informal conferencing and
dispute management protocols are the differentiating factors in the states with lower costs.
This is despite more court and court settlement activity meaning that scheme administrators
intervene successfully to reduce the cost of court processes.

150. In both of these approaches, access to the courts is controlled by the scheme as are settlement
activities outside court proceedings even after they had been Issued. Their experience was that
legal costs reduced following the introduction of these initiatives. Each is discussed further
below.

Supervised informal conferences

151. Supervised informal conferences differ in how they are implemented in the various jurisdictions.
The essential components are that times and places are set for interactions between claimants
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152,

and insurers, and that all information relevant to the claim must be available for discussion in
those interactions. The purpose is to achieve a settlement of the claim.

Some schemes use internal legal counsel to assist insurers in resolving claims, They send officers
out to insurer officers and work through a batch of claims. Others insist on conferences
involving the parties managed by strict rules. In yet other states, conferences are initiated and
run by insurers without any intervention by the scheme. In the no-fault schemes, independent
review officers run informal conferences. In NSW, Division 1A conferences serve the same
purpose. The difference is that the rules require a conference and the exchange of information
and the MAA has little if any input into the conference process.

Dispute management protocols

153.

154.

155,

Dispute management protocols reduce costs and delays in court and therefore reduce court
caseloads if actively managed by scheme administrators. They work by applying incentives for
early settlement, in particular negotiated fee scales with plaintiff lawyers in exchange for early
and comprehensive information and certainty in scheduling.

= Protocols include structured settlement offers.
s Examples in fault schemes in Auvstralia are successful,

* Compulsory informal conferences for less complex claims paired with dispute management
protocols keep more cases out of court and further lower legal costs.

Dispute management protocols are used in schemes to reduce legal costs by fostering the
settlement of cases that would otherwise settle in court.” The schemes that have been
successful have taken a proactive stance and taken control of the administration of this
population of claims. They have negotiated with plaintiff law firms, finding ways to share cost
reduction benefits. These can include offering simplified and less costly access to discovered
documents or computerised transaction savings in exchange for lower costs scales or lump-sum
fixed fees. Even more proactively, some schemes have developed in-house legal teams,
recruiting senior partners from legal firms. These teams review all cases and run structured
settlement processes operating at a level of sophistication that cuts unnecessary legal costs for
both plaintiffs and defendants.

The protocols governing these processes are usually in the form of ministerial guidelines that
may be changed more easily than legislation. They allow appointment of a mediator, facilitator,
joint expert or special referee to resolve any issue or claim at any time. Costs are covered by the

™ victorian Law Reform Cammission
httg:/fwarw.lawreform.vic. gov.aufwpsfwemfconnect/justlibfLaw+Reform/Home/Completed+ Projects/LAWREFORM+-
+Civil+lustice +Review_+Report

hittgd ferwnw lawreform vic.gov.aufwpsfwemfconnect fjustlibf/Law+Reform/Home /Completed+ Prajects/LAWRE FORM#-
+CivilHustice+Review +Report See p. 130 for a full description of the TAC protecols origin. See 3.4 of the attached for the
history. See also Lord Justice Jackson's report on Civil Justice - March 2010, which is the latest authoritative document in
the field. http:/fwww. judiciary.gov.ukfpublications-and-reportsfreports/civilfreview-of-civil-litigation-costsfeivil-

litigation-costs-review-reports hitp:/ fwww. staw_caf 2010/03/30 lord-justice-jacksons-final-report-on-civil-costs/
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scheme and the defendant representatives must respond within a fixed time-frame after the
facilitated process, indicating whether or not the claim is accepted. If the offer is not accepted,
claimants can only then issue proceedings in a court. Protocols also include the following
provisions:

» only one offer and counter-offer may be made in each case

» the parties may be penalised if they decide to proceed to court after an offer is made. They
must pay the other side’s cost as well as their own if the court outcome is the same as or
close to the offer [within 20%). The costs order must override any existing court costs scales

» early collection of all relevant information is required and the timing of the exchange of
information is controlled

s late lodgement of new information after the issue of court proceedings is restricted
{evidence cap)

156. Complementary system-wide structures must also be put into place to support the effective use
of dispute management protocols. For example:

» contracting full-time senior lawyers to the scheme to manage and monitor the interactions
with plaintiff lawyers and defendant lawyers. These in-house experts ensure that the broader
interests of the scheme are always considered and that settlement negotiations are
conducted in a professional and transparent manner

+ obtaining the full support of senior management and government for the relevant scheme
initiatives, including public statements and reporting in annual reports on outcomes

s establishing ongoing consultative mechanisms with relevant legal stakeholders

» negotiating the establishment of court liaison committees to monitor the operation of court
lists.™

157. The Victorian Law Reform Commission noted the advantages and importantly the reduction in
common law litigation and delays upon the introduction of TAC protocols in 2004:

One important advantage of the protocols is thot they streamline and seek to expedite the
vorious procedures and processes involved in dispute monagement. They olso seek to
facilitate early mutual disclosure of relevont information and documentation. This will no
doubt enhance the prospect of early resolution of disputes In many instances. The constraint
on the subsequent use In court proceedings of information or documents not disclosed serves
an important incentive for both early investigotion and compliance.

According to the Transport Accident Commission (TAC), since the protocols were introduced in
December 2004, there has been a 27% decline in VCAT [Victorian Civil and Administrative

" cop example documents at www.workcover vic gov.au Search on WorkCover Legal Costs order 2001 and Ministerial
Directions far Section 134AB of the Accident Compensation Act 1985 pursuant to Section 134AF and Section 20C, and also
at -
hitp:/fwwe tac.vie. gov.aufjspfcontent/NavigationController.do?areal D=2 1&tier| D=3&navI D=DADZE0 167FO0000101A5D
1935F6366B8Rnavlink=null&pagelD=741
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Tribunal] applications for review. It would appear there has also been a reduction in common
law litigation and a decrease in the time taken to resolve serious injury disputes. As the TAC
notes in its submission to the commission, in the future the court may be able to fast track the
minority of disputes thot have not resolved ot the pre-issue stoge because there will already
hove been mutual exchange of documents and clarification of the key issues of low and fact in
dispute. Importantly, the protocols reflect the agreement of representatives of the various
stokeholders. They olso incorporate mechanisms for regufor review and modification. Thus,
they may be odapted in the light of experience. This provides for greater flexibility and
stakeholder input thon a number of other methods of prescribing procedural rules, including
legislation, subordinate legisiation or proctice notes.

The specification of fixed costs payable in prescribed circumstances, with regulor adjustments
based on the Consumer Price Index, achieves a greater level of predictability ond less
complication ond expense thon other methods for the individualised determination and
quantification of porty-party costs.™

158. The opportunity exists for the MAA to take the lead with insurers to introduce similar protocols
following appropriate consultation.”

The MAA should investigate the feasibility of adopting dispute management protocols {pre-litigation
protocols) and applying lessons learned by other schemes.

The MAA should consider establishing a dispute management unit to guide the development,
implementation and management of the protocols.

o The model litigant policy™ was adopted by all government agencies in NSW on 8 July 2008. Now (2014) the model
has beenin place for some time, there is potential to introduce key elements to both the MAA and to insurers. The
policy emphasises fair dealings and prompt resolution of issues without resort to technical legalities. Consideration
may be given to either giving recognition to the policy or reproducing it in redrafted Guidelines. Insurers would be
required to engage legal firms that met those requirements. Similarly plaintiff firms may be engaged as discussed
above and encouraged to comply.

= Aredraft of the MAA CARS Guidelines is in train. The suggestion that model litigant standards should be
considered forinclusion may now be timely.

Mepp wiww.tac vicgov.au 2005 TAC Annual Report
" The NSW Attorney-General has recently repealed the civil jurisdiction equivalent — pre-litigation protocols - while the
Commonwealth continues its inquiries Inte mirroring commonwealth legisiation. Itis noted that dispute management
protocals are distinguished by the existence of a regulatory agency competent to control pre-court processes and
responsible for supervising beneficial public legislation in contrast to private parties suing. See
http: riiament.nsw.gov. au/Prod/Parl nswhills.nsf/0fea0dcbEele 3f be002258B0/SFILEf2R% I Hork2
OCourts. pdf accessed December 2013

it httg:ffwww.lsc lawlink.nsw.gov.auflsc/legal_manage_govt_legalpracflegal_manage_model_litigant.html
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User views — claimants and stakeholders

160,

161.

The views of the participants in the New South Wales Compulsery Third Party {CTP) scheme
were canvassed to establish the most impaortant issues from each of their perspectives. They fall
into two groups — those rarely having contact with the scheme {claimants} and those regularly
involved [stakeholders).

Views from both groups were scught given that the ‘customers’ of the scheme, the NSW
claimants and premium payers had not been regularly surveyed, as is the case in other schernes.
The owners of registered vehicles in New South Wales and the claimants suffering the
consequences of motor vehicle injury argusbly have the greatest interest in the success of the
schere, given they both pay for it and receive its services. Dthers that gave views were:

s Motor Accidents Authority {MAA) and CARS, Medical Assessment Service {MAS}) as well as
the private Insurers operating the scheme and their representative otganisations and

« Stakeholders or service-providers to the scheme including legat representatives of injured
claimants and of Insurers {plaintiff and defendant lawyers respectively) and medical service
providers.

Surveys and submissions

Claimants appreciate tha respectful style of CARS assessors

The CARS process is not well understeed by many claimants

Some thaimants belleve they are not being well served by their legal representatives
Some claimants have objections to the way in which they are treated by insurers
About half of claimants believe that CARS assessments are completed an time
About half of claimants are satisfied with the results of the assessment process
These perceptions are [n step with surveys of similar dispute schemes

Cloimant perceptions of CARS

162,

A study of about 50 claimant’s perceptions and experiences was conducted by Professor Tania
sourdin in early 2011. A copy of the study, User Perspectives of CARS — Interim Report for Use in
CARS Review, March 2011, Is attached [Annexure 6). Specific findings were as follows.

¢ Claimant understanding of the CARS process is limited. Only 60% stated that ‘they knew what

the CARS process could do for them'.”

7 zourdin Report, pars 1.19
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+ ‘Many of the claimants who attended a face to face meeting with a CARS assessar had very
positive views about the role of the assessars. [But] some claimants were angry about thelr
own salicitars, the insurers and all others involved In their case other than the assessar, who
was “good”. For example, one claimant who thought the CARS process was good was still
very disappaolnted about his fawyers. He noted that: "I was treated llke 2 ceirninal by the
insurer””®

+ There was appreciation for the actions of CARS assessors from a number of respondent
claimants. Examples were;
“The main ffaws are In the MAS system which the CARS assessor could see’’
“If we hadn't gane to CARS it would have gone onand on '
"I was very happy with CARS
I felt the assessor was understanding,'

Tfelt very put down at the conlerence .. the CARS assessor was very kind and understanding’
The CARS assessor was great.”
T weas treated ke a ceiminal by the nsurers ... CARS were excellent and very fair.’

163. Despite concerns about the insurer, many survey respondents rated the CARS schame highly in
relation to ‘respect’.  Eighty per rent of respondents considered that they had been treated
respectfully by CARS.” Where there was dissatisfaction with CARS, it tended be associated with
a lack of engagement in process.

They did not want my opinion, why was | even there?

= About half of the respondents were satisfied with the time it took to dispose of 2 matter, but
for enany the cumulative CARS-MAS interactions took toe long.

+ Abaut half of the respondents were fairly satisfied (47%) or very satisfied (3%) with the
compensation they received. Tweaty-nine per cent were falrly dissatisfied and 21% very
dissatisfied. Part of the dissatisfaction related to legal fees.

164. On legal costs, and the amounts actually received by tleimants, Professor Sourdin also noted
that:

Despita concerns about costs and ‘meney in hand’, approxinately 71% of claimants thought that the
process was ‘affordable’. This is an interesting finding as many claimants appeared to have no
knowledge or understanding about how their legal fees were made up ®

I 'was awasrded $65,000 but 1only got 322,000 after all the deductions. ”

165.  Professor Sourdin made the following propesal based on the findings:

Moany claimants who were surveyed had pasitive views about CARS assessors bul were
disenfranchised by other processes thot were used to deal with their disputes. An eduration

™ Op cit, para 1,24, Professor Sourdin noted 2 discernitle level of dissatisTaction amo ng claimants In respect of the sevices
provided by thelr own legal representatives (persanal communlcation),

™ Op cit, para 1.60

b Cp oit, para 1.82
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compaign specifically targeted ot lowyers and focused on how to engoge with cfaimants in a
respectful and Inclusive manner could be helpfl™

166, The survey results and recommendations support previous work done by the Motor Accidents
Council {MAC}, which represents injured road-users who have lodged claims.®

167, Over the period 2004 to 2006, user group perceptions of MAS and CARS were the subject of
studles conducted by the Justice ang Pelicy Research Centre of the School of Law at the
University of Newcastle. The value of the studies Is limited due to the small sample of CARS
¢lalmants and because those surveyed had not had matters that had actually finalised at CARS.
That survey noted a low uptake by clalmants of the services of the MAA's Claims Advisory
Service, suggesting that clalmants may not be aware of sources of information about claims
processes othar than legal representatives.

HECINTIIT S AT IS

The MAA should develop strategies to fmprove cloimants’ understending of the CARS.

RECIH TITHHHIATICHE LR

The MAA should evatuote the effectiveness of proposed new cloimant familiarisation strategies by
conducting ongoing studies of cloimaonts’ perceptions of CARS.

n QOpclt, para 1.82

ad %ee, for instance, Recommendatlon 3 of the Ninth Report of the Standing Committee on Law and lustice: That the Motor
accidents Autherity make its strategies to imprave lalmants’ understanding of the Clalms Assessmenk and Resolution Service
a priarity and allocate resources accordingly, and that it evatuate the effoctiveness of those strategles by conducting a further
study of ¢laimants’ percaptions of the Claims Assessment and Resofutian Service”.
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Stakeholder views

»  Stakehokders support CARS and want more mediation and mere specialisation and no change in
Jurisdiction

*  Stakeholders, however share concerns about super-imposed inflation, withholding of
exemptions and bias amonpst the assessors

165. The various stakeholder groups have some commaonly held views as well as individual views
about CARS, including views on refarms. The most widely supported are included in this chapter
and are drawn from written and oral submisslons of insurers, legal practitioners, the views of
the MAA, CARS assessors and the CARS Claims Assessment Team. A presentation of all of the
vlews including the individual views Is tabulated in Annexure 1, Service providers’ submissions:
summary of isstues and responses,

170. The tables below set out areas of agreement and cancern in terms of how CARS is operating
now. All stakeholders ware concernad about consistency of deciston-making and credibility and
there was general consensus on what might be done about improving these issues in CARS.

Stakeholder suggestlons for consisteney and crediblilty

171. Measures te improve the consistency of decislons and the credibility of CARS decislan-making
include:

+ develop a framework of objective criteria to determine exernptions on the grounds of
complexity

= revise the system for managing the performance of CARS assessors
= introduce stakeholder satisfaction surveys

= educate CARS assessors on aggregate trends. Currently, CARS assassors are not informed of
the determinations and damages award by their peers, and so have no benchmark for
comparisan

» release all MAA publications, including e-bulletins, to stakeholders

+ publish KPls regularly and, perhaps thraugh a central database, surnmary statistics on a
regular basis and tag de-identified datz to improve its useabllity

« for regional areas, create a circuit so that the identity of the assessor is not known prigr to
processing,
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Table 3: Stakeholder view — areas of agreement

AGREED

Comment

CARS is largely
achieving its policy
alms.

The current
alternative
dispute resalutlon
{ACR) model 15
supparted and
may bensfit from
increased use of
mediation.

Any reform must
ke balanced
against the
adjustment costs.

Recrulting
specialist
pracritionars as
CARS assessors is
supparted.

Legal
representation of
parties in the
CARS pracess is
supported.

The CARS

jurisdiction should
not be expanded.

173,

The CARS system is providing a goad, practical, quick and theap mechanism for resolving
claims within the moter accidents scheme' (Australian Lawyess Alliance submission, p. 1]
Allianz reflected the insurer view generally:

CARS operates efficiently and effectively, compared with the alternative of having cowrts
decide cornpensatory amounts for claims. [However], Allianz belleves there are
shartcamings in the current arrangements that undermine the scheme’s objectives of
providing 3 cost effective and rapid resolution ta the majority of disputed glaims, (Allianz
subimlssion, p. 1

Even those parties with a stated prefereace for (ourts — specifically, the Bar Association of
NEW and the Australian Lawyers Alliance - expressed support for the role for CARS.

The current arbitration-oriented mode! is seen to be apprapriate and responsive by
representatives from the CARS assessors and legal community.

Whilst CARS provides a less stressful experience for claimants due 1o its fack of formality, it
is accepted that Claimants generally like some degree of formality and CARS assessors
acknowledge an assessment is an important day for them. Claimants (and insurers) must
see that they are being listened to and their matter is being taken seriously. It is felt the
CARS process has achieved the right balance between mare farmal court £ase and informal
pracesses. {CARS Assessors suhmisslon, p. 7)

There is resistance from the legal growps to formal mediation and to the introduetion of
additional “hurdle steps’ [an the way to court) such as mediation. In cantrast, three
insprance firms explicitly [aid out support for the develapment of 3 new AQR model, one
which places greater emphasis on mediation and interdisciplinary approaches.

Deep structural changes are cautioned against. Any benefits derived from change need to
be weighed up against the cost of introdueing additional uncertainty into the stheme,
Maoreowver, the systam hag heen Gnakered with enclessiy .. [meaning that] accumulated
expenence s rendered redundant’ [NSW Bar Assotiation submission, p 4). Any rmajor
changes propoesed shauld be thoroughly supporied by evidence, Changes voluntesred in
rast of 1he seamissiors were ‘mare in the nature of fing-tuning’ [e.g Allian2 submission,
B4k

£ARS asses50rs argued thak famifiarity with moter accidents law and developments in the
Cistrict and Supreme Courks were essential 1o their role. Other stakeholders agreed that
speclalist knowledpe was an advantage in the scheme. See below where this was
countered with concerns aver bias.

The legal pract-tioners' view is that experenced professional advecates help ensare
proceedings run smoothly and fairly for both parties, Their view is that given the
ramplexity of the underlying law, the average claimant would have llttle praspect of
appragiating the issues likely to arise and would have minimal or no prospects of complying
with all the pre-filing requirements of Division 1A.

with the exception of CARS assessors and the CARS Clalms Assessment Team, stakeholders
considered the CARS jurisdiction should not be expanded. Their view was that denial of
lighility, vulrnerable claimants ang contributor negligence matters should continue 19 be
exempted from CARS and proceed to court.
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Tahle 4; Stakeholder vlews - areas of concern

CONCERNS
WView

Insurers
percelve pro-
clalmant blas
among CARS
assessors, and
shortcomings
in
transparency
and

" accountability.

CARS is not
exempting
enough of the
matters that
are complex
and therefore
unsulted for
CARS
assessment.

Superimposed
inflation is
threatening
stheme
affordability.

Pre-filing
refuirements
are complex
and onerous,

Late clalms
declslons
favour
clalmants and
na time limits
are set on
applications bo
CARS.

The general
public's

Comnent

Orye of the key themes to emerge as 2 resylt of experience 1o date is 3 real or perceived lack of
transparency, accountability and perfarmance monitoring of the CARS Assessors, [GBE, p. 4).

There is consensus among insurers that this is a real issue. A particular source of concern is the
varigtion in damages assessments between assessors. Inrespgnse, CARS 3ssessors have raised

" the point that they are not made aware of other assessors” determimations, and work in
" something of 8 vacuwm. See suggestions balow. Parties explicitly raised the importance of

ensuring that appropriate resgurcing be provided by the BMAA so that imtiatives such as
performance management systems and regular reporting on aggregate trends can be
introduced or improved. See helow for suggestions.

The CARS assessors’ view is that comp'ex matters are well wirnin CARS capacity. The Bar
Association would prefer more matters being referred to Court, insurers want a greater right of
review but the Law Society favours the status quo. The Supreme Court hasin at least four cases
affirmed that CARS assessors are in the best position to determine whethes & claim is or is not
suitable Far assessment and that they can bring their own expertise to bear in daing so, CARS
assessors are probably dealing with more complicated cases than they were 10 years ago, no
doubt due to the increasing experience and competence of the assessors, {CARS assessors
submission, p. 11). Al agree that the system was designed for simple cases. However, many
service providers contend that CARS is determining cases too complex for its approach. Evary
submission has included commentary on the issue of discretionary exemnplions for complex

_ cases, but there is no consensus on a preferred course of action,

The insurers repeatedly raised concerns about what they see as an emerging trend of
superimposed infiation that may signi“icantly affect the scheme’s overall effardabilty for

_ cansurness. Investigations undertaken on behalf of the industry found dramatic increases in

certain assessment areas (such as an increasing proportion of assessments heing rmade for care
for soft tissue injuries) as well a5 witde inconsistencies in assessments. Submissions called on

. the MAA to recognise this as a serious issue and to respond accordingly.

According to the Bar Associatton, 'the entire claims procedure i now of Byrantine complexity”
{Bar Assgciation submission, p. 10}, All stakehelders balieved that the average dlaimant could
nat navigate it successfully without assistance. The service providers guestion whether the
complex provisions of section 82, Division 1A and section 91 are achieving the desirad
underlying statutary objectives. A freguently cited grobilem is that claimants f28 to provide

_ detailed particulars undear sections 854 and 894,

The appriach to the treatment of late claims should be revised. Claims brought outside the
stipulated siz-ranth period regularly attract opposition from insurers, with argurment then
ensuing over whether a ‘full and satisfactory explanation’ kas boen provided for the lateness,
In the overwhelming majority of these cases, CARS finds far the Chaimant, but only in the wake
of hearing delays and costs. The Bar Association has proposed that late applications be
accepted without the need for any hearing, bt subject to an econemic penalty {e.g. 5% of the
ultimate damages, with a Lap).

n contrast, most insurers subrmitted that compliance with deadlines is very trnportant for the
administration of the scheme a5 a whole, and are not in favour of any relaxation of the current
requirenents. In addition, most propese the mtroduction of a time limit for the brirging of any
application to CARS [currently there is no time constraint],

The Motor Accidents Assessment Service Reference Group {MRG) and CARS assessars agree
there is & fack of knowledge in the general public. As evidenced by their gver-representation in

_understanding  late claims, WorkCover claimants in particular appear unaware of their rights and remedies
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CONCERNS
View Lomment
of CARS is » under the MAC Act,

poor.

~ Thereis a need to address the [evel of 'ignarant potential claimants’ in the community.

The interpfay Firstly, & key issue here is the ‘to-and-fro’ that cccurs between the bwa servces. Secandly,

between MAS  objections have been raised by legal practitioners over MAS making determinations of
and CARS is causation, pratuitous domestic assistance and future needs (including treatment expenses)
creating given the complexities of the |aw in these areas. Thirdly, proposals for 8 more multidisciplinary
delays and appraach both within and between MAS and CARS have been raited. Suggestions have
adversely included medical iraining for CARS assessors, CARS assessors sitting in on MAS determinations
affecting {and vice versa) and MAS assessors sitting in on CARS determinations invelving issues such as
health physiglogical impairment.
outcomes,
Cost Legal costs regubations da not adequately reflect the time invalved and nature of the work for
ragulations the legal profession within the CARS scheme,
b . . . -
nefec: tuli d Change is required ta properly reflect the wark, especially given the front-end loading of the
reformutated. systern. Consideration must 8lso be given to ensuring the gap between what 15 custamarily
charged to the client and what is recoverable by the injured elaimant is reduced.
Alllang explicitly supparted ensuring that the cost regulation is structured to pramote early
resolution,
174. Annexure 1 summarises stakeholder submisslons In more datail. Each of the issues and

175,

176.

177,

suggestions for reform are coverad in the following chapters.

CARS attracts intense scruting From stakeholder groups. This s true of other administratively-
based dispute systems in compensation schemes. Allegations of bias and of limited access to
courts are common complaints.  Itis also common that concerns are not completely borne cut
by the data a5 can be seen above with super-imposed inflation and the positive impacts that
CARS is having on costs and delay. This is not an argument for avolding reform. It does
underpin the need for information about how the dispute system operates and performs before
respanses to criticlsm are formulated.

Accordingly where data was avaitable, further analysis was undertaken to establish the facts
relating to tha most prevalent concerns. These were:

+ the extent of tha withholding of examptions and
* evldence of assessor bias.

Further fack finging was also undertaken on delay issues between CARS and MAS. The results of
these analyses are intluded In the next chapter.
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Testing stakeholder concerns

178.  Under the exemption provisions, it Is insurers and claimants who characterise the facts relating
te each case and therefore largely determine whether CARS 15 best svited to deal with the claim.
As stated in the MAA Annual report 2009-2010, the MAC Act provides for two types of
exemptlons:

—  mandatory exemplions by the Privcipal Claims Assessor {PCA) {claims that must
be exempted when certain specific civenmsiances exist as provided for in the
Claims Assessment Gridelines/™ and

- discrefionary exemptions where a claims assessor, with the approval of the PCA,
may find that a claim is ‘wsuitable for assessmen '™

Mandatery exemptions

. l'ie'rnéints

+  LARS exempts more matters than it deals with. Exemptions comprise:

—  fauk denied BORs
vulnerable clzimants 15%
— contributory negligence 1094,

179.  In 2003/10 CARS approved 26% of applications for mendatory exemptions from a reported 1501
claims.™ The circumstances that the PCA must consider and be satisfied with in order to grant a
mandatery exemption were also reported. These are listed with the specific Guideline reference
below.

* Denial of fault - 8.11.1

» Contributory negligence by claimant allaged by Insurer to be greater than 25% - 8,11.2
s Person under alegal incapacity - 8.11.3

o Claim against non-CTF insurer - 8.11.4

* Insurer denles Indemnity 8.11.5

* Fraud 8.11.6

1 £ 92{1](a] read with clause B.11 of the Claims Acsersment Guidelines 2008
M Saction 5.92{1](b] read whh clause 14.11 of the Guidelines
* See Motar Aceldents Authority (MAA) Annual Report, Page 72

COSOLYE TEATING STAREHCHLDER T
TRANSFORMATIOM MAMAGERENT SEAVICES CONCERNE



Motor Accident Authority of New South \Wales CARS REVIEW
May 2011 —February 2014

180. Figure 19 shows that the major grounds are: denial of fault, contributory negligence and
children's cases. Each of these is examined below.

Figure 19: Reasons for Section mandatory exemption s.92 (1) (A) — 5 years to FY 2009/10
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B [nsurer denles indemnity

B Fraudulent claim alleged

o claimant under othes Incapacity
m Claim agalnst non CTP insurer

B Contributory negligence » 25%
® Clalmant under 18

Note: The number of reported reasons for matters exempted from CARS may exceed the number of matters that
have been exempted as there may be maore than one reason for the exemption. Outcomes relate to matters
finalised during the reporting period including applications for Exemption, General Assessment, Further General
Assessment, or Special Assessment where an exemption may be issued.

Source: Motor Accidents Assessment Service (MAAS)

Denial of fault

181. Only 6% of all exempted cases reach a court hearing leading to a court decision. This raises the
question as to whether more matters might have been resolved within the CARS process.® As
can be seen, the most prevalent exemptions arise from a denial of fault on the part of the
insurer — 58% of cases in 2009/10. Stakeholders also reported that despite the requirement in
5.85A for claimants to produce details of their claim in denial of liability exemptions, very often
5.85A particulars had not been produced. This raises the issue of how denial of liability is
reliably supported on the part of the insurer at the time of the application for exemption. The
lack of information is compounded by exempted claims not being subject to Division 1A and the
compulsory conferences and information exchange required. The conclusion may be drawn
that for exempt claims, serious collection and exchange of information only occurs once court
proceedings have commenced.

¥ ¢ ibmission from CARS Assessment Team —small sample analysis
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182, Subject to cost-effectiveness investigations, the options available include:

s requiring all ¢laims attracting exemption applications to ba subject to early formal settlemnent

* achange to the mandatory exemption rules, requiring CARS to examine the merits of denial
of fault defences to ascertain whether factors of complexity — making a matter unsuited for
an expeditious CARS hearing = can objectively be said to exist. In the event that factors of
complexity are found not to exist, such claims would be then be dealt with by CARS In terms
of the usual general assessment procedure, and any assessment would be binding on an
insurer

s theintroduction of a new flexible and comprehensive case management system centred in
CARS, to manage both of the abave options and enable the inclusion of matters that
currently bypass CARS,

183. The proposed case management restructure is described below in Chapter 10

HEEHTI T HIRTHHE B B

The MAA shouwld investigate the cost-effectiveness of providing that all clefms currently exempted from
CARS on the basis of a denial of fault should instead be subjected to eorly cose review by CARS as port
of @ farger case management refarm initiotive. The purpose of the review shoufd be to determine
whether such claims woutd benafit from formol settlement steps within the CARS costs scales, or should
be exempted, or be determined through CARS processes culminating in on assessment,
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Vulnerable cloimants = children

184,

185.

19% of exemption cases in 2005710 related to vulnerable claimants, mainly children under 18
years of age requiring court supervision of their interests.¥ Court supervision extends to
directions for payments of awards to the New South Wales Trustee and Guardian. Most are
claims of 530,000 or less which are well below the levels of claim dealt with by the District Court
and with the scale costs payable potentially outweighing the award. Legal representatives hava
alsg indicated that the work required to undertake these cases is as orerous as more expensive
court cases™

The Principal Claims Assessor [PCA) has groposed CARS take on these cases given the reduced
workload arising from the 2008 reforms and CARS expartise.  This expansicn should alse include
cases designated as simple that would otherwlse go to the courts.

]'.I'I['-.llf'._F-'l.ﬁE'].l_ﬁ HJ ST e

Consideration should be given ta expanding the jurisdiction of CARS to include some or alf children’s
cases. Consuftation would ke required to inform ony exponsion decision. This should include:

consultation with the New South Wales Commission for Children and Young Peapfe and the
New South Wales Trustee ond Guardion

revision of the legal costs regulation 1o provide adequote reward for legal representatives in
children’s cases

consideration of restricting any revised CARS jurisdiction in respect of children to claims where
fess thon 550,000 is in dispute,

87 Person under legal incapacity Indludes: (a} a child under the age of 18 years; (b} a temporary patient, conlinued treatment
patient or forensle patient within the meaning of the Mental Health Act 1990; (€] & person under guardlanship within the
meaning of the Guardianshig Act 1987; {d} a protected person within the meaning of 1he Protacted Estates Ao 1983; and
() an incammunicate person, being a person wh has such a physical ar mental disability that he or she 8 unable to receive
communlcatlens, or eapress his or her will, with respect to his or her property or affalrs. For the fult list of exarmption
grounds, see 5.92 (1] (a) and clause 3,11 of the Claims Assessment Guidelines 2008.

" verbal submission - CARS Assessors practising In children’s matters.
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Centributory negligence claims - greater than 25%

Key Point

Clalms with contributory neglisence of greater than 25% alleged apainst claimants by Insurers
are an increasing exemption category - now 16% of all CARS chaims.

The incidence of contributory negligence as a defence has increased more rapidiy since 2004 ang
now stands at 6-7% of all clalms,

Analysis is required to determine the cutcome of claims in this categary at court. A higher
threshold for CARS may be justified.

186.

187.

188.

180,

Almost all motor vehicle injuries will involva at least an element of negligence on the part of
both parties. Exemption certificates from CARS have been available since 1 October 2009, if
there is an allegation of contributory negligence of 25% ar more by the insurer against the
claimant.

8.11.2 the fault of the owner or driver of & mater vehicle, [n the use or aperation of the vehlcle, is not
denied by the insurer of that vehicle, but the insurer of that vehicle makes an allegation in its written
notice issued in accordance with section B1, that the claimant, ar in a claim for an award of damages
brought under the Compensation to Relatives Act 1897 the deceased, was at fault or partly at fault
and claims a reguction of damages of more than 25%;

{Mote: this clause applies to all new applications recelvaed at CARS on or after 1 Qctober 2009 and all
matters current 2k CARS an or after that date that have not been determin Ed.]“

Figure 19 above shows that in 2009/10, 16% of all claims at CARS were exempted an this basis.

Additional analysis of claims where a contributory negligence value has been assigned in the
data collectlons shows how this growth fits In context with previous years:

* contributory negligence has Increased from 2004 to 2009 by 6-7%, and
+ of those claims, 70-80% are for levels of negligence greater than 25%.
Figure 20 helow shows that contrlbutory negligence as a defence appears to have emerged aftar

the introduction of the Motor Accidents Compensation Act 1999, (Note: figures in 2009 and
2010 below are not mature, in that all claims have not been received, and should be ignored).

1 see Guidelines atF 18
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Figure 20: Proportion of claims with contributary negligence -
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190. Figure 21 below shows the proportion of claims with contributory negligence alleged at greater
than 25% (red line), numbers of claims {blue) and percentage of claims (purple).

Figure 21: Contributory negligence >25% as a proportion of contributory negligence claims *
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aues
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191.  The growth in contributary negligence defence may be as a result of legislative changes in 1999
and a growth in injuries where those circumstances occur, ™ ) May also be a reflection of other
factars. No analysis was conducted an the outcomes of these matters after they had left CARS or
if they correlated to the ‘tourt other' casa-load fdentified above which we re subsequently
settled and settled quickly. There is also no analysis an how these cages eventually settled and if
the arguments for 25% fault was ablz to be sustained,

182. From the point of view of insurers, there may be cases where the aliegation Is made to remoye
¢ases from CARS for other reasons of complexity enabling access to the evidence testing of &
court hearing or access or the evidence-based negotiation stages of the court process,
Unresalved investigations may be one reason. In this situation, a ‘safety valve’ may he
necessary and the fittle used discretionary exemption discussed below may not be suffictent ax
such a safety valye,

183.  However, if the practice js becoming normal’ then the objects of CARS are not being met and
the cost-benefits to the stheme are being undermined. Accardingly, the review recamments
further analysis to establish the facts in relation to faul for all matters that are exempted from

134 The exemption grounds in the Guidelines may require revision in fight of such an analysis, Qne
option is to increase the threshold, This would follow the assumption already in the Guidelines
that contributory negligence that js substantive will introduce more complexity elements, (See
discussian on complexity in Chapter 3 above). The real issue is how substantive this is. If further
ahalysis shows that these cases are settling without reference to the 25% level, it may also show
that these cases are Jess complex and may have bean dealt with at CARS. On this basis 3 higher
level — say 35% - may be warranteg, considering difficultips Swrrounding any set fevel of
percentage cor valve used as a threshold measure discussed below at g, Additional analysis will
show the fikely size of the Eroup of cases that this would affect and an appropriate level,

195, In any event, these Cases reprasent an increasing use of the 25% threshold by insurers as a
means of by-passing CARS, in part explaining a declining CARS caseload ang an increase in court
2ctivity and the associated costs, :

* For gxa rtple, dalmant pg s5angers not wearlng seat-belts or aware of drivar alcohol eonsum ptloen are now deemed to
conteibute to the injury. See section 138 MAC Ace
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Dlscretlonary exemptions — complex claims

«  Discretionary exemptions account for 35 of over 1000 exemptions per year.

+  Mare discretionary applications {57%} succeed than fail. The rule is to grant where both parties
ask for exemption.

«  In 68% of cases where a discretionary exemption application is requested, the assessor
concarned recommends to the PCA that the case is not suitable for CARS.

196. Discretionary exemptions are claims considered ‘not suitable for assessment’ Dy the assessor.
The assessor either on their own initiative or after application from gither party first decides
whether the case 1s suitable to be dealt with by CARS after hearing submissions from both
parties. The PCA then separately either approves or does not approve the decision™, The
criteria ta he considered for both the decision of the assessor and the PCA are set out below.

Table 5: Discretionary exempticn criteria

criteria for discretionary exemption — runsuitable for assessment’ § o2{1)[b)
Extract from Clalms Assessment Guldetines 14.16

In deteemining whether 2 ¢laim is not suitable far assessment, an Assessor and the PCA shall have
regard 1o the Circumstances of the clairn as at the time of the preliminary determination including, but
not limited ot

_ whether the claim is exempt under 5.92(1}{a} [the mandatery exemplion groungs)

_ the heads of damage claimed by the claimant and the extent of any agreament by the insurer
a5 to the entitlement to those heads of damage

_ whether the claim involves complex legal issues
_ whather the claim irvolves complex factual issues

_ whether the claim involves complex issues of quantum of ¢omplex issues in the assessment of
the amount of the claim including but not limited 1@ major or catastrophic, spinal or brain
injury caims

_ whether the claimant has been medicaily assessed and is entitled 19 fom-ecanomic 1058
pursuant to 5,131 and the claim Invalves other issues of complexaty

_ whether the ¢laim involves complex issues ol causation in respect of the relatignshlp between
the accident, the injuries sustained and disabilities arising fram it including but a6t limited ta
frultiple accidents or pre-existing injuries or medical conditions

_ whether the insurer is deerned to have denied liability under s.8143)

_ whether the claimant or a witness, considered by the assessor to he a material witness, resides

o2 (1)ik)
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autside New South Wales

- whethes the claimant ar insurer seeks to proceed agalnst ane or more non-CTP parties

- whethes the insurer makes an allegation that a persan has made a false ar misleading

staternent in a material particular in relation to the injuries, loss ar damage sustained by the
clzimant in the accident giving rise to the claim,

197,

158.

19%.

The most common grounds in applications for a discretionary exemption reportedly are
involvemnent of 592 (1] [b} complex legal or factual issues, including complex issues of causation.

Statistics on discretionary exemptions have been maintzined on the CARS Sirius IT system since
1 October 2008,
s« Ofthe 79 cases recorded, 57% {45) of matters were exempted.

s Insome instances applications that have both the support of the insurer and of the claimant
arge immediately exempted by the PCA, 24% [19).

A detailed breakdown of the disposition of applications is showna below.

Table 6: Discretlonary Exemplion outtormes®

200.

201.

Duwtcome and number of discretionary exemptions — total 79

23 - both partles submitted claim not suitable and should be exempted:;
- 19 not allecated and exempted by the PCA
- 3 aflocated with suitakllity to be decided by assessor
- Lsettled prigr.
54 - assessor found not suitable and should be exempted.
- 45 FCA approved for exemption
— 8 PCAdId not approve
- 25 - assessors found suitable far CARS and not exempted
Claimants agked for exemption n 31 cases, insurers in 48.

One inturer has not hrought a single exemption application since 1 Octobear
2008,
Hen cumulative

As can be seen above, the nurnbers are low and the majority of applications for exemption are
accepted by both assessors and then by the PCA. However, discretionary exemptions attracted
significant attention from stakeheolders,

Insurers submitted that any claim with significant complexity should be outside the jurisdiction
of CARS. Topether with the Austrafian Lawyers Alliance they submitted that:

+ the assessors and the PCA were acting outside of the stope of the legislation in how
complexity was characterlsed and
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» in finding an expanding range of case content to be retained by CARS.®

202. The stakeholders proposed reform was to remove the discretion entlrely by replacing the
subjective complexity test with that of 2n objective standard such as claim value. Claims for an
amount greater than $500,000 or 750,000 should be automatically exempt.

203. CARS assessors and the Law Society, on the other hand, contended that assessors were wall
gualified to determine whether a claim was suitable for assessment on a case-by-case basis. The
CARS assessors added:

CARS assessors are probably dealing with more complicated cases than they wers dealing with 10
years ago no doubt dus to the increasing experience and competence of the assessors, ™

Extension of grounds for exempHon and fast tracking

204. New thresholds for exemption or new definitions may generate perverse impacts and these
should be considared in any changes to the Guidelines:

¢ a new figure would still be arbitrary and inflexible for individual circumstances and still
requlre a new discretionary process to manage the anormalles, and

a  fresh superiar court scrutiny on any definitions would be available involving more costs to
the schame.

205.  Grounds that are largely accepted in other tribunals may be usefully adopted. For example, fast-
tracking is avallable for cases with wider implications:

+ If both parties provide grounds for saying that 2 claim ralses important new issues of law, and

s ifinsurers flzg an impact from a case that would affect the Insurance fund and a test case is
required to deter a spate of claims. *

206. Applied to CARS, the grounds far such exemptions might include:

» the court outcome must have significant and unique potential to influence a large class of
similar cases, or

» there must ba a potentially significant impact on green slip prices,

207. For both types of exemptions changes are merited despite the difficulties raised.

¥ con Robinsen, Mark SC Chollenging Awards of Cloims Assessors snd Decistons of

MAS Assessors, Review Panels ond Froper Officers of the Motor Accidents Avihority of NSW, at

Rt www, robinso. com aufmon oo popers/popers /200 3% 200 LAR -
Poper® 20Challenging W 2OCARS, % 20MAS R 2 Dond K20P rope rk 200 e ers %202 % 200 arch 20201 3 6 20N 5 bW R J0B0r 204
sEn X20P% 20Coni% 20Sydrey-final pof

- and In ALA and Bar Assoclation submissions to the current Parliamentary Inquiry. See generally

https: ffwvew pariament. new, gov-aufProd/ Pl mentfeammittee.nsf0/BEEAGBBDACEI FFAECAQS TRE 200193079
accessed December 2013

* CARS assessors submission

¥ wiorkers compensation schemes exercise a right to make submissions in *steategically sipnificant cases’ brought by self

insurers that would constitute an unexpected risk to the scheme through a potential precedent.
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HECINTITIRTHIATHNY 132

The current exemption from CARS for claims with significont contributory neghigence components
should be retained but the threshold far exemption raised to where neglfigence of greater than 35% f5

afleged,

HELIRTITETHIA MY 133

The current provisions ond procedures depling with discretionary exemptions should be retolned. The
2008 Guidelines should, Include additional fackors to guide exemption applications, - whether the claim
raises important new issues of fow ond whether the deims may give rise to a strategically significant

case’.

TESTING STAKEH{WDER

COSCLVE
TRANSFORMATION MANAGEMENT SERVICES COMCERNS

&r



Motor Accident Authority of New South Wales CARS REVIEW

bday 2001 - Febroary 2014

Bypassing clalms

Keypolits - v L e

1525 elzims bypass CARS and settle very quickly after exemption

Caosts for these settlements are much higher than in CARS

Cost to settlement ratios show the contrast, In 2009710 the average settlemeant amounts and
averapge lepal costs ratios were:

— Cars 15.7%
— exempt cfaims without court groceeding 22%
—  exempt claims and court proceedings 24%

¥n this basis, the argument for reform to reconsider exemption provisions and to introduce
earlier and mare focussed settlement mechanisms is comgelling.

208. The exemption provisions raise costs issues for the scheme and have created a group of claims

209,

210

211.

characterised 35 ‘by-pass’ claims. The figures and table above show the following:

s Of those matters that are not resolved In early direct dealings betwean the parties and their
representatives, well more than half {13% of finalised matters) are directed past CARS
towards the court and less than half [about 10%) stay within the CARS processes.

+ Of the 1,525 cases that bypassed CARS and were directed towards the court in 2009119, anly
51 {six percent) were actually the subject of completed court hearings and determinations,
The great majority, 94%, were settled either without either court proceedings commencing
{41%} or after commencement of court proceedings; they did not go to court judgement
(93%).

These figures should prompt an enquiry that goes to the very reason for the establishment of
CARS. Claims are exempted from the CARS because they are characterised as being too complex.
But in fact, a5 can be seen, the vast majority of these cases are finalised without being heard by
a court and given the short period of time between exemption and court-auspiced settlernent,
may have baan settled within CARS,

As already noted above, a claim that was lodged with CARS and then setiled in the CARS process
{without a general assessrment) in 2009710 took on average 125 days less to finalise than a claim
that is lodged with CARS, exempted but then settled without any commencement of court
proceedings. A claim that is lodged with CARS, exempted and finally settied after
commencement of court proceedings (but without & judgement) takes around 545 days longer
to finafise. See Figure 14 above,

A comparison of the average amount of legal costs per claim for cases that are exempted from
CARS, where litigation is cornmenced but which settle without a Court Judgement {the green line
in Figure 22 below) and in CARS settled cases {the light bluve line], shows:
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s 5109,607 per case for cases settled within the court, against
» 539,477 per cases settled at CARS.

Figure 22: Average Payment per Claim Finalised Total Legal {Defendant + Plaintiff, Inflated

212.

213.

214,

00,000
]
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The same comparison, between CARS exempt settlements (the dark blue line), with settlements
within CARS (the light blue line), shows 533,372 and $39,477 respectively.

Cost to settlement ratios show the contrast. In 2009/10 the average settlement amounts and
average legal costs ratios were:

* Cars settled 15.7%
s exempt claims without court proceeding 22%
* exempt claims and court proceedings 24%

On this basis, the argument for reform to reconsider exemption provisions and to introduce
earlier and more focussed settlement mechanisms is compelling.
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CARS Decislon-making — concerns over bias

Key paints -

218,

Statistical anatysis of awards over 10 years of the 10 busiest Assessors showed no bias.

Bias concerns should be offset by increased transparency

tedlan analysis showed minimal variations with more variatian in small easeloads and more
consistency in high caseloads

Assessors with high caseloads are more likely to be consistent

Comman issves raised by insurers and other legal stakeholders in submissions to the review ang
In discussion related to the composition and decisions of the CARS assessor panel, Specific
criticisms related to the Assessor Panel and there were several refated elements:

* a lack of transparency about the decision-making process linked to a view that some
decisions were not backed by adeguate supporting reasons including exemption decistons
and they were unable to be scrutinised

+ Inconsistency in decisions reflected in amounts assessed for similar cases.
+ perceptions that outlier decisions tend to favour clalmants and

+ tended to set new benchmarks, a facter that then drove superimposed inflation.

Part-time nssessors appearing in CARS In other roles

217,

218.

219

CARS Assessors who are also legal practitioners may appear in CARS hearlngs or be called on to
make a decision in refation te propositions that the practitioner has previously advocated. This
has led to perceptions that:

» there Is a potential conflict of interest for legal practitioners in executing these roles

s the assessor-practitioner conflict of interest Is especially acute in regional centres where
there is a vary small paol of persanalinjury lawyers

s claimants may challenge decisions in further court proceedings whereas damages
assessments are binding on Insurers {appeals) and

s certain assessors show bias, leading insurers to settle cases allocated to such assessors an an
inflated basis

There is also & perception of an over-representation of claimant practitioners among the ranks
of the assessors. This Is correct. Claimant practitioners make up two-thirds of the panel. The
Law Society and New South Wales NSW 8ar Association expressed the view that despite this
skew, CARS Assessors were fair and unbiased in their decision-making.

Insurers saw bias as entrenched and evidenced privileged access to internal communications as
providing a tactical advantage when part-time assessors were acting in their private roles. While
Assessors rejected this, it is indicative of potentially misinformed insurer attitudes to CARS and
indlicates that greater transparen¢y may be warranted.
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insurer forfeiture of appeol avenuves

220,

21,

222,

21,

224,

There are several aspects to decision-making in CARS. The first is the quality of the decision-
making and the second the opportunity ta appeal and overturn decisions.

Some insurers, for example, are concerned that CARS is not making awards in line with insurer
expectations, that this will destabilise case estimates and raise the risk of the scheme. Some
clalms are reportedly defiberately settled in order to avoid determination by assessors. Even if
such a fear is baseless, as a driver of behaviour it has potential to distort the scheme gutcomes
over time.

Insurer toncerns that they have forgone “apgeal’ rights enjoyed by claimants when the scheme
was established are the same issues the government dealt with when the CARS scheme was
established in 1999, In the Insurance Industry generally, the agreement ta give away a right to
take matters to court in exchange far speady, less costly resolution of claimants’ complaints and
disputes is commoen.® The current Financial Ombudsman Organisation is based on 2 similar
premise and agreement with the banking industry. The assurnptian is that Insurers have more
resources with which to appeal ang that if such an appeal right was made available then this
would be inequitable for claimants with fewer resources,

The lack of the insurer's right to challenge is balanced by a cost disincentive for clalmants. If
claimants choose not to accept an assessment, they are subject to costs penalties if the evantual
award of the court does not improve on the rejected settlfement amount.™

The fact that over 10 yvears an, some insurers query this fundamental element as a basls for the
operation of the scheme is not a criticism of the assessors and would not be likely to be
impacted by changes In assessor behaviour.

Remeditd measures proposed by the lnsurers

225,

226,

The integrity of the assessors was not raised as a concern. Bias was sean to be unconscious or
the result of one-sided experience. Insurer proposals to address the perceived groblem of a
gra-plaintiff Hias within the ranks of CARS assessors were to:

# “balance the panel through a selection and appointmeant process that would deliver more
defendant-orientated assessors

= undertake more difigent performance management of assessors and
= promote assessor education.
An alternative approach to securing consistency used in other jurisdictlons would be to appoint

a panel of permanent, prefessional assessors appropriately qualified and trained. This was not
advocated by insurers but was supported by defendant lawnyers.

# toe 5 95(2) of the MAC Act
¥ See 51510210
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Assessing Blos; Comparing Assessor awart omounts for consistency

227. In an effort to detect any evidence of bias, Taylor Fry conducted further anabysis. The resulting
work was examined against the pressure points outlined above and evaluated azgainst
fluctuations in decisions expected in any group of decision-makers. The results are explained as
follows:

# |n astatistical or actuarial analysis of case decislons, there will be individual cases that
represent anomalous results - often called outliers. I is these outllers that are always the
source of criticism and that are cited as evidence of inconsistency or bias.

s Inwell-managed schemes, outliers also represent the cases that break new ground or test
the limits of legislation. 1t is these cases that set the precedents For succeeding cases to
follow.

¢ Therefore, in an examination of outfiers, care must be taken that conclusions do not
overreach the datz. While identifying outliers, statistical information cannot be vsed for
determining anomalies in decision-making by Individuzl assessors or in relation to specific
case decisions.

228. Inscheme management, consistency and potentizl bias must be addressed in two ways:

» ¢lear statistical analysis to determine whether the number of cutliers is anarmalous or is part
of normal varlability

s establishment of processes that can review poteatially anomalous decisions and feedback
information to improve decisions in the future,

229. For scheme sustainability, consistency and bias must be addressed in perception as well as
reality.

Data analysls to assess bias In the decisions of the 10 busiest assessors over 10 years

= Statistical analysks of awards over 10 years of the 10 busiest assessors showed no bias.

+  Bias concerns should be offset by increased transparency

+  Madian anahysis showed minimal variations with more variation In small caseloads and mora
consistency in high caselcads

+  Assessors with high caseloads are more likely to be conslstent

230. In February 2011, actuaries Taylor Fry provided an analysis of the ten most active CARS
assessars (by number of assessments) from 2002 /04 to date. The analysis shows:

s the proportion of each assessor's assessment amounts that were above the overall median
for that year, adjusted for injury severity {to assist in an attempt ta compare like with like)

+ the average assessment for each assessor relative to the overall assessment average for that
year, adiusted far severity,
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231,

232,

23,

234.

235,

236,

These assessors declded more than 1000 cases, averaging more than 100 each. The most active
dealt with 140 matters and the least with 91). The poo! of cases examined was adjusted for the
severity of the injury, to reduce the potential for camplex cases to unduly influgnce resuits, the
cases were adjusted for the severity of the injury.

The annual CARS median award was determined and the propartion of each assessor’s
decisions, above the median for each year was plotted. As the medtan is the middle velue in any
callection, for any one assessor, half the assessments in any year would be expected to be above
the group median and half below if there were no other factors present.  If cases were
randemly allocated to assessors ang if the basls for assessments were similar, each assessar's
settfement would be as likely to fall below the median as sbove in any one year. Over time,
assessors would be expected to sometimes be ahove and sametimes below the megian.

The average assessment for each assessar, relatlve to the average far all assessors was zlso
plotted an the same axis, In this case, if decisions were consistant for each assessor, thelr
average assessment would be as likely to fall above the group average as below it in any year. If
bias was not present, over time, about half zn assessor’s average determinations should fall
above the overall average and aboot half below.

+ Six of these high workload assessors pave decisions that generally fell below the CARS
madians and averages.

» Two gave decisions that came above them while two gave decisions in and around the
medians and sverages.

» Except in the case of one assessor — who only ever gave decisions below the medians and
averages - 2ll assessors made assessments that fell varipusly above or below the medians
and averages from year to year,

Ayear's average assessment for any assessor could vary from the average. 5e, for instance, ong
of the most heavily used Assessors in one year gave assessments that were on average B0%
higher than the CARS average that year. Two years later, the same assessor gave assessments on
average 60% lower than the CARS average. Two years later, the picture had changed again.

As averages can move up or down due to just a few exceptional cases, medians provide a more
accurate view of volatility.  All assessors bar one had proportions of assessment outcomes
varlously above and below the median from year to year.

The following observations can be made in in relation to the assessor sample analysis:

» Some assessors showed g tendency to consistenthy make awards below the group median
and some consistently above. When years with low assessment numbers were excludad,
only ong assessor made assessments that were never above the median, but this assessor's
assessments were less variable than some others and tended to be just below the median
since 2007,

» Those assessors with median assessments aboye the CARS median tended to have a small
number of cases pf extremely high assessments in one or two years. These assessors were
not consistently above the median in all years — it was a few anomalous cases that pushed
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their median up. it cannot be said whether these cases were exceptional in their
circurnstances as well as the quantum of the determination.

» The assessors providing lower than medfan assessments did handle more cases. This may
not be a reflection of 2 conservative bias but, counled with the observation an anomalies
pushing up assessments; it may be that more practice gave more cunsistent determinations.

237. In summary, while there is volatility from year to year in individual assessors’ assessment
averages and medians, this may be as much a product of a change in the substance of matters
under scruting from year to year as anything efse. All but one assesser had years above and
below the median, indicating no bias in the group towards conservative or generous decisions.

238, The annyal CARS median award was determined and a table was prepared of the proportion of
each assessor's decisions above the median for each year. Removing data paints with too few
rases, the spread can be seen in Tahle 7 below.

Table 7: Assessar awards — incidence of adherance ta medians 2nd variztions from medians; above and below

10-year data set of 10 buslest assessors

ASSBSSOr Ahbgve median  On median Below median  Total
1 4 i 1 7
2 ] & 7
i 2 0] b ?
a 1 2 3 6
5 2 2 2 7
-] 3 1 1 s
7 4 1 1 L]
] 1 2 4 7
L 2 2 3 7
1¢ 1 4 2 ?
Total 21 17 28 66

239. An observation from the general figures in Table & that is relevant to any discussion of changes
in the compasiticn of the assessor pane! is that in recent years even the most heavily vsed CARS
assessors defivered about eight [the lowest number) to tweaty (the highest) assessments per
year.

240. Following a series of interviews with assessors and other service previders, the conclusion of this
review is that assessors have discharged their duties with integrity. No evidence of consistent
blas in determinations is discernible.

CARS and MAS delays
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' .I{eir.p_ni.nté .

*  Minimal contrals over refarrals to MAS by claimants and insurers result in unnecessary costs angd
delays for CARS and the Court.

in relation to dispute resolution. Coordination and managemeat, Including case management is
provided by the Motor Accidants Assessment Sarvice {MAAS). In the normal course, any medijcal
dispute generated in the cantext of a clalm will be determined by MAS before any dispute of the
tompensation amount Is determined by CARS.

The purpose of MAS is ta ensure that medical disputes are determined efficiently and effectively by
Independent medical experts as early in the fife eycle of a clsim 35 possible, instead of being
determined in a final court hearing by a ludge, often many years after the accident. This is to better
enable the passibitity of early treatment and rehabilitation, and early clarlflcation of entitlerments, and
to help emable & fully informad resofution of the claim as early as possible, aveiding the need tg
proceed to Court wherever possible.”

242, When an application |g lodged with MAAS in raspect of an unresolved clalm, a fiie is created and
aliocated to a case manager respensible for the end-to-and management of the matter, Tha
insurer is invited t6 respond and MAAS conducts an allocation review to determine tha ellgibiilty
of the dispute, whether the matter is ready for assessiment and the way the assessment is to
proceed. If 3 medical dispute has emerged, that dispute will be allocated to one of more of the
rane! of medical assessors.

3. Under =58 (1} of the MAC Act, a medical assessor is e€mpowered 1o declde disputes over:

{a) whether the treotment provided or to be provided to the injured person wes or is
reasoneble and necessary in the circumstances

(b} whether ony such treatment relotes to the injury raused by the moior accident

{ &) whether the degree of permanent impairment of the Injured person s o resuit of the
infury coused by the motor eccident is greater thon 10%.98

244 Stakeholders shared concerns about delays between CARS and MAS and a pattern of continuous
cross-referrals that was seen to be the cause. The potential for delay was seen to arise from the
entitlement of a party to seek 2 further medical assassment -

on the grounds of the deterioration of the injury or additiongt relevant information about the

infury’

“ MAAS 2008/09 internal Staff Revlew at 65
- 5.53(1)
5621
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245, The right has reportedly been exercised but with little supporting evidente provided by both
claimants and insurers to Justify it. The effect has been to delay the further processing and
finalisation of matters at CARS, This is 2 camman cause of delay in tribunats and similar systems
interacting with medical assessment panels or other types of expert panals.

746. The accepted approaches to control these delays are designed to shift process control from
parties with no interest in pursuing deadlines to the tribunal, so that process powers may be
exercised to control timetines.'® These approaches include:

a screening applications for further assessments making sure the reguisite supporting
information 1s included,
s rmaking further assessments avaitable only with the agreement of the ratevant tribunal,

+ making further assessments available only on the volition of the tribunal member or, in this
situation the assessor.

347. Both ¢ourts and assessors currently have significant process contra! powers and could
appropriately control the damand for additional assessments. section 62 should be amended so
that onfy a court or an assessor is empowered to refer @ matter for a further assessment,
whether of the decision-maker’s own yolitian or an the application of a party.

MAS, CARS and the Workers Compensaticn Commisslon

- Keypoints

«  CARS and MAS roles overlap in some CircUmstances. Better rale clarification ang training may
assist s well as integration of MAS with the Workers Compensation Commission

248. Proposals for a more multidisciplinary approach both within and between MAS and CARS have
also been raised. Suggestions have included medical training for CARS assessors, CARS assessors
sitting in on MAS determinations [2nd vice varsa] and MAS 355€55005 sitting in on CARS
determinations invelving issues such as physiologleal impairment.

4%, Another contention raised with the review was that CARS rather than MAS shou'ld be assessing
whether treatment s reasonabte and necessary in the circumstances, especially in relation to
gratuitous domestic assistance and future needs given the complexities of the taw in thase
areas.

s50. These matters are outside the scope of this teview; however the lssue and the structural
solutlons are common. In seme situations medical trlbunals are established; in others, specialist

W e g discussion of the principles far reducing delays and supporiing reszarch in The Timellness Project Coiober 2013
published by Ausiratian Centra for Justice Innowvation ACI] MOHASH LMMVERSITY
hrlp:ffwww.law.monash.edu.auf:entresjaci'rfpm]ectsftimellnessﬁndex.htmi

COS0WVE TESTING STAXEHDADER T8
TRANSFORMATION MAKAGEMENT SE RVICES COMCERNS



Maotor Accident Authorlty of Hew South Wales CARS REVIEW
May 2011 - Felruary 2014

panels advise tribunals or as in this case, medical opinions are binding and careful clarification
between medical 2nd evidentiary matters is made. In others again, qualified gatekeepers such as
CARS assessors craft medical questions for medical assessors and thelr opinian is binding.

251, The President and Registrar of the Workers Compensation Commission {(WCC) suggested that
consideration should be given to integrating the services of the WCC's approved medical
specialists with those of the MAA's medical assessors. This and the matter above should be
considered with any reassessment of the role of CARS, MAAS and MAS.

AT ITHETHIACHNME 3 3

In order to reduce delays In finalising matters, 5.62 should be amended to provide that any further
medicol ussessment shoufd be at the direction of the court or an assessar, or with the leave of the court
or an assessor on applicotion,

¥ 2022 réforms to workers compensation arrangements in NSW hava emphasised sarly Interye ntion and
management of disputed claims and a mova away fram formal processes. Two new officas, the WorkCover
mdependant Reviaw Office and the fndependent Legal Assistance and Review Service [ILARS) have been
astablished. Both mre indepandent of WorkCover and of the Workers Compensation Commission. {Mota:
WaorkCovermanages and is accountable through its fund for claims so acts through insurar agents. It is penceived by
workérs te be making dacisions necessitating fully indapendent claimant ndvisory bodlas, This is unlike MAA which
simply regulates s privatety unde rwritten schema and hws no financial interest In individual decisions made by
CARS, Leglsfativeindependanca, howavar for CARS |5 stl|l provided subject ta Chapter 7 discussad halow.)

¥ WIRGC acts similarly to an Cmbudsman looking at insurér procadures and complaints but can only do so after
intamnal review by the Insurer and after a medits raviaw by the WorkCover Authority (now managed by MAS in the
MAAL Medical assessments sre to be binding. WIRGD can onty [nvestigate and make ‘non-binding’
recommandations for specified action to be taken by the insurer or the warker.&

¥ ILARS will raceive and determine applications for legal funding {similarly to Legal Ald] for matters in the W< and
orly ‘spproved legal service providers™ will be engaged, WIRG wifl ensure early take-up of lagal assistance to collact
and collate information so disputes may be quickly resobved.

= ThaWOC ne lenger determines disputes about work capacity dacisions and costs orders may no longer be made
thus reducing disputation and legal costs.™

Weoa hittp.f ferwew weorkeoved niw.gov.autformspublications{publication 5/ Bocumentsfwe-disp ute-resplution-3958. pdf

COSOLVE TESTING STAKEHQLOER fL
TRARSFORMATION MARAGEMENRT SERYVICES CONCERNS



Motor Accident Authority of New South Wales CARS REVIEW
May 2011 — February 2014

Pre-Cars Assessments — Division 1A

252, Stakeholders were concerned that Division 1A processes are onerous, creating costs for both
claimants and insurers, enabling opportunities for legalistic and adversarial behavior and most
descriptively they were ‘byzantine’. Despite these concerns, the processes are resulting in
increased pre-CARS settlements, shorter delays and lower costs. At the same time the CARS
option may have had prompted greater lawyer involvement so that the pre-Cars assessment
process may be effectively navigated. This can be seen below with increases in the represented
group (purple) after 1 October 2008 balanced by decreasing CARS settled payments (light blue).

Figure 23: Legal payments by settlement stage - 2006/07 to 2009/10
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253. The concerns that the process may be too onerous hinge on the efficiency of the insurers and
claimants in collecting information, arranging events and in negotiating according to ‘model
litigant’ principles. Deadlines require that offers must be made within 1 month of the claimant’s
injuries stabilising (as agreed by the parties or assessed by MAS) or within 2 months of the
claimant providing all relevant particulars (whichever is the later).

254. Delays and inefficiencies that mean these deadlines are not met are inevitable, if the process is
not managed or if there are no incentives to cooperate. The key feature of Division 1A is that it
leaves the process to the parties to implement in each individual case. If their interests are not
aligned the cooperation that this requires may not be readily forthcoming unless there is some
prescriptive regulatory guidance, supervision by a regulatory official or other incentive.

o In 2012, the PCA undertook an analysis of all Division 1A matters filed with CARS and found that applications for
dismissal because parties had not complied with deadlines were the same as under the previous less onerous
system, indicating that a lack of timeliness was not necessarily the reason for non-compliance with Division 1A
The main reason dismissals were sought after Division 1A attempts was that the claimant's information or
‘particulars’ were insufficient for the insurer to make an offer within the timelines. This raised 2 variety of concerns
aver whether the insurer could make such an offer. Some insurers were over-represented in these applications
indicating confusion on the part of one or two insurers rather than a problem with the provision. The PCA
recommended that CARS decisions on dismissal applications be published to provide clarity to insurers on the
practical interpretation of Division 2A and for the MAA to proscribe new forms to streamline both offers and
statements of particulars. Similar powers to courts to waive timelines were also proposed. These reforms with the
exception of the latter are now underway.

COSOLVE TESTING STAXEHOLDER 78
TRANSFORMATION MANAGEMENT SERVICES CONCERNS



Motor Accidenl Aulhority of New South Wales CARS REVIEW
May 201t - Fehruary 2014

A closer look at approach and structure

255. CARS operates similarly to many tribunals in Austrzlia. They are less formal, adopting methods
of operation that that are quite different to those accepted as standard ln the Australian count
system. The ‘Inquisitorial’ approach that is commenly used is based on a Eurogean justice model
and while accepted as a legitimate means of arriving at a fair and equitable outcome, is
unfamiliar to many stakeholders,

256, Partly bacause of this, CARS assessments generate 2 fdegrea of criticism that amount to real
concerns with the system and a set of zpprehensions that arise from unfamillarity. Various
stakeholders ralsed these contarns as 2 basis for reforming CARS.

Case appraisal and decislon-making

 Keypoints

*  Assessors should take a more stringent approach to eatablishing the sources of critical evidence.
Insurers shoukd recognise that the low-cost nature of CARS requires non-adversarial informality.
However, more transparency around saurces of information used by assessors 15 required, ss
afready nated by the Supreme Court.

*  Legal practitioners are still perceived to act in an adversarlal way, countering the benefits of
delay reduction and cost effecthveness of the inquisitorial approach envisaged by the legislation.

inquisitorial approach used by CARS

257, CARS uses an inquisitorial rather than adversarial approach when conducting hearings, settling
claims and assessing exemption applications. This appreach borrows from processes used n low
cost tribunals in Australiz and |5 underpinned by the MAA Claims Assessment Guldelinas. *™ The
Ohfects of CARS contzined in the Guidelines require assessors:

o assess cloims and disputes fairly ond according to the substontial merits of the applicotion
with os little formality and technicality as is practicable and minimising the cost to the parties
{1.14.2}

The Guidelines also give detailed directional power over proceedings.

The Assessor sholl determine the way in which an assessment is to praceed and may:
16.8.1 decide the elements of o cfoim on which oro! evidence or orol argument may be
submitted;

¥ cop note 115 above
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258,

259,

260,

261,

62,

16.8.2 direct thot evidance or argument be presented In writing;

16.8.3 direct thot submissions be presented in writing,

16.8.4 determine whether gn Assessment Conference Is necessary and the time and place for
any Assessment Conference that is to be held;

16.8.5 determine whether any other conference is necessary; ond

15.8.6 direct the number and/or type of witriesses who can give evidence ot the conference.

The legislation also sets out the legitimate basis for departing from the more famifiar adversarial
model:

» 5104 (5) of the MAC Act enables an assessor to proceed to a decision if they are satisfied that
sufficient information has been supplied, effectively enabling proceedings to be truncated.

» Section 105 (4) also gives assessor power to obtain advice which could be advice from
spurces other than the traditional sources In an adversarial process where the adjudicator is
limited to information brought by the parties.

An Inguisitorial approach is defined as a decision-maker having— ‘2 role in questioning
witnesses, in declding what evidence is to be collected and presented, and in conducting
investigations”.’

The approach is the standard judicial practice In Europe and is a recent adjunct assoctated with
refatively new tribunals in Australia. It replaces the traditional British adversarial approach
where partias present their side of the case and test the evidence put by the other side. The
advantage of the inquisitorial approach 15 that it removes the costs and delay associated with
unnecessary leading of sorme evidence. Instead, a gualified expert adjudicator identifies the
relevant evidence and ensures that it is heard and subsequeatly tested before making a
decision.

Inquisitorial approaches are criticised in Australia because of the differences to the prevailing
adversarial legal culture used In the courts and governed by long-standing and well-known rules
of evidence. Tha legislation that establishes tribunals with this approach often dees not clearly
spell out the proactive nature of the role and can bring processes like CARS into confiict with
advocates where the legal cultural preference is to test evidence from an adversarial position

Stakeholders echoed these concerns and raised others including confusion experienced by
claimants and regular users of CARS. Assessors are seen to change roles from Facllitation n
teleconferances to conciliation or mediation technigues in conferences and then may exercise
investigative questioning with final decision-making at the end of the process.

W 5ee generally dnformation about 1he law in NSW
http:/ furvww legatanswers.sLnsw.gov. aufguidesfhot_topicsfausiralian_legsl_systemfolher_Influences.htm! accessed
Cecember 2013

¥ padford, M & Creyke R, inquisieral Processes in Austealion Tribuopts Australlan Institute of Judicial Administration 2006,
pi4 http:f forww. aija.org-aufonline/Pub%20no 79, pdf accessed Decamber 2013
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263,

264,

Claimants may be concernad about having said toe much under a misapprehension of
informality only to find that their comments may have been taken into account against them
later. Some schemes overcome this by splitting the roles of assessors and mediators while
athers rely on the skills of the decision-maker to be very clezr about the process and to obtzin
the trust of the parties over how It will proceed,

CARS gssessors are cléar that they must gain the trust of the parties. They do this by ensuring
that the parties are ‘heard and taken seriqusly, while striking a balance between formality and
infarmality’. They described their approach as follows:

There 15 a debate about whether CARS is inguisiterial or adversariat ar whether it should be more
inquisiterial pr more adversarial, There is also debate about whether CARS assessments should include
some form of medlation or whather there should be mare arbitration. It most be remembered that
there are 30 CARS assessors and whilst the basic model of assessment /s the same there are 30
individuals undertaking this wark in a flexible environment all with thelr own personal expedence and
backgrounds. Barristers who are part time CARS assessors are used to the adversarial nature of the
courts and may bring that experience to the CARS assessment. Solicitors who are part time CARS
assessars with tralning and experience In mediation may bring that experience with them, It should
also be remembered that not all cleims are the same. Straightforward claims lend themsselves more to
an assessment where the assessor might make attempts to conciliate them, More complicated claims
may réquire an inguisiterial approach. Claims where there gre significant credit issues may need to
proceed in a more formal court or arbitration-like manner. One of the best features recegnized by all
of the assessors is the flexibllity of the assessrmeant process and its shility to atcommaodate the variety
in assessors and the variety of claims,

Whilst CARS provides a less stressful experience for claimants due ta its fack of formality, it is accepted
that ¢laimants generally like seme degree of formality and CARS sssessars acknowledge an sssessment
is an important day for them. Clairrants {and nsurers] must see that they are being Ustened to and
their matter is being taken seriously. 1t is felt the CARS process has achieved the right balance between
more formal court case and informal processes, OF all the assessors spoken to during the preparation
of these submissions (noting that almast all work in both the CARS and court systems) noat one of them
agreed with the suggestion that CARS has become too court-like. Some CARS assessors have observed
that some members of the legal profession act in a very adversarial manner, "™

Evidence-bosed decisions end procedurol fairness

265,

CARS stakeholders had further issues with the inquisitorial approach. lnsurers were concerned
that its use in CARS enabled assessors to avoid rmaking ‘evidence-based’ decisions. This is
because CARS assessors intervene in the hearing process to question clalmants and insurers
rather than allowing representatives 1o present their own tase and to be guestioned by the
other party, 2ll of whith takes time. Insurers have rightly or wrongly claimed that this amounts
to a breach of natural justice as:

¢ points that they felt should have been made by representatives are interrupted and missed

L1 .
CARS assessors submission
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» decisions are based on assumptions that are not clear from the infarenation provided to the
hearing and assessars may take advice themselves from unknown sources about the case

s Claimants and othar witnesses are questioned directly by the assessor and answers are not
tested in cross-axamination.

266. The tenslons between legistative intent to achieve low costs with more targeted evidence
testing processes and the needs of litigants have been described as an issue for all tribunals in
Australta. The Australasian Institute of Judicial Administration {AUA] reported:

Tribuna's have heen set up with the functions and powers to be [nvestigative bodies. They should be
encouraged to exercise those powers particularly when more than ong party at 3 hearing, when ane or
other party is not represented, or when eritical evidence has not been provided to the tribunal. At
present, the adaptlon of a more actlve role by tribunal members is inhibited by lack of resources and
by concerns that taking such an approeach will amount to a breach of natural justice. These deficiencies
in the resources of tribunal shoufd be acknowledged ang remedied in order to reflect better the
priginal intention behind tribunals’ intended mode of operation for these cases in which a more
investigative zpproach is appropriate, and to take account of the High Court's recognition of a duty of
inquiry In Applicant Veal

267. As supgested by the AlJA, the solution may ba to put a greater onus on assessers to segk critical
evidence. This would mean higher-level skills for assessors and further training, together with
more communication to CARS users about the process. Insurers shouwld also ke consulted on
how the guldelines might be reviewed to better identify “critical evidence’. Assessors do have
power under the legislation to sesk advice for their own purposes; however, they should be
more transparent about the process that they are undertaking and the materials that they are
relying on.

Afternative Dispute Resolution approaches and standards

768. Qutside of the inquisitorial role, CARS assessors exercise standard ADR technigues including:
mediation [Facilitating settlements reached between the parties), concifiation (making
recommendations for settlement} and arbitration {deciding settlements with the agreement of
the parties]. They may also move between each of these approaches depending on the
clrcumstances.

265, Assessors have different skill-sets to achleve and cutcome vsing any ot all of these technigues
and as noted above some will rely maore on mediation approaches and othars on arbitration.
This spread of approaches is common to any group of dispute resolution practitioners working
privately, or to those in an institutional setting with legislative powers.'”  Professional
standards govern these organisations incorporating the ethics and practices necessary for
impartiality, confidentiality and process transparency. Mational standards developed in the last
5 years now apply. Assessors now all hold national mediation accreditation under recent

1% narelte Badford and Rolin Creyke, Inquisitarial Processes in Australian Tribungls, Australasian Institute of ludizial
Adminlstration, Repart Number 79 [2006)
W e gengrally, Boulle, L Medlalion: Prirciples, Process, Practice, Sydney: LexisMexis, 2005
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guidelines set by the Mediation Standards Board of Australia'™. There is also considerable
industry exgertise in managing the competing rofes of arbitrater and mediator In institutional
settings which is a now a routine part of mediator tralning for practitioners in statutory roles.'™

270. CARS assessers support further education about the professional standards expected with the
new accreditation guidelines as well as more training in ADR for both assessors and regular
participants at CARS hearings, The user training would assist in clarifying the processes
undertzken by assessors and open opportunities for finding acceptable methods to be used by
all mediators and arbitraters to address grocedura! fairness concerns.

271. It is also important as noted in the previous chapter that claimants are surveyed so that
identified parceptions of assessor's practices and those of insurers and legal representatives are
dealt with in any such tralning,

Consistency In declslon-making
272. The assessors’ Code of Conduct requires the following:

7.4 A Claims Assessor should ensure wherever possible that decisions are consistent with Arewigus
decisions and practice netes isswed by CARS and provide detalled reasons where they are not
followed.

273.  The current training and education provided to assessors does not Include unpublished court
decisions, or general statistics on the range of assessment awards and trends from the body of
assessor decisions,

274, Assessors advised they followed decisions of the courts for guldance on awards in terms of
‘quantum’. From the perspective of administering the Nabilities of the scheme this presents a
challenpe:

* The objects of the MAA act {2A) require decision makers like CARS Assessors and Judges to
canslder the impact of their decisions on .. keeping the costs of the scherne within
regsonable bounds...” and that *...the premium poal from which each insurer pavs cloims
consists ot any given time of a finite omount of money...'. They may only do this in the
presence of Information or submissions that would allow them to consider the impact an the
scheme of a decision in the case befare them.

hat Rttpfferww. msb.org.auf accassed December 2013
™ cag com menlary on the imporiance of the opening statements and signaling transitfons in Bryson, David {1949) "Whan
wearing different hats: suggestions for ADR practice,” A0R Bulletin: Vol. 1: No. 10, Articls 1.

Available at: hitp:/fepublications bond.edu. aufadrivoliflss 101
http-ffepublications bond, edu.aufcgifviewcontent.caizarticle=104B&context=adr accessed December 2013
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s Courts may not be advised of the impact on the scheme of judicial decislons although they
may take ‘judicial notice’ of contemporary public sources of information and in an extension
of this concept other judicial information,**

s Court decisions are also refatively rare and decide the most complex hard fought matters and
would be expected to produce high awards that estzblish precedent.

275. It ey assist assessors if they are also provided with information, simitar te Seatencing Advisory
Council material in order to produce 3 body of decisipns that fall within ranges regarded by all
participants of the CTP scheme and the wider community as fair and acceptable, The
information would need to be independently analysed and screened before publication, and in
this form could alse serve as a source for judicial notice.

Reasons for decisions

776, Training on decision-writing and ¢lear and defensible reasoning is cemmon to all judicial and
quasi-judicial bodies and should be further implemented for CARS assessors.

R A T

Reguiar cioimant surveys shoufd be conducted thot Include polling users’ views about the dispute
resolution methods used in CARS processes, including tefeconferencing and the assessrent heoring.

[t R R

The MAA should give consfderation te sponsoring the develapment af o MAC Act-specific ADR
educotionc! program open to assessors, fegol practitioners ond insurer representatives.

.?"-[-:;HHH l‘[”iit’*]li‘!}n . ' T - B

Considerotion should be given to initiclly encoureging and then obliging, legol proctitioners and insurer
representatives who engage with CARS to receive formal training, and accreditation in ADR pracesses
{perhaps s port of the maintenance of their professionaf qualifications.

o CARS is now an active member of tha Council of Austratasinn Tribuna's which has developed rescurces in all of the
Issuas outlingd above with competency standards & practice manvals in line with the Internatiena! Framework of
Tribunat Excellenca™™

2 coe for example material produced by The Sentencing Advisory Counch of Victoria hitpi/fsentencingeouncibvic gov.auf
Bgas wiww.coal.gov.au
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Cuatlty in detision-making

' Keypoint

*  Arange of well-proven mechanisms exist in fegislation te ensure quality in decision-making -
Guidelines and manuals

277. Individual assessors make independent decisions without interference as specified by the
legistation. The legislation also specifies that assessors complete a “.. brief statement ... setting
out the ... reasons for the assessment’ ™

278. The quality of decisions is a function of legal knowledge, experience and skills of assessars as
well as recruitment and of ongeing prefessional training.  Stakeholder concerns about
consistency n assessor decisions ang the credibility of those decisions arise in part from: the
quality of the reasoning in decisions, the communication of decisions and frem the conduct of
assessors in conferences.

279.  The mechanisms for maintaining and intervening to improve quality are built into the leglslation
and in¢lude;

* Principal Claims Assessor [PCA) powers of control and direction

* MAAissued Claims Assessment Guidelines with the status of regulations and which may only
be issued after consultation with stakeholders identified In the legislation.

*  PCA powers over the allacation of elzims to individual assessors
The PCA powers of controf and direction over assessors

280. With the exception of prohibiting Influence in favour of one of the parties over Individual
assessment decisions, the legislation givas ‘control and direction’ of assessors to the PCAYMA
The legislation alse includes provision far trainlng and enables assessors to obtain advice to
ensure consistent application of the provisians of the Act and other relevant matters. !

281. The manner in which this power is implemented will Influenca the quality and standard of
decision-making and case appraisal.  The PCA exercises this power as follows:

» APerformance Management Manualis in preparation and plans are in place for a
comprehensive performance managemeant framework including competencies, peer review
and measures of quality.

M section B4[5) MAC Act
"™ gaction 105 MAC Act
™ see above at 5,113 sus ICH
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« Thea MAA, at the direction of the Deputy General Managar, has prepared material and
undertaken performance measurement activities, However, the PCA is not consistently

Involved in these initiatives, has no avallable resources to conduct them and does not take
responsibility for them,

» The PCA does review Supreme Court cases where assessors are the subject of judicial
scrutiny. She initiates conferences and training with assessors to develop consistent
practices. External consultants are called In on occasion to assist assessers with guality in
terms of their activities. A recruitment review process has been conducted. These initiatives
are seen as succassful by the PCA

MAA Clolms Assessment Guldelines

The legislation makes provision for {laims Assessment Guidelines to be produced and published
by the MAA with the same status as regulation. The last verslon came into operatian an 11 July
2008 and 4 September 2009."*

Thesa Suidelines are alse intended to gulde Clalms Assessors as to the manner in which 2n assessment
is to be canducted.

CARS objects within these Guidelines are cited as follows:

The objects of CARS In desling with claims and disputes in connection with clalms referred are:

1.14.1 1o provide a timely, fair and cost effective system for the assessment of claims under the Motor
Accidents Compensation Act 1999 that is accessible, transparent, independent and professianal;

1.14.2 to assess clalms and disputes faidy end according to the substantial merits of the application
with as |ittle formality and technicality as [5 practicable and minimising the cost to the parties;

1.14.3 to ensure the quality and consistency of CARS decislon making;

1.14.4 to make appropriate use of the knowledge and expecience of CARS Assessors; and

1.14.5 to establish and maintain effective communication and liaispn with stakeholders concerning the
rale of CARS.

The Guidelines alse canvass how claims assessments are to be allotated to assessors. This is
directly relevant to ensuring that the skills and experience of the individual assessors match the
circumstances of the claim and that quality standards are maintained.

¥ httpsfweaw, iaa. s gov-au/default.aspxtéenu| D=170 accessed Dacember 2013
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The allocation of matters to assessors

Key points

The PCA does not exercise all of the powers assigned to ihe position under the legislation and is
not resourced to exercise the full complement of PCA powers and legislative respansibilities.
This leaves CARs open to problems that the legislators were seeking to avald, Including less
stringent control over the quality of decision-making.

The docket allpcation system used by CARS with assessors undertaking all tasks in managing
cases hag process control advantages; however, there are efficiency advantages in adopting
expanded roles for case managers in supporting assessors,

285, The Principal Claims Assessor {PCA] has the followlng roles and function under the Aotor
Accidents Compensation Act 1993:

994 Princlpal Claims Assessor

{1]) The Minister is to appolnt a person who is an Australian lawyer as Principa) Claims Assessor,

{2} The Principal Claims Assessor has and may exarclse all the funcions of a claims assessor under this
Act.

{2A) The Principal Claims Assessor is, in the exercise of his or her functions, subject to the general
direction and control of the Chlef Executive Officer. However, the provisions of section 105 {2}-{]-(5}
apply to the Principal Claims Assessor in the same way as they apply to a claims assessor,

(3} The Princlpal Claims Assessor can delegate to any claims assessor any of the Princlpal Claims
Assessor's functions under this Act, except this power of delegation,

286.  Additlonal powers include:

*

*

ower 1o issue summonses te appear on any issue that the PCA so determines (5.102)
power 1o exempt claims from the CARS process116 {s.52)(s. 108}

arrangements (allocations) as to which clalms assessor will assess individual claims [5.93)
correction of assessor certificates and other documentary errors [5.94)

determination of applications for reinstatement of claims older than three years [s.858)

the giving of general directions to assessors an the running of conferences {s.104).

287, Powers simifar to those in 593 that enable the PCA to allocate which specific case will be heard
by which specific assessor, are found in most tribunals and courts, The thinking behind this
power s to avoi¢ any perception that allocations are made for any reason other than

Thiz style of legislalive gateway to the court Is similar to powers |n other jurisdictions — see ‘genuine dispite’ grovisions of

the Warkplace fnjury Management and Workers Compensation Act 1998 [s.- SectiondB),, Conciliators may refer cases to 2
caurtif they determine that there is a ‘genulne disputa’. That decision may be 'revoked ‘by another conciliator ora
Commissioner of 1he Weskers Compensation Commission [s.97.
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288,

289,

290,

speciallsation or availability. I the functlon 15 to be delegated as also envisaged by the
legislation, it is to be delegated to ancther assessor.,

The Guldelines require the PCA te make allocations based on:

‘the nature of the matter, the availzbility of the assessar, the experience of the assessor, the location
most convenient to the parties and CARS for the assessment to take place and any other relevant
infurmation’.

In tribunals, the allocation of ¢ases is used as a tool to develop skills and specialisations within
the membership of the tribunal.

The MAA has initiated other best practice approachas intluding the docket method of allocation
also supparted with some qualifications by stakeheolders,

Docket method of allocating cases

291,

292,

293,

The MAA uses a standard ‘docket’ method of allocating cases. Docket systems, most farmausly in
the Federal Court of Australia with the ‘rocket docket’, are effective in cutting delay. They work
by immediatety appointing a supervising judge to 2 newly started case and having preparation
for the hearing managed closely by that same judge. Parties undertake the discussions that they
might otherwise have had at the door of the court much earller in the process. The judge
scrutinises their preparation to ensure that they assemble all the relevant information. Fewer
cases reach the courtroom. The Judge is able to execcise authority in removing blocks to
obtaining information and in speeding preparation for the hearing.

In a similar way In CARS, rather than cases being handed to an assessor on the day of the
hearing, the assessor will have spent some time on the file before the hearing. including a
teleconference and other interactions with both parties,

Stakeholders offered general support for docket management and assessors reported that it is
cost-effective. They do the preparatory work on the file, rather than administrative officers and
this cuts duplication. The alternative, which would Involve an intermediary case officer or
information officer, may be apparently less efficlent but would mean that a lower paid officer
was undertaking activities that may not be an efficient use of expensive assassor time.

RN I EA R

The CARS docket system shaufd be retoined with appropriote changes to support PCA control of
streaming, ond more sophisticated referral of cases.
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integroting CARS success with quality management approaches across CARS

294,

295.

296.

The lessons learned fram a team-based approach align with experience in the insurance industry
generally and in other dispute resolution services. Teams organise to process batches of cases
with a team leader enswrlng timellnes are managed and quality maintained. In dispute
resolution services and in the absence of a docket system, thase officers take a similar role to
those in CMS. They act more proactively to ensure the parties are ready, and have collected, and
exchanged infarmation relevant to the case, They support assessors and may wark for two or
three of them. These officers do not take cases themsehves. In effect, the resources are pooled,
and supervised by team leaders and |ed by decision-rnakers.

In tribenals and courts, registry-based oversight by a judiclal officer is a routine feature,
particularly for process decisions as opposed to decisions in hearings that might affect people’s
livelihood. In quality management terms, an approach that builds in high-cost rather than low-
cost rescurces at the beginning of a transaction process is more efficlent and effectiva. For
tribunals, courts, legal practices and Insurance offices, this vsvally means lawyers or senior
officers zre available to review decisions and assist in getting it right at the time the process
decision is made, rather than rectifying It later.

The success from using these approaches in the CARS envirenment would seem to indicate
potential for replication outside exemptions.

Alizcation using trioging approaches

207,

The PCA indlcated support for the introduction of intake officers or senlor case management
officers. Such officers tould prepare matters more fully for assessors, including undertaking
‘differentiated case management’, screening and streaming’ or “triaging’, under the supervision
of an assessar.  Appropriate tasks were suggested and include the following:

—identify procedural issues {such as lateness, due search and enguiry, etc.), ensure those 1ssres are
ready, atternpt mediation or conciliation of them ang then refer those [55ues 10 external assessors
for assessment;

— ideatify labltity issues and atlempt mediation or conciliation of those;

~ tansider issues of mandatory exemption andfor discretianary exemption;

—identify and attempt to resclve by conclliation or medlation) 'medical' disputes;

—deal with issues about the validity of the application (time limits)

—identify gther jssves associated with the quantum of the clalm and attempt to resclve those {by
conciliation or mediation). This could be where the daim ¢ould be “differentiated” ang
recommendations made in respect of allocation - [f there is golng to be differential case
management, e.g. ‘This is 5 clairn that involves a significant issue of causatian and where the
estimates of the parties vary enormously — it s recommended that three ¢laims assessors be
appolnted to hear this elaim. ™

11r

Submisston PCA 28 Februgry 2011
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Governance of CARS

Key paints

298.

0%

300.

The status accorded to CARS and to the PCA in the tegislation, is not as transparent to
stakeholders as similar roles in the NSW public sector. This may lead to potential credibility
447139

Equally, the scherne has an opportunity under the legislation to take advantage of reporting
information grovided by the PCA,

The PCA would henefit from greater acocuntability In terms of budget and better recognition to
suppaort its specific role in the CTP scheme. This role is to act as a scheme gatekegper attracting
a wider range of pressures than ordirarity seen in tribunal roles,

The relationship between the Chief Executive CHicer and the Principal Claims Assessor is as
already noted above!

{2A} The Principsl Clzlms Assessor is, in the exercise of his or her functions, subject to the general
direction and control of the Chief Executive Officer. However, the provisions of section 105 {2)-[5)
apply to the Principal Clairns Assessor in the same wey as they apply ta & clalms assessor,

The provisions were reviewed by the Parliament in 2009, together with other structural changes
under the Public Sector Act, and small changes clarified the lines of accountability. The changes
made clear that the decision-making roles of the PCA and of claims assessors were not subject in
any way to direction by the General Manager {now the Chief Executive Officer of the SRWSD), of
the MAA or his staff."**

Several options are available ta the MAA to ensure that the PCA is perceived as independent as
envisaged by the legiskation. These include;

» approval of the CARS budget by the Minister
» annual reporting by the PCA to the oversighting hoard of the MAA

o Sinte Avgust of 2012, the MadA is part of the Safety Retum to Werk and Support Division Beard {(SRWSD) and its
hoard presides over WorkCover, MAA, and othar compansation agencies in the NSYW government.

301

Reporting covers emerging trends in cases and issues in the legislation and case law that may
need scrutiny. The information is provided for scheme management purposes and is another
source of Informatien. Reporting not only adds to the perception of independence, it is also

W cee paper prepared by Cameron Player, Depuly Geaeral Manager, MAA Reglstrar MAS 8 CARS, Motor Accidents Updale
Recent Leglsiotive Reforms and the expanded scope of the CTP scheme, 15 Febroary 2011
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one of the major strategic advantages of an administratively- based dispute resclution

mechanism,?

PLCA Tenure

Joz.

303.

304.

303.

The PCA is appointed by the Minister for & period of seven years and mmay be removed at any
time by the Minister without cause.™ Despite the 2009 legislation restating independence from
the MAA, the tenuous tenure may be seen to lessen the credibility of the role, although sirilar
provisions are to be seen in other schemes.

The PCA has cbserved that the role is limited in other aspects:

— The PCA has no capacity to mowve assessors as might be found in other tribunals.

= In terms of the compensation tribunals In New South Wales, the PCA §s [n a position of lower
independence and status compared with the Weorkers Compensation Commissian [WCC), The
WL operates independently; the President has control ever resources and reports directly to
the Minister. The constraints on the PCA limits the status and consequeatial authority of the
PCA over assessors and stakeholders, in particulsr those that alse interact with the Warkers
Compensation CoOmmission.

— The PCA may be seen as an ‘arm of the insurer.” Despite MAA being 2 regulator in contrast to
WaorkCover which contracts insurer, claimants perceive them to be gimilar. This reduces the
perception of Independence for the role of the PCA,

— I addition, the PCA has limited quality contro! over the 150 MAS assessors. Thls creates
delay issues and case finalisation [ssues for CARS as well as reputational ssues.™

Governance issues were externally reviewed in 2009 against ‘good corporate governance’
principles.’*® The 2009 Governance Report did ncte that the PCA did not have to be at arm's
tength from the MAA becavse the MAA is itself the regulator of the insurers. However, some
distancing was recommended. Tentative proposals included:

» better defined and publicly documented role descriptions
» ministerial reporting
» cammunication pretocols that emphasise regular reporting on the part ef the PCA to senior

monagement af the MAA as per the legislation — rather than the role belng subject to
direction.

More recently a determination by the WSW Gowvernment's Statutory and Other Offices
Remuneration Tribunal {SCORT) responsible for the salaries of statutory appointments and
judges found that the PCA's responsibilities and function were similar to the heads of other
tribunals.  SCORT made the chservation that this was the first time the PCA role had come

See Page 57

12 otor Accidents Compensation Regulation 2005 — Reg 16H is a transitional provision and should be looked at for
completenass,
1 pea submission te the Review

" e¥connor Marsden, Raview of structured pnd Governence issves Surrourtding the Authority's Stotulory Pasilion of Principal
Claims Assessor November 2009, Motor Accident Autharity
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hetfore tha tribunal. It could be concluded fram this that within the NSW public service the PCA
15 a statutory role with accountabilities and responsibilities fer CARS rather than an
administrative functionary.

The PCA role In the broader scheme

308,

307,

308.

Arguably, the PCA rale has a greater impact than envisaged in either the Governance or SOORT
repert. The expectation from stakeholders is that there will be consistency in assessor decision-
making. This is Important because trends in assessor decisions influgnce the claims decisions
and settlement actions of hundreds of clalms officers and ¢laimants. Pricing risk in the scheme
tnay be materially affected. This is why consistency is a key concern of stakehelders and why the
PCA has given a very high priority to training and guidefines for assessors.

In gverseeing the competency of assessors, the PCA s locking to upgrade decision-making skills,
improve the specialist technical knowledge necessary for grounding decisions and, most
impartantly, provide feedback and guldance on individual approaches. The PCA plays @ pivotal
role in the viability of the motor accidants scheme.

The other part of the PCA role is in having sole responsibility for dealing with exemptions. In
effect, the rale Is the gatekeeper to the higher courts. This places significant pressure on the '
role. A string of poor decisions opening CARS to administrative challenge may be enough to cast
the validity of decisions and the legitimacy of the scheme in question. I this were to happen, all
cases currently finalised by CARS or settled by CARS would go to the public court system and
costs would increase by over $100m [see chapter 3).

The PCA role compared with other simifor roles

305,

310

In motor accident schemes in Australia there does not seem to be an equlvalent to the assessor
or grincipal assessor role of the PCA role in CARS. Similar roles exist that undertake the
following:

+ review officers who preside over informal conferences between insurer and claimant
representatives and who have recommendation powers

» court-annexed megiators who have facilitation powers

s District Court judges who have powers to determine matters,

In workars compensation, senior conciliation officers have similar powers to the PCA in respect
of conciliators and are generally found in no-fault schemes. They preside over statutory benefit
disputes as opposed to the assessment of damages awards or of lability. Conciliators, similarly
to assestors, run infarmal processes and facilitate discussions. They differ In making
recemmendations for settlement that the parties may or may not choose to take. In limited
circumstances, full-time concilistors may make determinations that are the eguivalent of an
exemption. The senior concillation officer is the point of appeal for these determinations.
Similarly to the CARS PCA, the senior concillation officer generally takes a policy position that
original decisions will be upheld unless there are exceptional cTreumstances. Guidelines are
published setting out these circumstances,
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311, The Productivity Commissfon has proposed a similar role for long-term disability claims
determination to that of the PCA, but within an indepandent statutory authority. Fallowing a
review of the avallable dispute mechanisms in Australia, including CARS, this mode! was
preferred for the new National Disahility Insurance Scheme. (NDiS), 2

HECOM AN A HAT A

The PCA should exercise greater kudget control over CARS. This role is essential to stipport the brooder
recommendations for indepandent exercise of decision-m oking powers, appropriate, timely controf of
resources ond the efficient operation of the registration and case management processes,

Greoter autonomy for CARS or WCC Integration

312.  The examination of the role of the PCA and of Case Management Services above suggests that
CARS needs greater autonomy to enhance its standing and effectiveness in meeting its ariginal
objectives.

312, The conclusion of the Review Ts that CARS should:

+ have 15 own dedicated reglstry and registrar

* be the first body to which all unresobved claims are referred, and at the earliest time {the
pelnt at which a dispute crystallises: as socon as insurer's offer under .82 in response 1o a
cfaimant’s 5.85 particulars has been rejected by the chalmant)

* have resources required to meet increased responsibilfties

* hawva greater control over the formulation and expenditure of its budget (a modeal may be for
the PCA to set a budget for approval by the Minister that can then be audited and subject to
apprapriate accountability arrangements. Expenditure decisions would be a matter for the
PCA within the agreed budget)

» have reporting responsibllities both to the MAA, {through the General Manager, the Board
and the Motor Accidents Council) and the Minister.

314. A complete alternative could be to attach CARS to the Workers Compensation Commission
{WCC) as a division or stand-alone tribunal under the umbrella of the Cormmission. This would
mean that CARS would continue to perform the functions it has with the same assessors and
PCA under the legislation. The sections of the legislation that give MAA line reparting
responsibilities over CARS would be removed, CARS would come within the ‘judicial’ supervision
of the WCC, with the interposition of 2 Judicial ‘president’ 20 hear appeals over exgmptlons.
Administrative, case management and other functions would all be run through the WCC, The
budget arrangements would be managed in the same way that the WCC currently negotiates
budget with WorkCover, except that the negotiation would be with the MAA,

" See generally Froductivity Commissian, Disability Report stnote 23
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The Warkers Compensation Commlsslon view

315,

316,

In New Scuth Wales there is a movement towards the consolidation of compensation
jurisdictions. The Workers Compensation Comission view is that the current sharing of some
services by CARS and tha WCC: hearing rooms, IT ang other managerial support services, is
appropriate and valuable,

On the other hand, for there to be a common poel of full-time arbitrators and assessors would
mean the loss of speciallst expertise of WCC arbitrators and CARS assessors respactively. For this
reason, a rationalsation of WCC arbitrators and CARS assessors would not be supported by the
wiCC,

# The recent reforms ta the Workers Compensation Commission suggest that these options would need te be
revisited only after the impact of the reforms s known and if consolldatlon was considered at all. Subject to those
qualifications, t is noted that super tribunals cam monly operate with distinct lists 2nd amalgamation into a pool

may not banecessary. The Issue of the desirability of arbitrators or part-time assessors 15 8 separate fssue and may
ba addressad with tentinuing appalntment arrangements.

Communlicating CARS degisions

= Keypoints . Lo

«  Greater use of published precedents wili reduce friction costs and guide petter decision-making.
An example of one such channel of communicationis the case bank of CARS precedents
proposed by the Law and Justice Committee of Parliament.

317. A strategic function of CARS is to reduce the level of disputation in the scheme by providing high

guality information to insurers and other participants. The information provides relevant
feedback to prevent repeated errors, to improve the quality of applications to CARS and to lift
information preparation standards in Division 1A processes. It may alsa inform the expectations
of claimants. The types and sources of infermation that should be avallable include the
following:

s Court produced legal precedents
+ Assessars may develop ‘options’ or precedents for settling similar cases
« insurers may produce claims handling standards

« The MAA may assist with clalmant guidance information

Precedents ond feedback loops within the scheme

318. Precedents in CARS should be documented as claims are settled so the influence of precedent iz

specific rather than misrepresented via misinformation or other less credible channals, The
parliamentary inquiries into CARS have all identified the potentlal for new decisions to set
precedents and to have a more immediate and significant case management impact than would
a new precedent in the traditional court or tribunal system. The 2dded advantage for Insurers
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and others in the scheme is that feedback from decisions should shape the primary decisions by
insurers.

318. In the sbsenca of a controlled precedent mechanlsm, opportunities arise for excessive friction
costs. These {rictian costs can take the form of legal firms obtaining referrals where claimants’
primary need is for information or insurers negotiating lesser awards with uninformed
consumers, which in turn leads new clients to lawyers offering superior negotiated outcomes.
Alternatively, extra frictlon takes the form of repeating errors with ne remedial action in either
claims handling standards or settlements. The result is more complexity, higher legal costs,
defays and more disputes, '

320. Collected precedent data provides additiona! insights into efficiency and effectiveness, as well as
influencing claimant exgectations and behaviour, Specifically:

» the financial impact of precedent-setting cases an scheme viability

* the range of awards available for standard Injury types and consequential impacts on
claimants

* commen disputes and commen errors matle by some legal representatives or claims officers
{ made available to all legal representatives in anonymised form)

s fikely lagal cests for clalmants by Injuryfclaim type

» internally available ‘preventative’ information about claims handling practices that lead to
unnecessary disputes. {feedback from CARS to insurers in 3 regular reparting format)

* settlement data fram the increasing population of pre-CARS and pre-court settlements

s infermation about chaimants’ experience throughout both CARS and the cowrt process
provided regularly to all participants in the scheme.

Reporting CARS caseload trends for scheme management

321. Most importantly, there should be regular instituted reporting by the Principal Clalms Assassor
to the Motor Accidents Authority Board. This will enable the Board to have direct information
about immediate issues within the scheme that may have later Impacts on green slips such as
emerging spates of claims or insurer ¢faims decision trends.

= The Safaty, Return to Work and Support Divislon and Board (SRWSD) commanced on 1 August 2012 and replaces
the MAA Board. Reporting ta the SRWSD and Board is proposad.

HECHN TSR HMNY S B

The MAA should establish amd manage oword-setting information and feedbock mechanisms between
CARS, insurers and other stakeholders to ensure the odoption of lessons from precedent cases inta focal
cfaims decision-making and to reduce work ond disputes.

W cpe prraviows reviews of the Law & Justice Committae of the N5W Parllament
https: ffwww padlament.nsw.gov.aufProd/Padmentfeommitiee. nsf0fEEEARBE DACBZFFAECAIS7BE 20019807%
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HSCTHTITHRTICIR AT 2 A

The PCA should provide regufar structured reports to the MAA board on the performonce af insurers

agoinst standords of cloims decfsfon-making evidenced in CARS, as wefl as reparting on experience
relevant to scheme vioblfity and risk.
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Assessor performance

323. The performance of CARS assessors attracted comment from stakeholders with concerns over
how complaints are managed and the extent and perceived prevalence of the only ather avenue
of redress, Supreme Court challenges. Both were examined to provide a perspective ¢n how
well CARS |s performing. The appointment process of assessors was also reviewed,

Complaint handling

. Key paints

*+  CARShas a relatively high superior court challenge rate yet is suocessful in most cases

*  Complaints about the behaviour of assessors are outside of the MAA capacity to decide and
should be dealt with by competent external bod|es,

*  Formal complaints are rare

Adequacy of reascns

324, Insurers have raised with the MAA thelr concerns over the quality of reasaning in particular
cases, as well as over perceived inconsistencies and anamalies in relation to a number of
assessments. During the review consultation process, anomalous decisfons were also raised by
both insurers and defendant lawyers as illustrations in support of these concerns.

32s.  Charges of inconsistency and of deficits in the reasoning behind decisions are raised about all
courts and tribunals, The recent Productivity Commission’s Draft Report Disebility Core ond
Suppart is relevant:

ludicigl interpretation of labitity, particularly judiclal assessment and zpplication of the principles of
canbributery negligence, proximity, causality and foreseeable risk, is unpredictable. Many see the
Tottary' nature of the comman law 25 one of its key weaknesses, generating dissatisfzction among
toth claimants and defendants. The high rate of out-of-court settlements, in part, indicates an
aversion of both sldes te the inherent risks of going to trial, with settlement amgunts broadly
reflecting the expected risks and benefits of a court hearing. '

The calculation of damages also lacks clarity in some areas, such as accounting for gratuitous care,
with the faw in Australia not settled sbout the way particuler heads of damages are quantified, with
different case historles and methodological approaches holding precedent across [urisdictions. These
judicial risks are  key motivation behind the use of madiation betwean the Injured party and insurers
1a rezch setthement priar to a court hearing,m

¥ ol 2, February 2011 at 15.4
¥ i
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326. Misgivings over areas of assessors' performance have prompted insurers to urge a range of

an.

328,

detailed measures to govern the work of assessors. This approach is not favoured.

While it is legitimate and in the public interest for stakeholders, service providers and user
groups to call courts and tribunals to general account, it is not apprepriate for them to prescribe
or even propose detailed performance management systems. CARS is and should be treated as
an Independent tribunal dispensing justice In a specialist are2. Its' status as an independent and
largely self-regulating tribunal under the law, needs to be increased 1o reassure claimants that
they will be treated independently.

Conflicts of interest, and certainly perceptions of conflict of interest, may arise where the
persans who preside also practice in the same forum. On the other haad, it s also evident that
the modal of CARS assessors as a body of part-time assessars drawn from the practitioner pool
has functioned as 2 source of assessor expertise.”’

Supreme Court challenges

2%

a30.

331,

. As insurers are required 1o accept CARS assessments, proceedings In the Supreme Court fer a
review of the law rather than on merit are the only form of challenge A claimant may
challenge a CARS assessment an thelr own risk in the District Court (or on the law). Under 5.151,
a claimant is liahle to pay the insurer's legal costs if the amount of court-awarded damages does
not improve an the assessment amaount.

Data provided by CARS shows that since 1939, the Supreme Court has set aside only 17% of
CARS assessor decisions.

¥able 8: Supreme Court outcomes — CARS assessments

CARS assessment related appeals to the Supreme Court 1999 to 2H1 - Qutcomes

29 finallsed Supreme Court procesdings
15 CARS upheld,
9 settlements

5 setaside.

Of those decisions where CARS was upheld, challenges to:

« exemption declslons have resulted in seven deacisions baing upheld and five settlements,

« the quantum of the assessmant only (where procedural fairness breaches may have been
alleged) have resulted in three decisions being upheld, four decislons being set aside and
three settlements and

17

And largaly for this very reason, the arbltrators ina closely aliled tribunal, the Warkers Compensalion Commlssion of
NSW, when engaged on a part-time basis (the principal form of engagement fram 2002 until rriig-2010), were not
permitted to appear as legal represantatives in the Commission.
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33z,

333

334,

» interlocutory decisions have resulted in five decisions being upheld, one decision being set
aside and one settlement.

Supreme Court matters have increased in the fast two years for the Motor Accident Authority
and for CARS.

An analysis was conducted of all MAA cases in the Supreme Court in 2009 and 2010 {finalised
and not yet finallsed). This showed that:

a 34 related to the MAS and 14 to CARS.

» CARS declsion were upheld in nine cases, ane did not relate to either the PCA's or any
assassor's performance and

» CARS decisions were set aside in four (two on the basis of jurisdictional error, ane for an
error of law concerning gratuitous assistance and one for grocedural unfalrmess).

While the dats needs to be treated with caution, (actuarial analysis shows 32 cases over the past
ten years have refected assessments and gone on to a final court judgement)®®, court activity at
this level i relatively low. However, it i3 still significant in terms of the credibllity of CARS.
Insurer lawyers in particular saw it as a weakness. These concerns and the concerns of insurers
should be taken into account and further work done with current and new 3ssessors to ensure
that legal reasoning and an appreciation of precedent are paramount. The concerns also
indicate that the credibility and reputation of CARS and the PCA need attention by MAA.

R T TH WA W A

CARS gssessors should receive training in @ range of oreas essentiol to the professianal ond expeditious
controf of ADR coses. The training shoufd integrote with ongoing prafessional development offered by
refevant professional organisotions for people exercising decision-moking rofes in judicial or quasi-

Jjudicial forums. This training shoutd fnclude recognition of precedents ond the creotion of

documentation estobifishing cfear and defensible recsontng for the precedent.

Y bata supplied by actuaries Taylor Fry, subject to disclalmers
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Complolnts obout process ond behaviaur

335

336,

3.

338.

CARS assessors are seldam the subject of fermal complaints abaut behaviour. According to the
Motor Accidents Assessment Service [MAAS) complaints register, the MAA recelved 22
complaints in the 12 months to October 2010 but only une related to CARS. The MAA annual
report of 2009710 recorded 62 camplalnts In respect of insurer conduct.

Complaints about CARS however are an issue the MAA 1s unable to satisfactorily address. The
General Managar of the MAA and other managers of the MAA have no technical expertise to
determine complaints against decision-makers In personal injury claims.  Medical Assessment
Service {MAS) camplaints are also problematic — there is no technically competent place to
handle complaints about MAS matters. Both are subject to court review and scrutiny, however
very few complainants will have a capacity to run such cases.

As with normal management practice and in commen with other similar schemes, initizlly a
complaint about behaviour or process should be subject to examination by the ‘senior manager’
in this case the PCA. Findings would thena flow through to assessment and inform training needs.
External examinaticn by an independent body is appropriate where internal review does not
satisfactority resolve a complaint.

Unresoived, formal complaints could be referred to either the NSW Ombudsman for matters
refating to administrative issues or to the NSW Judicial Commission for poor conduct in the
caurse of conferences or assessments. In either zase, complaints could ba handled outside of
the MAA and by competent camplaint handlers with expertise in the field,
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Appolntment of CARS assessors

1 Key pui'nts

+  CARSassessors are selected for their expertise in the field. Stakeholders agree that expertise is
important for the role.

= Thirty CARS ascessors are part-time,

*  The ratic of plaintiff lavyers to defendant lawyers is 2 to 1.

+  Individuzl assessors averaging only eight declsions ayear are less likely to be practiced declsion
writers.

Recruitment of assessors

335. CARS assessors are appointed pursuant to 5.99 of the Act. They must be persons who, in the
FRFL]

apinien of the MAA, are ‘suitably qualified to ba claims assessors’.
340. There are currently 30 CARS part-time assessors, and their Terms of Engagement require them
te make:

"Genercl Assessments - determining lability, contributory negligence, and the amount or
value of a claim for domages and costs under Section 94 of the Act” and “Special Assessments
- determining proceduraf claim disputes between a cfaimont and an insurer under Section 96
of the Act™.

341, Two full-time assessors generally performing exemption-related work also assist assessors.

342. CARS assessors are appointed for three-year terms, and their status is that of an independent
contractor rather than employee.”® Thelr terms of appointment require: accessibility for work,
timeliness, accuracy, attendance at up to two thirds of training days offered by the PCA as we!l
as compulsery training, quality [monitored by a peer review program) and to respond to
complaints. CARS also has a Code of Conduct which must be followed.™?

343. The profile of the CARS assessors pool is as follows:

® LCARS assessors are selected for expertise in personal injury law and metar aceident
comgensatian law in particular, with a preference for those that have experience in litigation
work In the field.

a  About twe thirds of the assessors have a plaintiff background or current practice and arsund
one third a defendant background or practice.™ More claimant firms and lawyers apply for

99

"™ Clause 1.7 of the current Terms of Engogesrent

™ eoe hittpe £ v maa nsw.gov.av/defauft.aspx?denul =228 accessed December 2013
Wy rough and ready estimate provided by Lhie Pringipal Claims Assesser
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assessor posts than do insurer firms and lawyers, Defendant lawyars report the
remuneration and quality of work is not as attractive and may ratse conflicts given the
smaller number of insurers avaitable as clients to defendant firms,

+ CARS appointees are part-time. The policy behind this is to ensure a farger pool,
contemporary expertise, a measure of independence fram the MAA as well the potential for

lower than market remuneration, Assessors effectively cross-subsidise the role through
continued private practice as motor scclgent compensation law practitioners.

Collupsing the pool

a44. The review conclusion is that the geals of reducing conflicts of Interest and enhancing
performance management, consistency, accountability and fairness within CARS would best be
promoted by providing for the appolntment of a nucleus of full-time, dedicated assessors, while
retaining a smaller pool of part-tima assessors for flexibility.

345,  With a core of the equivalent of four to six full-time assessors, a numbaer of objectives wou'ld be
achieved:

* A higher degree of appropriate information-sharing and knowledge transter would be
facilitated, which in turn would promote greater consistency in decision-making.

s The PCA's exemption workload could be taken on by other equally skilled and tenured
aE5e550Ts

» Where sensitivities over perception of partiality or conflict of interest weve in issue —
particularly in regional centres, full-time assessors could be assigned to the claims concerned.

» Part-time or sessional assessors could continue to play an imgortant rele, including that ot
providing ongoing practitioner insights inte the accumulating body of assessment decislons.

345, Full-time assessors may also be available for MAA Initistives in considering dispute management
protocols. Sessional assessors should also be available, Similarly to other courts and tribunals,
sessional assessors, either appointed fram existing or retired assessors would:

v bring credibility to CARS if retained on professional reputation
¢ provide coalface expertise into decision-making and ongoing assessor egucation
s respond to fluctuations in the caseload from time to time
+ perform regional wark where appropriate {assuming perceptions of confllct of interest are
adeguately addressed).
The appolntment process

347. Currently, assessors are appointed by the MAA on the basis that they are “suitably qualified to
be claims assassors’.

348. Given that the profile of the CARS assessors is a source of concern and criticlsm and that the
legitimacy of CARS is central, it is suggested that in future assessor appointments should be
made against public criteria accepted by stakeholders. The ¢riterla should be the subject of
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consultation with the members of the Motor Accidents Council (MAC) and the Council should
have an opportunity to make 2 formal input.

¥ The MAC no longer exlsts, In lieu, stakaholder reprasantatives should be consulted,

H ARG THTIE T HERLITNY N

Assessor oppointments should be made I terms of criteria and a process fnto which the stakeholders
have had on opportunity to moke a formol input.

TN TI N S M A LN AN

The trolning and education of CARS assessors should be extendead to regulor information sharing and
presentations on the quanta of assessments being made on off the major heads of damages both by
CARS and other persanal infury tribunals and caurt.

TN TR O 2 S

CARS decisions should be published, with due regord te personal privacy concerns,

E T TH IR IATHNT £ A0

A nucleus of about six full-time or major-tirme CARS assessors who no longer practise in motor accident
fuwr fand ideally not personal injury low either] should be appointed.

TR ST PRI L NS

Confirm the engagement of full-time assessors os independent decision-makers through Ministerial
cppoiniment.,
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Options for cutting green slip costs

340,

There are options available to address the pressure on green slip premiums, scheme efficiency
and outcomes, which many of the other CTP schemes have used successfully elsewhere, It is
clear that any options suggested by stakeholders, need to be considered from an overall systers
perspective.  Minor changes are likely to have unintended consequences, If both immediate
Impacts and later flow-on effects are not considerad. Simlfarly, superficially small changes may
have significant impacts. With these qualifiers, common design principles behind successful
schames are shown to impact on premium costs by cutting the friction costs and delays
associated with dispute resclution. These principles were used to guide recommendatlons and
are set out below together with a targeted set of suggested reforms.

Best practice expectatlons

350

asl.

352,

The key measure of success, in refation to individuzl CTP claims, is that within a viable scheme,
injured people receive a larger proportion of the beaefit dollar.  Less of the premium dallar
should be diverted to fund schemea processes or to be consumed by legal and associated
medico-lagal costs. For beneficiaries, stakeholders and other participants, red-tape activity
needs to be low; understanding of benefits structures high and satisfaction with treatment
throughout the process should be very high. Decision reviews by superior courts should be rare.

173

In poorly designed systerns, friction costs will be much higher, legal involvement will b2 at high
levels, multiple medical reviews and delays will be commen, and fewer peogle will reconnect
quickly into the community at the same level they were before the accideat. In these systems
there are likely to be more cases Involving review on the faw.

Best practice in dispute system design Is aimed af delivering:

s fewer disputed claims, expressed as a proportion of the numbers of claims

+ speedier dispute resolution at every stage, exprassed as the incidence of variation from pre-
set standards of acceptable delay

» anearly raturn of Injured people to full or optimum participation in work and the
community.

+ less legal involvament, expressed as a proportion of disputed claims attracting legal costs and
lower lepal costs per claim

» lower friction costs or costs around the ¢lzim that divert money from the settlement
payment to the injured person

M The cenceptual framewark explaining the research behing these principles isin Annexure 3 to this review.
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Principles to defiver falrness, Umeliness, consistency, and cost-effectiveness
353. Research into different compensation schemes ang dispute resslution systems has identified a
series of principles that are evident in better performing systems.

Table 5: PrincIples of Best Fra :ti:em,m

Desizgn princples applied by better g dispute systems In compensation schemes

1  High-quality cammunication by claimants in the early contacts with the scheme reduces the likelihood of 3
dispute.

2 Recognition exists that early Interventions ¢an change the course, Cost and heneficiary satisfaction of
disputed claims - conflicts are not intractable interactions that must inevitably be determined by an end
decision-raker.

3  Human behavigural patterns may be worked with to achieve better sutcomes, and alternative dispute
resolution (ADR) methods are one of several approaches. Imposed decisions should be a last resort inanly a
very small proportion of matters. Mast disputes can either be prevented or resolved by a series of
preliminary options provided by the compensation scheme. These are in order of application after the
injury:

- extensive education about entitlements and expectations of daims processes o the point that
cultural knowledge reflects how the schermne works

- navigation assistance and advisory services
self-help options

- assisted negotiztions by informed representatives

- technital autheritative advice or early nectral evaluation

- facilitated resolutions, including madiation [ADR}

- recommended autcomes by an suthorised third party {conciliation)

- binding cutcames by a third party by agreement {arbitratian)
binding outcemes imposed by a third party {adjudication).

4 Parties are more (ikely to settle a matter if they have all the relevant infarmation and have exchanged and
absorbed that infarmation prier to informal and formal exchanges.

5  Allinfarmatien should be provided to them, not just selected informatian that rmay be retalned o gaming
PUTODSES.

* £ee generally www.transformation.com. au/publications

ns ‘spedific reforms have led to requirements for pre-litigation disclosure, raze eanfergncing gelar to 1he commencement af

procesdings, exchange of offers, active use of costorders 1o encourage early acceptance of reasanatle offers and use of scale

or fixed cost models lor charging. The mast obvious beneflts of early

resolution and reduced delays Include:

» increased efficiency through a reduction In lagal transactions costs

» shorter and less stressful litigation process for claimants and earller attempts b mitlgate pecrmranant injury and olher
injury-related losses

+  parly Investigation of the facts {mutual evidence disclosure and third-party subpoenzs), befare recollections became
“murky.”

Froguciivity Commission Draft Report Disability Core and Support, Vol 2, February 2011 at 15.13
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led by better performing dispute systems In com n:atinn schemes

14

11

12

i1

14

15
16

17
i8

13

Courts and dispote resalution arganisations should supervise information coltection and exchange and
should offer pre-emptive authoritative evaluation services in cases where discovery processes are likely to
be inefficient gr not preportionate to the value of the claim,

Quality management principles apply - appropriately qualified professionals should review claims early and
screen and stream to any of the resolution mechanisms. Cases shauld not be allowed ta pragress without
supervision by the dispute resolution arganisation. This supervision must be streamlined with scope far
individual review and mostly relying on system rules and systematised technology processes.

incentives and disincentives for better behaviours should be identiied at every step inthe process and
reagjusted approprigtely. For example, front-end loading of discovery processes should be rewarded with
costs scales that reflect the work at that point rather than higher eosts rewards for activity later in the
process — typically in @ Ccowrt. Given space, lawyers and other service providers will inevitably drive
processes ta the points of highast return for them, and those points must be functianal for the systerm as a
whale,

Tasks thraughout the process should be assigned to the best equipped and properly qualified personnel to
fuli| those tasks and in the most efficient arder — far example, evidential testing should be concluded
befare technical advice can usefully be applied to the reselution of the dispute; atherwise the effart is likely
to be wasted.

Delays Belween steps i1 the process shou'd not be allowed, avoid ‘refreshers’ or rewor of previous work
for any Wransaction, Timing of these transactions needs to be managed according to 'standards’ and a
concentration of activity achiaved using cost and convenience incentives and disincentives.

Reducing the need for legal activity at the court end of the process is balanced with increased vse of legal
skills to delermine the most relevant infermation far reselution early in the il of the disputed claim, This
cubts unnecessary disputation activity.

Mavigation skills shawld not be confused with legal skills and should not be paid st the same rate by a
scherme. If lower cost navigation skills are not available then legal firms will step into the vacuum,
particularly if there is a market for legal costs harvesting,

Lump sums in 2 benefits structure will attract legal market activity particularly in no-win no-fee costs
ervironments whera receipt of part of the lump sum offers an incentive for market activity; and more so
where an existing tegal industry in the same sphere is operating. 50, if such an industry is present,
management of the legal market and how it operates should be a facus of the scheme administrators,

Decislon-makers or gatekeepers to benefits are the major pressere points in dispute resolution
organisations and should be within the 'shadow of 2 court’ or under the supervision of a judicial &ficer to
offset political and gdministrative law challenges. This pressure on gatekeepers increases where lump sums
are availabla,

Referral to alternative dispute resclution shoutd be compulsery or bypassing will increase,

Dispute resclution organisations must be transparent and regularly communicate with stakehalders -
preferably with thair own statistical and media units. The media exposure sheuld be handled with care to
ensure that it is aot seen to overstep the perceived roles of attached government deparments.

Dispute resolution arganisations need 1 be seen to be independent.

fiegular surveys of users are important and should be published ~ participants should have high levels of
satisfaction in the process and should feel that they have been heard and that the process was fair,
regardless of the outcome.

There should be a focus on dispute prevention by assisting elaimants in respect of their needs fiest and
fights later, thus avoiding litigious positipning, defayed rehabilitation while court marters are in grogress
and cansequential delayed participation in the community.

COSOLVE

DPTIQHS FOR CUTTING 106

THANSFCAMATION MANAGEMENT SERWVICES GREEN SLIe COSTS



Malor Accident Authority of New South Wales CARS REVIEW
May 2011 - February 2014

The dispute steps and targeted areas for improvement

334, For CARS and the MAA, while many of the above principles are in operation, several
Imprevements would reduce disputes. Within the constraints of a ‘favlt-based’ scheme with
lump sum awards, “friction costs’ may be better managed to ensure CARS is more sustainakle.

355. The focus neads to be on:

* taking control of the cases reaching the District Court flabelled a5 “court other’ in section 3)
and settling them very quickly to ensure that unnecessary costs are not ¢reated

» belter servicing injured read-users in terms of high quality early contacts, navigation services
and education about benefits. This is useful for insurers as well as ¢laimants to reduce
disputed claims

* better enfarcement of early information exchange Division 1A

+ better management of the series of transactions leading inte and throwgh CARS.

356.  Best practice schemes use a series of legislative ang regulatory devices 1o manage Incentives
and disincentives that ensure early exchange of Informatlon, prevent most disputes and cut
friction costs. Those that are directly relevant to CARS and the MAA and that are not curcently
present are set out below as follows.

v Navigation services - navigatlon services to the website, brochures and the Claims Advisory
Service that lead into CARS may usefully be expanded.

= Gatekeeper functions - gatekeeper functisns include screening cases to ensure infarmation
exchange and preliminary conferencing has occurred as well as differentiated case
management tc divert cases immediately to court or to manage the case transfers betwean
the MAS and CARS,

* Unrepresented claimants award review - Oversight function to validate settlements far
unrepresented claimants a5 recommended above,

Detuailed process reform

-

*  There is scope to simplify, accelerate and rationalise several areas of tha claims handling process

357. Figure 24 below shows the current claims pathway and settlemant options. Tracking the steps
agalnst best practice systems suggests areas for simplification, accelerztion and rationalisation.
Suggestions were also prompted in many cases by proposals made in the submissions ta the
review,
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Figure 24: MAA CTP NSW Motor accidents claim flow by legislative reference
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the clalm form

358. Several service providers have submitted that the claim form is too lengthy to serve the basic
function of alerting an insurer to an accident and in addition to allow medical intervention,
other interim support measures and further trigger enquiries. The simple terms of the Accident
Notification Form for accident compensation up to 55,000 are preferable and should be
adopted,

Deadline for moking a claim

359.

several insurers submitted that solicitors acting for injured persons would wait until close to the

six-month s.72 deadline before submitting a claim. Whatever the reason for this, the effect is
that the insurers concerned cannot take steps to introduce the most appropriate medical
services as close to the date of accident as possible, and the claims process itself is then delayed
at the outset.
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3a0.

Insurers have asked for a shorter deadline to expedite matters. The proposal is supported by the
review, but In conjunction with other measures:

*  5.72 should be amended to read that ‘A claim must be made as soon as pessible zfter the
relevant date for the cfaim but in any event within 4 months after the refevant date’,

* Fresh measures should be adopted to facilitate the early notification of clzims via hospitals
and docters rooms, accident reporting te the police and other information channels,

* Any late notifications should be visited by a 5% reduction in the amount of any regulated or
agreed |ega! costs if it is found that a fegal representativa was respansible for the delay,

» Any claim brought later than 12 months after the relevant date should reguire a full and
satlsfactory explanation for the delay before being allowed.

5. 85A porticolors

361,

362,

363,

All claims should require subhmission of a full 5. 85 particulars form even if an application for
exemption is anticipated,

For exemptlon cases, the requirements for 5.85 should be aligned as far as possible with the
requlrements for the Distrlct Court’s statement of tlaim, to avold or reduce the need for rework,

Unless subsumed under the larger case management gystems overhaul recommended belaw, all
unresolved claims, including those eligible for exemgtion, should be subject to an early formal
claims settlement exchange, either in the form of Divislon 1A or some substitute.

Admitting and then denying Nabliity

364. In order to provide for bonz fide changed circumstances and settlement prospects, <.81 should
be amended to allow insurers to deny liability if good cause is shown, even after an initial notice
admitting liability, Penalties should apply for abuse of this facility.

365. In order to curb abuse of process and delay, 5.62 should ke amended by the deletion of 5.62 [1)
(a}, meaning that referral for further medical assessments should be with leave of the District
Court or a CARS assessor only.

Division 1A

366. Many submissions were critical of the Introduction of Division 1A with its comgpulsory
conferencing, exchange of documentation and post-conference offers. The key complaints were
that the procedures were overly prescriptive and a part duglication of the requirements of 5.854,
and the CARS application.

367. Frocedures were said to introduce unnecessary formality to a claimant-Insurer interaction,
which needs to be informal if it is to be mest productive.

368. Division 1A is necessary as a default position, but further reform will address the issues with the

Intreduction of & more flexible case management system, as putiined below,
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Time limits for the initiation of CARS proceedings

3s9.

EF3

371

372.

while court proceedings must commendce within three years of the date of accident, there is
currently no time limit for bringing a matter to CARS. if a claim relates to a matter not subject to
exemption, that claim may be brought to CARS and must be assessed even if the application is
made {many] years later.

A three-year limit on lodging @ matter with CARS would serve the Interests of Insurers in heing
able to conduct investigations and manage their portfolios without unreasonably curtailing the
rights of claimants.

In the interests of simplicity, the review recommends adopting the same period for CARS as the
court. It is noted that once a CARS certificate of exemption is awarded, the parties are granted
two months in which applications to court can be made - a provision that should ensure no
elaimant is caught out by hidden deadlines.

In order to oblige the timely resolution of all claims, it is recommended therefore that the MAC
Act be amended to provide that an application for a CARS assessment should be made within
three years of the accident to which the claim relates {lining vp with the time limit for court
proceedings, as provided for in 5.109). Any late application to CARS should require a full and
satisfactory application to proceed.

CARS assessments: binding on Insurers

ara,

M.

A number of service providers made submission that the provisian in 5.95 that makes CARS
assessments binding on insurers be overturaed. That would leave insurers, like claimants, frea to
proceed on to tourt for what is effectively a de nove hearing if they are dissatisfied with an
assessment.

The review does not suppart such a change. The asymmetry is warranted given the resources
open to insurers. Insurers are alse continuous players in the system, whereas injured parties are
one-time players with everything at stake in their single matter. Allowing insurers to challenge
assessments would open the scheme to more litigation, to the overzll detriment of the primary
fompulsory Third Party (CTP) scheme stakeholders and arguably even 1o the insurers
themselves.

The bosic MAA clafm form should be shortened and simplified ond the periods ond obfigations in
respect of the moking of claims should be changed.

section 72 should be emended to read that ‘A claim must be mode as soon as possible after the
refevant date for the claim but in ony event within 4 months ofter the refevan! date’,

Fresh measures should be adopted to focilitate the early notification of cfaims via hospitals and
doctors rooms, accident reporting to the police ond other information channels.
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*  Anylate notifications should be visited by o modest diminution in the amount of any
compensation thot may be assessed or awarded, pfus ¢ modest reduction of the regulated or
agreed legal costs if it Is found that o legal representative was responsible for the deloy.

Any clatm brought fater than 12 months after the relevant date should require a full and satisfactory
explanation for the defoy before being affowed.

RS T SR ETT S

Full 5.85 particufors shoutd be submitted in respect of alf claims, even if on opplication for exemption is
onticipoted.

EOEOR T IR H AT O.A S

The requivements for 5.85 should be oligned as for os possible with the requirements for the District
Courl's statement of cloirm.

RO I ITH AR T LN

Section 81 should be omended to alfow insurers on good cause shown 1o den v liability even after an
inftiol notice admitting it, to provide for bona fide changed circumstances and to moximise negotiating
fexibifity ond hence settlement prospects.

REC O T STRISTCHT 3 33

The MAC Act should be amended to provide thot an application for @ CARS ossessment should be made
within three years of the accident to which the claim relates.

Refining the clalms dispute resolution process

375. A fundamental component of best practice dispute resslution is control of the dispute process
by an agency or agencies Independent of the parties. This enables active case flow management
which has been shown to deliver lower legal costs, higher user satisfaction, earlier return to
participation in the community, earlier resolution and fewer contested claims. Improvements in
meeting CARS objectives and in resolving disputes without recourse te court controlled
processes will be made when greater process control is exerclsed by CARS and for court-related
disputes with the MAA or znother Independent group,

376. The review recommends that the MAA investigate the cost-effectiveness of the following
systemic improvements to move CARS to 2 best practice model. Specifically CARS should:

* become the prime body responsible for claims assessment and resolution and should hava
early and comprehansive responsibility for the case management of all unresclved disputes

» be the overseeing body for disputes at all stages of settlement and should engage in more
actlve, more searching and more flexible case management

* control when the circumstances of a case indicate that standard dispute resclution steps will
nat assist and that they should be dispensed with
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+ ensure greater emphasis is given to the early disclosure and sharing of all infermation
necessary to allow the parties to make an informed Judgement in relation te settiement and
allow case managers to treat the cases on their particular merits

* subject all unresolved cfaims to the settlement-promaoting benefits of alternative dispute
resolution (ADR)

» provide active assistance to the parties in the form of independent and exgert chairing,
neutral evaluation or mediation of settiernent meetings

» ensure representation of parties as advocates in dispute resolution should be by persens
who are at least a5 skillad in solving problems and reaching solutions as they are in the
technlques of conventional litigation and

= revise the steps in dispute resclution with a view to providing fewer rather than more steps
when compared to the status quo,

A proposed case management restruglure

377.

378,

ar.

380

381,

Presently, MAAS is the entry polnt for CARS applications, The process proposed is that as soon
as a claim becomes an unresolved dispute CARS must be notifled and from then on actively
mangge the matter.

Motification would oceur:

» after 5.85A particulars have baan supplied and either the insurer has denied liability under
5.B1 or the insurer’s s.84 offar has been rejected, or

s in any event if a claim has not been settled within two years and nine months 2fter the date
of the relevant accident.

Nothing should restrict the claimant and the insurer at any time from settling a claim
independently, and consideration should be given to providing a specific opportunity for this,
early-on and throughout the process.

A more comprehensive disclosure of particulars of a claim and the insurer response may be
necessary, The claim information must be sufficient for qualified and skilled CARS case
management officers under the supervision of an assessor to make sound initial assessments of
the nature and features of the incaming cases.

Case management officers under supervision of an assessor should then be empowered to
direct how cases should be managed further. Options should include:

+ that the parties be given scope on request or at the discretion of the case manager to settle
the matter Independently within a given period.

» that a matter be exempted and directed to court without any other events

s that an unresclved matter that meets the criteria for exemption should be the subject of 2
settlerment conference between the parties.

» that the conference should occur with or without supervision and with or without the need
for the production of further information
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= that a matter suitable for assessment proceed direct to a preliminary teleconference (as

currently provided for)

* that a matter suitable for assessment be the subject of a settlement conference.

382. Where medical disputes arise, case managers would refer them to the MAS,

383. Court matters should be comprehensively managed using Dispute Resolution Protocols.

Compeonents on Best Proctice customised for NSW

384. The model recommended is shown below in Figure 25. It draws from best practice approaches
in workers compensation and in CTP fault schemes as well as the above findings.

385. The model shows the functional components required to prevent and then manage a caseload
of disputed claims. Here, CARS would undertake the screening and streaming of cases, sending
cases back for statutory conferences or otherwise as described above. Dispute management
protocols would operate in tandem. The underlying principle of both would apply — that a
settlement conference must occur early rather than later with all relevant information.
Conferences under 5.89A would be clearly identified in this process and event certainty would

become the norm.

Figure 25: Proposed CARS case flow model adapting best practice components
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386. Quality management paths providing feedback should be established between all events back to
the insurers and to CARS assessors and to a new Dispute Management Unit."™

387. A new registry would undertake screening and streaming. A new advocacy service would
undertake navigation advice and a new dispute management unit would tightly manage new
dispute management protocols. The changes are discussed in more detail below.

388. The recommendations depend on greater autonomy for CARS, with greater resources, and
control over its budget, its own registry and its own registrar,

As soon as a claim becomes an unresolved dispute, (after 5.85A particulors have been supplied and
either the insurer hos denied liability under 5.81 or the insurer’s 5.84 offer has been rejected), and in
any event, if a claim has not been settled within two years and nine months ofter the date of the
relevant accident, CARS should be notified and take active management of the dispute.

All unresolved disputes notified to the relevant registry, including those eligible for exemption, should
be the subject of early and active case evaluation. Unless otherwise directed by the registrar or case
management officer, the parties should exchange relevant documents and other information and
engage one another in formal settlement discussions, either as provided by Division 1A or some
substitute process.

Recommendation36.

Cose management officers should be empowered (under assessor supervision) to direct that settlement
discussions be chaired or otherwise facilitated by an independent, expert person drawn from CARS or
another MAA body. One or more of the parties may olso request such ossistonce. The case
management officer should be empowered to direct further that:

= the poarties be given latitude on request or at the discretion of the cose monager to seltle the
matter independently within a given period through whotever exchanges they deem suitable
» g matter be exempted without further administrative action and proceed to court

» g matter suitable for assessment proceeds direct to a prefiminary conference (os currently
provided for)

« any unresolved matter likely to be exempted should go to o settlement conference with or without
supervision of an independent chairperson, mediator or neutral case evaluator, and with or
without the need for the production of further information

»  a matter suitable for assessment be the subject of a settlement conference between the parties,
with or without supervision in the form of a chairperson, mediator or neutral cese evaluator, and
with or without the need for the production of further information.

13 con www.transformation.com.au/publications for background and explanation of the research supporting this approach.
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ARECHTTIMBTIC A THMT- 3 R

Depending on progress made with the further resoureing of CARS, consideration should be given to
expanding the furlfsdiction of CARS to include categories of claims currently exempted from CARS
assessments,

HRETHN A TWIR YIS 3 5

The MAA should adopt o comprehensive model of coseload management, including new functions,
dispute manogement protocels ond differentiated case management,

About claimant advocacy services

388,

350,

3491,

392

343.

394

Advocacy services are services grovided to litigants in person, usually through tegal aid
arrangements. Advocates are not necessarily legally qualified and in some jurisdictions are
called ‘para-legals’.

Services of this type are provided in New Zealand by the Accident Compensaticn Commission
{ACC) for injured clalmants and are reported as successful. The ACC funds the equivalent of
cltizens advice bureaus t¢ advise claimants.

ACC advocates are trained and acceredited by ACC ang work fram these bureaus. The ACC has a
very low rate of disputes in comparison to Australian schemes, and since its service was
established the number of spurious ¢laims has dropped. The unexpected benefit far the ACC has
teen that advocates screen out claims without merit. Advocates are able to provide one-gn-ona
advice to peoplz involved in accidents and are able to give tailored information on navigating
the scheme and the beneflts available.

The "screening-out’ benefit compares with comments made by lawyers during the stakeholder
workshops that they also screen out clalmants. In fact, one explanation for the lower awards
received by unrepresented claimants i5 that they have already gone to lawyers and been
relected as clients because their ¢laims lacked merit; a factor reflected later in fower awards.

The ACC appreach may provide the following uniform advantages to NSW claimants:

+ allunrepresented claimants would be better advised rather than just those lucky enough to
find a lawyer or to meet legal cost benefit criteria

= more unmeritorious ctzimants may ba screaned cut
= mare legitimate ¢lalims are likely to be lodged

» the MAA would have & better ogportunity to deliver education and information about
scheme benefits to those directly affected and using direct methods of communication.

Similar advocacy services are available through Legal Aid in New Sauth Wales for veterans with
compensation claims. Associations with memberships of returned service personnel also provide
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such services. All are subject to accreditation and training arrangements from the Department of
Veterans' Affairs.” In New South Wales, the Legal Aid scheme is partially no-fault but the extent
of legal involvement is high. The issue is whether an advocacy service would reach
unrepresented claimants and even if it did so, whether it would be seen to be competent to deal
with the adversarial system and with legally represented insurers. Care would need to be taken
to in appropriately selecting and training advocates and with the manner of their introduction,

395. As seen in other schemes when new services are established, more claimants may emerge. This
should not be treated as a negative, since evaluation will establish the legitimacy of their claims
and a scheme that depended on legitimate claims never being presented because information is
kept from claimants has not been underwritten correctly.

396. Marketing of the advocacy function should be a function of the MAA claims advisory service.

397. The objective should be to ensure that there is widespread understanding, at least with doctors,
that such a service exists. This will require marketing materials and campaigns similar to those
run in other government programs.

398. Given the concerns raised by service providers over existing advertising restrictions, such
programs may raise new concerns. One way to deal with these would be to examine the
advantages of enabling advertising in certain circumstances.

399. Those circumnstances would be that the advertising would raise awareness of an injured
motorist’s right to make a claim as well as the options available to resolve claims disputes.
However, similar to some Canadian schemes, the advertising, usually by legal firms on their
websites, would not promote either legal advice or legal advocacy as a first step. It would need
to give clear messages and promote to potential claimants that such a service exists.

400. This option should be considered only following the envisaged further claimant survey studies.

R A T R T TR B Bt SN A A A R T R R L i RN IR i 0 7 Ty
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Under 5.121 of the MAC Act, the MAA should consider permitting advertising by service providers to the
extent that it raises the awareness of an injured motorist’s right to make a claim and of options for
resolving claim disputes ond does not promote either legal advice or legal advocacy as o first step. The

claimant survey results should inform the MAA’s consideration. If permitted the advertising should be
monitored aond adhere to strict guidelines.

" cee 1. http/fwww.legalaid.nsw.gov.aufaspfindex.aspipgid=469;
hittp:/feww, ranveteranswellare.asn.aufpagesfadvocates htm;
http:ffwww.legalaid.nsw.gov.aufaspfindes asp P prid=469

http:/fsubmari ralia.comfhealth.htm

COSOLVE OPTIONS FOR CUTTING 116
TRANSFORMATION MANAGEMENT SERVICES GREEN SLIP COSTS



Maotor Accident Aulhority of New South Wales CARS REVIEW
May 2011 - February 2014

Annexure list: CARS Review 2011

The following documents are contained in the annexure to the CARS Review 2011 Repaort.

1. Summary of Service Provider Issues and Responses Matrix
2. Service Pravider Submissions
{i) Allianz submission
(i Australian Lawyers Alliance submission
(i}  CARS Assessors submisslon
{iv]  CARS Assessment Team submission
{v}  Injury Compensation Committee of the Law Society of NSW Submission
{wll  Insurance Induvstry Submission on Assessor Variation
{vii} John Watts submission
{will} NRMA submission
{ix}  NSW Bar Associztion submission
fx] QBE submission
i}  Suncorg submission
fxii]  Zurich submission
3. Conceptual Framework
4. Taylor Fey 51 analysis Modelling of Superimposed Inflation within the NSW CTP Scheme, April 2011
5. Taylor Fry CARS Review PowerPoint Presentation February 2011
& Prof Sourdin User Perspectives of CARS - Interim Report for use in CARS Review, March 2611

7. CARS Review Terms of Reference
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