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A key issue for Australian regulators in the field of labour law is responding to new forms of
‘algorithmic management’ in the workplace — that is, the increasing use of Al tools to track and
manage employees and other workers.' Algorithmic management occurs in various contexts in
the world of work, including: using Al to assist in employment decisions around hiring,
promotion and termination/deactivation; new forms of control and surveillance of worker
activities; and unprecedented collection of workers’ data with significant implications for
workers’” autonomy and data privacy. While more commonly associated with low-paid and
precarious work, particularly in the gig economy, Al-enabled algorithmic management is relevant
to all kinds of work settings, including high-skilled and white-collar work.

Algorithmic management in the workplace therefore brings related reform implications in the
tields of anti-discrimination and privacy law for workers (see further in the Reg Lab and Allens
Hub Submission No 25 dated 20 October 2023). It also has additional and specific implications
for labour law, including in relation to the termination of employment (or ‘deactivation’ of
workers on gig apps), responding to risks of worker control, surveillance and work
intensification, and in relation to worker voice and collective bargaining.

1. ‘Robo-hiring and firing’; the rise of algorithmic management in key
HR/employment decisions and processes

Al is increasingly being used to manage processes and decision-making around hiring,
promoting, retaining and dismissing of employees and other workers — particularly in large
workplaces where there is a high volume of applicants. Examples of Al-assisted decision-making
include:

e Al-enabled screening of applicant resumes or other application materials (e.g. videos),
replacing manual scanning/reading;’
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e Using ‘bots’ to interview candidates;’
e ‘Contextual recruitment systems’ used to mine demographic data of job candidates;"

e Automated scoring systems in redundancy selection.’

Research indicates that these forms of algorithmic management can lead to insidious
discrimination by obscuring the built-in programming biases — for example, where qualified
candidates are filtered out of hiring due to their name, gender, disability, class, address etc.’

A key area of law reform is therefore explicitly requiring human oversight in employment
decisions around hiring, promotion and dismissal/deactivation where Al-augmented processes
are being used.” The recent EU Platform Directive, for example, introduces new requirements
that a person performing platform work cannot be fired or dismissed based a decision taken by
an algorithm or an automated decision-making system — with digital labour platforms now
required to have human oversight.®

2. Digital control, tracking and surveillance of workers and the implications for
workers’ privacy

Algorithmic management also raises issues regarding new forms of tracking and surveillance of
workers. Examples of Al-enabled digital surveillance include:

e New forms of workforce management through workflow algorithms and analytic tools’ —
used in, for example, making decisions regarding the granting annual leave, managing
staff absences, shift/roster scheduling, allocating workplace tasks etc;"

e Al-enabled tracking or monitoring of workers’ productivity — for example, via
monitoring use and responsiveness in email/instant messaging systems; monitoting
workers’ computer, web-browsing content and usage; webcam photos/recording;
tracking workers’ signing in and out of shifts/arrival at work etc;'!
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e Use of ‘wearables’ or other handheld devices (such as tablets) that can track worker
movement and location'. Similarly, the use of GPS systems that can monitor the
position and speed of trucks, vans, and delivery-rides and ride-sharing drivers;"

e Use of rating and review systems (particularly in the gig economy) that are then used to
sort and rank workers and their access to work opportunities;'*

e Business-sponsored wellness programs which use, for example, wearables that can track
employees’ fitness, stress, sleep, pregnancy status, lifestyle and so forth."

New forms of algorithmic management in the workplace therefore bring new risks and
considerations around worker privacy (including the tracking of workers’ physical and mental
health),'® can risk intensifying forms of managerial control and surveillance, and lead to the
intensification of work."’

Law reform in field of labour law therefore needs to consider and respond to these new risks
and introduce limits upon Al-enabled worker monitoring and data collection.'® This includes
increased transparency requirements around what worker data is collected by employers/
businesses, giving workers the right to request access to, contest or delete their data, and
prohibiting unreasonable and abusive forms of worker data collection without worker consent
(e.g. data collection outside of work hours, monitoring of private communications, monitoring
of workers’ private lives). For example, the National Employment Standards (NES) and Modern
Awards should be updated to reflect fundamental rights and protections around the use of Al in
the collection of worker data, and the Fair Work Commission’s Minimum Standard Otrders in
relation to employee-like workers should address Al This should be in conjunction with
strengthening existing worker rights and protections under the Fair Work Act 2009 (Cth) to
reflect the emergence of Al such as the right to disconnect, limits on maximum weekly working
hours etc.

3. Collective bargaining and worker voice, expanding role of the labour inspectorate
to include Al

As well introducing ‘top-down’ legislative reforms in the fields of privacy, anti-discrimination
and labour law (as briefly outlined and flagged above), there is a need to strengthen collective
labour rights (such as through collective bargaining and enterprise agreement making)."” This is
because, as labour law scholars describe, ‘[lJegal protections guaranteeing worker privacy and
discretion are blunt instruments without mechanisms that also strengthen worker voice in how
these protections are implemented”.”

Key areas of reform therefore include explicitly expanding the range of permitted matters for
bargaining and enterprise making to include issues around Al at work, and expanding bargaining
representatives’ rights of inspection/entry and information-gathering to include Al-related
impacts on surveillance, data privacy and hiring and firing decision-making. It is also important
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to expand the role and priorities of the national labour inspectorate, the Fair Work Ombudsman,
to investigate and proactively act upon emerging Al issues in the world of work.

We therefore encourage the Parliament of New South Wales to take steps to initiate a national
discussion, including at the Federal level, to respond to challenges presented by Al in the world
of work and consider the required updates to federal labour law, in additional to the fields of
privacy and anti-discrimination law.

Kind regards

Angela Kintominas



