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Chair
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By email: modern.slavery@parliament.nsw.gov.au

Our reference: D23/2907026 27 November 2023

Dear Dr McGirr

Request to submit ‘Additional information’ to the Committee for consideration for
the Inquiry into the Modern Slavery Act 2018 (NSW)

| write to provide additional information to the Modern Slavery Committee, further
to my testimony to the Committee on 30 October 2023, in the context of the
Committee’s Inquiry into the Modern Slavery Act 2018 (NSW) (the ‘Act’). | hope this
information will be helpful for the Committee in its deliberations.

Request to amend evidence
During the hearing on 30 October 2023, | gave evidence that:

“American research suggests that as much as 84 per cent of people who are
experiencing human trafficking will present during their exploitation to a
frontline medical worker”. (See Transcript - Uncorrected, p. 5, 4" para.

| have consulted the research on which this statement was based (LJ Lederer and CA
Wetzel, (2014) The health consequences of sex trafficking and their implications for
identifying victims in healthcare facilities, 23(1) Annals of Health Law, 61, p. 77). It
relates to sex trafficking, specifically (rather than other forms of human trafficking),
and the correct figure is 87 per cent, not 84 per cent. | would appreciate the
Committee’s consideration to amend my evidence to indicate that American research
suggests that as much as 87 per cent of people who are experiencing sex trafficking
will present during their exploitation to a frontline medical worker.

Additional information concerning section 11

It has been brought to my attention by the Office of the Clerk, Legislative Council,
that the Act currently does not permit the Presiding Officers to publish my Annual
Report out of (Parliamentary) session. | am informed that an amendment to the Act
would be required to explicitly permit this. The Office of the Clerk may be able to
suggest appropriate language at the request of the Committee.

Email: antislavery@dcj.nsw.gov.au

Website: nswantislavery.org.au and dcjnsw.info/antislaverycommissioner 1
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Additional information concerning section 14

As | have stated in my earlier submission and in my testimony, | understand that
basic principles of statutory construction require an interpretation of section 14 of
the Act that does not create a conflict between the duty of cooperation contained
therein and common law rights and privileges, such as legal professional privilege
and public interest immunity.

It is my considered position that this means that no amendment to section 14 is
required to ensure consistency between section 14 and those common law rights
and privileges, such as legal professional privilege and public interest immunity.

However, should the Committee consider it useful to clarify that this is the intended
outcome, it could consider amending section 14 by adding a new section 14(6), as
follows:

Nothing in this provision precludes existing rights and privileges, including
legal professional privilege and public interest immunity.

Additional information concerning training on procurement matters

The Committee expressed interest during the hearing on 30 October 2023 in the
question of training for government departments on ensuring they do not procure
products of modern slavery. (See Transcript - Uncorrected, p. 17.) Several provisions
of the Act make clear that the Anti-slavery Commissioner:

e hasthe function to provide training about action to prevent offences involving
modern slavery (section 9(c))

e istoprovide advice, education and training on ways to prevent modern slavery
taking place (section 12(b))

e may provide advice on steps that can be taken by organisations to remediate
or monitor risks of modern slavery taking place in their supply chains,
including encouraging organisations to develop their capacity to avoid such
risks (section 28(1))

The Commissioner has begun developing training materials and providing training
sessions on the Guidance on Reasonable Steps to Manage Modern Slavery Risks in
Operations and Supply-Chains (Guidance) and related materials (including Model
Contract Clauses, Model Tender Clauses and the Inherent Risk Identification
Tool). This commenced with a presentation for NSW Government personnel at the
Procurement Professionals’ Community of Practice on 22 November 2023. The
Commissioner also presented on the Inherent Risk Identification Tool to NSW
Government personnel on 22 November 2023. The Commissioner is also working
with NSW Procurement (part of NSW Treasury) to make online training materials
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available in the coming months through the Comperio system, the NSW Government
capability platform managed through NSW Treasury.

Further, commencing from 2024, the Commissioner will publish a series of simple,
short-form educational and training resources to support covered entities
implementing the Guidance and related materials. In time, this is likely to include
additional ‘model’ resources beyond the Model Contract Clauses and Model Tender
Clauses, such as a model Modern Slavery Policy.

Additional information concerning use of contractual mechanisms to sanction
organisations for failing to comply with labour standards

The Committee expressed interest during the hearing of 30 October 2023 in the
question of whether contractual mechanisms have been used to sanction
organisations for failing to comply with labour standards. (See Transcript -
Uncorrected, p. 18). While the Anti-slavery Commissioner does not have information
about past NSW Government contractual processes, it is worth noting the emphasis
that the forthcoming NSW Anti-slavery Commissioner’s Guidance on Reasonable Steps
to Manage Modern Slavery Risks in Operations and Supply-Chains (Guidance) will place
on the use of contractual mechanisms to address modern slavery risks.

The Guidance adopts a performance-based contracting model, which is reflected in
the Model Contract Clauses. This contracting model provides a foundation for buyer-
supplier collaboration to address modern slavery risks, and facilitates monitoring
and evaluation of the effectiveness of modern slavery risk management efforts at
the contract, entity and system level.

This is a move away from the typical strict liability regime of representations and
warranties which has been found to be unrealistic and ineffective. The alternative
performance-based contracting approach recognises the buyer and supplier’s
shared responsibility for managing modern slavery risks, through ongoing due
diligence and remediation. This approach has been developed over the last decade,
including through an American Bar Association and a spin-off project, now known as
the Responsible Contracting Project, and aligns with the UN Guiding Principles on
Business and Human Rights.

It shifts contracting from a position in which the buyer demands that the supplier
make a number of representations and warranties that both parties know are likely
to be false or unachievable, to a contractual expectation that all parties in the
supply-chain will be duly diligent about modern slavery impacts. The parties are
contractually obliged to take reasonable steps to achieve this goal. The ‘shared
responsibility’ approach also stresses remediation of human rights harms over
traditional contractual remedies, such as money damages. Remediation is also not
treated as the sole responsibility of the supplier, but a shared responsibility - with
the buyer being obliged to participate if it has caused or contributed to the problem.
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Only in extreme cases is immediate termination contemplated.

The Model Contract Clauses in the Guidance reflect this shared responsibility
approach and were prepared with generous support from the Responsible
Contracting Project and their pro bono counsel, Allens. They are intended as a
resource for the 400+ NSW public entities implementing the forthcoming Guidance,
to assist them to take the reasonable steps required to ensure they do not procure
goods or services made with modern slavery.

Additional information concerning the limits of market-based enforcement

The Committee expressed interest in research on the limits of market-based
approaches to labour standards and anti-slavery enforcement. (See Transcript -
Uncorrected, p. 25). The Commissioner encloses his submission to the review of the
federal Modern Slavery Act 2018 (Cth), entitled Reporting for Action, which focuses
on the benefits of effective administrative supervision for enforcing modern slavery
standards.

Additional information concerning referral pathways

The Committee expressed interest in understanding the pathways available to
victims of modern slavery for referral to services. (See Transcript - Uncorrected, pp.
50-51.) It heard evidence from Ms Bridgett that the Anti-slavery Commissioner
directs people only to his Office’s email and to the AFP.

This is not the case. Both in the NSW Anti-slavery Commissioner’s Strategic Plan
2023-2026, Working together for real freedom, and on the my homepage
(https://www.dcj.nsw.gov.au/legal-and-justice/our-commissioners/anti-slavery-
commissioner/reporting--help-and-support.html) | list a number of support services
that individuals in need of advice and support relating to situation of modern slavery
can refer to. The listed services include: 1800 RESPECT, Anti Slavery Australia,
Australian Red Cross - Support for Trafficked People Program (STPP), Domus 8.7,
Freedom Hub, Lifeline, NSW Mental Health Line, My Blue Sky, and The Salvation
Army.

Since August 2022, my office has made referrals to a number of support services
including Anti Slavery Australia, the Australian Red Cross, The Salvation Army, the
NSW Mental Health Line, DCJ Child Protection Helpline, DCJ Housing, and the Fair
Work Ombudsman. My office has also provided referral information regarding both
government and non-government support services across Victoria, Western
Australia, the Australian Capital Territory, Queensland and in some instances
internationally.
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Please do not hesitate to contact me should you require any further information in
relation to any of these matters.

Yours sincerely,

Dr. James Cockayne
NSW Anti-Slavery Commissioner

Enclosure: Reporting for Action — Anti-slavery Commissioner’s submission to the review
of the Modern Slavery Act 2018 (Cth)
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Acknowledgement of Country

The Office of NSW Anti-slavery Commissioner acknowledges that Aboriginal and Torres
Strait Islander peoples are the first peoples and traditional custodians of Australia, and
the oldest continuing culture in human history.

We pay respect to elders past and present and commit to respecting the lands we walk
on, and the communities we walk with.

We celebrate the deep and enduring connection of Aboriginal and Torres Strait Islander
peoples to country and acknowledge their continuing custodianship of the land, seas
and sky.

We acknowledge the ongoing stewardship of Aboriginal and Torres Strait Islander
peoples, and the important contribution they make to our communities and economies.

We acknowledge the enduring legacies of coerced labour, exploitation and practices
today described as modern slavery, on Aboriginal and Torres Strait Islander peoples.

We reflect on the continuing impact of government policies and practices and recognise
our responsibility to work together with and for Aboriginal and Torres Strait Islander
peoples, families and communities, towards improved economic, social and cultural
outcomes.

Artwork: ‘Regeneration’ by Josie Rose 2020
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Summary of Recommendations

1. To realise the promise of the transparency framework underpinning the Modern
Slavery Act 2018 (Cth), amend the Act to creative an effective system of
administrative supervision, complementary to judicial enforcement options, in line
with practice in peer OECD countries and Australia’s commitments under the UN
Guiding Principles on Business and Human Rights (UNGPs).

2. Amend the Act to:

« extend due diligence reporting obligations to those entities that either 1)
meet the existing revenue threshold, or 2) meet a lower revenue threshold
and are connected to designated high-risk products, locations, suppliers or
supply-chains

¢ clarify the relationship between periodic reporting obligations (relating to
due diligence and remediation of modern slavery risks) and immediate
reporting obligations (for modern slavery cases).

3. Adopt secondary legislation and reporting arrangements to clarify that existing
due diligence expectations under the Act reflect the standards of conduct set out
in the UNGPs and relevant OECD guidance (including relevant sectoral guidance).
This should include:

e an explicit clarification that reporting entities’ due diligence should
respond to modern slavery risks to people, while also acknowledging that
due diligence expectations reflect an entity’s capacity to create and use
leverage

e specification of hallmarks of good due diligence in six areas: 1) governance,
2) stakeholder engagement, 3) risk identification and prioritisation, 4) acting
on identified risks, 5) monitoring and evaluating effectiveness in addressing
risks, 6) providing and enabling remedy.

e providing a standardised reporting form requiring reporting against these
hallmarks and defined outcome indicators, in order to facilitate third party
use of reported data, longitudinal and cohort-based risk analysis, and
efficient supervisory resource allocation.

4. Create an independent statutory office of federal Anti-Slavery Commissioner
with responsibility for oversight of the Act’s reporting regime and for supporting
the development of modern slavery risk management capabilities by all reporting
entities. The Anti-Slavery Commissioner should be empowered to:

e designate high risk products, locations, suppliers or supply-chains
(triggering extension of reporting obligations to the lower revenue
threshold cohort)

¢ undertake inquiries into specific cases, reporting entities or sectors, and
where appropriate refer matters to relevant enforcement bodies

e issue codes of practice for implementation of the Act in specific sectors

¢ receive complaints and reports of non-compliance



¢ issue administrative sanctions such as infringement notices, enforceable
undertakings, license restrictions or conditions relating to an entity’s
participation in public procurement, awards or grants schemes

¢ designate a reporting entity for access to a limited-time lighter-touch
reporting and supervisory programme, based on sustained demonstration
of the hallmarks of good due diligence (including remedy)

e issue notices rewarding early disclosure of actual modern slavery harms
by granting the disclosing entity access to a short remediation period
during which to provide or enable remedy and address related modern
slavery risks, while penalising entities that do not disclose harms within a
designated short period

e develop training and advisory support offerings to enhance reporting
entities’ modern slavery risk management capabilities (including on
remedy).

5. Amend the Public Governance, Performance and Accountability Act 2013 (Cth) and
other legislation to exclude actors causing or contributing to modern slavery, or
failing to meet defined reporting standards, from Commonwealth procurement,
investment and grant-making; and empower the Commonwealth Auditor-
General to conduct risk-based modern slavery audits of covered entities.



Introduction

1. In 2018, New South Wales Parliament passed the Modern Slavery Act 2018
(NSW) (‘the NSW Act’). The NSW Act came into effect in 2022 following
amendments in 2021." The NSW Act creates a new, independent statutory office -
the role of Anti-slavery Commissioner - which | am now privileged to occupy. This
submission to the Review of the Modern Slavery Act 2018 (Cth) (‘the Cth Act’ or ‘the
Act’) is offered based on my early experience in the role, since | took office on 1
August 2022, and two decades’ prior experience working on these and related
issues. It is important to note that as an independent statutory office holder, | do
not speak for the New South Wales Government.

2. The position of NSW Anti-slavery Commissioner is the first such role in
Australia, and only the second in the world (after the United Kingdom). The NSW
Act gives the NSW Anti-slavery Commissioner a range of functions, which
together position the Commissioner to work to address the system failure that
modern slavery represents. There is, in fact, growing evidence that modern slavery
leaves us all worse off.2 Yet in the short run, anti-slavery investments - including
in supply-chain risk management - are hard to distinguish from costs.

3. As NSW Anti-slavery Commissioner, part of my role involves articulating
how efforts to upgrade supply-chain modern slavery risk management capabilities
can pay off over time. This requires encouraging individual firms and organisations
to understand modern slavery efforts in systemic terms: not just as a narrow
compliance exercise - reporting for reporting’s sake - but as a contribution to a
larger process of change leading to better system-wide outcomes - reporting for
action.

4, Reporting entities are more likely to adopt this perspective if regulatory
arrangements treat reporting not as an end in itself, but as a means to reduce
modern slavery. That requires clear thinking about how the transparency and
access to information achieved through disclosure translates into effective
collaborative action reducing modern slavery. What is the path that leads from
reporting to action?

5. The submission begins by exploring the answer to that question. It suggests
that the “transparency framework” approach that has underpinned
implementation of the Cth Act to date has assumed the availability and
effectiveness of two different sources of pressure driving a “race to the top”3
amongst reporting entities: external market forces (notably changed procurement
and investment behaviours); and internal pressures within reporting entities.* Has
this theory been borne out in practice? Has it led to changed social outcomes -
reduced modern slavery risks to people? The danger is that, as International
Justice Mission Australia concluded in its recent submission to this Review



process, “To date, transparency has sparked disclosure with little action towards meaningful
change.”

6. The submission then moves on to consider what other regulatory levers
might be available to ensure reporting translates into action. These include not
only judicial enforcement through civil litigation, but also mechanisms such as
audit, worker voice and administrative supervision. The submission focuses in
particular on the potential of administrative supervision to strengthen the impact
of the Act, for several reasons.

7. First, because while there has been significant attention to civil liability and
judicial remedies in some submissions to the Review process, there appears to
have been less focus on administrative supervision and enforcement.® Analysis
from the United Nations Office of the High Commissioner for Human Rights
suggests that administrative supervision and judicial remedy work as powerful
complements to promote effective human rights due diligence.” Thus attention to
civil liability and judicial remedy as methods for strengthening enforcement of the
Act should be accompanied by careful consideration of administrative supervision
options.

8. Second, because the experience in New South Wales may be particularly
useful to consider, since the NSW Act provides for possibly the most robust
administrative supervision of modern slavery-specific due diligence obligations in
any jurisdiction worldwide. This includes:

e alegal duty on government entities and local councils with, collectively,
around AUD 50 billion in annual procurement to take reasonable steps
not to buy products of modern slavery

e oversight, recommendation and reporting powers for an independent
Anti-slavery Commissioner

e apublicregister identifying non-compliant entities
e independent modern slavery audits by the NSW Auditor-General

e consultation amongst the NSW Procurement Board, Anti-slavery
Commissioner and Auditor-General to ensure the effectiveness of
modern slavery due diligence

e the creation of a parliamentary committee with formal investigative
powers.®

. Third, the submission focuses on administrative supervision because while
stronger judicial enforcement may be desirable, it may not be easy to achieve in
the near future in Australia. Strengthening administrative supervision of the Act
may offer a more immediate way to strengthen the impact of the Act than
imposing a new statutory “duty to prevent modern slavery”,® absent extensive
further consultation. The introduction of such a new duty would require careful
consideration of:



what new obligation(s) of conduct the duty would introduce beyond what
is already required not only under the Modern Slavery Act 2018 (Cth), but
also under:
o corporate law (including directors’ and officers’ duties),
o consumer protection law (including obligations regarding
misleading and deceptive conduct'®), and
o Commonwealth and state criminal law (including where criminal
law creates ancillary liability for corporations, as it may in relation
to modern slavery offences under the Commonwealth Criminal
Code Parts 2.4 and 2.5)

how the new duty would interact with established Australian
jurisprudence on attribution (including through omission) and the
international law categories of business “causation”, “contribution” and
“linkage” to human rights harms. The Human Rights Law Centre
proposes, for example, that “[w]here a failure to undertake due diligence
results in modern slavery occurring, workers should also have a direct
civil cause of action to pursue companies for compensation.”” (emphasis
added) This has potentially significant implications for value-chains
across the Australian economy, and is likely to attract significant
political debate. In the EU, for example, the question of whether civil
liability should attach to the mere failure to conduct human rights due
diligence, or also require the presence of causation or contribution (but
not mere linkage) has become a central debate in the European
Parliament’s consideration of a Corporate Sustainability Due Diligence
Directive.’? The same issues would require extensive further
consultation and deliberation in an Australian context before any new
positive duty could be safely introduced. This implies the lapse of
considerable further time before any such reforms take effect, or have
impact. In the interim, administrative supervision may offer an important
complementary path for achieving impact.

not least, whether and how a shift from the existing approach to
implementation to one based on civil liability and private litigation
through the courts would disrupt the cross-party support that action on
modern slavery has enjoyed in federal Parliament, and the support it has
received from the Australian business community. The risks of such
disruption will be greater if a new duty to prevent is introduced without
a further round of consultation, given the limited Terms of Reference of
this Review - and greater still if the duty is framed not only in terms of
the duty to conduct due diligence for modern slavery risks but for
broader human rights harms, as some submissions to this Review
advocate.



10. Consideration of strengthened options for judicial enforcement of the Act -
and the complexissues justidentified - is certainly worthwhile. At the same time, it
is also arguable that the legislation of a new “duty to prevent” would not so much
fill a normative gap as sharpen and clarify an existing expectation. The Act, as
legislated and implemented, already reflects an expectation of corporate due
diligence to which actual and specific obligations of conduct already attach.
Section 16 of the Act makes it mandatory for reporting entities to report on due
diligence steps they have taken, and the effectiveness of those actions. The
Explanatory Memorandum explicitly states that this mandatory requirement is
based on the 2011 United Nations Guiding Principles on Business and Human
Rights (UNGPs),”® thereby creating an expectation that the standards of conduct
set out in the UNGPs form the basis for the reporting obligation under section 16
of the Act. The official Guidance to Business published by the Australian Border
Force reiterates this point and explains in detail what due diligence involves,
providing copious further references to other important sources of guidance,
notably the OECD Guidelines for Multinational Enterprises and related due
diligence guidance by sector.'* Together, those sources of guidance elaborate the
“minimum standards of performance” that some commentators argue are missing
from the Act.”™

11. Whatever the ambiguity surrounding the status of the due diligence
expectation created by the Act, it does seem clear that reporting entities are
frequently not meeting the expectations captured in the UNGPs. Diverse evidence
from the Australian Human Rights Institute, Human Rights Law Centre, Business
and Human Rights Resource Centre, Walk Free, International Justice Mission
Australia, Monash University Business School and other sources supports this
conclusion.’® There may therefore be a case for clarifying and strengthening the
force with which the expectation is articulated. This could be achieved by
incorporating these standards directly into Australian law, whether through a
reference in primary legislation (i.e. amending the Act), or through the adoption of
rules (as provided for by section 16A of the existing Act).

12. What this also suggests, however, is that the central gap in the
implementation of the Act has not been a normative one, but rather a practical
one: enforcement. The Act currently provides for a very limited system of
administrative supervision, including registration of modern slavery statements
issued by reporting entities, Ministerial prescription by legislative rules, and
Ministerial letter-writing powers.”” |t does not provide for financial or
administrative penalties, incentives or use regulatory levers to ensure reporting
entities conduct effective modern slavery due diligence. Indeed, even the few
available administrative supervision powers appear to have been wielded with the
most feathery of light touches, with the Minister’s letter-writing powers barely
exercised, if at all.



13. This of course begs the question: how would the Act operate under the
shadow of more robust administrative supervision? As the Australian Human
Rights Commission notes in its submission to this Review process:

“The key challenge that arises with the implementation of a due diligence
model is the ability for effective implementation. A comparison between
Australia’s transparency model [in the Act] and the due diligence
requirements proposed or in place around the world, suggests that
functioning due diligence-based models are possible if introduced together
with sufficient structural oversight. A due diligence model would have the best
prospects for effective implementation if accompanied by increased
investment in surrounding implementation and oversight structures and
systems... This would allow for both the provision of guidance and support to
bgéing)sses, and for the effective monitoring of compliance.””® (emphasis
adde

1. What turns reporting into effective action?

14, How can reporting drive effective action toreduce modern slavery? The Act
is based on a “transparency framework” theory of change. The Explanatory
Memorandum explains that:

“Increasing transparency around modern slavery in operations and supply
chains will drive businesses to improve their practices around identifying and
responding to instances of modern slavery, and to risks of modern slavery.”™®

15.  This approach assumes that improved access to market information
facilitates corporate behavioural change through two vectors: 1) external market
forces (information leads to changed preferences and behaviour from clients, end-
user customers, and investors), and 2) internal pressure within reporting entities
as they seek to promote good practice and reduce risk. In practice, however, each
theoretical vector for pressure seems not to be operating effectively in relation to
the Act.

16. First, market actors currently have only limited incentives to switch
spending and investment based on modern slavery risks. And even where they are
motivated to factor modern slavery concerns into decision-making, they have a
difficult time accessing reliable, comparable and affordable modern slavery risk
information at the firm level, and at scale. On its own, a pool of disclosed data does
not necessarily lead to changes in market behaviour. The data needs to speak to
issues that are relevant to market behaviour and be presented in a format that
makes that information actionable, for example through inclusion in quant-based
investment and portfolio analysis models.

17. The Modern Slavery Register created to hold Modern Slavery Statements
lodged by reporting entities under the Act does little to meet this demand, for
several reasons:



e the lack of a common reporting template makes the information held in
the register non-comparable across reporting entities, and makes it
difficult to find data relevant to market actors’ decision-making

e the data contained in statements is not verified (and often not verifiable
by market actors)

e the data is not made available in standard accessible, downloadable
data formats such as .csv files, but instead must be laboriously
extracted by hand or by natural language processing tools. This may be
one reason why most of the analysis of Register data has been
undertaken not by financial sector actors but by universities and civil
society organisations.?®

18. There is anecdotal data suggesting that some buyers and investors do rely
on the Modern Slavery Statements in decision-making (though more in analysing
specific investment opportunities than in quant-based strategies, which require
access to a ‘universal’ pool of comparable data at firm level). But there is, as yet,
no clear evidence that this leads to measurable movement of custom or capital
towards firms adopting (and reporting) good modern slavery due diligence
practice, and away from those disclosing poor practice or failing to disclose. The
‘market forces vector’ has not yet proven to translate reporting under the Act into
action. This is not to say, however, that it could not. In order to do so, reporting
arrangements, and the Register, would require significant reform to capture and
share different types of information that are more useful to market actors.

19. This brings us to the second vector that the “transparency framework”
model assumes will translate disclosed data into effective anti-slavery action -
internal pressure within reporting entities. Within companies, the annual reporting
requirement can serve as a gateway to internal discussion that can produce
significant cultural and business-level change. The requirement within the Act
that Modern Slavery Statements must be signed off by the Board or principal
governing body (section 16(2)) is critical to this outcome, and should be retained.

20. Yet the evidence also suggests that since government treats reporting
under the Act largely as an end in itself, reporting entities often treat reporting as
a tick-and-flick compliance exercise. The reporting process does not necessarily
occasion a discussion within the reporting entity about the changes in business
conduct needed to address linkages to modern slavery risks and harms. In fact,
modern slavery statements appear frequently to be treated not as a trigger for
internal reflection and change, but rather as an opportunity for external promotion
and marketing.

21. While some of these glossy modern slavery statements highlight instances
in which the reporting entity has engaged with and assisted survivors of modern
slavery, there is as yet no substantial evidence that the Act has produced any
measurable improvement in vulnerability to modern slavery in any identifiable



location or supply-chain, nor any significant remediation at scale of modern slavery harms.
Thisis not ultimately surprising, given that, according to the Human Rights Law Centre and
others, at most a third of reporting entities reviewed demonstrated, in the modern slavery
statements, “some form of effective action to address modern slavery risks, improve

working conditions in their supply chains, or tackle root causes”.?'

22. The absence of mandated risk or outcome indicators against which entities
must report may contribute to this result. The mandatory reporting criteria in
section 16 of the Act are largely process-oriented. Section 16(1)(d) leaves reporting
entities significant discretion in how they describe and report their due diligence
activities. The Guidance for Reporting Entities provides some parameters, but falls
short of establishing a common reporting template or identifying risk or outcome
indicators against which entities should report. This arguably impedes not only
efforts to understand system-level impacts of reporting (that is, across multiple
reporting entities, even those in the same supply-chain), but also efforts by
individual reporting entities to understand how they could improve their own
practices to make a greater contribution to the desired outcome (reduced modern
slavery risk). Lacking the ability to demonstrate how their own organisation
compares to others or even how it has improved over time, those who might
champion change within reporting entities find it harder to make the case to senior
executives for resources and attention. And this may also help explain why, as the
Human Rights Law Centre summarises,

“there is little indication that the [Act] is driving action in the areas that matter
most for addressing modern slavery, such as changes to wages and
purchasing practices, tackling recruitment fees, due diligence and
consultation with workers and their representatives.”??

Reporting entities may simply be unable to identify which changes in practice are more
likely to be effective in reducing modern slavery risks, at the system level.

23. Australia is not the first jurisdiction in which the adoption of disclosure-
based legislation, with only minimal enforcement and supervision mechanisms,
has produced such limited outcomes. A similar pattern has been seen in California
and the UK, and is one reason why the trend in broader due diligence regulation is
away from reliance on self-disclosure towards the involvement of independent
actors in assurance, verification and state-based supervision.

24. These actors come in many forms, including: courts and private litigants;
workers; independent auditors; and dedicated administrative supervisors.
Contemporary due diligence frameworks often combine several of these forms of
oversight:



e In NSW, government buyers’ and local councils’ efforts to remove
products of modern slavery from their supply-chains are supervised by
the government’s own Procurement Board, the independent Anti-
slavery Commissioner, and the independent Auditor-General. The NSW
Parliament’s Modern Slavery Committee may also play a role through its
investigative and inquiry powers.?3

e In the European Union, law makers are currently considering proposals
for the adoption of a mandatory environmental and human rights due
diligence directive that would create corporate due diligence
obligations supervised in different ways by independent auditors and
administrative actors at both the member state and European levels. In
the related (but separate) EU Corporate Sustainability Reporting
Directive (CSRD), over 50,000 entities will be required from 2024 to
publish mandated, audited sustainability information (including
information relating to human rights and social standards, including
forced labour).

e Dutch, French, German, New Zealand and Norwegian human rights and
labour due diligence frameworks all contemplate administrative
authorities’ involvement in supervising aspects of the regime, in some
cases alongside judicial enforcement mechanisms.?*

e There is also growing support for formalising the role of workers in
verifying due diligence and enforcing labour standards.?® A number of
important initiatives have emerged that allow workers to contribute
directly to evaluation of organisations’ contractual performance and
compliance with labour standards including, here in Australia, the
Cleaning Accountability Framework.

25. The complementarity of administrative supervision and judicial
enforcement in the discharge of the State’s duty to protect human rights is plain
in the UNGPs, which were welcomed by the UN General Assembly (including
Australia). The UNGPs stress both the State’s preventive role in enforcing laws
that require businesses to respect human rights (in Guiding Principles 1 and 3) and
the need for the State to ensure appropriate access to remedy where harm has
occurred, including through judicial proceedings (in Guiding Principles 25 and 26).
The complementarity is also emphasised in relevant guidance from the UN High
Commissioner for Human Rights.2®

26. Courts are likely to play a critical role in enforcing any effective due
diligence framework. Several important proposals for strengthening the role that
courts can play in enforcing the Act have been presented, notably by the Human
Rights Law Centre and the Australian Human Rights Commission. Yet it is also
important to note the limits of judicial enforcement in this sector, and how
complementary administrative supervision might help address them. Table 1
below offers such an analysis in summary form.



Figure 1- How administrative supervision can complement judicial enforcement?’

Responding to liability exposure, businesses
may choose (or be pushed by insurers) to
allocate risk management resources based
on risks posed to business, not risks to people.
Issues may be deprioritised for attention if
their scope for leading to litigation is low,
even though risks to people (or even harms)
are salient.

An independent administrative supervisor can
allocate enforcement resources based on an
assessment of risk at the system-level. This can, for
example, take the form of announcing particular
sectors or value chains at high modern slavery risk,
and signalling to regulated entities that greater
administrative scrutiny will be paid to entities linked
to those risks. This could include announcing
particular sectors as focuses for scrutiny in a given
year (a technique used by the Cth Fair Work
Ombudsman). This will help guide reporting entities
to allocate risk management resources based on
risks to people, independent of their assessments of
risks to their business.

Businesses may conclude that
acknowledging modern slavery risks and
cases increases their exposure to liability,
and consequently discourage internal
acknowledgement or external disclosure of
such risks. This works against the policy goal

of active and ongoing risk management.

Administrative supervision can foster disclosure by
creating positive incentives for early disclosure of
risk — such as a defined period of amnesty in which
to address risk or remedy harm - while heavily
sanctioning non-disclosure. This is the approach
sometimes taken, for example, in the consumer
protection field.?®

Judicial mechanisms currently have limited
in-house expertise on due diligence in the
business and human rights context.

A central administrative supervisory body can
develop and deploy deep expertise

Regulated entities have to wait until thereis a
judicial decision to understand what any given
statutory provision means, which creates
ongoing uncertainty and retards investment
in system change.

An administrative supervisor can proactively issue
authoritative interpretations and implementation
guidance, and can adapt these as market
expectations evolve. This reduces helps accelerate
systemic change and helps ensure fitness for

purpose.

Reliance on litigation for statutory
enforcement risks tilting the board towards
corporations and others with deep pockets:
they can use their resources to avoid
litigation, or settle, where they anticipate an
unfavourable outcome, while less well
resourced actors (such as workers and
victims) will find it harder to bring and sustain
litigation.

An independent administrative supervisor can
interpret and enforce legislation unaffected by the
financial position of different parties to specific
cases. Endowing the supervisor with the power to
receive and consider complaints and reports of non-
compliance helps to ensure statutory interpretation
responds to risks to people, not litigants’ access to
resources.

Judicial enforcement can lead to fragmented
interpretation of due diligence standards, and
thereis no guarantee these will rise over time.

Centralised administrative supervision can
deliberately ratchet performance standards over
time for continuous improvement.

Judicial enforcement cannot offer positive
incentives to reward improvements in
practice by regulated entities.

Administrative supervision can reward good
performance, for example by applying a lighter-
touch approach for a period (freeing up resources to
allocated to scrutiny of laggards) or by giving good
performers a supplementary weighting in public
procurement processes

Business may come to treat liability as a cost
of doing business (and even seek to insure
against it). This defeats the overall harm-
reduction goal of the regime.

Administrative supervisors can be given sanctioning
powers that cannot be treated as a cost of doing
business - for example license restrictions or market
access suspensions (e.g. for public procurement)




Courts can face difficulties where key | Administrative supervisors can enter arrangements
information relates to overseas conduct, as | with domestic and foreign agencies, civil society and
may often be the case in contemporary | worker groups, and multistakeholder initiatives

supply-chains (such as Electronics Watch) to ensure access to
timely and reliable information




2. Elements of effective administrative supervision

27. What would effective administrative supervision arrangements for the Act
look like? Effectiveness must be evaluated in terms of the object and purpose of
the Act - that is, not simply in terms of improved reporting, but in terms of
reporting that drives effective action to prevent and remedy modern slavery. This
requires an approach to administrative supervision and enforcement that
measures all elements of reporting against their impacts on modern slavery risks
to people, and uses a variety of regulatory levers - from penalties to administrative
incentives - to promote practices that bear the hallmarks of effective modern
slavery due diligence.?

2.1 A people-centric approach to reporting thresholds

28. Effective administrative supervision of the Act should work to allocate both
reporting entities’ resources and the resources of other stakeholders (including
the supervisor itself) to efforts that will have the greatest impact on modern
slavery risks to people. This has important implications for the determination of
reporting thresholds under the Act.

29. The question of who should report under the Act should be answered not by
reference to the size of the reporting entity or its revenues, but by reference to its
connection to salient modern slavery risks - that is, those risks which are most
significant in scope, severity and remediability. ‘Salience’ is the established
approach under the UNGPs (and indeed under OECD guidance) for assessing
human rights risks and prioritising engagement and response.®® Once we
recognise that the Act seeks to align with the UN Guiding Principles on Business
and Human Rights, it follows naturally that the UNGPs’ approach should apply not
only to how reporting entities prioritise amongst modern slavery risks (as the
existing Guidance for Reporting Entities makes clear), but also to prioritisation of
risks within the system of administrative supervision. There are two options for
operationalising such an approach.

30. One would delegate responsibility for assessing salient risks to potential
reporting entities themselves, then mandate those causing or contributing to such
risks to report. The advantage of this approach would be that administrative
supervision resources would then be used to address situations of causation and
contribution, where reporting entities are likely to have or be able to create
significant leverage and produce real impacts on modern slavery outcomes. But
the danger is that adopting such an approach could hollow out the reach of the
reporting regime, because it would encourage entities to self-assess as not
causing or contributing to such risks - in order not to have to report.

31.  The second approach would therefore involve combining an objective
threshold measure such as revenue, as is currently used to define the Act’s



reporting threshold, with another objective indicator - this one serving as a proxy for the
presence of salient risk. The obvious way to do this is to empower a central administrative
supervisory body - such as a federal Anti-Slavery Commissioner - to designate certain
products, locations, suppliers or supply-chains as high-risk. Entities connected to such
products, locations, suppliers or supply-chains would consequently be expected to report
under the Act. Should they fail to do so, and their connection be discovered, they could be
subject to penalties (discussed further below) for non-compliance.

32. Centralising risk analysis and evaluation in this limited way - that is, by
moving it from reporting entities to a central administrative supervisor - also has
other advantages. First, because the administrative supervisor will have access to
centralised expertise and, potentially, government information sources, it is likely
to make the analysis more effective and reliable. Related, it may also facilitate
effective engagement with stakeholders - including survivors - during the risk
analysis process.®' Second, it increases consistency across the reporting cohort in
what they determine to be high risk. Third, as the Australian Human Rights
Commission has noted, it shifts the burden of managing strategic risks associated
with designating certain suppliers or locations as high-risk from individual entities
to the government.®> Where that designation has potential implications for
Australian foreign policy (as it may, for example, in relation to modern slavery risks
in Xinjiang), the involvement of government seems prudent.

33. Recognising that reporting thresholds can be tied to risks to people also
brings into focus the inefficiency created by relying solely on a threshold not
linked to such risks (as the Act currently does). A one-size-fits-all reporting
threshold, based solely on an entity’s size (or a proxy for that, such as its revenues)
risks being both too inclusive and not inclusive enough. It risks leading to the
expenditure of scarce supervisory resources on many entities with no significant
connection to salient modern slavery risks that are forced to report simply
because of their size. At the same time, it likely fails to capture numerous entities
within risky supply-chains who may in fact have significant leverage and ability to
reduce modern slavery risks - simply because they are not over an arbitrary
revenue threshold. It problematically substitutes size for leverage as the factor
that should determine participation in the reporting scheme.

34. Bringing the link to risks to people into focus also suggests there may be a
need to differentiate two different types of reporting obligation, with different
scopes of application - those relating to modern slavery risks and those relating
to modern slavery harms. The practical case for limiting risk and due diligence
reporting to a specific group, obliged to report periodically, is clear. What is less
clear is whether the implementation of the Act has served to signal to some
entities either that they are not obliged to report cases of modern slavery if they
are not reporting entities under the Act, or that they are permitted to forego
reporting while they work to address modern slavery risks and provide or enable
remedy, only reporting once per year. Anecdotal evidence suggests some
confusion amongst business professionals about their obligations to report



modern slavery offences to police or other relevant authorities, on an ongoing basis.

35. This confusion could be addressed by amending the Act to clarify the
different reporting expectations in relation to modern slavery risks and suspected
modern slavery offences. Administrative supervision arrangements could include
an obligation - not limited to those entities required to report periodically on
modern slavery risk due diligence, but extending to all bodies corporate - to
immediately report suspected cases of modern slavery. Compliance with this
requirement could, for those entities that are reporting entities in relation to due
diligence obligations, trigger access to a limited-time period for remediation
activities. Non-compliance (that is, a failure to timely disclose) could attract a
penalty. And where a body corporate reports a case of modern slavery (to the
administrative supervisor, or to another authority), the supervisor could be
empowered to designate that entity as a reporting entity under the Act (triggering
periodic due diligence reporting obligations) even if the entity does not otherwise
meet reporting thresholds. This approach would help foster early disclosure, and
ensure the administrative supervisor is made aware of cases of modern slavery
even where they are not uncovered through due diligence activities.

2.2 Identifying hallmarks of effective due diligence through secondary
legislation and revised reporting arrangements

36. In Part 1, | argued that the Act, as implemented, already establishes an
expectation of due diligence aligned with the UNGPs. The Guidance for Reporting
Entities helps to clarify the content of that expectation. Yet it is clear that there is
scope for significant further clarification of exactly what good due diligence -
discharging that expectation - looks like in different circumstances.

37. In NSW, where government buyers and local councils must take
“reasonable steps” not to procure products of modern slavery, we are currently
working with stakeholders to provide analogous modern slavery due diligence
guidance. The approach we are taking is set out in from
September 2022, “NSW public procurement and modern slavery”. The approach
has been endorsed by over a dozen responses from across NSW government,
industry and civil society (which will be released in 2023) and is now being fleshed
out through the creation of a shared implementation framework, endorsed by the
NSW Procurement Leadership Group. This framework is expected to be in place
by mid-2023, and will shape the approach to modern slavery due diligence in
roughly AUD 50 billion spending annually.

38. In developing this shared implementation framework, and drawing on
international best practice in the implementation of the UNGPs over the last
decade,*® we have nominated hallmarks of good due diligence practice in six
areas. These are set out in Figure 2 below. At the Commonwealth level, these or
similar hallmarks could be identified as hallmarks of good modern slavery due


https://www.dcj.nsw.gov.au/content/dam/dcj/dcj-website/documents/legal-and-justice/anti-slavery-commissioner/nsw-asc-discussion-paper-nsw-public-procurement-and-modern-slavery.pdf

diligence through relevant secondary legislation (such as Ministerial rules issued in
accordance with section 16 A of the Act). This would need to make clear that the exact steps
that bear these hallmarks may differ, depending on several factors such as the nature of
the reporting entities’ connection to the risks (causation, contribution, linkage), the severity
and likelihsgod of harm, the size and capabilities of the entity, and the nature of the entity’s
activities.

Figure 2 - Hallmarks of good practice in modern slavery due diligence

Governance

The organisation’s most senior governing body discusses progress and challenges in addressing
the organisation’s modern slavery risks, supported by appropriate expertise, informed by the
perspective of affected stakeholders and with knowledge of leading practice. The organisation’s
most senior governing body reviews the organisation’s business model and strategy, and any
proposed changes to them, to ensure any inherent modern slavery risks are identified and
addressed.

The organisation’s most senior governing body formally approves high-level targets for
addressing salient modern slavery risks and evaluating the organisation’s progress in that regard.
The organisation’s most senior governing body ensures that organisation leadership is
accountable for addressing the organisation’s salient modern slavery issues, including through
performance incentives where those are used for other aspects of performance.

Stakeholder engagement

The organisation identifies which stakeholders in which settings are likely to be the most
vulnerable to modern slavery impacts in connection with its operations and value chain and seeks
insight into their perspectives. The organisation has structures or processes to hear and respond
to the perspectives of affected stakeholders and/or their legitimate representatives, including at
senior levels, whose use is not limited to the organisation’s own needs or transactions.

The organisation’s decisions and actions with regard to identifying, assessing and prioritising
risks, and tracking how effectively it addresses them, are informed by the perspectives of
affected stakeholders and/or their legitimate representatives. The organisation engages with
affected stakeholders and/or their legitimate representatives to identify whether they are aware
of and trust existing structures or processes as a way to raise concerns or grievances and have
them addressed.

Risk identification and prioritisation

The organisation’s processes for identifying modern slavery risks: a) Encompass its operations
and business relationships throughout its value chain; b) Include impacts the organisation may
cause, contribute or be linked to; c) Include risks inherent in its business model and strategy; d)
Go beyond identifying impacts that the organisation considers it can control or impacts that could
lead to liability for harms; e) Draw on a variety of well-informed sources to identify relevant risks;
f) Are iterative and responsive to changes in the risk environment.

The organisation’s prioritisation of its salient modern slavery risks: a) Is determined by the severity
of the potential impacts on people, not by risk to the business; b) Is not determined by where the
organisation has leverage or what it considers easiest to address; c) Is updated in light of new or
emerging risks.




Where the organisation focuses its initial assessment of risks on certain parts of the business,
these are selected based on the severity and likelihood of the risks to people, and the
organisation progressively expands its focus into other parts of the business. Where the
organisation has a broader risk management system, the organisation ensures that its salient
modern slavery risks are appropriately reflected in that system

Acting on identified risks

The organisation’s main activities to prevent or mitigate modern slavery risks: a) Are focused on
outcomes for affected stakeholders; b) Directly relate to the organisation’s salient modern
slavery risks and are proportionate to them; c) Directly engage those parts of the business whose
actions or omissions can influence outcomes for affected stakeholders; d) Include measures to
address any contribution of the organisation’s own activities to its salient risks.

The organisation takes deliberate steps to build leverage to influence others where its existing
leverage is insufficient to prevent or mitigate risks, including considering the role of
disengagement as a form of leverage. The organisation identifies where collective leverage with
others is needed, and collaborates with relevant stakeholders, peer companies and/or experts to
advance outcomes for affected stakeholders through processes that demonstrably align with
international human rights standards.

Monitoring and evaluating effectiveness in addressing risks

The organisation sets both high-level and operational targets that are: a) Articulated in terms of
the intended outcomes for affected stakeholders; b) Relevant to addressing the organisation’s
salient modern slavery risks as well as specific, measurable, achievable and timebound; c)
Developed with input from internal or external subject-matter experts and, wherever possible,
from affected stakeholders and/or their legitimate representatives.

The organisation monitors and evaluates progress towards the targets based on a set of
indicators that together: a) Are used to evaluate progress towards the targets; b) Enable analysis
of the reasons for progress or setbacks; c) Factor in feedback from affected stakeholders and/or
their legitimate representatives. The organisation discloses progress towards at least its high-
level targets, including explanations of any setbacks and resulting changes in strategy.

Providing and enabling remedy

The organisation engages constructively when there are allegations of modern slavery impacts in
its operations or value chain to understand the issues being raised and the perspectives of
affected stakeholders. When providing remedy for impacts it has caused or contributed to, the
organisation goes beyond measures to prevent the impact recurring to consider what other forms
of remedy can best address the harms to affected stakeholders, taking into account their
perspectives.

The organisation evaluates its actions to provide remedy for their effectiveness in delivering
outcomes that are satisfactory to affected stakeholders. The organisation uses its leverage to
support the development and implementation of effective grievance mechanisms in its value
chain that are capable of providing remedy to affected stakeholders.

The organisation draws on information from its own grievance mechanisms to inform the early
identification and mitigation of risks to people and to continuously improve its due diligence
processes.

Source: Based on Shift, “Signals of Seriousness” for Human Rights Due Diligence (New York: February 2021).




39. Clarification of due diligence expectations might also benefit from tailoring
guidance to specific sectors or value-chains. This could involve incorporation by
reference of relevant sectoral due diligence guidance, such as that provided by
the OECD,® or indeed the materials now being developed in NSW. The NSW Anti-
slavery Commissioner also has the option of issuing sector-based codes of
practice.®® The new EU Corporate Sustainability Reporting Directive likewise
provides for the development of sector-specific standards. Such a code could be
developed through industry-level inquiries, like those developed by the Australian
Competition and Consumer Commission.®” Sectoral-level investigation and codes
of practice would allow the administrative supervisor to calibrate and ratchet
expectations differently for different sectors, responding to both risk profiles and
sectoral capability development.

40. Clarification of the hallmarks of effective due diligence would also provide
the basis for a new approach to reporting designed to collect data revealing the
links between, on the one hand, due diligence and remediation practices, and, on
the other, contribution to reduced modern slavery risks and harms. Collecting such
data is critical to ensuring the implementation of the Act shifts from reporting for
reporting’s sake, to reporting for action. Reporting to the Register could be
revised to operate through a standardised reporting template or online form,
requiring reporting on due diligence actions against not only the six hallmarks of
effective due diligence laid out in Figure 2 above, but also against defined
outcome indicators associated with the elements of those hallmarks. This would
create a much more structured dataset, facilitating comparison across reporting
entities, identification of trends and patterns, and longitudinal risk analysis. This
would have numerous benefits. It would allow reporting entities to better track
their own performance over time, and benchmark it against peers - strengthening
the ability of champions within reporting entities to win support for investment in
internal capacity building (the second vector of the “transparency framework”
approach, discussed earlier). A dataset structured against the six hallmarks of
good modern slavery due diligence would also allow the administrative supervisor
to identify signs of both improved and lagging system performance, and to
allocate limited supervisory resources accordingly. And if the data were made
available in traditional accessible download format, such as .csv, the data would
also likely become more useful to not only academic and civil society researchers,
but also market actors such as institutional investors. In this way, the initial
prolmisg of the transparency framework underpinning the Act might be better
realised.

2.3 Equipping a federal Anti-Slavery Commissioner with a smart mix of
administrative powers

41. Both research and practice suggest that a smart mix of powers can equip
an administrative supervisor to turn reporting into effective action addressing
modern slavery and other human rights harms. There is growing recognition that
an independent supervisory body can play important risk-signalling, interpretive,
advisory, capacity-building and mobilising roles that encourage subjects of



disclosure regimes to move from ‘reporting for reporting’s sake’ to ‘reporting for action’.>®

In this sub-section, | propose the role of administrative supervisor of the Act be given to an
independent federal Anti-Slavery Commissioner, charged with oversight of the Act’s
reporting regime and supporting the development of modern slavery risk management
capabilities by all reporting entities.

42. The Anti-Slavery Commissioner could foster effective risk analysis and
management, including by analysing risks where individual reporting entities may
not be equipped to do so (for example because of limited access to reliable
information due to a foreign government’s policies or practices). The Anti-Slavery
Commissioner should be empowered to formally designate high risk products,
locations, suppliers or supply-chains (triggering an extension of reporting
obligations to those in the ‘extended’ reporting cohort discussed earlier). This
could draw on relevant, authoritative sources of risk analysis, such as the US
Department of Labor’s List of Goods made with Forced and Child Labour.

43. To ensure effective risk analysis, the Anti-Slavery Commissioner should
also be empowered to consult with stakeholders (notably victims and survivors),
to receive complaints and reports of non-compliance, and to undertake inquiries
into specific cases, reporting entities or sectors (as consumer protection
authorities sometimes do).

44, The Anti-Slavery Commissioner will also play a critical role in developing,
identifying and promoting guidance on how reporting entities can meet the due
diligence and remediation expectations embedded in the Act. This could include
the power to issue codes of practice for implementation of the Act in specific
sectors. The Anti-Slavery Commissioner should be appropriately resourced to
engage with and advise business on effective implementation, and to provide an
array of practical tools, contractual or supplier questionnaire templates, and other
implementation resources - while maintaining appropriate internal separation
between advisory and enforcement activities, to ensure the credibility and
impartiality of enforcement.

45. Harmonisation between Australian jurisdictions, and with other
jurisdictions, also seems likely to proceed more rapidly if it is achieved through
cooperation amongst administrative and executive agencies, rather than through
legislative harmonisation. For that reason, the federal Anti-Slavery Commissioner
could be empowered to work with counterparts such as the NSW Anti-slavery
Commissioner and other state counterparts to align approaches and combine
forces to promote effective modern slavery risk reduction at the system level. This
could include, for example, a harmonised or mutual recognition approach to risk
analysis or administrative sanctions.

46. While it may not be open, under Chapter Il of the Constitution, for the Anti-
Slavery Commissioner to issue financial penalties directly, s/he could apply to a
court for the issuance of such a penalty (as the anti-money laundering regulator



can under the Anti-Money Laundering and Counter-Terrorism Financing Act 2006
(Cth)). Fines or penalties so levied could be earmarked to support oversight of the
Act, anti-slavery work more generally, or a national compensation scheme.

47. Beyond financial penalties, there is a range of other administrative
sanctions that the Anti-Slavery Commissioner could wield to encourage effective
due diligence and remediation. This includes issuing infringement notices,
requiring adoption of enforceable undertakings, imposing license restrictions or
conditions relating to an entity’s participation in public procurement, awards or
grants schemes. The Anti-Slavery Commissioner should also be empowered to
wield her powers in ways that not only penalise poor performance, but also reward
sustained good performance. This could involve, for example, designating a
reporting entity for access to a limited-time lighter-touch reporting and
supervisory programme, based on sustained demonstration of the hallmarks of
good due diligence (including remedy). Likewise, to foster disclosure, the Anti-
Slavery Commissioner could be empowered to issue notices rewarding early
disclosure of actual modern slavery harms by granting the disclosing entity
access to a remediation period during which to provide or enable remedy and
address related modern slavery risks, while penalising entities that do not disclose
harms within a desighated short period.

48. Finally, it will be critical to resource the Anti-Slavery Commissioner to
develop training and advisory support offerings to enhance reporting entities’
modern slavery risk management capabilities (including on remedy). If the aim is
to move the market to achieve system-level outcomes, then resources are need to
shift the system from its current equilibrium to a new, optimised system state. The
transparency framework approach depends heavily on equipping decision-makers
along supply-chains - notably procurement officers, investment managers and
directors - with the capabilities and expertise to effectively identify and manage
modern slavery risks. Yet there is little to suggest that the Act has, to date, led to
significant corporate investment in these capabilities in-house. Instead, many
reporting entities appear to outsource this work to a cottage industry of modern
slavery statement consultants and off-the-shelf technology platforms that rely on
easily gamed supplier questionnaires to meet modern slavery due diligence
expectations. In-house expertise on identifying and managing modern slavery
risks during procurement planning and sourcing, during stock selection and
portfolio management, and during contract management, remains the exception,
not the rule. These capabilities will be critical to the creation - and use - of
leverage to reduce modern slavery risks, the central action that transforms
reported risk information into improved outcomes. The Anti-Slavery Commissioner
will play a critical role in fostering those capabilities, both through training and
advisory support, and through encouraging reporting entities to find and harness
relevant training and capabilities elsewhere: in unions and worker organisations,
civil society and multi-stakeholder initiatives.



2.4 Using the power of the Commonwealth public purse to drive change

49. Developmentsin NSW highlight the potential for using public procurement
(and public investment and grant-making) to encourage improved modern slavery
risk management practices - not only in government entities, but also amongst
the government’s private sector partners (suppliers, investees, awardees). In NSW,
our recent legislative changes make the removal of products of modern slavery
from public procurement one of the top-line objectives of the NSW Procurement
Board. Over 200 government entities and local councils are obliged to individually
report on the “reasonable steps” they are taking to achieve this objective. We are
now developing guidance on how this reporting should align with the hallmarks of
effective due diligence set out in Figure 2 above. As Anti-slavery Commissioner, |
am formally mandated to support and oversee these reforms and help ensure their
system-wide effectiveness.

50. The situation in the Commonwealth is quite different. The Commonwealth
issues a single Modern Slavery Statement covering all of its government
procurement efforts (including in the investment area) - though since the 2021-
2022 Statement, this has included a separate page for each Ministerial portfolio.*®
Under the Public Governance, Performance and Accountability Act 2013 (Cth), the
Department of Finance has issued the Commonwealth Procurement Rules 1 July
2022 (No 2) (Cth) and the Public Governance, Performance and Accountability Rule
2014 (Cth). Taken together, these norms encourage procurement officers to
consider “modern slavery in the context of the general prohibition on entities
seeking to benefit from supplier practices that may be dishonest, unethical or
unsafe... and the need for officers to make reasonable enquiries that procurement
is carried out considering relevant regulations and/or regulatory frameworks”.%°
The Australian Border Force has also produced a procurement toolkit available to
procurement officers, in consultation with the Commonwealth Modern Slavery
Statemlen;c1 Interdepartmental Committee, as well as modern slavery tender
materials.

51.  Thisdecentralised and voluntary approach mirrors the relatively light touch
approach taken to administrative supervision of corporate reporting under the Act,
to date. As Landau and Howe note:

“The Australian Government’s approach to the integration of modern slavery
considerations in its procurement is striking for the broad degree of discretion it
affords entities covered by the [Commonwealth Procurement Rules] and
procurement officers. Use of the Procurement Toolkit is encouraged, but optional. The
Toolkit itself makes it clear that it is up to procurement officers to determine not only
the extent to which they take modern slavery considerations into their decision-
making, but how they do so, what specific standards they require, and how any such
standards are monitored and enforced. There are no minimum mandatory
requirements, even when the procurement is deemed high risk of modern slavery.
There is not even any explicit prohibition on engaging suppliers that are not in
compliance with their reporting obligations under the Modern Slavery Act.”*?



52. As Landau and Howe point out, the significant discretion this affords
procurement officers simultaneously leaves space for innovation, and risks
ineffectiveness, especially given the emphasis traditionally placed on value for
money and cost minimisation in Commonwealth procurement processes.*® (The
Commonwealth’s 2021-2022 Modern Slavery Statement does, however, contain a
section dedicated to measuring and discussing the effectiveness of the
Commonwealth’s modern slavery due diligence and risk management efforts.*4)

53. In NSW, by contrast, individual entities are mandated to report on the
“reasonable steps” they are taking, and those steps are subject to formal “modern
slavery audit” by the Auditor-General. She is obliged to consult with the NSW Anti-
slavery Commissioner and the NSW Procurement Board on the effectiveness of
due diligence reforms. And the Anti-slavery Commissioner is entitled to work with
reporting entities to strengthen their capabilities, solicit information about their
operations and supply-chains, and provide advice and recommendations to the
entities on strengthening their due diligence arrangements. This could provide a
useful model for strengthened audit and oversight arrangements of public
procurement, investment and grant-making at the federal level. Indeed, there may
also be utility in exploring a more deliberately joined up approach between NSW,
the Commonwealth and other jurisdictions, with adoption of a common framework
or even resource-sharing to facilitate, for example, effective supply-chain
mapping and risk analysis.

Dr James Cockayne
NSW Anti-slavery Commissioner

December 2022
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