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Executive summary

1.1

1.2

1.3

1.4

21

Background

On 9 December 2021, WaterNSW engaged MinterEllison to make factual inquiries into allegations
that were made during hearings held by the Select Committee on the Proposal to Raise the
Warragamba Dam Wall with respect to the preparation of the Environmental Impact Statement for
the Warragamba Wall Raising Project (the EIS).

The inquiries are necessary for MinterEllison to identify factual matters relevant to the potential
legal risks to WaterNSW arising from the preparation of the EIS, in order that legal advice can be
obtained.

The Terms of Reference for our inquiries is at Annexure A.

This report sets out the information obtained through MinterEllison's inquiries and our findings, as
follows:

(a) Part A: General — introduction, background and the scope of our inquiries; and
(b) Part B: Findings

Summary of findings

Our findings in respect of each question in the Terms of Reference are below. Our detailed
reasons for each of the findings is in Part B of this report.

Question 1 Was Ms Musgrave directed to prepare the EIS on the basis that the upstream impacts
of the Project would be 'indirect' rather than 'direct' and, if so, in what circumstances did
that occur?

We are satisfied that WaterNSW directed SMEC to prepare the EIS on the basis that
the upstream impacts of the Project on biodiversity would be ‘indirect' rather than
'direct'.

We do not have sufficient information to making findings about the entirety of the
circumstances in which this occurred. However, we are satisfied that:

a. there was a dispute between WaterNSW and SMEC during 2019 as to whether the
upstream impacts of the Project should be assessed as direct or indirect under the
Framework for Biodiversity Assessment;

b. in late January 2020, WaterNSW instructed SMEC via comments on a draft version
of the biodiversity assessment report to:

i assess the upstream impacts of the Project as indirect; and

ii. for the purpose of calculating offset credits, treat the impact as direct rather
than indirect in any area where there was more than 20% probability of a
flood event occurring in any given year;

c. itislikely that WaterNSW gave that instruction in reliance on legal advice it
obtained from BakerMcKenzie, which advised that the matter was "not clear cut",
but that the upstream impacts are "better described as 'indirect' impacts than
'direct' impacts"; and

d. SMEC implemented these changes in the next draft of the Upstream Biodiversity
Assessment Report (Upstream BAR), which it provided to WaterNSW in April 2020.

The approach to impact assessment changed following Ms Musgrave's resignation.
The public exhibition version of the Upstream BAR assesses the upstream impacts of
the Project without reference to either direct or indirect impacts. The offset credit
obligation for the 'upstream impact area’ is to be determined as if all of the impacts of
the Project are direct.

MinterEllison | Ref: 1377193
Privileged & Confidential Page 3

ME_196998159_2



MinterEllison.

The upstream impact area was determined by WaterNSW based on a modelled likely
maximum inundation level within a 20 year period above the current full supply level to
deal with the complexities of the impact of temporary and infrequent inundation.” This
ensures that offset credits are not generated for the impact of flooding up to the current
full supply level, which would involve the calculation of offsets for the impact of flooding
that already occurs.

Question 2 Was Ms Musgrave directed to change the wording in Chapters 4, 8 or 13 or Appendix
F1 (referred to in this report as the Upstream BAR) of the EIS in a manner that (a)
reduced the environmental impact of the Project, or rendered the assessment of that
impact 'less definite' or (b) decreased the offset amounts likely to be payable by
WaterNSW and, if so, in what circumstances did that occur?

WaterNSW (Mr Roberts and Ms Hately) provided comments to SMEC requesting
changes to the wording in the Upstream BAR on a number of occasions in late 2019
and early 2020. In the final round of comments provided to SMEC before Ms Musgrave
resigned, WaterNSW asked SMEC to reconsider its approach in order to facilitate the
submission of the document to DPIE for review. Senior managers at SMEC supported
the requested changes and it is likely that they either asked or directed Ms Musgrave to
make the changes that had been requested by WaterNSW.

The nature of the changes Ms Musgrave was asked to make:

a. rendered the assessment of the environmental impact of the Project less definite;
and

b. did not decrease the offset amounts likely to be payable by WaterNSW.

In relation to paragraph (a), this appears to be the result of a genuine scientific
disagreement between Ms Musgrave and Mr Roberts, the latter of whom was supported
by the broader project team at SMEC and WaterNSW, as to the certainty of the
environmental impacts of the Project.

Question 3 Did the offset credit reports used in the EIS bear Ms Musgrave's name notwithstanding
that she asked for her name to be removed from the EIS and, if so, in what
circumstances in that occur?

The offset credit reports in the Upstream BAR incorrectly identify Ms Musgrave as the
accredited assessor for the Project. This appears to be the result of an administrative
error arising from an oversight by Mr Roberts, who requested a superseded version of
the FBA calculator cases from Ms Musgrave's account to be transferred to his account.
DPE has advised Mr Roberts that this has now been corrected.

Question 4 Were sections of the EIS prepared by Dr Crates edited to reduce the impacts of the
Project and, if so, in what circumstances did this occur?

We are not in a position to form a concluded view on whether sections of the EIS
prepared by Dr Crates were edited to reduce the impacts of the Project. This is
because we have not seen any sections of the EIS that were prepared by Dr Crates.
To the extent that Dr Crates did prepare parts of the Upstream BAR, we consider that:

a. these could have been changed as part of the revision process of the Upstream
BAR undertaken by Ms Musgrave and Mr Roberts throughout 2020; and

b. it would not have been inappropriate for Dr Crates' work to be changed in this
manner, because:

i Dr Crates was not engaged to provide an expert report for the Project, nor
was he qualified to assess the impact of the Project on biodiversity in
accordance with the FBA (as he was not an accredited assessor); and

ii. it was the responsibility of the accredited assessor (ultimately, Mr Roberts)
to assess the impact of the Project on biodiversity in accordance with the
FBA and to ensure that the Upstream BAR reflected his "truthful opinion" in
that regard.

Question 5 | Are the sections of the EIS prepared by Dr Crates inconsistent with Appendix F5 to the
EIS?

The sections of the Upstream BAR relating to the Regent Honeyeater are not

' Warragamba Dam Raising, Environmental Impact Statement — Appendix F1: Biodiversity Assessment Report — Upstream, 10
September 2021, [1.5.4].
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inconsistent with Appendix F5 to the EIS (referred to this Report as the MNES Report).
This is because the assessment methodology for the MNES Report differs from the
assessment methodology for the Upstream BAR so that certain types of impacts that
have less than 50% chance of occurring must be described as significant impacts for
the purposes of the MNES Report.

Question 6 What was Mr Roberts' previous involvement in the Project and in what circumstances
was he appointed as the accredited assessor for the EIS?

Mr Roberts was involved in the Project in two capacities prior to being appointed
accredited assessor for the Upstream BAR in September 2020:

a. peer reviewer for the biodiversity assessment reports between August and
December 2018 and November 2019 to August 2020; and

b. Project Manager at WaterNSW on secondment from Cardno during a period of
maternity leave between January and October 2019.

Mr Roberts was appointed as accredited assessor in circumstances where WaterNSW
and SMEC were under significant time pressure to complete the EIS for the Project and
it would have caused a substantial delay to appoint an accredited assessor who was
not familiar with the Project.

There is no evidence that Mr Roberts' appointment resulted in any conflict between his
personal or professional interests and those of WaterNSW. However, the appointment
was not in accordance with best practice and was liable to expose WaterNSW and/or
the EIS to criticism in circumstances where:

a. Ms Musgrave and Mr Roberts had a significant divergence of opinion about the
approach to assessing the impacts of the Project, and the broader approach to the
biodiversity assessment; and

b.  Cardno continued to undertake peer review of the EIS and the peer review of the
Upstream BAR being prepared by Mr Roberts was conducted by his subordinates
at Cardno.

We are unable to reach a firm conclusion about whether these risks were properly
assessed by WaterNSW, SMEC or Cardno prior to Mr Roberts' appointment as
accredited assessor.

Question 7 Were the other options for reducing flood risk in the Hawkesbury-Nepean Valley
considered in the EIS and, if not, the circumstances in which these matters were
excluded from the EIS?

The other options for reducing flood risk in the in the Hawkesbury-Nepean Valley are
considered in Chapter 4 of the EIS.

2.2 These findings were made on the basis of the information and documents made available to us.
There are some limitations with the inquiries conducted and information considered for the
purposes of preparing this report. These limitations are addressed in Part A below, and include:

(a) Ms Musgrave and Dr Crates declined to participate, they would not be interviewed or
provide documents;

(b) SMEC's cooperation was reluctant and conditional, and it refused to make available a key
witness to be interviewed; and

(c) DPE declined to provide information sought from it.

2.3 We have noted in Part B where we have not been able to make findings due to a lack of
information or cooperation with our inquiries. We have made factual findings where we are able
to do so on the basis of the information available to us. We do so on the basis that there may be
other documents and perspectives on relevant events that were not available to us during our
inquiries.
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Yours faithfully
MinterEllison
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Part A - General

3.  Introduction and background

3.1 WaterNSW is a NSW state owned corporation and the owner and operator of the Warragamba
Dam.

3.2 In October 2016, the NSW Government asked WaterNSW to seek planning approval to raise the
height of the Warragamba Dam wall by approximately 14 metres above the existing full supply
level for the temporary storage and controlled release of water inflows (the Project). The
purpose of the Project was to enable WaterNSW to control the extent and duration of any
temporary upstream inundation at the dam.

3.3 This followed the NSW Government's adoption of the findings and recommendations of the
Hawkesbury-Nepean Valley Flood Management Taskforce, an independently chaired inter-
agency group, for reducing overall flood risk in the Hawkesbury-Nepean Valley (the Flood
Strategy) in June 2016. The Taskforce recommended that the Warragamba Dam wall be raised
by around 14 metres, subject to the completion of an Environmental Impact Statement and a full
business case.

3.4 In July 2017, WaterNSW engaged SMEC Australia Pty Ltd (SMEC), a firm of engineering
consultants, to prepare the EIS on its behalf.

3.5 On 20 June 2019, the NSW Legislative Council passed a resolution to establish the Select
Committee on the Proposal to Raise the Warragamba Dam Wall (the Select Committee). The
Select Committee's Terms of Reference are to inquire into and report on the NSW Government's
proposal to raise the Warragamba Dam wall, including:

(d) the adequacy of the Environmental Impact Assessment process to date, including the
assessment of impacts on:

(i) World Heritage,
(i) Aboriginal Cultural Heritage,

(iii) ecological values of the Greater Blue Mountains National Park,
(iv) the Warragamba community,
(v) communities on the Hawkesbury Nepean Floodplain,
(e) the nature and extent of the examination of alternative options for flood management that

formed the basis of the Cost Benefit Analysis of the project and the ‘Resilient Valley,
Resilient Communities' strategy,

3.6 The Select Committee held five public hearings between November 2019 and June 2021. It
published an Interim Report on 5 October 2021.

3.7 In September 2021, WaterNSW submitted the EIS to what was then the Department of Planning,
Industry and Environment (DPIE) (now the Department of Planning and Environment (DPE)) for
public exhibition.

3.8 On 8 November 2021, the Select Committee held a further hearing (the 8 November Hearing).
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4.  Allegations made before the Select Committee

4.1 At the 8 November Hearing, the following witnesses gave evidence about the biodiversity
assessments conducted for the EIS:

(a)

(b)

(c)

(d)

Rachel Musgrave, a former SMEC employee who was the accredited assessor for the
biodiversity assessment reports in the EIS between June 2018 and September 2020;

Dr Ross Crates, a postdoctoral fellow at the Australian National University, who was
employed on a casual basis by SMEC in 2018;

Kevin Roberts, Regional Senior Principal — Environmental Services at Cardno, who was
involved in the preparation of the EIS as:

(i) peer reviewer for the biodiversity assessment reports between August and
December 2018 and November 2019 to August 2020;

(ii) Project Manager at WaterNSW on secondment from Cardno during a period of
maternity leave between January and October 2019; and

(iii) accredited assessor at SMEC on secondment from Cardno for the biodiversity
assessment reports in the EIS from September 2020 to date; and

Dr Steven Douglas, a consultant ecologist and environmental planner who was not
involved in the preparation of the EIS.

4.2 Ms Musgrave gave evidence that:

(@)

(b)

(c)

(d)

(e)

()

she was not comfortable with the approach to impact assessment in the Upstream BAR,
which assessed the upstream impacts of the Project as 'indirect' rather than 'direct';?

she was 'directed' by WaterNSW and senior members of the SMEC project team to
change aspects of the Upstream BAR, using wording suggested by WaterNSW, which
made the environmental impacts identified in the Upstream BAR "less definite";?

as a result of being "overruled” on the above issues, she "self-reported” to DPIE with
regard to her involvement in the project and potential risks to her accreditation under the
Biodiversity Conservation Act 2006 (NSW) (BCA);*

the matters identified in paragraphs (a), (b) and (c) above were the "pivotal reason" for her
resignation from SMEC in September 2020, prior to the completion of the EIS;5

there could be a perceived conflict of interest associated with Mr Roberts' replacement of
Ms Musgrave as the accredited assessor for the EIS, given his previous involvement with
the Project on behalf of WaterNSW;8 and

the offset credit report in the EIS incorrectly bears Ms Musgrave’s name, despite her no
longer being the accredited assessor for the EIS.”

4.3 Dr Crates gave evidence that:

(a)

(b)

sections of the EIS that he drafted were subject to "significant editing” and were
"significantly diluted" to "water down the envisaged impacts of the proposed
development";® and

the contents of the Upstream BAR with respect to the Regent Honeyeater contradicts
Appendix F5 to the EIS, being the report on Matters of National Environmental
Significance — Biodiversity (MNES Report).°

2 Transcript, Select Committee on the Proposal to Raise the Warragamba Dam Wall, Virtual Hearing, 8 November 2021, p 18.
3 Transcript, Select Committee on the Proposal to Raise the Warragamba Dam Wall, Virtual Hearing, 8 November 2021, p 20.
4 Transcript, Select Committee on the Proposal to Raise the Warragamba Dam Wall, Virtual Hearing, 8 November 2021, p 18.
5 Transcript, Select Committee on the Proposal to Raise the Warragamba Dam Wall, Virtual Hearing, 8 November 2021, p 19.
8 Transcript, Select Committee on the Proposal to Raise the Warragamba Dam Wall, Virtual Hearing, 8 November 2021, p 21.
" Transcript, Select Committee on the Proposal to Raise the Warragamba Dam Wall, Virtual Hearing, 8 November 2021, p 22.
8 Transcript, Select Committee on the Proposal to Raise the Warragamba Dam Wall, Virtual Hearing, 8 November 2021, p 11.
9 Transcript, Select Committee on the Proposal to Raise the Warragamba Dam Wall, Virtual Hearing, 8 November 2021, p 11.
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4.5

5.1

6.1

6.2

MinterEllison.

Dr Douglas gave evidence that he had reviewed a previous draft of the EIS and compared it with
the version that was on public exhibition. He stated that there are:

multiple instances of selective editing to favour the proponent's interests ... to essentially
dilute the impacts to make it look not as significant as it is.

The evidence given by the witnesses before the Select Committee is addressed in further detail in
Part B below.

Scope of inquiries

In light of the allegations by Ms Musgrave, Dr Crates and Dr Douglas during the 8 November
Hearing, MinterEllison was instructed by WaterNSW to make inquiries into:

(a) whether Ms Musgrave was directed to prepare the EIS on the basis that the upstream
impacts of the Project would be 'indirect' rather than 'direct' and, if so, the circumstances
in which that occurred;

(b) whether Ms Musgrave was directed to change the wording in Chapters 4, 8 or 13 or
Appendix F1 of the EIS in a manner that:

(i) reduced the environmental impact of the Project, or rendered the assessment of
that impact 'less definite'; and/or

(i) decreased the offset amounts likely to be payable by WaterNSW,
and, if so, the circumstances in which that occurred;

(c) whether the offset credit report used in the EIS bears Ms Musgraves' name
notwithstanding that she asked for her name to be removed from the EIS and, if so, the
circumstances in which that occurred;

(d) whether the sections of the EIS prepared by Dr Crates were edited to reduce the impacts
of the Project and, if so, the circumstances in which that occurred;

(e) whether the edited sections of the EIS prepared by Dr Crates are inconsistent with
Appendix F5 to the EIS;

() Mr Roberts' previous involvement in the Project and the circumstances in which he was
appointed as the accredited assessor for the EIS;

(9) whether the other options for reducing flood risk in the Hawkesbury-Nepean Valley were
considered in the EIS and, if not, the circumstances in which these matters were excluded
from the EIS.

Methodology and information considered

MinterEllison interviewed the following persons involved in the preparation of the EIS:

(a Mr Roberts;
(b Chris Masters, Technical Lead at SMEC;
(c

d

)
)
) Robert Tilbury, Market Director - Infrastructure at SMEC,;
) Emma Hately, Project Manager, WaterNSW; and

)

e David Harper, Program Director — Major Projects at WaterNSW;

—_~ o~ o~

together, the Participants).

At the beginning of each interview, the Participants were advised that the interview was being
conducted for the purpose of MinterEllison providing legal advice to WaterNSW, the interview was
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covered by legal professional privilege and they would not be provided with a copy of the notes of
the interview or related documents, nor informed of MinterEllison's findings or recommendations.

6.3 Each participant verbally agreed to maintain confidentiality in respect of the matter.

6.4 MinterEllison was also provided some documents by WaterNSW, SMEC and Mr Roberts, which
are identified where relevant in Part B below. An index of all of the documents provided to us is
at Annexure B.

Limitations impacting our inquiries

6.5 There are some limitations with the enquiries conducted and information we considered for the
purposes of preparing this report.

6.6 First, two key witnesses, Ms Musgrave and Dr Crates, both declined to be interviewed or provide
documents. It was therefore necessary to rely solely on the evidence they each gave to the
Select Committee - we were unable to test the allegations made or obtain any further information.

6.7 Secondly, SMEC's cooperation was reluctant and limited as follows:

(a) it declined to make a key witness, Pula Herath, who was the Project Manager for the EIS
at SMEC, available to be interviewed by MinterEllison;

(b) it was of a condition of SMEC's participation in the interview process that Mr Tilbury and
Mr Masters be provided with a list of questions in advance of their interviews. We
understand from our interviews with them that they discussed those questions with each
other prior to attending the interview notwithstanding our request that they not do so; and

(c) it is evident from the documents provided by WaterNSW and our interviews with
Mr Masters and Mr Tilbury that SMEC provided a very limited number of the documents
requested, such that it is likely that there are further relevant documents that we have not
been able to consider.

6.8 Finally, DPE declined to provide relevant documents. These documents are relevant to Ms
Musgrave's evidence at the 8 November Hearing that she self-reported to (what was then) DPIE
because she was concerned that her involvement in the EIS would put her accreditation as an
accredited assessor under the BCA at risk.

6.9 We have noted in Part B below where we have not been able to make findings as a result of a
lack of information or cooperation with our inquiries. We have made factual findings where we are
able to do so on the basis of the information available to us. However, we do so on the basis that
there may be other documents and perspectives on relevant events that were not available to us
during our inquiries.
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Part B - Findings and analysis

7.  Question 1

Question 1

Was Ms Musgrave directed to prepare the EIS on the basis that the upstream impacts of the Project
would be 'indirect' rather than 'direct' and, if so, in what circumstances did that occur?

Finding 1
We are satisfied that WaterNSW directed SMEC to prepare the EIS on the basis that the upstream
impacts of the Project on biodiversity would be 'indirect' rather than 'direct'.

We do not have sufficient information to making findings about the entirety of the circumstances in
which this occurred. However, we are satisfied that:

(a) there was a dispute between WaterNSW and SMEC during 2019 as to whether the upstream
impacts of the Project should be assessed as direct or indirect under the Framework for
Biodiversity Assessment;

(b) in late January 2020, WaterNSW instructed SMEC via comments on a draft version of the
biodiversity assessment report to:
(i) assess the upstream impacts of the Project as indirect; and
(ii) for the purpose of calculating offsets, treat the impact as direct rather than indirect in
any area where there was more than 20% probability of a flood event occurring in any
given year;
(c) it is likely that WaterNSW gave that instruction in reliance on legal advice it obtained from

BakerMcKenzie, which advised that the matter was "not clear cut”, but that the upstream
impacts are "better described as 'indirect' impacts than 'direct’' impacts"; and

(d) SMEC implemented these changes in the next draft of the Upstream Biodiversity Assessment
Report (Upstream BAR), which it provided to WaterNSW in April 2020.

The approach to impact assessment changed following Ms Musgrave's resignation. The public
exhibition version of the Upstream BAR assesses the upstream impacts of the Project without
reference to either direct or indirect impacts. The offset credit obligation in the 'upstream impact area'
is to be determined as if all of the impacts of the Project are direct.

Framework for Biodiversity Assessment

71 The Secretary's Environmental Assessment Requirements (SEARSs) for the Project require
WaterNSW to assess the biodiversity impacts of the Project pursuant to the Framework for
Biodiversity Assessment (the FBA), unless otherwise agreed by the Office of Environment and
Heritage (OEH).10

7.2 The FBA sets out the assessment methodology to be applied by an accredited assessor when
preparing a biodiversity assessment report as part of an EIS. It requires the accredited assessor
to assess the direct and indirect impacts of a major project on biodiversity values in accordance
with section 8 of the FBA.

7.3 The terms 'direct impact' and 'indirect impact' are defined in the FBA as follows:

Direct impact on biodiversity values: an impact on biodiversity values that is a direct
result of vegetation clearance from a development. It is predictable, usually occurs at or

10 Secretary's Environmental Assessment Requirements (SEARs), NSW Department of Planning and Environment, Warragamba
Dam Raising Project, 13 March 2018, p 5.
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near to the development site and can be readily identified during the planning, design,
construction, and operational phases of a development.

Indirect impact on biodiversity values: an impact on biodiversity values that occurs
when development related activities affect threatened species, threatened species habitat,
populations or ecological communities in a manner other than direct impact. Compared to
direct impacts, indirect impacts often:

* occur over a wider area than just the site of the development

* have a lower intensity of impact in the extent to which they occur compared to direct
impacts

* occur off site

* have a lower predictability of when the impact occurs

* have unclear boundaries of responsibility.

7.4 Paragraph 8.4.1.4 of the FBA gives additional examples of indirect impacts on biodiversity,
including:
(e) impacts that are infrequent, cumulative or difficult to measure...

7.5 The consequence for the proponent of a major project in having the impacts of the project
assessed as direct rather than indirect under the FBA are:

(a) for direct impacts, a proponent is required to:
(i) avoid or minimise direct impacts on biodiversity values; and

(ii) for certain types of impacts that cannot be avoided or minimised, calculate an
offset requirement for those impacts, using what was then called the BioBanking
Credit Calculator (BBCC); and

(b) for indirect impacts, a proponent is required to incorporate any reasonable onsite
measures that minimise the indirect impacts of the development.

Dispute as to the interpretation of the FBA

7.6 In 2018 and early 2019 there was uncertainty at WaterNSW and SMEC as to how the definitions
of 'direct impact' and 'indirect impact' in the FBA would apply with respect to upstream impacts
due to the unique nature of the Project.!

7.7 This uncertainty arose because in a typical project the subject of assessment under the FBA, a
direct impact is caused by the clearing of vegetation during the construction phase and an indirect
impact will arise after construction, as a result of that clearing.'? In the case of the upstream
impacts of the Project, the impact being assessed is the effect on biodiversity caused by flooding
that is unpredictable — in that the frequency, depth and duration of flooding that will occur in the
future is unknown, difficult to predict and temporary.'3

7.8 By mid-2019, WaterNSW and SMEC had formed opposing views as to whether the upstream
impacts should be considered direct or indirect. WaterNSW considered that the impacts of the

" SMEC, Impact Assessment Methodology (WaterNSW), 27 March 2019; Interview with Mr Masters, 1 February 2022; Interview
with Mr Tilbury, 4 February 2022; Interview with Mr Harper, 4 February 2022.

"2 |Interview with Mr Roberts, 14 January 2022; Interview with Ms Hately, 3 February 2022.

'3 Interview with Mr Tilbury, 4 February 2022; Interview with Mr Harper, 4 February 2022; Interview with Mr Roberts, 14 January
2022; Interview with Ms Hately, 3 February 2022; Letter from BakerMcKenzie to WaterNSW, 24 October 2019; Draft Appendix F1:
Biodiversity Assessment Report — Upstream, Revision 4, 8 April 2020, [1.5.4].
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Project were more accurately described as 'indirect' whilst SMEC held the view that the impacts of
the Project would be more accurately described as direct.'*

7.9 On 20 August 2019, SMEC wrote to WaterNSW expressing the view that the upstream impact of
the Project was direct. In this letter, SMEC referred to the definition of 'clearing’ in s 7 of the
Native Vegetation Act 2003 (NSW) (the 20 August Letter). This definition also appears in the
BCA, which governs the FBA.

7.10 Section 7 of the Native Vegetation Act 2003 (NSW) defines "clearing" as any one or more of the
following:

(a) cutting down, felling, uprooting, thinning or otherwise removing native vegetation;

(b) killing, destroying, poisoning, ringbarking or burning native vegetation.

7.11  Ms Musgrave's evidence at the 8 November Hearing confirms that this was the basis for her view.
She gave evidence that certain flood events would effectively drown the upstream vegetation,
resulting in a reduction of vegetation cover. On this basis, she considered that flooding occurring
upstream of the dam constituted 'clearing’ because it involved killing or destroying native
vegetation.1®

7.12  WaterNSW understood that SMEC intended to maintain its position that the upstream impacts of
the Project were direct unless it received a direction from the OEH otherwise.'® We do not know
whether it understood this to be the case from the 20 August Letter, which does not directly state
this, or from separate communications with SMEC.

7.13 In seeking to resolve this issue, WaterNSW took two key steps.

7.14  First, it instructed SMEC to prepare the Biodiversity Assessment Framework Report (the BAF
Report) for consultation with relevant government agencies.'” The BAF Report provided by
WaterNSW to DPIE in November 2019 assessed the upstream impacts of the Project as indirect
and proposed an adaptive management plan to address those impacts.'® An adaptive
management plan involves the monitoring of impacts over time (following completion of a project)
to determine what steps should be taken to reduce the extent of indirect impacts.

7.15 Inlate November 2019, DPIE informed WaterNSW that it:
(a) did not agree with the approach to dealing with impacts proposed in the BAF Report; and

(b) preferred an approach whereby compensation would be payable for the more certain
impacts and the implementation of an adaptive management plan for less certain
impacts.®

7.16  We have been informed by Ms Hately that she attended at least one meeting with DPIE in relation
to the BAF Report. Ms Hately recalls that, at that meeting, DPIE agreed with WaterNSW that the
upstream impact of the Project did not fall within the definition of 'direct impact' in the FBA, but
expressed the view that the payment of compensation was required in order for the Upstream
BAR to be publicly acceptable.?® We have not been able to independently verify this with DPIE.

7.17  Second, it obtained legal advice from BakerMcKenzie on whether the upstream impacts of the
Project should legally be characterised as direct or indirect under the FBA. BakerMcKenzie's

14 Letter from Mr Herath to Mr Harper, 20 August 2019; Letter from BakerMcKenzie to WaterNSW, 24 October 2019, [2.1(e) — (h)].
'® Transcript, Select Committee on the Proposal to Raise the Warragamba Dam Wall, Virtual Hearing, 8 November 2021, p 22.

'6 Letter from BakerMcKenzie to WaterNSW, 24 October 2019, [2.1(f)].

7 Minutes, Environmental Planning Approvals Progress Meeting 54 — 30 October 2019 DRAFT, Item 2.

'8 Draft Biodiversity Assessment Framework, Warragamba Dam Raising, 31 October 2019.

'® Draft Biodiversity Assessment Framework, Warragamba Dam Raising, 31 October 2019, comment made by 'EES' on pp 1, 6, 7;
Interview with Ms Hately, 21 March 2022.

20 Interview with Ms Hately, 21 March 2022.

MinterEllison | Ref: 1377193
Privileged & Confidential Page 13

ME_196998159_2



7.18

7.19

7.20

7.21

7.22
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advice of 24 October 2019 was that "the matter is not clear cut”, but that the upstream impacts
are "better described as 'indirect’ impacts than 'direct' impacts"” (BakerMcKenzie Advice).

WaterNSW shared excerpts of the BakerMcKenzie Advice with SMEC on 25 February 2020.2
We do not know if SMEC responded or, if so, how.

On 12 December 2019, WaterNSW provided an updated version of the BAF Report to SMEC that
addressed DPIE's comments?? that:

(a) stated that the Project will have both direct and 'uncertain' upstream impacts;

(b) provided for an upfront compensation package in respect of the impact on the upstream
area where there is a greater than 20% probability of a flood event occurring in any given
year with a raised dam (High Risk Area); and

(c) provided for impacts in the remaining upstream area to be addressed by way of an
adaptive management plan.23

Ms Hately informed us that, whilst the updated BAF Report described certain upstream impacts
as 'direct', it did not treat them as direct for the purpose of calculating offsets.?* In particular, the
updated BAF Report diverged from the approach to direct impacts in the FBA in two significant
respects:

(a) it did not calculate offset credits for any species whose habitat was in the High Risk Area,
with offset credits only being calculated for impacts on vegetation in that area; and

(b) it only provided for offset credits to be calculated with respect to impacts above the full
supply level of the existing dam in the High Risk Area.?®

Ms Hately's view was that this was an appropriate approach to dealing with the complexities of
the impact of temporary and infrequent inundation because it avoided credit offsets being
generated twice for loss of habitat, due to the dual effect of inundation on vegetation and the
species that inhabit that vegetation.?® It also avoided the generation of offset credits for existing
impacts of flooding up to the current full supply level, which would involve the calculation of offsets
for the impact of flooding that already occurs.?

When asked why the updated BAF Report described certain upstream impacts as direct, Ms
Hately stated that she used incorrect terminology when drafting the updated BAF Report due to
her lack of knowledge and experience in this area. She explained that her incorrect terminology
was later corrected by Mr Roberts verbally, but she could not recall when this occurred. She
indicated that no further versions of the BAF Report were prepared.

Approach taken to biodiversity assessment in 2020

7.23

On 23 January 2020, SMEC provided Revision 3 of the Upstream BAR to WaterNSW.28 |t was
partially consistent with the updated BAF Report. As with the BAF Report, it provided for an
upfront biodiversity offset package for impacts on biodiversity in the High Risk Area and an
adaptive management plan for the remaining upstream area.?® It described the upstream impacts
in the High Risk Area as 'direct',3® which was consistent with the terminology in the updated BAF
Report, if not the intent. However, it assessed the impacts in the High Risk Area in accordance

2! Email from Mr Harper to Mr Herath, 25 February 2020.

22 Email from Ms Hately to Mr Herath, 12 December 2019, attaching 'Adaptive Management Plan, Warragamba Dam Raising, 11
December 2019'".

2 Adaptive Management Plan, Warragamba Dam Raising, 11 December 2019; Interview with Ms Hately, 21 March 2022.

2 Interview with Ms Hately, 21 March 2022.

25 Email from Ms Hately to Mr Herath, 12 December 2019, attaching 'Adaptive Management Plan, Warragamba Dam Raising, 11
December 2019', sections 2.2, 3.1 and 3.4.

2 Email from Ms Hately to Mr Herath, 12 December 2019, attaching 'Adaptive Management Plan, Warragamba Dam Raising, 11
December 2019', sections 2.2, 3.1 and 3.4.

27 Email from Ms Hately to Mr Herath, 12 December 2019, attaching 'Adaptive Management Plan, Warragamba Dam Raising, 11
December 2019', sections 2.2, 3.1 and 3.4.

28 Email from Maria Conidaris to Ms Hately and Clinton Tsang, 23 January 2020.

2 Upstream BAR, Revision 3, [1.5], [7.2].

30 Upstream BAR, Revision 3, [8.1.5], [8.2].
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with the approach to direct impacts in the FBA, including providing for the generation of species
credits due to direct impacts on fauna species and their habitat.3

In late January 2020, WaterNSW provided comments on Revision 3 of the Upstream BAR to
SMEC in the form of a table.32 This document was provided to SMEC as part of the process
described in paragraph 8.5 below. The initials on the comments table indicate that the feedback
was given by Mr Roberts, who at that time was employed by Cardno and engaged as a consultant
by WaterNSW to peer review the Upstream BAR, and Ms Hately, the Project Manager employed
by WaterNSW.

Mr Roberts comments on Revision 3 of the Upstream BAR included:

Document is written as a mix of the FBA direct impact and the adaptive approach for
uncertain impact. The decision as supported by BCD [Biodiversity and Conservation
Division of DPIE] to adopt the adaptive approach (based on impacts being indirect) will
require a change in the structure of the document — deletion of areas no longer necessary
and addition of others. The elements relating to the adaptive approach are generally
added in well. Some of these are noted in comments below but suggest an overall review
of structure as part of this review, including language and drawing conclusions. Note that
comments are based on

e Project/Development Site is limited to the construction site — as per definition in
the FBA which refers to the EP&A Act

e Upstream Impacts are all indirect based on concept of uncertain and
unpredictable impact — and that they are not at the development site

o Offset calculation for 20% AEP area — ecosystem credits only — need to articulate
that this offset is being provided to ‘secure from future risk ‘as per wording in
letter’ rather than a known impact and associated calculated impact.

e Any area below FSL is not included in calculations but could be discussed as a
demonstration around the nature and uncertainty of impact of temporary flooding.

The approach potentially means that issues such as direct and indirect and stepped
through assessment of offset criteria compared to FBA may no longer be required.

Ms Hately made the following comment:
As discussed at the meeting the definitions require updating in line with the EP&A Act as

per FBA guidance. The upstream area is considered an indirect impact and requires
assessment as per FBA in particular section 8.4.

On around 8 April 2020, SMEC provided Revision 4 of the Upstream BAR to WaterNSW. It

described all of the potential impacts of the Project on upstream biodiversity as indirect, stating:
As the impacts associated with temporary inundation as a result of the Project's ongoing
operation are considered to be an indirect impact, this BAR does not assess any direct
impacts on biodiversity values within the study area.3?

It otherwise mirrored the approach to offsetting impacts provided for in the updated BAF as set
out in paragraph 7.19 above.

In light of the matters in paragraphs 7.23 to 7.27 above, in the context of the dispute outlined in
paragraphs 7.6 to 7.20 above, we are satisfied that WaterNSW directed SMEC to prepare the

31 Upstream BAR, Revision 3, [8.1.5], [8.2].

%2 Warragamba Dam Raising EIS Comment/Response, 30012078-COM, APP F1 — 23 January 2022 (WDR Comment Sheet — APP
F1 — Upstream BAR Tranche 2 sub).

33 Draft Appendix F1: Biodiversity Assessment Report — Upstream, Revision 4, 8 April 2020, [8.2].
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Upstream BAR on the basis that the upstream impacts of the Project were indirect rather than
direct.

7.30  We do not have sufficient information to determine the circumstances in which SMEC agreed to
make those changes. Ms Musgrave gave evidence at the 8 November Hearing that she:

(a) was not comfortable with the impact assessment approach; and

(b) self-reported to DPIE in relation to the changes being made to the Upstream BAR
because she was concerned that her accreditation under the BCA could be at risk.34

7.31  The information available suggests that SMEC supported Ms Musgrave's approach throughout
2019.35 We do not know:

(a) whether SMEC continued to support Ms Musgrave's position in 2020, particularly after it
received the BakerMcKenzie Advice on 25 February 2020; or

(b) what, if any, conversations took place between 12 December 2019 and 8 April 2020
internally at SMEC or between WaterNSW and SMEC with respect to this issue which led
to the changed approach in Revision 4 of the Upstream BAR.

7.32  Mr Masters informed us that:

On the back of having done that the assessment of the upstream hydrology | noted that it
could have gone one way or another, but | thought it sat on indirect side. WaterNSW did
not pressure me. | felt satisfied based on the work | had done analysing the upstream
flooding. This lead me to the point where my view was on balance that it was more an
indirect impact, particularly considering the size of the upstream area and the probabilistic
nature of flooding. | was comfortable with the upstream impacts being assessed as
indirect.3®

7.33  Mr Masters could not recall when he made this assessment. He also could not recall any of the
conversations that he had with Ms Musgrave about this issue.3”

7.34  As aresult of the matters referred to in paragraph 6.6 to 6.8 above, we have not been able to
make a finding as to the circumstances that led to the changed approach to impact assessment in
Revision 4 of the Upstream BAR.

Public exhibition version of the Upstream BAR

7.35 For completeness, it was pointed out to us by all of the Participants during our interviews in
January and February 2022 that the approach to the assessment of the upstream impacts of the
Project has changed since Ms Musgrave resigned from her position at SMEC.

7.36  This is consistent with the public exhibition version of the Upstream BAR, which:

(a) assesses the upstream impacts of the Project without reference to either direct or indirect
impacts; and

(b) determines an upstream impact area based on a modelled likely maximum inundation
level within a 20 year period, with the offsets required to be made by WaterNSW
calculated in accordance with the BBCC assuming a total loss of biodiversity in that area.

7.37 Ms Musgrave has been critical of this approach in her response to questions taken on notice
during the 8 November Hearing.38

% Transcript, Select Committee on the Proposal to Raise the Warragamba Dam Wall, Virtual Hearing, 8 November 2021, p 18.

% Letter from Mr Herath to Mr Harper, 20 August 2019.

36 Interview with Mr Masters, 1 February 2022.

37 Interview with Mr Masters, 1 February 2022.

3% Select Committee on the Proposal to Raise the Warragamba Dam Wall, Ms Rachel Musgrave Answers to Questions on Notice,
22 December 2021, pp 2 - 3.
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8.  Question 2

Question 2

Was Ms Musgrave directed to change the wording in Chapters 4, 8 or 13 or Appendix F1 (referred to
in this report as the Upstream BAR) of the EIS in a manner that (a) reduced the environmental impact
of the Project, or rendered the assessment of that impact 'less definite' or (b) decreased the offset
amounts likely to be payable by WaterNSW and, if so, in what circumstances did that occur?

Finding 2

WaterNSW (Mr Roberts and Ms Hately) provided comments to SMEC requesting changes to the
wording in the Upstream BAR on a number of occasions in late 2019 and early 2020. In the final
round of comments provided to SMEC before Ms Musgrave resigned, WaterNSW asked SMEC to
reconsider its approach in order to facilitate the submission of the document to DPIE for review.
Senior managers at SMEC supported the requested changes and it is likely that they either asked or
directed Ms Musgrave to make the changes that had been requested by WaterNSW.

The nature of the changes Ms Musgrave was asked to make:

(a) rendered the assessment of the environmental impact of the Project less definite; and
(b) did not decrease the offset amounts likely to be payable by WaterNSW.

In relation to paragraph (a), this appears to be the result of a genuine scientific disagreement

between Ms Musgrave and Mr Roberts, the latter of whom was supported by the broader project
team at SMEC and WaterNSW, as to the certainty of the environmental impacts of the Project.

Detailed summary of our findings

8.1 Since the terms of reference were finalised, we were informed that Ms Musgrave was not
responsible for drafting Chapters 4, 8 or 13 of the EIS. Accordingly, we have limited the scope of
our inquiries this question to the Upstream BAR.

8.2 We are satisfied that:

(a) Ms Musgrave and Mr Roberts had different professional opinions about the certainty of the
impact of the Project on the upstream area. The nature of this divergence of views is
described in paragraphs 8.6 and 8.7 below;

(b) this difference of views was communicated via the exchange of a 'comments table'
between WaterNSW and SMEC in September 2019 and January and April 2020;

(c) following the exchange of the comments tables in January and April 2020, changes were
made by SMEC to some of the wording in the Upstream BAR, which reflected Mr Roberts'
preferred approach to certainty of impact;

(d) on 28 April 2020:

(i) WaterNSW provided a comments table to SMEC under cover of an email that
asked SMEC to "reconsider” the outstanding comments relating to certainty of
impact so that the Upstream BAR could be provided to DPIE for its review; and

(ii) SMEC responded to that email with a comments table with the outstanding
comments relating to certainty of impact as "closed";

(e) the version of the Upstream BAR that SMEC provided to WaterNSW on 1 May 2020 had
been changed in a way that reflected Mr Roberts' preferred approach rather than the
approach that had previously been taken by Ms Musgrave;

(f) in November 2020, following Mr Roberts' appointment as accredited assessor for the EIS,
changes were made to Revision 7 of the Upstream BAR so that the impacts of the Project
reflected the approach preferred by Mr Roberts rather than the initial approach taken by
Ms Musgrave;
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(9) the changes made to the Upstream BAR in April, May and November 2020 assess the
impacts of the Project as less certain than expressed in Revisions 1 and 2 of the
Upstream BAR; and

(h) we cannot form a conclusion about whether Ms Musgrave was directed to make the
changes that were made prior to her resignation and, if so, by whom, or if she or others at
SMEC agreed to make the changes following internal discussions. We have set out the
reasons for this in paragraph 8.17 to 8.23 below.

We do not know what verbal communications occurred between WaterNSW and SMEC in relation
to this issue, or whether we have all of the relevant written communications in our possession,
because:

(a) some of the Participants recalled that the issue may have been discussed during project
meetings attended by WaterNSW and SMEC, but did not have any positive recollection;

(b) we have not been provided with minutes of any meetings between WaterNSW and SMEC
that elucidates the issue; and

(c) SMEC rejected our request to interview Mr Herath, who, based on his role in the Project,
is likely to have relevant information in this regard.

We are satisfied that the changes to the Upstream BAR did not decrease the number of offset
credits that would be generated if the Project proceeds. This is because the obligation to offset
impacts on biodiversity arises in respect of any impact that is determined to be 'direct' and is not
affected by how those impacts are described in the biodiversity assessment report.

Changes made to the Upstream BAR over time

8.5

8.6

8.7

The drafting process for the Upstream BAR in the relevant period was an iterative one. It involved
the following steps, which were repeated until all comments were addressed:

(a) SMEC provided a draft/revised draft of the Upstream BAR to WaterNSW for review;
(b) WaterNSW provided the revised draft of the Upstream BAR to Mr Roberts;

(c) Mr Roberts reviewed the Upstream BAR and provided his comments:
(i) occasionally in comment bubbles in a Word version of the document; or
(ii) more commonly, in a table format which provided for comments to be exchanged

between WaterNSW and SMEC on sections or paragraphs of the Upstream BAR,
with the person making the comment identified by their initials and a column
indicating whether the comment was resolved or unresolved;

(d) Ms Hately reviewed Mr Roberts' comments, and incorporated them with hers under the
heading 'WaterNSW Comments', and then provided the comments table to SMEC;

(e) Ms Musgrave reviewed the comments table and provided her response in the column
entitled 'SMEC Responses'; and

() SMEC sent the comments table back to WaterNSW for review and further comment.3°

During this process, Mr Roberts' comments disagreed with the approach taken by Ms Musgrave
about the level of certainty of the impact of temporary flooding on biodiversity upstream of the
dam wall. These comments were provided by WaterNSW to SMEC in response to Revisions 2 to
6 of the Upstream BAR in September 2019 and January, April and May 2020.40

Ms Musgrave's preferred drafting expressed a high degree of certainty about the impacts of the
Project, whereas Mr Roberts' clear position was that the impacts were less certain. A typical

% Interview with Mr Roberts, 14 January 2022; Interview with Ms Hately, 3 February 2022

40 WD REIS APP F1 — Upstream Biodiversity A — Report FINAL DRAFT — 190916 — Reviewed & Responded 191122; Warragamba
Dam Raising EIS Comment/Response, 30012078-COM, APP F1 — 23 January 2022; Warragamba Dam Raising EIS Comment /
Response, 30012078-COM, 3 April 2020, Warragamba Dam Raising EIS Comment / Response, 30012078-COM, 16 April 2020,
Warragamba Dam Raising EIS Comment / Response, 30012078-COM, 28 April 2020.
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example of this can be seen in the different wording used in Table 7-14 of Revision 2 when
compared to Table 7-9 of the Public Exhibition Version of the Upstream BAR as follows:

Revision 2 of the Upstream BAR Public Exhibition Version of the Upstream BAR
The project will impact and remove vegetation The Project may impact on vegetation within the
within the riparian buffer zone of a 9th order riparian buffer zone of a 9th order stream.
stream.

8.8 In considering the changes made to the Upstream BAR over time, and the reasons for those

changes, we have reviewed and compared the following documents:

(a) draft versions of the Upstream BAR prepared by Ms Musgrave and provided to
WaterNSW for review:

(i) Revision 1 dated 18 June 2019;

(ii) Revision 2 dated 18 September 2019;
(iii) Revision 3 dated 20 January 2020;
(iv) Revision 4 dated 8 April 2020;

(v) Revision 5 dated 27 April 2020; and
(vi) Revision 6 dated 1 May 2020;

(b) comments tables exchanged by WaterNSW and SMEC in relation to the Upstream BAR in
January and April 2020;*' and

(c) draft versions of the Upstream BAR prepared by Mr Roberts and provided to WaterNSW
for its review, being Revision 7 of the Upstream BAR dated 19 November 2020 and the
public exhibition version of the Upstream BAR dated 10 September 2021.

8.9 We are satisfied that, based on our review of the above documents:
(a) some changes were made by Ms Musgrave to the wording in Revisions 3 to 6 of the
Upstream BAR that reflected the approach preferred by Mr Roberts;

(b) further changes were made by Mr Roberts to the wording in Revision 7 of the Upstream
BAR (noting that by this time Mr Roberts was the accredited assessor for the Upstream
BAR); and

(c) in the final version of the Upstream BAR, the impacts of the Project reflected the approach
preferred by Mr Roberts, not the initial approach taken by Ms Musgrave (noting that Mr
Roberts was the accredited assessor for the Upstream BAR at the time of public
exhibition).

8.10 The changes to the wording in the Upstream BAR are identified in Annexure C, which sets out:

(a) Ms Musgrave's drafting in Revision 2 of the Upstream BAR;

(b) those instances where that wording was changed in a way that lessened the impact of the
Project in the public exhibition version of the Upstream BAR; and

(c) the date that the relevant change was made.
Circumstances leading up to the submission of the Upstream BAR to DPIE in May 2020
8.11  On each occasion that WaterNSW provided comments to SMEC on a revised version of the

Upstream BAR in a comments table, SMEC either indicated that it would make the suggested
changes or provided a response outlining its reason for declining to make the change.*? Prior to

4 Warragamba Dam Raising EIS Comment/Response, 30012078-COM, APP F1 — 23 January 2022; Warragamba Dam Raising
EIS Comment / Response, 30012078-COM, 3 April 2020, Warragamba Dam Raising EIS Comment / Response, 30012078-COM,
16 April 2020, Warragamba Dam Raising EIS Comment / Response, 30012078-COM, 28 April 2020.

42 Warragamba Dam Raising EIS Comment/Response, 30012078-COM, APP F1 — 23 January 2022; Warragamba Dam Raising
EIS Comment / Response, 30012078-COM, 3 April 2020, Warragamba Dam Raising EIS Comment / Response, 30012078-COM,
16 April 2020, Warragamba Dam Raising EIS Comment / Response, 30012078-COM, 28 April 2020.
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her resignation, SMEC's responses were always provided by Ms Musgrave, other than on one
occasion, described in paragraph 8.15 below, when they were made by 'LP', who we understand
to be Luke Palfreeman, Chief Technical Principal, Environment at SMEC.

8.12  The disagreement between Mr Roberts and Ms Musgrave over the wording in the Upstream BAR
came to a head in late April, when WaterNSW and SMEC were under significant time pressure to
submit a final version of the Upstream BAR to DPIE. The minutes of the fortnightly meetings
between WaterNSW and SMEC in the first quarter of 2020 indicated that the target date for a final
version of the Upstream BAR continued to be pushed out and that it's completion was a matter of
priority.43

8.13  On 28 April 2020, WaterNSW provided its comments table on Revision 5 of the Upstream BAR
under cover of an email that stated:

While WaterNSW has managed to close/accept most comments there remains an
outstanding concern re the conclusions from the AoS which are carried forward into the
document i.e. that the project will ‘kill’ or significantly impact on threatened species. In
some instances this is qualified depending on the nature of the flood event. However, the
risk is that these conclusions may be taken out of context in terms of the basis of the
adaptive approach being ‘uncertain’ (or ‘may’). This issue is covered well in the adaptive
management parts of the report. If the few open comments could be reconsidered, the
document would subsequently be considered appropriate to issue to DPIE for review.**

8.14  In the comments that had been made to date, Mr Roberts and Ms Musgrave had each expressed
strong but differing views about the proper scientific approach to describing the impacts of the
upstream flooding on biodiversity.

8.15 On 1 May 2020 at 7.47am, SMEC resubmitted the Upstream BAR together with an updated
comments table.#> The comments table indicated that other than with respect to one comment,
the text had been modified and the comments had been resolved. It appears from the initials in
the comments table that these updates were made by Mr Palfreeman.*¢ Due to the limited
cooperation of SMEC, and Ms Musgrave's refusal to participate in this process, we do not know
how those comments were closed, or whether Ms Musgrave agreed to those changes.

8.16 On 1 May 2020 at 3.27pm, WaterNSW sent an email to SMEC indicating that the Upstream BAR
had been accepted with open comments for submission to DPIE.4” We understand the reference
to 'open comments' being the one unresolved comment in the comments table provided by SMEC
earlier that day.

Reason for changes made to wording in the Upstream BAR

8.17  We cannot form a concluded view on whether Ms Musgrave was directed by either WaterNSW or
SMEC to change the wording in Revisions 3 to 6 of the Upstream BAR, for the reasons set out
below.

8.18 Ms Musgrave's evidence to the Select Committee was:

Ms MUSGRAVE: ... prior to the draft report being sent to the agencies for adequacy there
was some disagreement with regard to some of the terminology in the report, which I felt
needed to be stated in a certain way, and | was ultimately overruled on that.

4 WDR - Environmental Planning Approvals Progress Meeting 56 — 9 January 2020, ltem 1; WDR — Environmental Planning
Approvals Progress Meeting 56 — 20 February 2020, Item 1; WDR — Environmental Planning Approvals Progress Meeting 56 — 12
March 2020, ltems 1 and 2; WDR — Environmental Planning Approvals Progress Meeting 56 — 1 April 2020, ltems 1 and 2; WDR —
Environmental Planning Approvals Progress Meeting 56 — 16 April 2020, ltems 1 and 2.

4 Email from Mr Tsang to Mr Herath, 28 April 2020.

45 Email from Ms Conidaris to Ms Hately and Mr Tsang, 1 May 2020.

46 Warragamba Dam Raising EIS Comment / Response, 30012078-COM, 28 April 2020 (002) NEW response.

47 Email from Mr Tsang to Mr Herath, 1 May 2020.
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The Hon. ADAM SEARLE: So hang on, WaterNSW is the proponent of the dam wall
raising proposal; it had engaged SMEC to do arms-length scientific work; and you were
the lead on that. You are telling this Committee that senior people in SMEC and in
WaterNSW wanted to rewrite, essentially, your work and present it in a different way—a
way that in your view was not accurate. Is that correct?

Ms MUSGRAVE: Portions of the report, yes.*8

There is insufficient detail in Ms Musgrave's evidence to enable us to draw any conclusion about
whether Ms Musgrave was directed to make changes to the wording in the Upstream BAR. As
Ms Musgrave declined to speak to us, we have not been able to make any findings in this regard.

Mr Harper and Ms Hately separately informed us that they:

(a) carefully considered both approaches and concluded that Mr Roberts' approach was
preferable because it more accurately described the likely impact of the Project and was
therefore more sound from a scientific perspective; and

(b) passed on Mr Roberts' comments on the drafts of the Upstream BAR to Ms Musgrave, but
did not specifically direct Ms Musgrave to adopt Mr Roberts' approach, or to change the
wording in the Upstream BAR.#°

Mr Masters informed us that he also carefully considered both approaches and:

was a little concerned at the nature of some of the language used. It was wording like
'will' rather than ‘could’. To me 'will' implies a very high degree of certainty, and | didn't
think it was warranted in terms of the probabilistic nature of flooding and the impact on
flora. In my view, statements within the report, eg 'will', could not be backed up or
substantiated My view was that it was better to couch those statements in terms of 'could
and 'may’ ... | believed she was taking far too conservative a position with the wording
she adopted in the EIS. If we were challenged | think we would have difficulty
substantiating the position.5°

Mr Masters could not recall discussing this issue with Ms Musgrave at all.5!

We have not seen any documents, including any emails or other communications, that directed
Ms Musgrave to change the wording in the Upstream BAR.

Role of the accredited assessor in the preparation of an EIS

8.24

8.25

8.26

It appears that the framework under which an EIS is prepared has the potential for a conflict to
arise between an accredited assessor and the person responsible for the EIS in a way that is
unable to be resolved.

The BCA requires the biodiversity assessment report in an EIS to be prepared and certified by an
accredited assessor.

Section 6.15 of the Biodiversity Conservation Act 2016 (NSW) provides:

A biodiversity assessment report cannot be submitted in connection with a relevant
application unless the accredited person cetrtifies in the report that the report has been
prepared on the basis of the requirements of (and information provided under) the
biodiversity assessment method as at a specified date and that date is within 14 days of
the date the report is so submitted.

8 Transcript, Select Committee on the Proposal to Raise the Warragamba Dam Wall, Virtual Hearing, 8 November 2021, pp 18-19.
4 Interview with Mr Harper, 4 February 2022; Interview with Ms Hately, 3 February 2022.

%0 |nterview with Mr Masters, 1 February 2022.

51 Interview with Mr Masters, 1 February 2022.
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8.27  The Environment Planning Assessment Regulation 2000 (NSW) requires the person by whom the
EIS is prepared to provide a declaration that:

(a) the EIS complies with the SEARSs, which as set out in paragraph 7.1 above, requires
WaterNSW to assess the biodiversity impacts of the Project in accordance with the FBA,;
and

(b) the information contained in the EIS is neither false nor misleading.52

8.28 In our interview, Mr Masters informed us that:

Ultimately | had to sign a certificate for the EIS saying that it was a reasonable and fair
assessment under the EPA Act. | have an overall wholistic responsibility. But with regard
to the BAR, the accredited assessor does have the responsibility to sign off on the report
and the assumption is that they are comfortable with the content of the report, including
the wording that we have been discussing.53

8.29  There is no mechanism for resolving a scenario where there is a genuine scientific disagreement
between the accredited assessor and the person responsible for the totality of the EIS. This
scenario is further complicated when another accredited assessor, who is engaged to conduct
peer review, also disagrees with the accredited assessor for the Project.

9. Question 3

Question 3

Did the offset credit reports used in the EIS bear Ms Musgrave's name notwithstanding that she
asked for her name to be removed from the EIS and, if so, in what circumstances in that occur?

Finding 3

The offset credit reports in the Upstream BAR incorrectly identify Ms Musgrave as the accredited
assessor for the Project. This appears to be the result of an administrative error arising from an
oversight by Mr Roberts, who requested a superseded version of the FBA calculator cases from Ms
Musgrave's account to be transferred to his account. DPE has advised Mr Roberts that this has now
been corrected.

9.1 The biodiversity credit reports are on pages 271, 278, 297 and 308 of the Upstream BAR.5* Each
of the reports identify 'Rachel Musgrave' as the assessor, notwithstanding that she was no longer
the assessor at the time EIS was submitted for public exhibition.

9.2 As set out above, the FBA requires accredited assessors to use the BBCC to assess the impacts
of a major project on biodiversity values.5® The BBCC is a tool provided by DPE. It is only
accessible to accreditors assessors, who have an account by which they access the BBCC.5%
Accredited assessors create an 'FBA calculator case' for the projects in their account.5”

9.3 We have reviewed two email chains, one between Mr Roberts and DPIE and the other between
Mr Roberts and Ms Musgrave. They show:

(a) on 29 September 2020, Mr Roberts submitted a request to DPIE through the BioBanking
Mailbox, requesting to transfer four FBA calculator cases from Ms Musgrave's account to
Mr Roberts' account, as follows58;

%2 Environmental Planning and Assessment Regulation 2000 (NSW), ¢l 71(f), 72.

53 Interview with C Masters, 1 February 2022.

% Warragamba Dam Raising Environmental Impact Statement, Appendix F1: Biodiversity Assessment Report — Upstream, 10
September 2021.

%5 Framework for Biodiversity Assessment, [2.2.3.2].

% |nterview with Mr Roberts, 14 January 2022.

57 Interview with Mr Roberts, 14 January 2022.

58 Email from Mr Roberts to , 29 September 2020.
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174/2018/4907MP WDR_Kanangra V3
174/2018/4905MP WDR_Wollemi V3
174/2019/5016MP WDR_Burragorang V3
174/2018/4906MP WDR_Bungonia V3

(b) on 7 October 2020, Ms Musgrave emailed Lachlan Laurie at SMEC, copying in Mr
Roberts, stating:

@Kevin — the BBCC version is now V4 not v3 as per a couple of weeks ago.
Therefore V4 will need to be transferred to you BBCC.%°

(c) on 21 October 2020, DPIE confirmed via email to Mr Roberts that the cases in his email of
29 September 2020 had been transferred to his account.?

9.4 We have seen a screenshot of Ms Musgrave's BBCC account, which Ms Musgrave emailed to
SMEC and WaterNSW on 21 October 2021, and which is extracted below.8' It shows that version
4 of each of the four FBA calculator cases continued to exist in Ms Musgrave's account as at the
date of the screenshot, which appears to be 17 October 2021.

il

Ermviromment
NSW . Hiitage

Verdom  Propossl Name
WDt

WDR
WD
WD

PR

-+ Type here to search

9.5 Ms Musgrave states in her email of 21 October 2021:

V4 of calculators superseded V3 which informed the version of Appendix F1 — Upstream
BAR issued to agencies in May 2020 as part of the EIS adequacy assessment. V4 was
created by Ariane immediately following my departure from SMEC in order to expedite the
ongoing credit recalculations for the project. This version was to be moved into the new
accredited assessor's login as part of the handover process. The relevant SMEC project
team and the accredited assessor were informed of this via an email from myself
(attached and below) on 7 October 2020. A cursory check of the calculations within the
BBCC (Wollemi) against Appendix F1 indicate that V4 informed the EIS on public
exhibition as the credits in the calculator and Section 8.1 of Appendix F1 are consistent.5?

9.6 It appears from the matters in paragraphs 9.3 to 9.5 above that, on being appointed as the
accredited assessor for the Project, Mr Roberts inadvertently arranged for a superseded version
of the offset calculations for the Project to be transferred to his account, such that the more up to
date version remained in Ms Musgrave's account. As a result, when Mr Roberts printed the offset

% Screenshot of email from Ms Musgrave to Mr Laurie dated 7 October 2020, in email from Ms Musgrave to Mr Roberts, Mr Herath,
Mr Masters, Mr Harper and Ms Hately, 21 October 2021.

80 Email from Phil Wood to Mr Roberts, 21 October 2020.

61 Email from Ms Musgrave to Mr Roberts, Mr Herath, Mr Masters, Mr Harper and Ms Hately, 21 October 2021.

52 Email from Ms Musgrave to Mr Roberts, Mr Herath, Mr Masters, Mr Harper and Ms Hately dated 21 October 2021.
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credit report for inclusion in the Upstream BAR, the BBCC printed the most recent version (being
version 4), which was in Ms Musgrave's account and therefore bears her name as accredited
assessor.%3

9.7 An email chain between Mr Roberts and DPIE shows that, on 8 October 2021, Mr Roberts asked
for version 4 of the FBA calculator cases to be transferred to his account.®* There appeared to be
some technical issues outside Mr Roberts or WaterNSW's control that delayed the transfer, but it
was completed on 29 November 2021.65

10. Question 4

Question 4

Were sections of the EIS prepared by Dr Crates edited to reduce the impacts of the Project and, if so, in
what circumstances did this occur?

Finding 4

We are not in a position to form a concluded view on whether sections of the EIS prepared by Dr Crates
were edited to reduce the impacts of the Project. This is because we have not seen any sections of the
EIS that were prepared by Dr Crates. To the extent that Dr Crates did prepare parts of the Upstream
BAR, we consider that:

(a) these could have been changed as part of the revision process of the Upstream BAR undertaken
by Ms Musgrave and Mr Roberts throughout 2020; and

(b) it would not have been inappropriate for Dr Crates' work to be changed in this manner, because:

(i) Dr Crates was not engaged to provide an expert report for the Project, nor was he
qualified to assess the impact of the Project on biodiversity in accordance with the FBA
(as he was not an accredited assessor); and

(ii) it was the responsibility of the accredited assessor (ultimately, Mr Roberts) to assess the
impact of the Project on biodiversity in accordance with the FBA and to ensure that the
Upstream BAR reflected his "truthful opinion" in that regard.

10.1  Before the Select Committee, Dr Crates gave the following evidence:

SMEC engaged me as a subcontractor or a casual employee to help undertake the
biodiversity surveys for the impact assessment... | was also asked to write a draft impact
statement as part of the report that has been released in the last month or so... There has
been significant editing to the wording that | initially proposed for the upstream biodiversity
assessment reports; that has been significantly diluted presumably to water down the
envisaged impacts of the proposed development.56

10.2 We were informed by Mr Masters that searches of emails to and from Dr Crates were undertaken
and SMEC could not locate any reports or other documents that he prepared, including any part
of the Upstream BAR.S7 Mr Masters told us that Dr Crates may have drafted sections of the report
and saved them to a shared drive but that SMEC had no way of ascertaining what work he had
done and whether it had been changed.6 We therefore cannot form a concluded view as to

8 Interview with Mr Roberts, 14 January 2022.

54 Email from Mr Roberts to Mr Wood, 8 October 2021.

55 Emails between Mr Roberts, Ray Giddins (DPIE) and Mr Wood, 12 October 2021, 13 October 2021, 19 October 2021, 21 October
2021, 26 October 2021, 12 November 2021, 22 November 2021, 23 November 2021, 24 November 2021, 29 November 2021, 30
November 2021.

% Transcript, Select Committee on the Proposal to Raise the Warragamba Dam Wall, Virtual Hearing, 8 November 2021, p 11.

57 Interview with Mr Masters, 1 February 2022.

%8 Interview with Mr Masters, 1 February 2022.
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whether the allegation made by Dr Crates that the wording that he initially proposed for the
Upstream BAR had been "significantly diluted” was accurate.

We consider it likely that any wording contributed to the Upstream BAR by Dr Crates may have
been changed by Ms Musgrave or Mr Roberts during the revision of the Upstream BAR set out in
paragraph 8.9 above. As addressed elsewhere in this report, the changes made during that
process typically rendered the impact of the Project on biodiversity less definite, in accordance
with the divergence of views described in paragraph 8.7 above.

To the extent that this occurred, and was based on a genuinely held view about the potential
impacts of the Project, we do not consider that it was inappropriate, for the reasons that follow.

Dr Crates was not engaged to provide an expert report for the Project. His experience doing field
work in the Warragamba area was likely to have been the reason for his engagement, rather than
his expertise in the Regent Honeyeater. We have formed this view on the basis of the following:

(a) Mr Masters and Mr Tilbury informed us that they were unable to locate any documents in
relation to Dr Crates' engagement by SMEC.%® The common assumption made by the
Participants was that Dr Crates was a casual employee engaged to assist with field work
during the biodiversity surveys.”® This is consistent with Dr Crate's evidence before the
Select Committee;”"

(b) the Participants were not aware of the reason that Dr Crates had been engaged.” All of
the persons involved with his engagement were no longer working at SMEC and, in Ms
Musgrave's case, declined to participate in this review. Some of the Participants
considered that:

(i) it was likely that Dr Crates was engaged due to his experience doing field work in
the Warragamba area; and

(ii) to the extent that he was later asked to prepare parts of the Upstream BAR, this
was due to his expertise in relation to Regent Honeyeaters; 7% and

(c) whilst the FBA allows for expert reports to be obtained in respect of threatened species at
a development site, such expert reports must only be prepared by a person who is
accredited to do so (section 6.6.2.2 of the FBA). Dr Crates did not hold such an
accreditation.” Mr Roberts informed us that no one was accredited to provide expert
reports with respect to the Regent Honeyeater at the relevant time.”®

Given that Dr Crates was not engaged to provide an expert report for the Upstream BAR, it was
not inappropriate for the relevant accredited assessor to make any changes they considered
appropriate to the Upstream BAR. As set out above, the BCA and FBA provide that the Upstream
BAR must:

(a) be prepared by an accredited assessor; and

(b) include a certification from the accredited assessor that it had been prepared on the basis
of the requirements of the biodiversity assessment method.

5 Interview with Mr Masters, 1 February 2022; Interview with Mr Tilbury, 4 February 2022.

0 Interview with Mr Masters, 1 February 2022; Interview with Mr Tilbury, 4 February 2022; Interview with Mr Roberts, 14 January
2022; Interview with Ms Hately, 3 February 2022; Interview with Mr Harper, 4 February 2022.

™ Transcript, Select Committee on the Proposal to Raise the Warragamba Dam Wall, Virtual Hearing, 8 November 2021, p 11.
2 Interview with Mr Masters, 1 February 2022; Interview with Mr Tilbury, 4 February 2022; Interview with Mr Roberts, 14 January
2022; Interview with Ms Hately, 3 February 2022; Interview with Mr Harper, 4 February 2022.

3 Interview with Mr Tilbury, 4 February 2022; Interview with Mr Masters, 4 February 2022; Interview with Mr Harper, 4 February

2022.

" List of Approved Biodiversity Experts, https://www.environment.nsw.gov.au/topics/animals-and-plants/biodiversity-offsets-
scheme/accredited-assessors/experts. Mr Crates became an accredited specialist with respect to Regent Honeyeaters in the
Hunter / Central Coast area on 15 September 2021.

75 Interview with Mr Roberts, 14 January 2022.
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10.7  Further, the Accredited Assessor Code of Conduct required the accredited assessor to provide
their "truthful opinion" on any matter submitted to them for advice or opinion.

10.8 It would have been inconsistent with the obligations of the accredited assessor to retain any

wording prepared by Dr Crates for the Upstream BAR if the accredited assessor, in this instance
either Ms Musgrave or Mr Roberts at various stages, did not agree with that wording. 76

11. Question 5

Question 5
Are the sections of the EIS prepared by Dr Crates inconsistent with Appendix F5 to the EIS?
Finding 5

The sections of the Upstream BAR relating to the Regent Honeyeater are not inconsistent with
Appendix F5 to the EIS (referred to this Report as the MNES Report). This is because the
assessment methodology for the MNES Report differs from the assessment methodology for the
Upstream BAR so that certain types of impacts that have less than 50% chance of occurring must be
described as significant impacts for the purposes of the MNES Report.

Evidence given about the MNES Report at the 8 November Hearing

11.1  During the 8 November Hearing, Dr Crates gave evidence that:

There has been significant editing to the wording that | initially proposed for the upstream
biodiversity assessment reports; that has been significantly diluted presumably to water
down the envisaged impacts of the proposed development. However, to some extent this
actually contradicts what has been written in the MNES report—the Matters of National
Environment Significance—which is quite a good or very accurate depiction of the likely
impacts of the proposed development on regent honeyeaters.”

11.2  In her written response to questions on notice dated 22 December 2021, Ms Musgrave stated:

Lastly, | note that the assessment of impacts to Regent Honeyeater in Appendix F5 —
Matters of National Environmental Significance appears to be inconsistent to the
assessment of impacts on the species as detailed within Appendix K of Appendix F1 —
Biodiversity Assessment Report — Upstream. The Assessment of Significance for Regent
Honeyeater under the Commonwealth Environmental Protection and Biodiversity
Conservation Act 1999 (EPBC Act) appears to me to not have substantiality changed
since my involvement in the project, whereas the assessment in Appendix K of Appendix
F1 — Biodiversity Assessment Report — Upstream appears to have been updated. As a
result, the two appendices within the EIS appear to be inconsistent in relation to the area
assessed for impact as well as the nature of the impact. 78

76 Accredited Assessor Code of Conduct.

" Transcript, Select Committee on the Proposal to Raise the Warragamba Dam Walll, Virtual Hearing, 8 November 2021, p 11.

8 Select Committee on the Proposal to Raise the Warragamba Dam Wall, Ms Rachel Musgrave Answers to Questions on Notice,
22 December 2021, p 3.
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Matters of National Environmental Significance Report

11.3  On 17 July 2017, the delegate of the Commonwealth Minister for the Environment determined that
the Project is a controlled action requiring approval under the Environment Protection and
Biodiversity Conservation Act 1999 (Cth) (the EPBCA).”®

11.4  As a consequence, WaterNSW was required to prepare a report which, amongst other things,
identified each species identified as a threatened species in the EPBCA likely to be significantly
impacted by the Project.8° This is the MNES Report, which is Appendix F5 to the EIS.

11.5 The assessment criteria for determining whether an impact is a 'significant impact' under the
EPBCA are in the Matters of National Environmental Significance — Significant impact guidelines
1.1 (2013) (the MNES Guidelines).

11.6  The MNES Guidelines require an assessment of whether there is a real chance or possibility that
the development will:

(a) lead to a long-term decrease in the size of a population;

(b) reduce the area of occupancy of the species;

(c) fragment an existing population into two or more populations;

(d) adversely affect habitat critical to the survival of a species;

(e) disrupt the breeding cycle of a population;

(f) modify, destroy, remove, isolate or decrease the availability or quality of habitat to the

extent that the species is likely to decline;

(9) result in invasive species that are harmful to a critically endangered or endangered
species becoming established in the endangered or critically endangered species’ habitat;

(h) introduce disease that may cause the species to decline, or

(i) interfere with the recovery of the species.?"

11.7  As the Regent Honeyeater is a threatened species pursuant to the EPBCA,# WaterNSW was
required to assess whether the impact of the Project on the Regent Honeyeater would be
significant by reference to the above criteria in the MNES Report.

Impact assessment for the Regent Honeyeater in the MNES Report

11.8 The MNES Report finds that the Project is likely to have a significant impact upon the Regent
Honeyeater population, stating that:

The Project is unlikely to fragment the existing population into two or more populations or
result in the introduction of a disease which may cause species decline. However, the
Project has the potential to significantly impact this species in the upstream study area
with regard to all other significant impact criteria for critically endangered and endangered
species.8?

7 Secretary's Environmental Assessment Requirements for the Warragamba Dam Wall Raising Project, 30 March 2018, Attachment
A.

80 Environment Protection and Biodiversity Conservation Act 1999 (Cth).

81 MNES Guidelines, p 9.

82 EPBC Act List of Threatened Fauna: https://www.environment.gov.au/cgi-bin/sprat/public/publicthreatenedlist.pl?wanted=fauna

8 Warragamba Dam Raising Environmental Impact Statement, Appendix F5: Matters of National Environment Significance —
Biodiversity, 10 September 2021, p 122, Table 10-2.
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11.9  Appendix A of the MNES Report sets out WaterNSW's findings with respect to each of the impact

criteria in the MNES Guidelines as follows:84

Impact criteria Key findings

Real chance or possibility that it will lead to a long
term decrease of a population

significant potential to lead to a long-term
decrease in the size of a Regent Honeyeater
population

substantial breeding population could be
adversely impacted through inundation of
critical breeding habitat

population is likely to be adversely impacted
by the loss and degradation of breeding and
foraging habitat

highly likely to result in a long-term decline of
a substantial breeding population

it is reasonable to consider that the Project
could result in the loss of the entire local
breeding population

Real chance or possibility that it will reduce the
area of occupancy of the species

loss or degradation of breeding and foraging
habitat is likely to considerably reduce the
area of occupancy of the Regent Honeyeater
at the local scale and potentially at the
regional or larger scale

the loss of this population would represent a
major reduction in the species’ entire area of
occupancy

Real chance or possibility that it will fragment an
existing population into two or more populations

it is unlikely that the Project will result in an
existing population fragmenting into two or
more populations

the likely loss and degradation of breeding
habitat situated adjacent to Lake Burragorang
as a result of inundation may considerably
fragment the areas of remaining breeding
habitat available

Real chance or possibility that it will adversely
affect habitat critical to the survival of a species

the Project is likely to adversely affect habitat
critical to the survival of the Regent
Honeyeater

the edge of Lake Burragorang would be
subject to periodic inundation resulting in the
loss or degradation of suitable breeding
habitat

even highly infrequent inundation is likely to
alter habitat characteristics (that is, vegetation
structure and species composition) such that
it must be assumed that these areas would
not be suitable for Regent Honeyeater

the cessation of successful breeding events in
the Burragorang Valley may have significant
implications for the Regent Honeyeater
overall

Inundation of suitable habitat in the
Burragorang Valley will likely constitute an
adverse impact on habitat critical to the
survival of, and possibly essential to, any

84 Warragamba Dam Raising Environmental Impact Statement, Appendix F5: Matters of National Environment Significance —

Biodiversity, 10 September 2021, pp 354 — 364.
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future recovery of the Regent Honeyeater’s
wild population

Real chance or possibility that it will disrupt the
breeding cycle of a population

the Project is very likely to seriously disrupt
each component of the breeding cycle of a
population of Regent Honeyeater

loss or degradation of habitat in such areas is
likely to significantly reduce nesting success
through the loss of known nest trees and
critical foraging resources required by
breeding pairs

Real chance or possibility that it will modify,
destroy, remove or isolate or decrease the
availability or quality of habitat to the extent that
the species is likely to decline

the Project may modify, destroy, remove and
decrease the availability and quality of Regent
Honeyeater breeding habitat to the extent that
the species is likely to decline

the Regent Honeyeater is highly likely to
decline as a result of the modification,
destruction, removal, isolation or decline in
the availability and quality of the habitat in the
Burragorang Valley

the decline or loss of a breeding population of
the size of the Burragorang Valley population

would have serious ramifications for the entire
Regent Honeyeater’s entire population

Real chance or possibility that it will result in
invasive species that are harmful to an
endangered or critically endangered species
becoming established in the endangered or
critically endangered species’ habitat

the Project is unlikely to result in the
introduction invasive species that are harmful
to the Regent Honeyeater becoming
established in Regent Honeyeater habitat

Real chance or possibility that it will introduce
disease that may cause the species to decline

the Project is unlikely to introduce disease
that may cause the Regent Honeyeater to
decline

Real chance or possibility that it will interfere
substantially with the recovery of the species

the Project would not be consistent with
several Regent Honeyeater recovery actions
and is likely to substantially interfere with the
recovery of the species

Requirements under the FBA

11.10 The FBA also requires the EIS to assess the impacts of the proposed development on critically

endangered species. The impact criteria for the purpose of this assessment is set out in

paragraph 9.2.5.2 of the FBA.

Those criteria are different to the criteria in the MNES Guidelines, being:

(a) the likely impact (including direct and indirect impacts) that the development will have on
the habitat of the local population, including but not limited to:

(i) an estimate of the change in habitat available to the local population as a result of

the proposed development;

(ii) the proposed loss, modification, destruction or isolation of the available habitat

used by the local population; and

(iii) modification of habitat required for the maintenance of processes important to the
species’ life cycle, genetic diversity and long-term evolutionary development.

(b) the likely impact on the ecology of the local population. At a minimum, addressing
breeding, foraging, roosting and dispersal or movement pathways;
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(c) a description of the extent to which the local population will become fragmented or
isolated as a result of the proposed development;

(d) the relationship of the local population to other population/populations of the species;

(e) the extent to which the proposed development will lead to an increase in threats and
indirect impacts, including impacts from invasive flora and fauna, that may in turn lead to a
decrease in the viability of the local population.8®

11.12 The Regent Honeyeater is a critically endangered species and the Upstream BAR therefore
includes consideration of the impact criteria in paragraph 9.2.5.2 of the FBA on the Regent
Honeyeater in Appendix K1 of the Upstream BAR.

Impact assessment for the Regent Honeyeater in the Upstream BAR

11.13 The Upstream BAR reaches the following conclusion in relation to the Regent Honeyeater:

Impacts from temporary inundation may include loss of structural components of the
vegetation (for example, Amyema pendula and Amyema cambagei) within areas of
suitable breeding habitat, mortality of nestlings should a flood occur during a breeding
event, and potential loss of suitable foraging habitat, specifically feed tree species such as
Eucalyptus melliodora, Eucalyptus albens, and Eucalyptus eugenioides.8®

11.14 Appendix K1 of the Upstream BAR sets out WaterNSW's findings with respect to each of the
impact criteria in the FBA as follows:#"

Impact criteria Key findings

The likely impact (including direct and indirect o the Regent Honeyeater is likely to be
impacts) that the development will have on the impacted should the Project result in reduced
habitat of the local population, including but not availability and quality of the habitat in the
limited to: study area

e an estimate of the change in habitat available
to the local population as a result of the
proposed development;

o the proposed loss, modification, destruction or
isolation of the available habitat used by the
local population; and

e maodification of habitat required for the
maintenance of processes important to the
species’ life cycle, genetic diversity and long-
term evolutionary development.

The likely impact on the ecology of the local e impacts to breeding and foraging habitat in

population. At a minimum, addressing breeding, the impact area would affect habitat selection,

foraging, roosting and dispersal or movement foraging and nesting location and breeding

pathways. success of the local Regent Honeyeater
population

e temporary inundation would result in either:
(1) minimal impact where the breeding and
foraging habitat remains largely intact (2) the
population relocates to other habitat within the
catchment either temporarily or permanently
to habitat areas that are either equally
productive or potentially to less productive or
marginal areas within the catchment, (3) the
local population occupies other breeding sites
outside of the catchment

8 FBA, [9.2.5.2].

8 Warragamba Dam Raising Environmental Impact Statement, Appendix F1: Biodiversity Assessment Report - Upstream, 10
September 2021, p 220, Table 7-4.

87 Warragamba Dam Raising Environmental Impact Statement, Appendix F1: Biodiversity Assessment Report - Upstream, 10
September 2021, Appendix K1.
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given that suitable breeding habitat is located
in the impact area, including an identified
population, it is reasonable to consider that
the proposed development could impact the
ecology of the local population

A description of the extent to which the local
population will become fragmented or isolated as
a result of the proposed development.

the proposed development may increase local
fragmentation of breeding habitat but is
unlikely to significantly increase degree of
isolation of the local population overall given
that Regent Honeyeaters can disperse large
distances across highly fragmented
landscapes to reach suitable habitat

The relationship of the local population to other
population/populations of the species.

it is reasonable to assume that the
Burragorang Valley population is a key
component of the Greater Blue Mountains
metapopulation

The extent to which the proposed development
will lead to an increase in threats and indirect
impacts, including impacts from invasive flora and
fauna, that may in turn lead to a decrease in the

it is unlikely that the proposed development
would lead to an increase in threats and
indirect impacts that may in turn lead to a
decrease in the viability of the local population

viability of the local population.

Comparison of the findings made about the impact of the Project on the Regent Honeyeater

11.15 Itis not possible to undertake a direct comparison of the findings about the impacts of the Project
on the Regent Honeyeater in the MNES Report and the Upstream BAR due to the different criteria
applied by MNES Guidelines and the FBA. However, from our analysis of these documents, we
note that:

(a) the overall impression from the MNES Report is that the impact of the Project will be much
more significant than is suggested by the Upstream BAR;

(b) but the documents are not inconsistent, in particular noting that:

(i) the Upstream BAR concludes that the Regent Honeyeater is "likely to be impacted
should the Project result in reduced availability and quality of the habitat in the
study area";88 and

(ii) the MNES Report concludes that "the Project has the potential to significantly
impact this species in the upstream study area";?®

(c) the difference in the conclusions arise from differences in the criteria for assessing impact
for the MNES Report and the Upstream BAR, as set out in paragraphs 11.17 to 11.20
below.

11.16 The assessment criteria in the MNES Guidelines are binary, in that the Guidelines requires a
finding that the impact will either be significant or not significant.®°

11.17 In relation to the determination of whether an impact is significant, the MNES Guidelines provide
that:

(a) a 'significant impact' is an impact which is important, notable or of consequence, having
regard to its context or intensity;°"

8 Warragamba Dam Raising Environmental Impact Statement, Appendix F1: Biodiversity Assessment Report - Upstream, 10
September 2021, Appendix K-9-2, Table K-1.

8 Warragamba Dam Raising Environmental Impact Statement, Appendix F5: Matters of National Environment Significance —
Biodiversity, 10 September 2021, p 120, Table 10-2.

%0 MNES Guidelines.

8" MNES Guidelines, p 7.
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(b) to be 'likely', it is not necessary for a significant impact to have a greater than 50% chance
of happening; it is sufficient if a significant impact on the environment is a real or not
remote chance or possibly;%? and

(c) if there is scientific uncertainty about the impacts of the action and potential impacts are
serious or irreversible, this will not itself justify a decision that the action is not likely to
have a significant impact on the environment.®?

11.18 As the Regent Honeyeater is critically endangered for the purpose of the EPBCA, if there is a real
chance or possibility of any of the impacts specified in paragraph 11.6 above occurring to the
species, this constitutes a significant impact. This is so even if the chance of that impact
occurring is less than 50%, or if there is scientific uncertainty about the impact.

11.19 By contrast, the assessment criteria for critically endangered species under the FBA (in paragraph
11.11 above) is more nuanced. It does not require a binary finding of 'significant' or 'not
significant', and does not provide a definition of 'likely' that requires the impact to merely “real or
not remote chance or possibly”.

11.20 Having regard to the above, and the different purposes of, and schemes under which, the reports
were prepared, we consider that the conclusion the Regent Honeyeater is "likely” to be impacted
by the Project in the Upstream BAR is not inconsistent with the conclusion that "the Project has
the potential to significantly impact this species" in the MNES Report.

12. Question 6

Question 6

What was Mr Roberts' previous involvement in the Project and in what circumstances was he
appointed as the accredited assessor for the EIS?

Finding 6

Mr Roberts was involved in the Project in two capacities prior to being appointed accredited assessor
for the Upstream BAR in September 2020:

(a) peer reviewer for the biodiversity assessment reports between August and December 2018
and November 2019 to August 2020; and

(b) Project Manager at WaterNSW on secondment from Cardno during a period of maternity
leave between January and October 2019.

Mr Roberts was appointed as accredited assessor in circumstances where WaterNSW and SMEC
were under significant time pressure to complete the EIS for the Project and it would have caused a
substantial delay to appoint an accredited assessor who was not familiar with the Project.

There is no evidence that Mr Roberts' appointment resulted in any conflict between his personal or
professional interests and those of WaterNSW. However, the appointment was not in accordance
with best practice and was liable to expose WaterNSW and/or the EIS to criticism in circumstances
where:

(a) Ms Musgrave and Mr Roberts had a significant divergence of opinion about the approach to
assessing the impacts of the Project, and the broader approach to the biodiversity
assessment; and

(b) Cardno continued to undertake peer review of the EIS and the peer review of the Upstream
BAR being prepared by Mr Roberts was conducted by his subordinates at Cardno.

We are unable to reach a firm conclusion about whether these risks were properly assessed by
WaterNSW, SMEC or Cardno prior to Mr Roberts' appointment as accredited assessor.

92 MNES Guidelines, p 3.
% MNES Guidelines, p 3.
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Mr Roberts' engagement as accredited assessor for the Upstream BAR

12.1  Mr Roberts has been involved in the preparation of the EIS in three capacities:

(a) as peer reviewer for the biodiversity assessment reports, including the Upstream BAR,
between August and December 2018 and November 2019 to August 2020;

(b) as Project Manager at WaterNSW on secondment from Cardno during a period of
maternity leave taken by the WaterNSW project manager between January and October
2019; and

(c) as accredited assessor engaged by SMEC on secondment from Cardno for the
biodiversity assessment reports, including the Upstream BAR, from September 2020 to
date.%

12.2  A'peer reviewer' in the context of the preparation of an EIS reviews and provides comments on
drafts of sections of the EIS. Ms Hately informed us that a peer reviewer is typically engaged for
lengthy or complex EIS documents to provide a second opinion on the EIS%. Mr Roberts, on the
other hand, expressed the view that a peer review role is not typical for an EIS.¢

12.3 Mr Roberts' appointment as accredited assessor for the Upstream BAR occurred in circumstances
where WaterNSW and SMEC were under pressure to complete the EIS and the resolution of the
issues with the Upstream BAR was one of the more complex aspects of the EIS.% In June 2020,
DPIE provided comments on the version of the EIS submitted for review for consistency with the
SEARs.® Those comments raised concerns about certain aspects of the proposed approach to
offsetting and assessing upstream impacts. As at September 2020, the Upstream BAR needed to
be amended to incorporating DPIE's comments.?® It was in this context that SMEC proposed to
WaterNSW that SMEC engage Mr Roberts (under arrangement with his employer, Cardno) to
replace Ms Musgrave. This proposal was accepted by WaterNSW.

12.4 Ms Hately and Mr Masters informed us that, given the complexity of the Upstream BAR and the
substantial volume of work that had already been done on the biodiversity assessment, it would
have been difficult for a new accredited assessor to familiarise themselves with the biodiversity
assessment work that had been undertaken in the available time.'% Whilst Mr Masters agreed
that it would have been possible to engage a different accredited assessor to replace Ms
Musgrave, at the time of Ms Musgrave's resignation, he considered Mr Roberts to be the best
available option given his earlier work on the EIS.%1

Alleged actual or perceived conflict of interest in Mr Roberts' appointment

12.5 Atthe 8 November Hearing, Ms Musgrave gave the following evidence about Mr Roberts'
appointment as accredited assessor for the Project:

"... as an accredited assessor that it made me a bit uncomfortable that there might be a
perceived conflict of interest ..."02

12.6  Dr Douglas gave evidence that replacing Ms Musgrave with:
"an officer from the proponent ... surely is a matter for the ICAC." 103

% Interview with Mr Masters, 1 February 2022; Interview with Mr Tilbury, 4 February 2022; Interview with Mr Harper, 4 February
2022; Interview with Mr Roberts, 14 January 2022; Interview with Ms Hately, 3 February 2022.

% Interview with Ms Hately, 3 February 2022.

% Interview with Mr Roberts, 14 January 2022.

9 Interview with Ms Hately, 3 February 2022; Interview with Mr Masters, 1 February 2022.

% Warragamba Dam Raising EIS Comment / Response — Appendix 41, DPIE Consistency Review, 16 June 2020.

9 Email from Mr Herath to Mr Harper, 8 September 2020.

190 |nterview with Ms Hately, 3 February 2022; Interview with Mr Masters, 1 February 2022.

101 Interview with Mr Masters, 1 February 2022.

102 Transcript, Select Committee on the Proposal to Raise the Warragamba Dam Wall, Virtual Hearing, 8 November 2021, p 21.
103 Transcript, Select Committee on the Proposal to Raise the Warragamba Dam Wall, Virtual Hearing, 8 November 2021, p 14.
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12.7  We have found no evidence to support the allegations made by Ms Musgrave or Dr Douglas. In
this regard, we note that:

(a) a conflict of interest arises when a reasonable person might perceive that a public official's
personal interest could be favoured over their public duties; and

(b) there is no evidence that Mr Roberts has a personal interest in the outcome of the Project
that would conflict with the proper carriage of his professional role as accredited assessor
for the Project.

12.8 We are also satisfied that:

(a) notwithstanding his previous involvement in the EIS, Mr Roberts was not an officer of
WaterNSW at the time that he was engaged as accredited assessor for the EIS; and

(b) there was no conflict between Mr Roberts' previous involvement in the Project as a peer
reviewer and/or project manager and his ability to prepare and certify the Upstream BAR
in accordance with the FBA.

12.9 Having said that, it should have been apparent to SMEC and WaterNSW in September 2020 that
WaterNSW could be the subject of criticism, and the conclusions reached by the Upstream BAR
undermined, as a result of Mr Roberts' engagement as accredited assessor. We have formed this
view on the following basis:

(a) over the course of the preparation of the Upstream BAR, including at the time that Ms
Musgrave resigned, there had been material differences of opinion between Ms Musgrave
as accredited assessor and Mr Roberts as peer reviewer about the approach to be taken
with respect to the upstream biodiversity assessment;

(b) as set out in Questions 1 and 2 above, the difference of professional opinion related to:
0] whether the impact of the Project should be assessed as direct or indirect under
the FBA; and
(i) the certainty of impacts on biodiversity, with Ms Musgrave supporting a much

higher level of certainty than Mr Roberts;

(c) WaterNSW and senior management at SMEC were aware of these issues and significant
time had been spent seeking a resolution, which ultimately involved WaterNSW and
senior management at SMEC preferring the approach taken by Mr Roberts to that of Ms
Musgrave;

(d) in April and May 2020, changes had been made to the Upstream BAR that reflected Mr
Roberts' preferred approach to the issues identified in paragraph (b) above rather than
that of Ms Musgrave;

(e) we consider it likely that senior management at SMEC were aware that Ms Musgrave was
unhappy that her approach had not been supported by SMEC or WaterNSW; and

(f) as a result of the above matters, there was an obvious risk of a perception that WaterNSW
and SMEC had replaced an accredited assessor with whom they disagreed with an
accredited assessor whose views that they preferred.

12.10 While less apparent that WaterNSW should have been aware that it could become subject to
criticism and the conclusions reached by the Upstream BAR undermined as a result of Mr
Roberts' engagement as accredited assessor, we have reached the conclusion that it should have
been aware of this risk. This is because of the matters set out in 12.9(a) and (d) above. Even if
WaterNSW was not aware that Ms Musgrave was unhappy that her approach had not been
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supported by SMEC or WaterNSW (which we consider unlikely), the fact of the difference of
opinion should have alerted WaterNSW to this risk.

12.11 Mr Roberts' engagement as accredited assessor also created the potential for the robustness of
the peer review process for the Upstream BAR to be compromised. This is because:

(a) Cardno continued to peer review the Upstream BAR following Mr Roberts' appointment as
accredited assessor;1%4

(b) that peer review was undertaken by employees who were in Mr Roberts' reporting line at
Cardno;'% and

(c) there is a real risk that the peer review of Mr Roberts' work by persons who reported to Mr
Roberts would have been less effective than peer review undertaken by a person who
was not employed by Cardno.

12.12 All of the Participants informed us that, prior to Mr Roberts' engagement as accredited assessor,
they carefully considered whether it would involve an actual or perceived conflict of interest.%¢
However, none of the Participants could recall either the process by which this was undertaken or
the nature of the conflict or other concern that was considered. We therefore are not in a position
to form a concluded view on whether this consideration was sufficiently robust given the risks set
out in paragraphs 12.9 and 12.11 above.

13. Question 7

Question 7

Were the other options for reducing flood risk in the Hawkesbury-Nepean Valley considered in the EIS
and, if not, the circumstances in which these matters were excluded from the EIS?

Finding 7

The other options for reducing flood risk in the in the Hawkesbury-Nepean Valley are considered in
Chapter 4 of the EIS.

13.1  Chapter 4 of the EIS is entitled 'Project development and alternatives'.

13.2 It sets out a history of investigations carried out in NSW for mitigating or reducing flood risk in the
Hawkesbury-Nepean Valley, leading up to the Hawkesbury-Nepean Valley Flood Management
Review in 2013 and the subsequent development and release of the Hawkesbury-Nepean Valley
Flood Management Strategy.

13.3  An assessment of the alternative options for reducing flood risk in the Hawkesbury-Nepean Valley
is in Section 4.7 and includes:

a) raising the Warragamba Dam spillway levels;

(

(b) lower the Warragamba Dam full supply level;

(c) new or upgraded regional evacuation roads;

(d) buy back all dwellings within the 1 in 100 chance in a year flood extent; and
(e) disallow all new dwellings within the 1 in 500 in a year flood extent.

104 Interview with Mr Roberts, 14 January 2022; Interview with Mr Harper, 4 February 2022; Interview with Ms Hately, 3 February
2022.

195 Interview with Mr Roberts, 14 January 2022.

196 |nterview with Mr Roberts, 14 January 2022; Interview with Mr Harper, 4 February 2022; Interview with Ms Hately, 3 February
2022; Interview with Mr Masters, 1 February 2022; Interview with Mr Tilbury, 4 February 2022.
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134 A summary of this analysis, including the reason for supporting the Project as an alternative or in
addition to these options, is at paragraph 4.8.3 of the EIS.
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Annexure A — Terms of Reference

MinterEllison.

B Dece

mier 2021

BY EMAIL

Daniella Zuvela

Corporate Lawyer Regulatory & Compliance
WaterfSW

168 Macguarns Sirest

Parramatia MSWW 2150

Dear Danislla

COMNFIDENTIAL AND SUBJECT TO LEGAL PROFESSIONAL PRIVILEGE

Indepe:

ndent Fact Finding Review - Warragamba Dam Wall Raising Project

Thank you for your instructions to conduct factual inguiries into allegations that have been made with
respect to the Environmental Impact Statement for the Warragamba Dam Wall Raising Project.

1.
11
12

14

ME_ 10535
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Bachground
WaterMSW is the owner and operator of the Warragamba Dam.

In January 2017, the Hawksbury-Nepean Valley Flood Risk Management Strategy Taskforce, a
NEW Government interagency group, released a report setting out its proposed strategy for the
management of flood risk in the Hawksbury-Mepean Valley. The Taskforee recommended that
the Warragamba Dam wall be raised to 14 metres, subject to the completion of an Envircnmental
Impact Statement (EIS) and a full business caze.

The ME5W Government subseguently requested that WaterNEW seek planning approvals for the
raisimg of the Warragamba Dam wall (the Project). WaterfSW engaged SMEC Australia Py Ltd
{SMEC) to prepare an EIS on its behalf.

On 20 June 2018, the NSW Legislative Council passed a resolution to establish the Select
Committze on the Proposal to Raise the Warmragamba Dam Wall (the Select Committee). The
Terms of Reference for the inquiry to be undertaken by the Select Committee indude imguiry into
"the adeguacy of the Emvironmental Impact Azzessment fo date”

The Select Commities held five public hearings between Movember 2019 and Jume 2021, i
released an Internm Report on § October 2021,

On 8 November 2021, following the EIS being placed on public exhibition, the Select Committee
held a further hearing (the 8 November Hearing). At the 8 Nowvember Hearing, evidence was
given that, in summarny:
{a) Rachel Musgrave, the accredited assessor responsible for the EIS employed by SMEC:
(i} was not comforiable with the approach she was directed o take by WaterMNEW in
the EIS, which reqguired her io assess the upstream impacts of the Project as
being 'indirect’ rather than 'direct’;

(i) asked for her name fo be removed from the EIS as a result of the matters in
paragraph (i), but this was refused;

@81
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(b}

(e

(d}

MinterEllison.

(i) was directed by senior members of the project team at SMEC to change aspects
of the EIS, using wording suggested by WaterMSW, which made the
environmental impacts identified in the EIS Tess definife™

{ivh the matters identified in paragraphs (i) and (i) were the "pivolal resson" for her
resignation from SMEC prior to the completion of the EIS;

the sections of the EIS drafted by Or Ross Crates, whio was engaged by SMEC to conduct
biodiversity surveys fior the EIS, were:

(i} subject to "zignificanf editing™ and were "zignificantly dillfed™ to “water down the
emvizaged impacts of the proposed development”, amd

i) in their current form contradict Appendix F5S to the EIS, being the report on Matters
of Maticnal Environmental Significance — Biodiversity;

there could be a perceved conflict of interest associated with the appointment of Kevin
Roberts as the accredited assessor for the EIS replacing Dr Musgrave, due to his previous
invohsement with the Project on behalf of WaterMSW; and

the offset credit report in the EIS bears Dr Musgrave's name, instead of Mr Roberis, the
accredited assessor who provided final sign off on the EIS.

(together, the Hearing Allegations).

Terms of Reference

In order that WaterMNSW can obtain legal advice about any potential legal liability in relation to the
Hearing Allegations, WaterM5W has instructed us to conduct detailed factual inguiries, in
accordance with these terms of reference, into the following issues raised in the B Movember
Hearing:

(a)

(b}

(e

(d}

(e}

(f

(g

whether Dr Musgrave was directed to prepare the EIS on the basis that the upstream
impacis of the Project would be 'indirect’ rather than "direct and, if so, the circumstances
in which that occurred;

whether Dr Musgrave was directed o change the wording im Chapters 4, 8 or 13 or
Appendix F1 of the EIS in a manmer that:

(i) reduced the environmental impact of the Project, or rendered the asssssment of
that impact Tess definite”; andfor

i) decreased the offset amounts likely to be payable by WaterfSW,
and, if so, the circumstamces in which that cccurred;

whether the offset credit report used in the EIS bears Dr Musgraves' name
notwithstanding that she asked for her name to be removed from the EIS and, f so, the
circumstances in which that cccurred;

whether the sections of the EIS prepared by Dr Crates were edited to reduce the impacts
of the Project and, if so, the circumstances in which that occurred;

whether the edited sections of the EIS prepared by Dr Crates are inconsistent with
Appendix F5 to the EIS:;

Mr Roberts’ previous invohemant in the Project and the circumstances in which he was
appointed as the accredited assessor for the EIS;

whether the other options for reducing flood risk in the Hawksbury-Mepaan Valley were
considered im the EIS and, if not, the circumstances in which these matters were excluded
from the EIS.

This review is being camied owt for the purpose of establishing the facts reguired to advise on
wihiether there is any potential legal risk arising from the Hearing Allegations. The guestion of the
appropratensss of the matters raised by paragraphs 2.1{a) to (g) abowve, as well as any legal risk
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ar liability, is outside of the scope of these factual inguines. Legal advice in respect of this will be
obtained after the inquiries have been completed and reported on.

3. Conduct of factual inquiries
31 In conducting the factual imquiries, we wilk

(a) review and analyse documents provided by WaterNSW and any third parties, including
those identified by us in the process of undertaking the factual inguiries;

(b} seck to interview the following witnesses:
(i} Dr Musgrave:;
(i} Dir Crates;
(i) Mr Roberts;
(il David Harper (WaterMNSW)
v} Emma Hately (WaterMSW];
{wily Chris Masters (SMEC); and
(vii)  Robert Tibury (SMEC)

{c) interview other witnesses as identified by us in the course of completing steps (a) and (b}
abowve (as discussed and agresd with you);

(d} provide a prefiminary verbal report to WaterNSW, and
(e} prowide a written report on our findings.

3.2 All participants. in the process will be informed that any information provided by them will be the
subject of legal professional privilege, that they will not be informed of the outcomes of the

imquines or provided with any report or advice in relation to them and that strict confidentiality
must e maintained by them at all imes.

4. Timing
4.1 The inquiries will be completed as expeditiously as possible, which will be subject foc
{a) the availability of relevant doecumentation; and

(b} the availability and cooperation of relevant witnesses, including to attend interviews
between 13 and 128 January 2021.

42 We will conduct our inguiries with a view o providing a final report to WaterfSW by 11 February
2022, if possible. If all witnesses are not available to be interviewed between 13 and 18 January
2022, this timeframe will need to be reconsidered.

Plzase do not hesitate to contact us in relation to any of the above.

Yiours faithfulby
MinterEllison
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Annexure B — List of documents

Versions of the Upstream BAR

1. Warragamba Dam Raising Environmental Impact Statement, Appendix F1: Biodiversity
Assessment Report — Upstream Chapter 1 — 2, Revision 1, 18 June 2019

2. Warragamba Dam Raising Environmental Impact Statement, Appendix F1: Biodiversity
Assessment Report — Upstream, Revision 2, 18 September 2019

3. Warragamba Dam Raising Environmental Impact Statement, Appendix F1: Biodiversity
Assessment Report — Upstream, Revision 3, 23 January 2020

4. Warragamba Dam Raising Environmental Impact Statement, Appendix F1: Biodiversity
Assessment Report — Upstream, Revision 4, 8 April 2020

5. Warragamba Dam Raising Environmental Impact Statement, Appendix F1: Biodiversity
Assessment Report — Upstream, Revision 5, 28 April 2020

6. Warragamba Dam Raising Environmental Impact Statement, Appendix F1: Biodiversity
Assessment Report — Upstream, Revision 6, 1 May 2020

7. Warragamba Dam Raising Environmental Impact Statement, Appendix F1: Biodiversity
Assessment Report — Upstream, Revision 7, 20 November 2020

8. Warragamba Dam Raising Environmental Impact Statement, Appendix F1: Biodiversity
Assessment Report — Upstream, Revision 8, 9 April 2021

9. Warragamba Dam Raising Environmental Impact Statement, Appendix F1: Biodiversity
Assessment Report — Upstream, Revision 9, 15 July 2021

10. Warragamba Dam Raising Environmental Impact Statement, Appendix F1: Biodiversity
Assessment Report — Upstream, Revision 10, 23 July 2021

11.  Warragamba Dam Raising Environmental Impact Statement, Appendix F1: Biodiversity
Assessment Report — Upstream, Revision 11, 11 August 2021

12. Warragamba Dam Raising Environmental Impact Statement, Appendix F1: Biodiversity
Assessment Report — Upstream, 20 August 2021

13.  Warragamba Dam Raising Environmental Impact Statement, Appendix F1: Biodiversity
Assessment Report — Upstream, Revision 9, 10 September 2021

Comment sheets and associated correspondence

14.  WDR Comment sheet — APP F1 — Upstream BAR Tranche 2 sub-Cardno comments
15.  WDR Comment sheet — APP 41 — Upstream BAR Tranche 2 sub

16. WDR-Upstream BAR Rev 3.1 - Sections 1_2

17.  Email from Maria Conidaris to Emma Hately and Clinton Tsang, 'WDR EIS Appendix F1-
Biodiversity Assessment Report-Upstream’, 23 January 2020

18. WDR Comment sheet — APP F1 — Upstream BAR Tranche 2 sub — Review comments 16042020
19. WDR Comment sheet — APP F1 — Upstream BAR Tranche 2 sub — Review comments 28042020

20. Email from Clinton Tsang to Pula Herath, 'Chapter 8 and APP F1 — Biodiversity Assessment Report
— Upstream’, 28 April 2020, including attachment ' WDR Comment sheet — APP F1 — Upstream
BAR Tranche 2 sub — Review comments 28042020

21.  Email from Maria Conidaris to Emma Hately and Clinton Tsang, 'WDR Upstream BAR', 28 April
2020

22. Email from Maria Conidaris to Emma Hately and Clinton Tsang, 'WDR EIS Upstream BAR', 7 April
2020, attaching 'WDR Comment sheet — Chapter 8 Biodiversity Upstream — DRAFT — 03042020 —
Comments Complete Updated LP', 'WDR EIS Chapter 8 — Biodiversity Upstream — DPIE Sub
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06042020 — Reissue Tables 8-33, 8-24' and '"WDR EIS Appendix F1-Upstream BAR amended
tables only'

23. Email from Maria Conidaris to Emma Hately and Clinton Tsang, 'WDR EIS Upstream BAR', 3 April
2020

24. WDR Comment sheet- APP F1 — Upstream BAR Tranche 2 sub - COMMENTS COMPLETE

25.  Email from Clinton Tsang to Pula Herath, 'APP F1 — Biodiversity Assessment Report — Upstream’,
1 May 2020

26. WDR Comment sheet — APP F1 — Upstream BAR Tranche 2 sub — WNSW comments 28042030
(002) NEW response

27.  Email from Maria Conidaris to Emma Hately and Clinton Tsang, 'WDR EIS Upstream BAR', 1 May
2020

28. WDR Comment sheet — App F1 Biodiversity upstream — DPIE consistency review comments,
undated (metadata created date 16 June 2020)

29.  WDR Comment sheet — Chapter 8 — consistency review comments

30. 20180604_Comments Sheet — DRAFT Biodiversity Assessment report Construction Area 190327
Letters and Emails

31.  Letter from Pula Herath to David Harper, 20 August 2019

32. Letter from Baker McKenzie to WaterNSW, 'Warragamba Dam Raising | Dispute with SMEC -
Advice on Direct and Indirect Impacts', 24 October 2019

33. Email chain between Rachel Musgrave, Pula Herath and Emma Hately, "WWDR Biodiversity
Assessment Framework', 25 October 2019 and 12 December 2019 attaching 'D2019 110476[v5] —
Adaptive Management Plan — Final Draft'

34. Email from David Harper to Pula Herath, 25 February 2020, including attachment 'Direct or Indirect
considerations'

35. Letter from Rachel Musgrave to Joe Barrett, 1 September 2020

36. Emails between David Harper to Pula Herath, 'Biodiversity Offset Strategy — Resource', 8 and 22
September 2020

37. Emails between Pula Herath, Chris Masters, Luke Palfreeman and Rachel Musgrave, 'Kevin's
Position Description', 14 September 2020

38. Letter from Alex Larance (Cardno) to SMEC, 'Biodiversity Assessments', 16 September 2020

39. Emails between Kevin Roberts, Phil Wood and Ray Giddins dated 17, 18 and 29 September 2020,
21 and 29 October 2020, 8, 12 13, 19, 21 and 26 October 2021, 12, 22, 23, 24, 29 and 30
November 2021

40. Emails between Pula Herath and Rachel Musgrave, 'WDR Adaptive Management Plan', 17
September 2020

41. Email from Alex Larance (Cardno) and Joe Barrett (SMEC), '"WaterNSW project — Cardno offer of
secondment to SMEC', 21 September 2020

42. Emails between Alex Larance (Cardno) and Joe Barrett (SMEC), 'WaterNSW project — Cardno
offer of secondment to SMEC', 21, 22 and 23 September 2020

43. Email from Rachel Musgrave 'Goodbye and thank you', 25 September 2020

44. Emails between David Harper and Pula Herath, 'Rachel Musgrave and Kevin Roberts', 28
September 2020

45.  Letter from Andrew George to Jim Betts, 11 November 2020
46. Letter from Jim Betts to Andrew George, 21 December 2020
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47. Emails between Kevin Roberts, Rachel Musgrave, Pula Herath, Chris Masters, David Harper and
Emma Hately, 'Clarification regarding BBCC used for Warragamba Dam Raising EIS', 21 and 22
October 2021

48. Email from Chris Masters to Kevin Roberts, 'Upstream BAR, Appendix K, Regent Honeyeater' 24
March 2021, attaching 'Further consideration of impacts to Regent Honeyeater TC'

49. Letter from Andrew Graham to David Harper, undated

50. Letter from Alex Graham to David Harper, 'Application of the Framework for Biodviersity
Assessment — Environmental Impact Statement for Warragamba Dam Wall Raising’,
DOC19/845634, undated (metadata date created 9 October 2019)

Select Committee Documents

51.  Select Committee on the Proposal to Raise the Warragamba Dam Wall, Transcript, Virtual Hearing,
30 June 2020

52. Select Committee on the Proposal to Raise the Warragamba Dam Wall, Written submission
prepared by Kevin Roberts, 5 November 2021

53. Select Committee on the Proposal to Raise the Warragamba Dam Wall, Transcript, Virtual Hearing,
8 November 2021 to Supplementary Questions, 13 December 2021

54. Select Committee on the Proposal to Raise the Warragamba Dam Wall, Dr Ross Crates Answers
to Questions on Notice, 13 December 2021

55.  Select Committee on the Proposal to Raise the Warragamba Dam Wall, Ms Rachel Musgrave
Answers to Questions on Notice, 22 December 2021

56. Select Committee on the Proposal to Raise the Warragamba Dam Wall, Ms Rachel Musgrave
Answers to Supplementary Questions, 22 December 2021

57. Select Committee on the Proposal to Raise the Warragamba Dam Wall, Mr Kevin Roberts Answers
to Supplementary Questions, 22 December 2021

58. Select Committee on the Proposal to Raise the Warragamba Dam Wall, Transcript, Virtual Hearing,
21 February 2022

59. Select Committee on the Proposal to Raise the Warragamba Dam Wall, Dr Ross Crates Answers
Meeting Minutes

60. WDR - Environmental Planning Approvals Progress Meeting 35 — 16 January 2019 FINAL
61. WDR - Environmental Planning Approvals Progress Meeting 37 — 14 February 2019 FINAL
62. WDR - Environmental Planning Approvals Progress Meeting 38 — 27 February 2019 DRAFT
63. WDR - Environmental Planning Approvals Progress Meeting 39 — 14 March 2019 FINAL

64. WDR - Environmental Planning Approvals Progress Meeting 40 — 28 March 2019 FINAL

65. WDR - Environmental Planning Approvals Progress Meeting 41 — 10 April 2019 FINAL

66. WDR - Environmental Planning Approvals Progress Meeting 42 — 1 May 2019 DRAFT

67. WDR - Environmental Planning Approvals Progress Meeting 43 — 15 May 2019 DRAFT

68. WDR - Environmental Planning Approvals Progress Meeting 44 — 29 May 2019 DRAFT

69. WDR - Environmental Planning Approvals Progress Meeting 45 — 12 June 2019 DRAFT

70. WDR - Environmental Planning Approvals Progress Meeting 46 — 26 June 2019 DRAFT

71.  WDR - Environmental Planning Approvals Progress Meeting 47 — 10 July 2019 DRAFT

72.  WDR - Environmental Planning Approvals Progress Meeting 48 — 24 July 2019 DRAFT

73. WDR - Environmental Planning Approvals Progress Meeting 49 — 7 August 2019 DRAFT

74. WDR - Environmental Planning Approvals Progress Meeting 50 — 21 August 2019 DRAFT
75.  WDR - Environmental Planning Approvals Progress Meeting 51 — 4 September 2019 DRAFT
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WDR - Environmental Planning Approvals Progress Meeting 52 — 18 September 2019 DRAFT
WDR - Environmental Planning Approvals Progress Meeting 53 — 2 October 2019 DRAFT
WDR - Environmental Planning Approvals Progress Meeting 54 — 30 October 2019 DRAFT

WDR - Environmental Planning Approvals Progress Meeting 55 — 3 December 2019 FINAL

WDR - Environmental Planning Approvals Progress Meeting 56 — 9 January 2020 DRAFT
WDR - Environmental Planning Approvals Progress Meeting 57 — 20 February 2020 DRAFT
WDR - Environmental Planning Approvals Progress Meeting 58 — 12 March 2020 DRAFT
WDR - Environmental Planning Approvals Progress Meeting 59 — 1 April 2020 DRAFT

Weekly update Emails
Email from SMEC to WaterNSW, 190607 WDR Weekly Update', 7 June 2019
Email from SMEC to WaterNSW, 190614 WDR Weekly Update', 14 June 2019
Email from SMEC to WaterNSW, 190620 WDR Weekly Update', 20 June 2019
Email from SMEC to WaterNSW, 190621 WDR Weekly Update', 21 June 2019
Email from SMEC to WaterNSW, 190628 WDR Weekly Update', 28 June 2019
Email from SMEC to WaterNSW, 190705 WDR Weekly Update', 5 July 2019
Email from SMEC to WaterNSW, 190712 WDR Weekly Update', 12 July 2019

84.
85.
86.
87.
88.
89.
90.
91.
92.
93.
94.
95.
96.
97.
98.
99.

100.
101.
102.
103.
104.
105.
106.
107.
108.
1009.
110.
111.
112.
113.

Email from SMEC to WaterNSW,
Email from SMEC to WaterNSW,
Email from SMEC to WaterNSW,
Email from SMEC to WaterNSW,
Email from SMEC to WaterNSW,
Email from SMEC to WaterNSW,
Email from SMEC to WaterNSW,
Email from SMEC to WaterNSW,
Email from SMEC to WaterNSW,
Email from SMEC to WaterNSW,
Email from SMEC to WaterNSW,
Email from SMEC to WaterNSW,
Email from SMEC to WaterNSW,
Email from SMEC to WaterNSW,

190712 WDR Weekly Update’,
190712 WDR Weekly Update’,
190712 WDR Weekly Update’,
190712 WDR Weekly Update’,
190712 WDR Weekly Update’,
190712 WDR Weekly Update’,
190712 WDR Weekly Update’,
190712 WDR Weekly Update’,
190712 WDR Weekly Update’,
190712 WDR Weekly Update’,
190712 WDR Weekly Update’,
190712 WDR Weekly Update’,
190712 WDR Weekly Update’,
190712 WDR Weekly Update’,

19 July 2019

26 July 2019

9 August 2019

16 August 2019

23 August 2019

30 August 2019

6 September 2019
13 September 2019
27 September 2019
4 October 2019

11 October 2019
18 October 2019

1 November 2019
8 November 2019

Email from SMEC to WaterNSW, 190712 WDR Weekly Update', 15 November 2019
Email from SMEC to WaterNSW, 190712 WDR Weekly Update', 21 November 2019
Email from SMEC to WaterNSW, 190712 WDR Weekly Update', 29 November 2019
Email from SMEC to WaterNSW, 190712 WDR Weekly Update', 6 December 2019
Email from SMEC to WaterNSW, 190712 WDR Weekly Update', 13 December 2019
Email from SMEC to WaterNSW, 190712 WDR Weekly Update', 20 December 2019
Email from SMEC to WaterNSW, '080520 WDR Weekly Update', 17 January 2020
Email from SMEC to WaterNSW, '080520 WDR Weekly Update', 20 January 2020
Email from SMEC to WaterNSW, '080520 WDR Weekly Update', 24 January 2020
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114. Email from SMEC to WaterNSW, '080520 WDR Weekly Update', 31 January 2020
115. Email from SMEC to WaterNSW, '080520 WDR Weekly Update', 7 February 2020
116. Email from SMEC to WaterNSW, '080520 WDR Weekly Update', 14 February 2020
117. Email from SMEC to WaterNSW, '080520 WDR Weekly Update', 21 February 2020
118. Email from SMEC to WaterNSW, 170720 WDR Weekly Update', 28 February 2020
119. Email from SMEC to WaterNSW, '060320 WDR Weekly Update', 6 March 2020
120. Email from SMEC to WaterNSW, 130320 WDR Weekly Update', 13 March 2020
121. Email from SMEC to WaterNSW, 130320 WDR Weekly Update', 20 March 2020
122. Email from SMEC to WaterNSW, '030420 WDR Weekly Update', 3 April 2020

123. Email from SMEC to WaterNSW, '090420 WDR Weekly Update', 9 April 2020

124. Email from SMEC to WaterNSW, 170420 WDR Weekly Update', 17 April 2020
125. Email from SMEC to WaterNSW, '080520 WDR Weekly Update', 24 April 2020
126. Email from SMEC to WaterNSW, '080520 WDR Weekly Update', 8 May 2020

127. Email from SMEC to WaterNSW, '080520 WDR Weekly Update', 22 May 2020
128. Email from SMEC to WaterNSW, '080520 WDR Weekly Update', 29 May 2020
129. Email from SMEC to WaterNSW, '050620 WDR Weekly Update', 5 June 2020

130. Email from SMEC to WaterNSW, 170720 WDR Weekly Update', 26 June 2020
131. Email from SMEC to WaterNSW, 120620 WDR Weekly Update', 12 June 2020
132. Email from SMEC to WaterNSW, '030720 WDR Weekly Update', 3 July 2020

133. Email from SMEC to WaterNSW, 100720 WDR Weekly Update', 10 July 2020

134. Email from SMEC to WaterNSW, 170720 WDR Weekly Update', 17 July 2020

135. Email from SMEC to WaterNSW, 170720 WDR Weekly Update', 24 July 2020

136. Email from SMEC to WaterNSW, '080520 WDR Weekly Update', 31 July 2020

137. Email from SMEC to WaterNSW, '070820 WDR Weekly Update', 7 August 2020
138. Email from SMEC to WaterNSW, 140820 WDR Weekly Update', 14 August 2020
139. Email from SMEC to WaterNSW, 130320 WDR Weekly Update', 21 August 2020
140. Email from SMEC to WaterNSW, 130320 WDR Weekly Update’, 28 August 2020
141. Email from SMEC to WaterNSW, '040920 WDR Weekly Update', 4 September 2020
142. Email from SMEC to WaterNSW, 110920 WDR Weekly Update', 11 September 2020
143. Email from SMEC to WaterNSW, 180920 WDR Weekly Update', 18 September 2020
Other Documents

144. SMEC, Warragamba Dam Raising Environmental Planning Approvals, Monthly Report
January/February 2019

145. SMEC, Warragamba Dam Raising Environmental Planning Approvals, Monthly Report March to
May 2019

146. SMEC, Impact Assessment Methodology (WaterNSW), 27 March 2019
147. SMEC, Impact Assessment Methodology (Infrastructure NSW), 2 April 2019

148. Biodiversity Assessment Framework, Warragamba Dam Raising, 31 October 2019, with comments
from EES.

149. Adaptive Management Plan, Warragamba Dam Raising, 11 December 2019
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150. Background to Upstream assessment prior to draft EIS submission, prepared by David Harper, 7
February 2022

151. Professional Services Agreement No 04975E61 between WaterNSW and SMEC Australia Pty Ltd
152. EIS Document Tracking spreadsheet

153. Cardno Technical Memorandum, Warragamba Dam Raising Biodiversity Assessment Report —
Review of Sources, undated
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Revision 2 - 16 September 2019

Annexure C — Comparison of Upstream BAR

Public Exhibition Version - 10 September 2021

MinterEllison.

Wording Para Wording Para Date of change
Ref Ref

Geomorphological processes would also be altered, | 7.1 [Removed] 19.11.2020
including areas and rates of sedimentation and
erosion.
Flood events with the existing dam would cause temporary | 7.1.1.1 | For upstream locations above the limit of the Project 1 in 7.1.1.2 | 19.11.2020 -
inundation of catchment areas, however the 100 year chance event: paragraph in
Project would cause an increased extent, duration and « Increases in depth with the Project for all events Revision 2
frequency of temporary inundation. The increase in would be half a metre or less removed
temporary inun(}iation impaCtS would de(?rease. with distance u |ncreases in duration of temporary inundation
upstream and in the upper reach of tributaries would be for all events for all locations would be less than
substantially lower than the duration and extents presented half a day. 9.4.2021 -
in Table 7-1 ._Wh|le the extents of flooding are substantlally For locations approximating the limit of the Project 1 in 100 paragraph in PE
higher especially for the Iarger events, the frequency or risk chance in a year event, increases in the depth of temporary Version added
of these event occurring is rare. The catchment area that inundation with the Project for all events up to the 1 in 100
WOUlq experience the greatest increase in fraquency and chance in a year event would be half a metre or less.
duration of flooding is generally around the 1 in 20 chance
per year flood level and lower (about 116.7 mAHD to 126 m Increases in the duration of temporary inundation for all
AHD). events up to the 1 in 100 chance in a year event would be

less than half a day on top of the existing duration of

temporary inundation which for all four main rivers is around

5-7 days.
The Project would further alter the flow regime though the | 7.1.1.1 | [Removed] 19.11.2020
study area’s riverine, floodplain and adjoining areas.
Specifically, the Project would generally result in a
substantial reduction in the rate of discharge through the
dam as well as increases in inundation duration, depth and
area through the upstream study area during all flood events.
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